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UNITED STATES CIRCUIT COURTS OF APPEALS 
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Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 
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Hon. LOUIS D, BRANDEIS, Circuit Justice Washington, D. 0. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. MARTIN T. MANTON, Circuit Judge New York, N. Y. 

Hon. EDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. EDWIN LOUIS GARVIN, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 
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Hon. JOHN CLARK KNOX, District Judge, S. D. New York New York, N. Y. 
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Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 
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Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvanla Philadelphla, Pa. 
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Hon. CHARLES P. ORR. District Judge, W. D. Pennsylvanla Pittsburgh, Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvanla Pittsburgh,' Pa. 

» Reslgned July 1, 1918. ' Resigned May 20, 1»18. 
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FIFTH CIRCUIT 



Hon. JAMES CLARK McRBYNOLDS, Circuit Justice Washington, D. C. 
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ALEXANDKR et al. v. FIDELITY TRUST CO. (three cases). 

FIDELITY TRUST CO. v. ALEXANDER et al. 

(Circuit Court of Appeals, Third Circuit. Novembor 24, 1917. On Rehearing, 

Mardi 27, 1018.) 

Nos. 2277-2280. 

1. Trusts <g=5305 — AccouNTiNn — I^aoues. 

Where complalnants' fatlier, who lioUl in trust for their beneflt the pro- 
ceeds of land devised in trust for tliem by tlieir maternai grandfather, 
' and was, under the terms of the will, entitled to withhold distribution 
during his life, complalnants' failure to demand an accounting during 
the llfetime of their father, the latter having reeognized the existence of 
the trust up to the time of his death, did not amount to lâches precluding 
the enforcemeut of their rights against the exécuter of the f ather's estate. 

2. Tbusts <®=>305 — Accounting — Lâches. 

Two years after the death of their father, in 1895, complalnants made 
demand on défendant, executor of the estate of the father, for settlement 
of a trust created for complalnants' beneflt by their maternai grand- 
father and reeognized by the father at the time of his death. Meanwhile 
one of the complalnants had flled a caveat against the probate of the will, 
and, though defeated in the lower court, appealed to the Suprême Court, 
whereln the will was upheld by a décision rendered in 1903. In 1899 
complalnants secured the appointment of a substituted trustée under the 
will of their grandfather, whlch trustée that year sued défendant for 
an accounting. Défendant then filed a bill for vacation of the appointment 
of such trustée, and the suit for accounting was not dlsposed of pendlng 
détermination of the proceedlng for vacation of appointment of the substi- 
tuted trustée, Held, that where complalnants, a few months after the 
vacation of the appointment of the substituted trustée, filed a bill for an 
accounting, they were not guilty of lâches precluding recovery, though 
18 years elapsed between the death of their father, the original trustée, 
and the filing of such bill, complalnants' demands on défendant executor 
and Institution of suit by the substituted trustée having fuUy advised it 
of complalnants' claim, so that défendant, whlch required a refunding 
bond as a condition to distribution, was not injured by the delay. 

3. Trusts <S=>291 — Paymext — Settlement. 

A father, who was trustée for his children under a trust created by 
their niaternal grandfather, cannot, by making bequests to them by will 
in lieu of accounting for the trust property whlch he commingled wlth 
his own, discharge his li^bility as trustée, the children not belng bound 
to accept the proposed tiequests any more than they would hâve been 
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bound in the lifetime of the father to hâve accepted a sum of money In 
satisfaction of their rights as beneflciaries. 

4. Abatement and Bevival <s=»14 — Pendency of Other Suit — Effect. 

Complainants' fatlier, a citizen of Pennsylvania, wiis by the will of 
their maternai grandfather made trustée of a trust for complainants' 
benefit. After the death of the father a Delaware corporation waa 
appolnted as substituted trustée under the wlU of complainants' maternai 
grandfather, and such trustée instituted an action in the fédéral court 
against défendant, a Pennsylvania corporation, and executor of com- 
plainants' father. On pétition of défendant, the order appointing the 
substituted trustée was revoked ; whereupon complainants, nonresidents 
of Pennsylvania, flled a bill in their own namcs against défendant for au 
accounting. Ileld that, if défendant was injured by the pendency of the 
suit by the substituted trustée, It should move for a dismissal thereof, and 
was not entltled to a dismissal of the bill by complainants. 

5. EXECUTOBS AND ADMINISTBATORa <S=»47 — ASSETS — ^DlSTKIBUTIVE ShaRE. 

The shares of deceased beneflciaries under a trust are distribut^ble to 
their admlnlstrators, and, in a suit by a surviving beneflciary, the question 
whether the shares of such deceased beneflciaries descended to the sur- 
vivors néed not be determined. 

6. Trusts iS=»305 — ^Accounting — Bight to — Commingling of Estâtes. 

Where a trustée, without the consent or knowledge of the beneflciaries, 
commingled trust funds with hls own, but up to the time of his death 
recognized the validity of the trust and his liabllity to account, his execu- 
tor cannot defeat a suit by the beneflciaries to compel an accounting, no 
rights of any third persons having intervened; for the trustée, by com- 
mingling the trust funds with his own, rendered his whole estate liable 
to the beneflciaries. 

7. Evidence <g=a60— Presumptions — Innocence. 

Where the act of a party may refer Indifferently to one of two mo- 
tives, the law prefers to refer it to that which is honest rather than to 
that which is dishonest 

8. Trusts i@=»305— Comminguno or Trust Funds— Pbesumption. 

Where a trustée commingled trust funds with his own and entered 
crédits to the cestui que trust on his books, the presumption is that the 
trustée intended the joint fund to be chargeable with the trust, and casts 
on the trustée or hls représentative the burden to show clearly what ipart 
of the property belongs to his own estate. 

9. Judgmbnt <S=>580(1) — Betermination — Rule or Décision. 

In a suit to compel the executor of a deceased trustée to accouht, a 
décision, In a previous suit to compel the executor to account for property 
held by the deceased under a différent trust, that the beneflciaries having 
allowed the administration to proceed and the trust res to be disposed of 
and distrlbuted before they instituted suit, they were not entltled to In- 
voke équitable ald to recover the value of the property or the accumula- 
tions, having an adéquate remedy at law, does not amount to a rule of 
décision precludlng a decree directing an accounting by the executor, 
where the testator in the latter case had commingled the trust funds -with 
his own, and the beneflciaries had at ail times since his death been as- 
serting their rights to an accounting. 

10. Trusts ®=>305 — Accounting — Acceptance of Benefits— Effect. 

That a testator, who was trustée of a trust created by his son's ma- 
ternai grandfather, in which the son was a beneflciary, made bequests to 
his son, which his will stated were to be accepted in lieu of any right of 
accounting, will not preclude the son from enforcing an accounting by 
testator's executor, where the son attacked the validity of the will and 
refused to aecept any beneflt thereunder. 

«=»For other cases see saroa toplc & KBY-NUMBBR in aU Key-Numbered Digests & Indexe* 
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11. CoTJETS <S=5505 — State and Fédéral Courts — Execution. 

In a suit in the fédéral court against défendant, a corporate exécuter, 
to compel it to account for trust property whicli its testator as trustée 
commlugled with liis own funds, there was a deêree for complainnnts 
directlng an accounting. The testator's estate was at tlie time of tlie 
rendition of tlie decree still in progress of settlement in the state court. 
Held, that notwithstanding the usual rule that in suits against an exécu- 
ter the law présumes that he lias a sufficlency of assets in his hands be- 
longing to his testator with which to pay the judgment or decree against 
him, unless he pleads complète administration or that he has only assets 
to a limlted extent, etc., exécution should in the first instance be denied, 
so as te allew présentation of the decree to the state court. 

12. WiLLS (S=787 — Election — Eefect. 

Where a beneficiary under the will of one who was a trustée elected to 
take a bequest which the will stated should be in full payment of any 
demands for which the testator was liable as trustée, such eleC n is 
binding on the beneficiary, and she cannot compel the testator's exécuter 
to account for trust property in his hands. 

13. Evidence <S=»271(18) — Ex Parte Déclarations — Admissibility. 

An ex parte statement by a trustée in his own book that he had pald one 
of the beneflciaries Is not admissible in an action by the beneficiary to 
compel his executor to account. 

14. Trusts i©=>305 — Actions — Payment or Beneficiary. 

In a suit against the executor of a trustée to compel an accounting for 
trust property which the trustée commingled with his own property, where 
there was nothing to show that one particular beneficiary had been paid, 
It appearing that the trustée recognlzed the existence of the trust up to 
the time of his death, the daim of such beneficiary must prevail. 

On Pétition for Keargumeut. 

15. Appeal and Ereor ©=^828 — Reargument — Gbanting of PETmoN. 

Where petitioner would be affected by the decree appealed from, 
though he was not named therein, and, had he then asUed, he would hâve 
been heard when the appeals were orlginally argued, his pétition for re- 
argument will be granted, to avoid a possible injustice ; it appearing that 
he had no record notice of the appeals. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Bill by Archibald A. Alexander, Mary C. Alexander, and John S. 
Alexander against the Fidelity Trust Company, executor of the estate 
of John Alexander, to compel an accounting. From a decree in favor 
of Archibald A. Alexander, but denying relief to the other complain- 
ants, the trustée and Mary C. Alexander and John S. Alexander sever- 
ally appeal, while Archibald A. Alexander appeals from an order sup- 
plemental to the decree, staying exécution thereon. Affirmed as to the 
appeals of ail parties save John S. Alexander, and as to him reversed 
and bill reinstated with directions. 

See, also, 243 Fed. 162, C. C. A. . 

M. Hampton Todd, of Philadelphia, Pa., for appellants. 
H. Gordon McCouch and Harold B. Beitler, both of Philadelphia, 
Fa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 



^isFoi other casea see same toplc & KEY-NUMBER in aU Kcy-Numbered Dlgests & Indexes 
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McPHERSON, Circuit Judge. Fédéral jurisdiction of this action 
dépends upon diversity of citizenship. The bill was brought by Archi- 
bald A. Alexander, Mary C. Alexander, and John S. Alexander against 
the Fidelity Trust Company as executor of their father, John Alexan- 
der, to compel an account of a certain trust. The fundamental aver- 
ments of the bill are that John Alexander had been a trustée for the 
plaintiffs, that he had not accounted for the fund, but had left it as an 
indistinguishable part of his estate, and that his executor was in pos- 
session of assets sufficient ta respond to the plaintififs' demand. In full 
détail the facts appear in the following unreported opinion of Judge 
Thompson, delivered August 26, 1915: 

"The plaintiffs filed a bill for an accounting by the Fidelity Trust Company, 
as executor and trustée under the will of John Alexander, deceased, of moneys 
recelved by the décèdent, John Alexander, as trustée for the plaintiffs under 
the will of George Jones, deceased. The Fidelity Trust Company alone filed 
an answer and put in a défense. 

"George Jones, a résident of Wilmington, Del., died in August, 1867. John 
Alexander married George Jones' daughter, Mary Jane, who died prior to the 
timè of George Jones' death, leaving flve children, Mary C, John S., Archibald 
A., still living, and James G. and Annie G. Alexander, both deceased. 

"The second item of George Jones' will Is as foUows: 

" 'To my Son in Law John Alexander and his heirs and assigns I give and 
devise ail my farm land in Kent Couuty in this State, In Trust for the Equal 
use, beneflt and behoof of his children by my daughter Mary Jane (now de- 
ceased) with authority to retain and manage it for their respective Equal 
beneflt, or at his option at any tliné to convey and assign the same to them 
and thoir heirs as Tenants in Common free and discharged of any trust or, 
with the assent to be expressed in writing, of such of the said children as 
may at the time of the Exercise of such option, hâve attained twenty-one years 
of âge, to sell and dispose of the said lands and tenements, at public or pri- 
vate sale for the best price to be obtained therefor, and thereupon to make a 
good and sufflcient deed or deeds In fee simple therefor to the purchaser or 
purchasers thereof, free from ail Trust and any liability of the purchaser or 
purchasers to see to or account for the proper application of the purchase 
money by the said John Alexander or his heirs ; the said purchase money 
thereupon to be still held in Trust by him or them for my said Grandchildren, 
or at his discrétion, to be paid over to them respectively diScharged of any 
Trust, at such times and manner as he shall deem most bénéficiai to them 
respectively.' 

"Letters of administration were granted to .Tohn S. Alexander upon the 
estate of James G. Alexander, December 22, 1868, and upon the estate of 
Annie G. Alexander, November 4, 1899. 

"After the death of George Jones, the décèdent. John Alexander, remarried 
and had one son, Lucien H. On March 27, 1868, John Alexander, together 
with Mary C, John S., and Annie G., ail of whom had tben reached the âge 
of twenty-one years, sold the real estate in Kent county, known as Linden 
Farm, to Henrietta Ord TJnderwood, for the sum of $13,000. The purchase 
price was paid to John Alexander as foUows: $10,000 by the assignaient to 
hlm of a bond and mortgage of John P. McLear and wife to Henrietta Ord 
Underwood to secure the payment of the sum of $10,000 and. the 'remaining 
$3,000 by a purchase-money mortgage upon Linden Farm in the sum of 
$3,000. John Alexander sold the McLear mortgage March 18, 18'Î2, for $10,000, 
together with the interest due thereon, the proceeds in 'ail exceeding .$12,000. 
The décèdent, on March 28, 1873, charged himself as trustée, and credited the 
accounts of Archibald and Mary, respectively, with the sum of $4,026.91 each. 
It is conceded that settlement in the sum of $4,026.91 in full for his: share 
of the proceeds of the McLear mortgage under the George Jones trust was 
made at that time by the décèdent with his son John S. Alexander. The 
Underwood mortgage for $3,000 was sued out in proceedlngs brought in 1884, 
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and the land was purchased at tlio shoriff's salo by Jolm Aloxaiider in liis 
lOwn right for the sum of ;p(i,500 and a deed inade to him Ijy tlie ^lieriff. Tho 
title to the property remahicd in John Alexander at the time of hls death. 
John Alexander continued to recognize the George Jones trust and liis liability 
to account uuder it down to the time of his death. This is sliown by entries 
in his book and by déclarations in wills inade in 1891 and 189;5. In a will 
executed Juih! 20, 1SÎ>1, by item 4 he dlrected his executors (in case he did not 
do the sanie thiiig in his lifetime) to transfer to the Fidelity Insurance Trust 
& Safe Deposit Company, in trust for his daughter Mary, certain securities, 
and, in case he did not do the same thing in liis lifetime, to transfer to his 
son Archibald certain securities and the proceeds of a certain life Insurance 
policy, vvith the following clause applying to both bequests: 'Whicli transfers 
include payment in full to my daughter Mary 0. and my son Arcliibald A. of 
their interest in bequest of their Grandfather.' 

"In an ontry in his ledger uuder the date of January 13, 1887, he had enu- 
merated tlie same securities referred to in the will of 1891, and dlrected that 
his exeeutoi-s transfer them to Mary and Archibald, respectively, at his 
dea.th in case he had not done so in his lifetime. 

"The testator further dlrected that référence be made to the memoranda 
aceounts of his children to ascertain whether the transfers referred to liad 
been made in his lifetime. It is apparent that his intention in item 4 of the 
will of 1S91 was to designate the funds held by him in trust, and, as far as 
Mary and Archibald were concerned, to carry ont the directions of George 
Jones under the last clause of item second of his will, viz.: 'The sald pur- 
chase money thereupon to be stlll held in trust by him (John Alexander) or 
them for my sald grandchlUlren, or, at his discrétion, to be paid over to them 
respectively discharged of any trust, at sucli times and manuer as he shall 
deem most bénéficiai to them resiiectively.' 

"In a subséquent wlU dated March 1.5, 1893, which was duly probated, in 
the fourth paragraph he again recognisîed his liability to account for the 
George Jones trust by directing his executors, in case he had not done the 
same thing in his lifetime, to pay over to the Ifidelity Insurance Trust & 
Safe Deposit Company for hls daughter Mary C. the sum of $J5,000, to be 
held in trust with power of appointment in lier by will : and further dlrected 
his executors, in case he had not done the snnie thing in his lifetime, to trans- 
fer to his son Archibald certain stock, certain interest in joint indebtedness 
declared against his sons Archibald and John S., and the proceeds of a certain 
life Insurance policy, and declared 'thèse payments and transfers Include pay- 
ment in full to my daui^htcr Mary C. and my son Archiliald A. of their interest 
in bequest of their grandfather Jones.' 

"He further ))rovide(i in item 4: 'As my devoted son John S. has years ago 
recelved from nie his sbare of his grandfather Jones' estate, and has also been 
released from certain lai-ge cash liabllitles to me, I bequeatli in this item of 
my will only to my children Mary C, Archibald A., and lAicien H., and I hâve, 
acoording to my best .indgmeut, done the strictest ecpdty to ail.' 

"The existence of tbe (icorge Jones trust at the time of John Alexander's 
death, and his récognition of his liability to account to Mary and Archibald, 
Is therefore clearly establislied by tlie testator's déclaration. 

"During the lifetime of Jobn Alexander, lie had advanced and loaned large 
sunis of money to hls sons, which appear charged against them on his books. 
In the will of 1893, item 8, lie states that the advances to his two sons John S. 
and Archibald A. aniount to $115,100, 'a portion of which indebtedness to the 
extent of ($0,000) Six tliousand dollars fliereof I bave by Section E'our of 
my WlU bequeathed to my son Archibald A., which leaves at this date as 
forming part of my residuary estate a net balam^e of indebtedness due liy 
my said two sons of One hundred and iiine tbousand one hundred dollars 
($109,100), whereby my said two sons bave .lointly recelved possibly more 
than their just share of my residuary estate.' The amount of the indebtedness 
■was by a codieil declared to be $121,800. 

"The aecounts with Mary npon her father's bool^s do not indicate any in- 
tention on his part to charge against her shnre in the (Jeorge Jones trust 
any ludividual advances nia<le to her. The individual aecounts of Archibald 
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upon his father's books, as far as appears, show loans and advanees made by 
his father in his Individual capacity, and do not indlcate any Intention to 
charge them agalnst the fund held as trustée. ïhe déclarations in the wills 
of 1891 and 1S93 indicate that up to that time no settlemeut of the Jones trust 
estate had been made, but that John Alexander iutended by his bequest, in 
item 4, to cliarge agalnst the shares o£ Mary and Archibald uuder the Jones 
trust in settlement thereof the money and securlties thereln enumerated. 

"It is évident froin the books of the décèdent and conceded by ail parties 
in interest that there was a eommingling of the trust funds wlth his individual 
funds, but there is no évidence that at the time advanees were made in his 
lifetlme it veas iutended by the parties that they should be considered as 
advanees out of the trust funds. 

"Upon the death of John Alexander on February 7, 1895, the will of Mardi 
15, 189.% with codicils thereto, was ofEered for probate. A caveat and pé- 
tition for an issue filed by Archibald A, Alexander were, after hearing before 
the register of wills of Philadelphia county, dismissed, and the will and cod- 
icils admitted to probate. In October, 1898, John S. Archibald and Mary 
appealed to the orphans' court from the décision of the register of wills, and, 
after lengthy hearing, the appeal was dismissed and an Issue d. b. n. refused. 
From the action of the orphans' court an appeal was taken to the Suprême 
Court of Pennsylvania, whereupon, on May 11, 1908, the decree of the orphans' 
court was afflrmed. See Alexander's Estate, 206 Pa. 47, 55 Atl. 797. Mean- 
while, on June 15, 1899, upon pétition of Mary C. Alexander and John S. Alex- 
ander, the Court of Chancery of Delaware appointed the Security Trust & Safe 
Deposit Company of Delaware substituted trustée under the last will and 
testament of George Jones. The substituted trustée on December 12, 1899, 
filed m the United States Circuit Court for thls district to No. 29 of October 
sessions, 1899, a blU in equity agalnst the executors of John Alexander's 
will, alleging substantially the same facts, so far as the right to an accounting 
is concerned, as are set forth in the présent bill, and praying for the same 
relief as in the présent Mil. After the suit was at issue, a motion made to 
dismiss for want of jurisdiction was held under advisement by Judge Mc- 
Pherson pending a suggestion that the construction of the will should be pri- 
marily determined by the Delaware Court of Chancery, and the question of 
the proprlety of the complalnant's appointment ralsed in that court. On Aprll 
13, 1905, a bill was flled in the Delaware Court of Chancery by the Mdelity 
Trust Company, as exécuter and trustée under the will of John Alexander, 
praying that the appointment of the substituted trustée be vacated. A decree 
was flnally entered on October 10, 1912, revoking the order appolnting the 
Security Trust & Safe Deposit Company as substituted trustée as having 
been inadvertently entered. 

"On January 7, 1913, the présent bill was flled. 

"It appears by the answer that repeated demands were made by the plalu- 
tiffs upon the défendant for the sums In controversy and for an accoiniting 
more than sixteen years prlor to the filing of the blU herein, and a déniai of 
ail liabillty for the payment of any such sums or of any obligation to account 
therefor was then made by the défendant. 

"The first account of the executors was audlted in tlie orphans' court 
April 17, 1896, and conflrmed nisl, and adjudication filed Aprll 30, 1896. It 
appears by the adjudication and schedule of distribution that $15,000 was 
awarded to the Fldelity Insurance, Trust & Safe Deposit Company as 
trustée for Mary C. Alexander under the trust declared in the fourth item of 
the testator's will. It further appears that payments of $1,107.50 of income 
had been made by the aeeountants to the Fldelity Trust Company, which are 
referred to in the schedule as 'payments on account interest to May 16, 1896, 
on Mary C. Alexander bequest of $15,000, in accordance with fourth item of 
will as per account flled.' 

"It also appears that at that time there was contalned in the schedule of 
distribution an award to Archibald A. Alexander of 100 shares of stock of 
the Texas National Bank, and of an asslgnment of $6,000 of the testator's 
Interest In the joint Indebtedness due to the estate by his two sons, Archibald 
and John S. As the account then belng audlted was that of the executors 
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under the will, and not of the Fidellty Trust Company as trustée for Mary 
C. Alexaiider, it is apparent that the payments of income charged in the ac- 
eount consisted of Income pald by the accountauts as executors to the Fidelity 
Trust Company as trustée. There is no évidence of any payment directly 
to Mary C. Alexauder, or aeceptance by her, of any income out of the $15,000 
bequest, and there is no evidencie of any acceptance by Archibald A. Alexander 
of the bequest to hini in settlement of his interest in the George Jones trust. 

[11 "The défense mainly relied upon Is lâches, in that the trust determined 
on the death of John Alexander and tlie beneficiaries thereunder were then 
entitled to sue therefor ; that sixteen years prior to the filing of the Mil re- 
peated demaiids were made by the plaintiffs for an accounting and a déniai 
of ail liability made by the défendant, and that, in view of the lâches of the 
plaintlfts, forty-two years having elapsed since the alleged tortious conversion 
of the trust fund and failure to pay income to those entitled, and eighteen 
years having elapsed since the death of the testator and the filing of the 
Mil, they hâve lost their )ight to an account and the bill should be dismissed. 

"Under the facts developed, lâches cannot be imputed to the plaintiffs based 
upon their failure to claim an accounting during the llfetlme of their father. 
There was no disavovval by him of the trust, and up to the date of the will of 
1893, and therefore to the time of his death, he never disavowed hls liability 
to an account, but, by his owu déclarations in his books of account and in 
the wills of 1891 and 1893, declared the continued existence of the trust and 
his liability to an accounting. 

[2] "Neither can lâches be charged against the défendant by reason of the 
fact that the bill was not filed until January, 1913, or eighteen years after 
the death of the testator. That is an unusually long period to elapse before 
the assertion of one's right, and, if nothing had been done during that Inter- 
val, the défense of lâches would doubtless avail even in favor of a fiduciary. 
It is admitted, however, that demand was made by the plaintiffs for an ac- 
counting in 1897. Meanwhile a caveat against the probate of the will under 
which the défendant clalmed as exécuter had been flled, and in 1898 an appeal 
taken to the orphans' court. In 1899 a substituted trustée was, upon the ap- 
plication of two of the plaintiffs, appointed by the Delaware Court of Chancery 
for the purpose of assertlng the same rights as are now asserted by thls 
suit. In 1899 the substituted trustée brought suit in the Circuit Court lu 
this district, based upon the same grounds as the présent suit. By reaSon of 
litigation in Delaware concerning the appointment of the substituted trustée, 
the proceedings in the prior suit In thls court were not carried to a conclusion, 
but, upon the vacation of the appointment of the trustée in 1912, the preseni 
bill was promptly filed. If the Fidelity Trust Company had had no notice of 
the trust, delay for a much shorter period would defeat the plaintiffs' rights 
upon the ground of lâches, but the testator, by the terras of the very will un- 
der which the défendant dérives its authority, declared the existence of the 
trust. The disavowal by the Trust Company upon demand two years later 
was followed by the proceedings brought in 1899, four years after the de- 
cedent's death. The Trust Company was not at that time in a position to 
assert that the beneficiaries under the George Jone,s trust were sleeping upon 
their rights, and surely it could not so claim during the pendency of that 
suit. If, during the time before the bringing of the présent suit, the défendant 
has parted with the évidences of the condition of the trust, its position is 
not due to want of notice of the claims of the plaintiffs through their lâches. 
It was not because of neglect to assert the plaintiffs' rights that the books of 
account in which the décèdent kept the record of his dealings with the 
beneficiaries under his will had been allowed to go out of its possession and 
were brought into court in the custody of Lucien H. Alexander, who appeared 
and produced them under a subpœna duces tecum. At the audit of the second 
account of the executors, May 9, 1904, it was requested by counsel for the de- 
fendant that the sums awarded be retained by the accountant to await the 
resuit of the suit pending in the Circuit Court for thls district brought by 
the Security Trust Company of Delaware, trustée, under the will of George 
Jones, against the executors. This request was denied because of uncertainty 
as to the length of time which would probably ensue before the final determi- 
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nation of the suit, but, In order to protect the nccountant, distribution was 
made conditionally upon a refunding bond being entered into by the distrlbu- 
tees, and it appears that the exécuter still has in its custody about ii;4;i,000 
undistrlbuted. Surely In 1904, when its counsel called the court's attention t > 
the peuding suit, the défendant had notice and would not hâve depri\'ed it- 
self of the means of defending that suit. So far as appears, the suit is still 
pending, but cannot be prosecuted, because the plalutift's appolntmeiit as 
trustée under the George Jones wlll was, at tlie instance of the défendant, 
vacated in 1912, but the présent suit was inimedlately brought aftor the 
order vaeatlng the appolntment was made. In the absence of the running of a 
statute of limitations, the doctrine of lâches is invoked to prevent Injury to 
an innocent party. It Is doubtful if it should be applied as strictly In favor 
of a corporation engaged under its charter in the business of actlng as 
exeeutor and trustée as in favor of au indlvidual. That the défendant lias 
not, during the last eighteen years, been permitted by the plalntifts to lose 
sight of the faet that they claimed a.s boneflclaries under the George Jones 
trust for sufHeient intervais of tiuie to bar them by lâches is clearly apparent 
upon the présent record, and no évidence has been preseuted to show that the 
défendant as a stakeholder will suffer by reason of being required to account. 

[3] "The next défense set up Is paynient through advances to the plaintiffs, 
through thelr support by thelr father and through settlenient made under his 
wlll. The capacity in which the décèdent held the funds of the Jones trust was 
entirely separate and distinct from the capacity in whlch lie dealt with his chll- 
dren in supportllig them and in malting advances to them. After a careful ex- 
aminatlou of the voluminous statements of account which were offered in 
évidence, I hâve been unable to find auything which ludicates that, prier to 
the will of 1S91, John Alexander intended that the liablllty of his sons and 
daughter to hlm individually should hâve any relation to his liablllty to 
them as trustée under George Jones' will. It is contrary to the ordlnary 
conception of a trust that a trustée may offset his indlvidual clalm against 
his cestui que trust against the latter's elaim upon the trust fund. It Is ap- 
parent, however, that, under the wlUs of 1891 and 1S93, the testator attempted 
to make a settlenient under the trust witli his sou Archibald and daughter 
Mary. John Alexander could dispose of his indlvidual estate as he deslred, 
but he could not make a settlenient with his chlldreii of the trusteeship as 
provided for in the wllls without the consent of the cestuis que trustent evi- 
denced by acceptance or in some otlier manner indicating thelr consent, ex- 
press or implled. There is no évidence that Archibald ever consented to such 
arrangement, nor that he has aecepted the provisions made for him under 
his father's wlll, and he is therefore free to dispute the effect of the bequest 
as a settlemeiit with hlm. If there were évidence of the acceptance by Mary 
of Income from the fund bequeathed to lier under the fourth item of her 
father's will as such, she no doubt would be estopped from deniandlng an 
aceouuting in this suit. It has not been shown, however, that the paymeut 
to the Fidelity Trust Company as her trustée wns followed by payment to 
her, and there is no évidence in the case, therefore, tliat she has aecepted 
the benofits of the $15,000 bequest, as alleged in the answer, and the alléga- 
tion, being deemed denied under the 31st equity rule, falls for want of proof. 

"The clalm of John S. Alexander was wlthdrawn by his counsel at the trial. 

[4] "The question of Jurlsdlc^tion raised by the défendant was determined 
by Judge Sater, sittlng by désignation in this court, wheu a motion to dis- 
miss tlie blU upon that ground was denied. If the défendant is injured by 
the pendency of the suit of the Security Trust Company, it should, as sug- 
gested by Judge Sater; move for a dlsmissal of that blll. 

[5] "A further question is raised by the pleadlngs as to whether the Inter- 
ests of James G. and Annie G. Alexander vested In their father, the décèdent, 
or in their brothers and sister, the plaintiffs. The décision of that question 
Is not necessary in the présent suit, as in either case their shares would be 
distrlbutable to thelr administrator. 

"A decree may be entered in accordance with the prayers of the blll in favor 
of the plaintiffs Mary C. and Archibald A. Alexander. and dlsmisslng the 
blll as. to John S. Alexander." 
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After filing this opinion Judge Thompson heard additional testi- 
mony, which led him to conclude that Mary was not entitled to relief, 
and in March, 1916, he therefore ordered an account in favor of Ar- 
chibald alone, dismissing the biU as to Mary and John S. : 

"The additional évidence offered by the défendant the Fldellty Trust Com- 
pany npon rehearing is sufliclent to establisli an acceptance by Mary C. 
Alexander of the bequests under her father's will, subject to the terms of the 
wlll provldlng that the 'transféra Inelude payment in fuU to my daughter 
Mary C. and iny son Archibald A. of their interest in bequest of their grand- 
father.' 

"The additional évidence does not support the same conclusion as to 
Archibald A. Alexander, and no sufBcient cause is shown for dlsturbing as to 
him the flndings in the opinion filed August 16, 1915. 

"As to the interest of John S. Alexander in the Jones trust, there is no 
évidence of any demand inade by him upon his father for an accounting 
during his lifetime, nor is there any évidence to establish such a récognition 
by his father of accountabillty to him as appears by his déclarations in re- 
gard to Archibald A. and Mary C." 

Accordingly an account was stated by a spécial master (Hon. Wm. 
W. Porter), who in a clear and convincing report sustained the mate- 
rial positions of Archibald, and recommended a decree in his favor, 
the amount not being in dispute on this appeal. Exceptions to the re- 
port were dismissed in the following opinion (also unreported), and a 
final decree was entered : 

[6] "As stated in the brief of counsel for the défendant: 

" 'Tliese exceptions ail dépend on the same underlying prinCiple of law, 
which may be thus briefiy stated: 

" 'The Jones trust terminated on the death of John Alexander. No prop- 
erty belonging to the trust came into the hands of his executors, from which 
it follows that at no time since the death of John Alexander would a bill 
in equity lie against his executors for an accounting in référence to said 
trust, the only rlght of action being one at lavy against the executors for 
the tortious conversion by their testator of the trust funds In question. 
The status, therefore, of the beneflciaries after the death of John Alexander, 
was changed to that of ordinary creditors of his estate, from which it fol- 
lows, as a corollary, that the executors hâve the right to set ofC against 
such claim any debts due l^y the beneflciaries to the estate, and the statute 
of limitations runs against this. as against any other action at law, from 
the date of the death of John Alexander.' 

"Assuming that the trust terminated at the death of John Alexander, it 
does not foUow that the cestul que trust's right to an accounting was then 
changed into a debt at common law. 

"The fallacy in the argument for the défendant is that some contre] ling 
facts are left out of considération. 

"First. The trustée commingled the funds of the trust estate with his 
own, without the consent or knowledge of the fiduolary. 

"Second. The décèdent recognized the validity and existence of the trust 
and his liabillty to account therefor up to the time of his death. 

"Third. The estate came Into the hands of the défendant as John Alex- 
ander's exeeutor in the same condition as it was in when he recognized his 
liabillty to an accounting. 

"Pourth. There are no rights of creditors or purchasers for value or in- 
nocent third parties intervening. 

"The master found against the defendant's contention that the entries 
In the books of John Alexander concerning the trust funds constituted a 
distribution to the beneflciaries, and found that such a disposition of the 
trust funds constitutes in law a conversion by him of the trust funds. 
Counsel for the défendant argues that therefore it must be coucluded that 
there was no trust fund in existence when John Alexander died, and con- 
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sequently tlie beuoflciary was merely a créditer of tlie deceased trustee's 
estate. 

"Counsel has industriously collected authorities in support of the doctrine 
of failure of right to pursiie trust funds couimingled witli otlier proi)erty. 
In every case se cited an equlty superior to that of tlie cestui que trust was 
establlshed, but in none of those cases is it held that a trustée wlio, without 
knowledge or consent of the eestui que trust, has coiumingled the trust 
funds with his own, can set up his ovvn tortious conversion, and thereby 
establish a claim to the whple of the commingled property. 

"In the following cases relied upon by the défendant the eestui que trust 
elaimed a préférence over the trustee's gênerai creditors: ThorapSon's Ap- 
peal, 22 Pa. 16; People's Bank, 93 Pa. 107, 39 Am. Uep. 728; Frelberg v. 
Stoddard, 161 Pa. 259, 28 Atl. 1111 ; Lebanon Trust & S. D. Banks Assigned 
Estate, 166 Pa. 622, 31 Atl. 334 ; Comm. v. Tradesman's Tr. Co., 250 Pa. 372, 
95 Atl. 574; Columbia Bank's Estate, 147 Pa. 422, 23 Atl. 625, 626, 628; 
Rado's Estate, 30 Pittsb. Leg. J. (Pa.) 410. 

"And in Milligan's Appeal, 82 Pa. 389, the question was whether the trus- 
tée should be ordered to transfer to the cestui que trust certain valuable 
stock, purehased by the trustée ont of commingled assets, instead of money. 
There was no évidence that the stock was purehased with her money ; more- 
over, sufflcient to satisfy the trust remalned in the trustee's hands unin- 
vested, and it was held that she was rightly awarded the money rather 
than the stock. 

"It uiay be assumed that the Industry of counsel would hâve produced au- 
thorities in support of his contention that the aecountability of a trustée 
as agalnst the cestui que trust ends when he commingles the trust funds 
with his own if there were such cases upon the books. The rule as to fol- 
lowing trust funds, even where other equities are asserted, Is thus stated 
by Mr. Justice Bradley in Frelinghuysen v. Nugent et al. (O. C.) 36 Fed. 229, 
and approved by Mr. Justice Fuller speaking for the Suprême Court in 
Peters v. Bain, 133 U. S. at page 693, 10 Sup. Ct. at page 361, 33 L. Ed. 696: 

"'Formerly the équitable right of following misapplled money or other 
property into the hauds of the parties recelving it depended upon the abil- 
ity of identifying it, the equity attaching only to the very property misap- 
plled. This right was flrst extended to the proceeds of the property, namely, 
to that which was procured in place of it by exchange, purchase, or sale. 
But if it became confused with other property of the same kind, so as not 
to be distlnguishable, vsfithout any fault on the part of the possessor, the 
equity was lost. Fiually, however, it has been held as the better doctrine 
that confusion does not destroy the equity entirely, but couverts it into a 
charge upon the entire niass, giving to the party injured by the unlawful 
diversion a priorlty of riglit over the other creditors of the possessor.' 

"The court's attention has not been called to any authprity holding that, 
as against the cestui que trust, the trustée can set up his own failure to 
set apart trust funds, and say : 'I converted your money to my own use 
long ago by mlxing it with my own. True, I hâve ample to pay you, whlch. 
is the product of the commingled funds, but I do not know which is, yours 
and which is mine. You did not consent that I should do so, nor did yon 
know that I did so, but by converting it to my own use I made you a mère 
creditor and the stiitute of limitations has run against your claim.' j 

"As fouhd by the master, the intent of the décèdent to commingle the 
trust funds with his own was not one which the donor contemplated, npr 
the law sanctions, aud cannot biud tlie cestui que trust without his con- 
sent or knowledge. 

"What John Alexander did cannot be set up to the advantage of his es- 
tate to defeat the trust. 

" 'Ail that he did must be taken as in furtheranee of the trust.' To thls 
he was bound by the duties of his office.' Paull v. Oliphant, 14 Pa. 350. 

"In the case at bar it is sliown that, whlle the trustée mingled the mon- 
eys of the trust estate with his own, it was done In récognition of the trust. 

[7] "The finding by the master of the trustee's intention to postpone dis- 
tribution under the discrétion vested in him by George Jones' will until 
the time of his deatU is supported by the évidence, and is in accordauce. with 
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the maxim tbat, wliere the act of a party may be referred indifferently to 
one of two motives, the law ijrefers to refer it to that wliicli is honest 
rather than that which is dishouest. Boone County Bank v. Latimer (C. 0.) 
67 Fed. 27. 

[8] "The presumptioii is that in commingling the trust funds with his 
own, and crediting the cestui que trust on his bocks, John Alexander in- 
teuded the joint t'und to be chargeable with the trust funds, there being 
ample funds in the hands of his executor to meet the charge. So that where 
the two funds are thus hlended, and the claim of the cestui que trust is not 
subject to any superior equities, tlie burden is put upon the trustée or liis 
représentative to show clcarly what part of the property belongs to his es- 
tate. Perry on Trusts and Trustées, § 128; Boone County Bank v. Latimer, 
supra ; Bank v. King, 57 Pa. 202, 08 Am. Dec. 215. 

"It would be strange, iudeed, if, with the presumption of a rightful in- 
tention on the part of the trustée to finally distribute tlie sums credited ou 
his bocks to his son, and with the joint product of the commingled funds 
coniing into the hands of the executor, the holder of the estate, thus en- 
riehed by the trust funds, should be allowed to defeat the trust by plead- 
ing a dlshonest intent on tlie part of its décèdent. 

"What tlie plaintift is clalming hère is the right to follow his property or 
its value and the accrued profits into the product arising from the com- 
mingling of the trust funds with the mass of the decedent's estate. 

"It was his right to elect to pursue this remedy, and an élection to pro- 
ceed as a mère créditer cannot be made for him by the défendant so as to 
invoke the statute of limitations -ind couvert the trustee's individual deal- 
ings with him into a set-otï and thus defeat the trust. 

"I am of the opinion that there is no merit in the exceptions, and they 
will be dismissed, and the report confirnied. 

"A decree may be entered accordingly." 

Four appeals are bef ore us, eacb presenting a separate question. 

Fidelity Trust Company's Appeal. 

[9] We see no need to supplément the careful and satisfactory opin- 
ions of the District Judge except by discussing briefly the Trust Com- 
pany's contention that our décision dismissing the bill, that was con- 

sidered in Fidehty Trust Co. v. Alexander, 243 Fed. 162, C. C. A. 

, requires us to dismiss the présent bill also. We think this posi- 
tion is not well taken. In the former case, which grew out of a family 
arrangement or trust in favor of the same beneficiaries, the fund then 
in question consisted of 60 shares of bank stock that had not been 
ear-marked, but formed a part of 319 shares that passed into the hands 
of the same executor. The beneficiaries had brought no action of any 
kind for about 20 years af ter they might hâve sued, and the only ques- 
tion before us was whether, under the circumstances there disclosed, 
they had lost whatever remedy in equity they might once hâve pos- 
sessed. For a long time before the testator's death the stock had lost 
its identity, and the testator had apparently treated the trust fund as 
his own. In this respect the two cases are alike, but in the earlier case 
the trustee's will did not recognize the existence of the trust or pro- 
pose a method of settlement. Before an account could be successfully 
demanded, the beneficiaries were obliged to prove the existence and sur- 
vival of the trust, whereas in the présent case the testator clearly rec- 
ognizes the trust as existing, and empowers his executor to settle it, 
and the executor has accepted the authority, and has acted under it in 
part, as appears by the company's accounts in the orphans' court of 
Philadelphia county. It is a mistake to suppose that in 243 Fed. 162, 
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■ C. C. A. , we décidée! that the plaintiffs had never had a right 

to a remedy in equity. On the contrary, we assumed that they had not 
lieen confined to an action at law or to the proceeding in the orphans' 
court, "but could hâve proceeded in any other court liaving jnrisdiction 
of the parties and the subject-matter" ; but we laid weight upon tlie 
fact that they had taken no action of any kind until after the stock had 
been turned into money or had passed into other hands under the de- 
cree of the orphans' court. The point decided was that under such cir- 
cumstances the claim against the estate had become a mère daim for 
the value of the stock and no longer needed a remedy in equity. No 
accounting was required, a mère calculation being suiîficient. Since, 
therefore, the équitable remedy had not been invoked for so long a 
time, and had meanwhile become unnecessary, we held that the right to 
resort thereto had disappeared, and we restricted the plaintiffs to such 
other remédies as might remain, either at law or in the orphans' court. 

In several particulars many of the cases now cited difïer materially 
from the situation before us on this appeal, and therefore do not fur- 
nish the rule for décision. No conflicting rights of creditors or of pur- 
chasers for value are now involved ; there is no dispute that the trust 
continued to the date of the testator's death, or that his estate became 
liable in some form of action ; the assets of tlie trust certainly went 
into the executor's hands, although no one could point them out in 
specie, and the estate is amply solvent. In the fourth paragraph of his 
will the testator distinctly recognizes the trust and his liability, and in 
effect ofifers to settle with Mary and Archibald on specified terms. He 
had not settled with them himself, and he practically said to his exec- 
utor : "I am bound to settle with Mary and Archibald for their shares 
of the Jones trust. The f und is somewhere in my estate ; I do not 
know where, and I do not know how much I should pay them, but I 
propose to make a certain provision for each of them in fuU settlement 
of my obligation, and if they accept I leave it to you to carry the pro- 
posai into effect." No doubt he intended also to impose the settlement 
upon his children, but this was beyond his power. In substance, the 
proposai of the will had the same effect as if it had been made in his 
lifetime, and neither then nor after his death could he compel its ac- 
ceptance. Under the trust he had exercised his right to postpone set- 
tlement until his death, but this left the task for his executor, unless 
the beneficiaries should see fit to accept the proposais in the will. Un- 
der such circumstances, we think a bill for an account was an appro- 
priate, although perhaps not an exclusive, remedy, and we agrée with 
the District Court that the présent record shows no obstacle thereto. 

[10] The Trust Company contends, however, that a serious obstacle 
is found in certain acts of Archibald after his father's death, thèse 
amounting, so it is said, to an élection to take under the will. Upon 
this point Judge Thompson heard the évidence, and found as a resuit 
that: 

"The additional évidence does not support the same conclusion (of accept- 
ance) as to Archibald A. Alexander, and no sufflclent cause is shown for dls- 
turbing as to him the findings in the opinion liled August 16, 1915." 
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With this we agrée. Archibald has always opposed his father's will. 
For years he contested it in the courts, he never willingly accepted its 
provisions or profited by it in any degree, and in our opinion none of 
the acts referred to is inconsistent with this attitude of antagonism, 
and none requires us to hold that he made his élection in fayor of the 
will. Of course, now that the Suprême Court of Pennsylvania has ad- 
judged the will to be valid, he is confronted with a différent situation; 
but we do not see how this affects the conclusion that the testator, being 
a trustée under obligation to account, could not by his own act, with- 
out his son's consent, take away the son's right to hâve that obligation 
fulfilled in some appropriate forum. No act of Archibald was proved 
that amounts to an élection, and, as the other objections of the Trust 
Company hâve been sufficiently answered by the district court, we need 
not discuss the subject further. 

On the Trust Company's appeal the decree is affirmed. 

Appeal of Archibald Alexander. 

[11] After the decree had been entered and the Trust Company had 
perfected its appeal by fîling assignments of error and entering the 
bond for costs required by the District Court, Archibald notified the 
Trust Company that he would issue an exécution, whereupon the Com- 
pany asked, and the District Court granted, an order staying the writ. 
From this order, which is a supplément to the decree, the présent ap- 
peal is taken, and the argument is made that the stay was improperly 
granted because the appeal is not in form a supersedeas. The appel- 
lant's counsel contends that the well-settled practice in suits against 
an executor requires him to — 

"plead either (1) that he never was such an exerutor, (2) that he has fuUy 
adminlstered the estate, or (3) that he had only assets to a certain estent 
in his possession tielonging to the decedent's estate. If he should îail to file 
any of said pleas, then, on a judgment or a decree against him, the law pré- 
sumes he has a sufficiency of assets in his hands belonging to the testator 
with which to pay the judgment or decree against him." 

Cases are cited in support of this contention, and in disputes where 
the limited jurisdiction of the fédéral courts is not an élément the prac- 
tice ma"y be as argued. But in the présent situation we do not think 
thèse cases are décisive. The testator's estate is still in process of set- 
tlement before the orphans' court of Philadelphia county, and we must 
take care to do nothing that may interfère with the distribution that 
belongs peculiarly to that tribunal. It may be true that the executor 
has abundant assets to pay the decree and ail other daims that may be 
urged against the estate; but this we cannot certainly know, and, in 
order to avoid the possibility of mistake, we think we should confine 
the appellant, at least for the présent, to the advantage he has gained 
by recovering the decree. He has now established his right to an ac- 
count and has liquidated his claim. As it seems to us, the next step is 
to présent the decree to the orphans' court, and i'f it shall there appear 
that the company has sufficient assets to pay the decree in full, and if 
the company should thereafter refuse to pay, we hâve no doubt the dis- 
trict court would permit the exécution to issue. But until this shall be 
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donc we think the order restraining exécution should stand. See Yon- 
ley V. Lavender, 21 Wall. 276, 22 L. Ed. 536; Byers v. McAuley, 149 
U. S. 608, 13 Sup. Ct. 906, Z7 L. Ed. 867; Burd's Ex'r v. McGregor's 
Adm'r, 2 Grant, Cas. (Pa.) 365. 

On the appeal of Archibald Alexander the decree is affirmed. 

Appeal of Mary Alexander. 

[12] Only a few words are needed in disposing of this appeal. In 
the fourth paragraph of his wiU the testator bequeathed the sum of 
$15,000 for the use of his daughter Mary, declaring that this was to 
be in full of her interest in her grandfather's estate. In August, 1896, 
this sum was set apart by the orphans' court, and she accepted and has 
ever since enjoyed the benefit of the income therefrom. And under 
the eighth paragraph of the will a much larger fund has also been set 
apart for her use, of which she has enjoyed, and is still enjoying, the 
income. At the time of her father's death she was mentally compé- 
tent and of full âge, and her interests hâve been cared for by dis- 
tinguished counsel. Her contention now is that, although this bill 
was not filed until more than 20 years after her father's death, she 
continues to hâve the right to elect whether she will take the fund of 
$15,000 or will insist on her right to an account for her share in the 
Jones estate. The answer seems plain ; with knowledge of the facts 
or with the means of knowledge, she distinctly made her élection many 
years ago and accepted her father's will, and she must abide by the 
choice she then made. 

On her appeal the decree is affirmed. 

Appeal of John Alexander. 

[13, 14] The appellant has not accepted his father's will, or received 
any benefit thereunder, but he concèdes that his father paid him ail 
that was due on the $10,000 mortgage, and confines his présent claim 
to his share of the Under wood mortgage. Concerning this we need 
only say that we find no compétent évidence in the record to answer 
the claim. We are not satisfied with the reasons given by the Dis- 
trict Court for rejecting it. The testator could not be compelled to set- 
tle with his children in his lifetime, but, when he died without hav- 
ing settled voluntarily, prima facie they were ail entitled to an account, 
and to be paid whatever should appear to be due. So far as Mary 
and Archibald are concemed, this presumption was strengthened by 
the testator's déclarations (thèse being compétent, because against his 
interest) that they had not been paid ; but the fact that no such déc- 
laration was made with regard to John would not seriously afïect the 
presumption that he also had not been paid. We find nothing in the 
record against his daim except the testator's déclaration, made in the 
will of 1891 and repeated in the will of 1893, that "my devoted son John 
has years ago received from me his share of (the bequest from) his 
grandfather Jones's estate." Now, if this were compétent évidence, we 
should accept it as décisive, at least in the absence of opposing évi- 
dence, but ^ve feel bound to reject it under the well-knôwn rule of 
évidence as an ex parte déclaration in favor of the testator's interest. 
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and, there being nothing else to show that John has been paid his share 
of the Underwood mortgage, we must sustain the claim to an account 
therefor. Upon his appeal, therefore, the decree is reversed and the 
bill is reinstated, with directions to the District Court to take an ac- 
count of his share in the $3,000 mortgage referred to. 

We may add that we neither express nor intimate an opinion con- 
ceming the effect that a recovery by John and Archibald in this pro- 
ceeding may hâve upon their claim (if any should hereafter be made) 
to share in a future distribution under their f ather's wiU. 

On Pétition of Lucien H. Alexander for Reargument. 
Lucien H. Alexander, in pro. per. 

PER CURIAM. [15] If we should apply the strict rules of légal 
procédure to this pétition for a reargument, the décision would not be 
difiicult. But the situation is peculiar ; the petitioner would be aflfected 
by the decree appealed from, although he is not named therein, and,, 
if he had asked to be heard when the appeals were originally argued in 
this court, we would undoubtedly hâve allowed him to take part. We 
assume that he had no actual notice (he had no record notice of the 
appeals), and therefore, in order to avoid a possible injustice and to 
aflford him the opportunity to hâve a hearing, we hâve decided to grant 
his motion. 

We direct that on or before February 5, 1918, he serve upon oppos- 
ing counsel his printed brief , and such other printed matter as he may 
désire to présent to this court ; any reply thereto to be served on him 
on or before February 16^ 1918; and the reargument to take place on 
February 2L 1918. 

On Rehearing. 

PER CURIAM. The rehearing granted in three of thèse appeals 
has now been had, and we bave carefuUy considered again the argu- 
ments that were presented last November, as well as thè arguments 
that hâve recently been presented for the first tinae ; but we hâve not 
been brought to see that the opinion previously filed should be modified 
in any respect. 

It is perhaps superfluous to say that much of the prolonged litigation 
that has vexed John Alexander's estate is directly due to his own well- 
meant and kindly, but nevertheless masterful, attitude toward his 
children's rights under their grandfather's will. But the statement is 
true, and, although it will probably hâve little, if any, eiïect, it may 
stand as one more contribution to the mass of testimony that favors 
established légal rules and methods rather than individual caprice and 
irregularity. And so, too, in référence to rules of évidence. Having 
learned what kind of a man the testator was, we do not find it easy to 
shut our minds to the déclaration in his will that he had already set- 
tled f uUy with John ; but, if the gênerai rule is to prevail, this déclara- 
tion is not compétent, arid there is then no évidence concerning a 
settlement, except John's own admission, and this only afifects the $10,- 
000 mortgage. We f eel bound to stand by the rule, and to disregard 
our own belief concerning the value of the testator's statement. 

No change will be made in the opinion filed November 24, 1917. 
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PORTO RICO RT., LIGHT & POWER CO. v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit Mardi 26, 1917.) 
No. 1292. 

1. Landioed and Tenant <®=103(1) — Conditions— Bbeach ci-. 

The breach of a condition or covenant, witli a right of re-entry, does 
not ipso facto work a forfeiture of tlie lease, but merely subjects tbe 
grantee or lessee to a liability to hâve a forfeiture declared at the les- 
sor's option. 

2. Public Lands <S=>209 — Lease of Porto Eico Lands— Fobfeitube — Déc- 

laration. 

Thougti the United States, on cession of Porto Rico, acquired the 
reversion of lands held under a royal lease by Spain, and was au- 
thorlzed under Rev. St. and Codes Porto Rico, § 4578, to déclare for- 
feiture of the lease, which made no provision for re-entry on account of 
the lessee's failure to pay rent, sueh forfeiture to be effective, must be 
declared by Congress by some législative action. 

3. Stipulations ®=>14(1)— Consteuction. 

Where a royal lease of Porto Rico lands, the reversion of which the 
United States acquired on cession by Spain, contemplated a reasonable 
Increase in the rental, and the Increase made by the United States was 
unreasonable, a stipulation that défendants refused to pay the rent 
demanded or recognize the right of the United States to demand such 
increase, should not be construed as a déniai of the right to increase the 
rent and a refusai on the part of défendants to pay any increased rental 
whatsoever. 

In Error to the District Court of the United States for the District 
of Porto Rico; Hamilton, Judge. 

Ejectment by the United States against the Porto Rico Railway, 
lyight & Power Company. There was a jiidgment for plaintiff, and 
défendant brings error. Reversed and remanded, with directions. 

CarroU G. Walter, of New York City (J. Henri Brown, of San Juan, 
Porto Rico, and Edward J. Patterson, of New York City, on the 
brief), for plaintiff in error. 

Thomas J. Boynton, U. S. Atty., and James A. Hatton, Asst. U. 
S. Atty., both of Boston, Mass. (George W. Anderson, U. S. Atty., 
of Boston, Mass., on the brief), for the United States. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

BINGHAM, Circuit Judge. This is an action of ejectment brought 
July 1, 1914, in the name of the United States, by the District Attorney 
for the District of Porto Rico, acting under the direction of the Solic- 
itor of the Treasury, against the Porto Rico Railway, Light & Power 
Company, a Porto Rico corporation, to recover possession of a tract 
of land of 1248.24 square meters known as "La Carbonera," situated 
in the municipality of San Juan, Porto Rico, and leased by the Spanish 
government to Pablo Ubarri, pursuant to a royal order of January 21, 
1881, who duly assigned and transferred his rights therein to the de- 
fendant. 
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A trial by jury having been waived, the case was heard before the 
District Judge, who made certain findings of fact and rulings of law, 
and entered a judgment in favor of the plaintifif. From this judgment 
the défendant sued out a writ of error, and in its assignment of er- 
rors complains, among other things, that the court erred in holding 
(1) that an action of ejectment could be maintained ; (2) that the 
plaintiff was not estopped to increase the rental after the lapse of fif- 
teen years from the happening of the contingency provided for in the 
lease on which an increase of rental might be had ; (3) that it was 
the defendant's duty to détermine the correct amount of the increased 
rent and tender the same under penalty of a forfeiture of the lease; 
(4) that the action could be maintained without a prior forfeiture of 
the grant or lease by législative or judicial proceedings ; (5) in the 
admission of certain testimony; and (6) in rendering judgment for 
the plaintiff upon the agreed facts and the facts found. 

From the facts agreed and found, it appears that the United States 
is the owner in fee simple of the land in question, having acquired 
title by cession from Spain under the Treaty of Paris ; that the mili- 
tary easements affecting the enjoyment and occupation of the land 
ceased in 1897; that the government officiais of the United States in 
1912 decided to increase the annual rental to $4,980, and, prior to June 
30, 1912, duly notified the défendant that the rent would be increased 
to such sum from and after July 1, 1912; that the défendant refused 
to pay the rent as increased, or to recognize the right of the United 
States to demand such increase; that the yearly rental previously 
established by the Spanish government was 156.78 pesos, which sum 
Ubarri and the défendant paid yearly to the proper governmental au- 
thorities down to June 30, 1912, and thereafter annually tendered that 
sum. 

[1,2] In the view we take of the case, if it be assumed that eject- 
ment is the proper remedy, that the plaintiff had the right to increase 
the rent, that the sum to which it was increased was reasonable, and 
that, under the civil law, a right to forfeit a lease for breach of a cove- 
nant to pay rent may exist, although no proviso or condition giving 
a right of re-entry is reserved in the lease or otherwise provided for, 
this suit cannot be maintained unless Congress, in whom alone the 
power résides, bas exercised the right of élection vested in the gov- 
ernment to déclare a forfeiture. 

The lease did not contain a proviso permitting re-entry upon the 
failure of the lessee to pay the rent which it impliedly covenanted 
to pay (Beal v. Bass, 86 Me. 325, 29 Atl. 1088 ; Hodgkins v. Price, 
137 Mass. 13, 17; People v. Gilbert, 64 111. App. 203; Spear v. Ful- 
1er, 8 N. H. 174, 28 Am. Dec. 391 ; 1 Washburn on Real Property, §§ 
655, 656, 657; 24 Cyc. pp. 1348, 1349), or provide that payment of 
the rent should be a condition ta the continuance of the lessee's rights 
under the lease, as required by the common law to entitle a lessor to 
enforce a forfeiture (Jackson v. Allen, 3 Cow. (N. Y.) 220, 227; 
Atlantic & Pacific Railroad v. Mingus, 165 U. S. 413, 428, 17 Sup. 
Ct. 348, 41 L. Ed. 770). But the Revised Statutes and Codes of 
Porto Rico provide: 
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"(4578) Sec 1472. The lessor may judlcially dlspossess the lessee for any of 
the following causes: • • • 
"2. Default In payment of the priée agreed upon." 

And, if this means that, under the civil law a breach of covenant 
to pay rent may be availed of to enforce a forfaiture without reserving 
a right of re-entry or making the payment of the rent a condition to 
the continuance of the lease, it would seem that ,the government, not- 
withstanding the absence of the foregoing provisions in the lease, 
might avail itself of a right to enforce a forfeiture provided it took 
the proper steps to do so. 

The breach of a condition or of a covenant with a right of re-entry 
does not ipso facto work a forfeiture of a lease; it merely subjects 
the grantee or lessee to a liability to hâve a forfeiture declared. It is 
at the élection of the lessor to say whether he will avail himself of 
the breach and déclare a forfeiture or not, and, where tlie lessor is an 
individual, he is the party to make the élection, and, where the lessor 
is the United States, it devolves upon Congress to exercise the power. 
In the latter case, the power to déclare a forfeiture residing solely in 
Congress, its élection so to do must be manifested in a législative act. 
While there may be some doubt from the expressions used in the 
decided cases as to what action on the part of Congress may be su£S- 
cient to manif est an intention to déclare a forfeiture, there can be 
no doubt that some législative action is necessary for this purpose. 
United States v. De Repentigny, 5 Wall. 211, 268, 18 L. Ed. 627; 
Schulenberg v. Harriman, 21 Wall. 44, 63, 22 L. Ed. 551 ; St. Louis, 
Iron Mountain, etc., Ry. Co. v. McGee, 115 U. S. 469, 6 Sup. Ct. 123, 
29 E. Ed. 446; New York Indians v. United States, 170 U. S. 1, 
24, 18 Sup. Ct. 531, 42 L. Ed. 927; Spokane, etc., Ry. v. Washington 
& Great Northern Ry. Co., 219 U. S. 166, 173, 31 Sup. Ct. 182, 55 
E. Ed. 159. See, also, United States v. Washington Improvémént Co. 
{C. C.) 189 Fed. 674. In this case it does not appear that any legis' 
lative action looking to the déclaration of a forfeiture has been taken 
by Congress, and, such being the situation, the présent action cannot be 
maintained. 

[3] It should perhaps also bé stated that we are of the opinion that 
there is another insuperable objection to the maintenance of the action. 
The right reserved in the lease to increase the rent upon the cessation 
of the military easements contemplated a reasonable increase in the 
Tentai due to the increased value of the occupation and enjoyment of 
the land on the cessation of those easements. The District Court found 
that the reasonable value of the land after the removal of the military 
easements did not exceed $30 or $40 per square meter, and that a rea- 
sonable rental would be 5 per cent, of the valuation thus determined. 
The reasonable rental ba.sed on thèse figures for the 1,248.24 square 
meters of land hère in controversy would be $2,496.48, or practically 
one half the rental demaiided. The court below construed the stipu- 
lation of the parties in the case that the défendant "refused to pay 
said rent or to recognize the right of the United States to demand such 
increase," as a déniai of the right of the government to increase the 
rent and a refusai on the part of the défendant :to pay any increased 
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rental whatsoever, and that such being the case it was in default 
whether the increase was reasonable or otherwise. We, however, 
think that the stipulation does not warrant such a construction ; that 
it means rather that the défendant did not question the nght of the 
government to increase the rental, but that the amount to which it had 
increased it was unreasonable and in excess of its right ; and, this be- 
ing 50, the refusai to pay the sum demanded would not put the défend- 
ant in default and entitle the plaintifï to assert a forfeiture. 

The judgment of the District Court is reversed, and the case is re- 
manded to that court for further proceedings not inconsistent with 
this opinion. 



PANAMA ELECTRIC RY. CO. v. MOÏERS. 

(Circuit Court of Appeals, Fifth Circuit. March 18, 1918.) 

No. 3124. 

1. Venue <g=38 — Tkansitort Actions. 

An action for damages for injuries to an automobile from collision with 
an electric car is transltory, and, thougli it arose in Panama, tlie district 
court of tlie Canal Zone has jurlsdiction, regardless of the citizenshlp of 
tbe parties, where service might be had on the défendant within the Zone. 

2. Statutes ©=5281 — Pleadino — Fobeiqn Lawb — What Law Governs. 

The lex fort is décisive as to the neeessity and manner of pleadlng for- 
eign laws on which a transltory action is based. 

3. Evidence ®=»37~Fobeign Laws — Proof. 

Foreign laws are facts, and must, like other facts, be proven. 

4. Evidence <S=»81 — Pbbsumpxions — Poeeign Laws. 

While a court of a common-law country may présume that the laws ot 
a foreign country which are of common-law origln are the same as those 
of the forum, there is no such presumption with respect to the laws of a 
country having their origin In the civil, instead of the common, law, 

5. Evidence ^=>37— Famiuabitt or Court with Foreign Law. 

In action in thé district court for the Canal Zone for damages from 
collision occurring in Panama, plaintiff's failure to Introduce eridence of 
the law of Panama could not be excused because of famillarity of the 
trial judge with Panama law, for famillarity of the trial Judge with the 
facts of the case being trled before him does not render unnecessary the 
introduction of évidence. 

6. Statutes <S=5290 — Evidence — Admissibility. 

In such action, the exclusion of évidence as to the laws of Panama and 
facts which were pleaded by défendant as being a défense imder those 
laws is improper. 

In Errpr to the District Court of the Canal Zone; Wm. H. Jack- 
son, Judge. 

Action by H. G. Moyers against the Panama Electric Railway Com- 
pany. There was a judgment for plaintiff, and défendant brings er- 
ror. Reversed and remanded. 

Théodore C. Hinckley and Stevens Ganson, both of Panama, Re- 
public of Panama, for plaintifï in error. 

Wm. C. Macintyre and E. M. Robinson, both of Cristobal, Canal 
Zone, for défendant in error. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 
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BATTS, Circuit Judge. Plaintiff (H. G. Moyers, défendant in 
error) instituted suit against défendant (the Panama Electric Company, 
plaintiff in error) in the United States District Court of the Canal 
Zone, for damages in the amount of $1,500 for injuries to an auto- 
mobile, occasioned by a collision in Panama with a car of défendant. 
It is alleged that plaintiff was a résident of the city of Panama, repub- 
lic of Panama, and that the défendant company is a common carrier 
of passengers between Balboa, Canal Zone, and the city of Panama, 
and that it was doing business in the Canal Zone, and had property 
within the jurisdiction of the court. There is no allégation as to the 
citizenship of the plaintiff or défendant. The défendant entered a plea 
to the jurisdiction, alleging that the court had no jurisdiction over the 
défendant in personam, nor of the subject-matter of the action. 

[1] There are many excellent reasons why the courts of the Canal 
Zone should not take jurisdiction of cases arising in Panama, especial- 
ly where it is not shown that either party is a citizen of the United 
States. The courts of Panama are easily accessible, and, it must be 
assumed, better qualified to détermine and apply the lavvs of that 
country than are the courts of the United States. While this is true, 
the authorities seem to establish that the courts of the Canal Zone are 
not without jurisdiction of cases of the kind hère involved. The ac- 
tion is one known as transitory, and the rule appears to be that courts 
anywhere will entertain jurisdiction if service may be had upon the 
défendant. It is true that, in most o£ the cases in which such juris- 
diction has been exercised, one or both of the parties hâve been citi- 
zens of the country in which the suit is brought ; but the law as stated 
in the cases would not seem to regard the matter of citizenship as 
controlling. Dennick v. Railroad Co., 103 U. S. 11, 26 L. Ed. 439; 
Railroad Co. v. Crosby, 222 U. S. 473, 32 Sup. Ct. 132, 56 L. Ed. 274, 
38 L. R. A. (N. S.) 40; Evey v. Mexican Central Ry. Co., 81 Fed. 
294, 26 C. C. A. 407, 38 L. R. A. 387 ; Slater v. Mexican Nat. Ry. 
Ce, 194 U. S. 120, 24 Sup. Ct. 581, 48 L. Ed. 900; s. c, 115 Fed. 
593, 53 C. C. A. 239; Stewart v. B. & O. R. R. Co., 168 U. S. 448, 
18 Sup. Ct. 105, 42 E. Ed. 537. 

[2] The complaint of plaintiff does not set up the law of Panama 
applicable to the alleged facts, nor was any évidence introduced by 
him with référence to the law of that country. At the conclusion of 
the introduction of évidence by the plaintiff, the défendant made a 
motion to dismiss on the ground : 

That "(he plaintiff had failed to prove a prima facie case; plaintiff had 
failed to establish by évidence the law of the republic of Tanama, which was 
the lex loci delictl ; that It was not proved that the évidence as introduced 
by the plaintiff under the laws entitled him to recover against the défendant." 

In Liverpool Steam Co. v. Phœnix Ins. Co., 129 U. S. 445, 9 Sup. 

Ct. 469, 32 L. Ed. 788, it is held : 

"The raie that the courts of one country cannot take cognlzance of the law 
of another without plea and proof has been constantly malntalned, at law 
and in equlty, in England and America." 

Authorities are cited. 

The rule as thus laid down is subject, in so far as pleading is con- 
cerned, to the gênerai rules of pleading of the forum. When the lex 
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fori does not require olher facts under like circumstances to be pleaded, 
the toreign law need not be pleaded as a fact. 

|3, 4] As to proof of foreign laws, the gênerai rule as stated is 
maintained. Like other facts, foreign laws mnst be proved. Certain 
presumptions, however, are sometimes indulged, and sonie limitations 
and modifications hâve been recognized. Where, for instance, the 
foreign country whose law is being applied is of common-law origin, 
the common-law country exercising jurisdiction may assume the for- 
eign law to be the same as its own, in the absence of something indicat- 
ing the contrary. Further limitations are suggested and the gênerai 
law stated in Cuba R. R. Co. v. Crosbv, 222 U. S. 477, 32 Sup. Ct. 
132, 56 L. Ed. 274, 38 L. R. A, (N. S.) 40. In this case damages were 
sought for the loss of a hand through defect in machinery, the acci- 
dent occurring in Cuba. No évidence was given as to the Cuban law, 
the trial judge holding that, if the law was différent from the lex fori, 
it was for the défendant to allège and prove it. The Suprême Court 
says : 

"It iii;iy b(î that, in deallug witli rudimentary contracts or torts inade or 
commit t cd abrouci, * * * courts would assume a liability to exist if notliing 
to tlie coutrar.v appeared. * * * Such matters are likel.v to impose an obli- 
gation in ail civilized countrios. * * * Witli very rare exceptions, tiie 11a- 
bililies of parties to each other are flxed by the law of the territorial jurisdic- 
tion withln which the wront; is done and the parties are at the time of doing It. 
* * * ïhe ouly .iustification for allowins a party to recover when the cause 
of action arose in another civilized .iurisdlction is a well-founded belief that it 
wns a cause of actlf)n in that place. ïhe rlsht to recover stands upon 
that as its neeessary foundation. It is a part of the plaintifC's case, and if 
thcre is reason for donbt he must allège and prove it. * * * In the case 
at bar the court was dealing witli the hnv of Cuba, a country inherlting the 
law of Spain and, we may présume, continuing it with such modifications as 
lator .^-ears may liave brought. There is no gênerai presumption that the law 
is the same as the common law. We properly may say that we ail know the 
fact to lie othervvise. * * * Whatever i)resumption there is Is purely one 
of fact, that may be corrected by ])roof. Therefore the presumption should 
be limited to cases in which it reasonably may be bclievcd to express the fact." 

The action in the instant case of the trial judge in his rulings with 
référence to the proof of the laws of Panama is defended upon the 
ground that the Canal Zone had been a part of the republic of Pan- 
ama, and that — 

"the laws of l'anama, because they are the laws of that country, are the laws 
of the Canal Zone, and the courts of the Canal Zone hâve been coustruing those 
laws in the Canal Zone, and following the principles of Columbian and Pana- 
mauian jurisprudence since 1004." 

It is true that the laws applicable to the territory now constituting 
the Canal Zone, and to the territory constituting the republic of Pan- 
ama, were the same. It is not, however, true that the laws are now 
the same. Since 1904 changes hâve been made, both in the laws of 
Panama and the laws of the Canal Zone. If, as stated by counsel, 
courts of the Canal Zone hâve been construing the laws of Panama 
since 1904, it is to be assumed that they hâve construed them only 
when the laws hâve been properly before them as évidence. 

[5] It is sought to excuse introduction of évidence of the law ot 
Panama on the ground of familiarity of the trial judge with the juris- 



22 249 FEDERAL REPOKTER 

prudence of that country. Pamiliarity of the trial judge with the 
facts of the case being tried before him does not render unnecessary 
the introduction of évidence. It is quite possible that the trial judge 
could hâve qualified as an expert in the laws of Panama; his testi- 
mony with référence thereto v^^ould, in that event, hâve been ad- 
missible, but he was not called upon to testify. 

It appears from the answer of the défendant that part of the ap- 
plicable law was contained in certain provisions of the Code of Pan- 
ama and some articles of the Police Code of that country. Indeed, 
the trial judge stated in his charge that the plaintiff's cause of action 
was based upon a provision of the Panama Code which he cited. It 
is apparent from the statement of the trial judge, and the pleadings 
of the défendant and évidence offered by it, that the cause of action 
and the défense to it were to be governed by written provisions of the 
laws of Panama, and the construction given to thèse laws in that 
country. 

[6] The défendant ofïered as a witness a practicing lawyer in the 
republic of Panama, who had for seven years been a justice of the 
Suprême Court of that republic. He was asked a question with réf- 
érence to a decree, which apparently had the force of law, regulating 
the running of electric cars and vehicles crossing the tramway. The 
question was objected to, the ground of objection not being stated. 
The objection was sustained. The trial judge, in his charge to the 
jury, States that the plamtiff was not precluded from a recovery on 
account of the ordmance referred to, and says: 

"And for this reason I prohibited Judge De la Guardia from giving hi& 
opinion as to -whetlier or not tliat would preclude tlie plaintifE in a civil ac- 
tion in the republie of Panama from recovering, because that must dépend upon 
the circumstances." 

The question was doubtless objectionable in form. After this ob- 
jection had been sustained, counsel for the défendant made the fol- 
lowing tender: 

"May It please the court: This is a case Involving the construction and in- 
terprétation of the law of the republic of Panama. The proper construction 
of that law is a charge, upon this court. This is a transitory action ; lex 
loei delicti governs ; the collision occurred in the republlc of Panama ; both 
parties, plaintlff and défendant, are résidents of Panama and do business 
theré; we now propose to show as a faet that by the law of Panama, and 
the construction of that law by the courts of last resort of that republic, one 
who violâtes the provisions of Executive Decree 163 of December, 1904, is 
precluded from recovery against a défendant in an action of this nature for 
damages. We now tender évidence to show that this plalntifC, under the law 
of Panama, and the construction of that law by the courts of Panama, under 
the facts as testlfled to in this case, would be precluded from recovery; and 
we further tender évidence of Judge Guardia to show that there Is no rlght 
of action against a corporation for damages for négligence under the laws 
of Panama, and the construction thereof by the courts of Panama, when the 
employés who caused the damage were carefully Instructed in their duties, 
and the corporation exercised due care and diligence in their employraent." 

The court refused to hear the évidence, stating : 

"To permit the introduction of such évidence would be to delegate to this 
witness the rlght to pass upon the issues involved In this case. The plaintiff's 
objection is therefore sustained." 
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In addition to pleading the decree referred to, défendant set up as 
matters of défense : 

"Tliat tlie défendant, at ail times, lias exercised due care and diligence In 
tlie sélection of its employés, and that ail emploj'es of sald défendant company 
are compétent and faithful servants of tlie défendant company, and that 
they had at ail times used due care and diligence in tlie performance of the 
duties intrusted to them." 

The tender of évidence by the défendant was responsive to its 
pleading, and it was entitled to at least some of the évidence tendered. 
Slater v. Mexican National Ry. Co., 194 U. S. 120, 24 Sup. Ct. 581, 
48 h. Ed. 900. 

The conclusion reached with référence to the rejection of this évi- 
dence renders it unnecessary to consider the other assignments of error. 
The judgment is reversed, and the cause remanded. 

Reversed and remanded. 



SCATTERGOOD et al. v. AMERICAN PIPE & CONSTRUCTION CO. 

Appeal of HITCHCOCK. 

(Circuit Court of Appeals, Thlrd Circuit. March 29, 1918. Eehearing 
Denied April 22, 1918.) 

No. 2336. 

1. Courts i@=2Te — United States Coubts — Distbict fob Bbinging Suit — 

Waiveb op Objections by Appeabance. 

Where a pétition for the appointment of a recelver of a foreign cor- 
poration was filed in the fédéral District Court for the state wherein It 
was doing its principal business, the corporation's voluntary appearance 
and filing of an answer cured any objections on the ground of want of 
jurlsdiction of its person. 

2. Corporations >S=557(i/i) — Receiveb — Appointment — Dismissal op Bill. 

A bill seeklng the appointment of a corporate receiver should be dis- 
missed by the court on its own motion, when it appears that thé court Is 
without jurlsdiction, regardless of how knowledge of that fact may be 
acquired. 

3. Courts ©=5262(3) — United States Courts — Receiver — Appointment — 

jurisdiction. 

A New Jersey corporation, whicli controUed many subsldlary public 
service corporations, eontinuously carried on its principal business in 
Pennsylvahla. Its most important subsidlaries were chartered by that 
State, and their plants located therein. The New Jersey company became 
embarrassed and on pétition by stockholders a receiver was appointed 
by the district fédéral court for Pennsylvania, the appointment belng 
consented to by a majority of the stockholders and creditors. Nearly ail 
of the creditors were résidents of Pennsylvania. Held, In view of the pow- 
er exercised by the Pennsylvania state courts, the district court had jurls- 
diction to appoint a temporary receiver for the purpose of protecting the 
corporation, its subsidlaries and the public. 

4. Courts ®=>2G3 — United States Courts — Receiver — Osdee op Appoint- 

MENT^JURISDICTION. 

Where the fédéral District Court had jurlsdiction of the subject-matter, 
warranting the appointment of a receiver of an embarrassed corporation, 
it had authority to décide ail ctuestlons arising therein and its ruUngs 
could be questioned only by those properly parties. 

^ssFot otlier cases see same toplo & KBY-NUMBBR in ail Key-Numbered DIgests & Indexes 
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5. Corporations <@=>556 — Eeceiver — Intervention — Appointsient. 

Where the court appointing a recelver of a flnancially embarrassed eor^ 
poration had jurisdiction of the subject-matter and the corporation, a 
stockholder cannot, merely by virtue oic hls interest as such, intervene and 
attack the appointment. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Bill by Alfred G. Scattergood and others against the American 
Pipe & Construction Company, in which a receiver was appointed. 
Thereaf ter Charles A. Hitchcock fîled a pétition in intervention, 
which was denied, and he appeals. Affirmed. 

Horace L. Cheyney and Runyon & Autenrieth, ail of New York 
City, for appellant. 

Francis B. Bracken and Walter George Smith, both of Philadel- 
phia, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. The foilowing facts— we state 
them in outline merely — were before the District Judge in December, 
1917, when he refused the intervener's pétition to dismiss the bill, or to 
vacate the receiver's appointment: 

In September, 1917, the American Pipe & Construction Company, 
a New Jersey corporation, with an issued capital of $5,000,000, con- 
trolled and managed 17 subsidiary companies, and was affiliated with 
6 others, ail of the 23 being public utility corporations, mainly for 
the purpose of supplying water to municipalities in several states. It 
owned ail the stock of the subsidiaries, and a substantial amount in 
each of those affiliated, as well as about $4,000,000 of bonds issued by 
one or another of thèse two classes. The management of the sub- 
sidiaries had obliged it to assume liabilities, and to make advances, 
both in large sums. Part of the company's business is to do construc- 
tion work by contract, and when the bill was filed several contracts 
were in hand unfinished. Its direct liabiHties also were large, and de- 
faults on thèse and on its contingent liabilities — such as guaranteed 
bonds — were sure to occur before long. Under conditions then ex- 
isting in the money market, it could net borrow money or sell its own 
securities, but if the contracts could be finished considérable profit 
was likely, and this would help the company to meet its obligations and 
would benefit its securfty holders and other creditors. The bill set 
out thèse facts and averred that as ail the allied companies were pub- 
lic utility corporations, they should be maintained as going concerns 
so that the public should not lose their services, and, moreover, that 
to allow creditors to resort to légal process would immediately break 
up the company's business and sacrifice its assets. Insolvency was not 
charged, but the plaintiffs, who were two of the stockholders, asked 
the court to interpose, so that creditors and stockholders might be 
saved from severe or total loss, and the public might be saved from the 
loss of service that the company through its subsidiaries was then 

igs^For other cases see same topio & KEY-NUMBBR in ail Key-Numbered DigeBts & Indexe» 
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furnishing. The directors took action, and this resulted in a voluntary 
appearance, with an answer admitting the averments of the bill and 
praying for such a decree as might be just and équitable. 

On September 22, 1917, the District Court appointed the company's 
président as temporary receiver, and a month later (with the approval 
of a considérable majority of the stockholders, and of a large number 
of creditors, nearly ail the latter being résidents of Pennsylvania) made 
the appointment permanent, authorizing the receiver to take possession 
of the company's property, to continue the business substantially as 
before, and to complète the existing contracts of construction with 
power to borrow money for this purpose. The decree enjoined the 
Company and its officers from interfering with the receiver in carrying 
out its provisions. On October 31 Charles A. Hitchcock, the appel- 
lant, iiled a pétition averring that he was a stockholder, and had filed 
a bill in the United States court for the district of New Jersey, where- 
in he was asking for a receiver under the laws of that state on the 
ground of the company's insolvency ; and he asserted f urther that as 
the company's charter was granted by New Jersey the District Court 
in Pennsylvania had no power to appoint a gênerai receiver. He 
therefore sought to intcrvene as a défendant, in order to niove for 
the vacation of the appointment and the dismissal of the bill. To this 
pétition the plaintiiïs and the company made answer, denying the 
court's lack of power to apnoint, and averring facts to justify a suit 
in the Pennsylvania district, namely, the continuons maintenance in 
Philadelphia of the company's principal business, the chartering by 
Pennsylvania of its most important subsidiaries and the location of 
their plants in that state, the résidence in Pennsylvania of nearly ail 
the company's creditors, and the request or approval of a majority of 
its stockholders and creditors that the court below should make the 
order complained of. The District Court sustained the jurisdiction 
and refused Hitchcock's pétition. 

[1-3] That the court below had jurisdiction of the company's per- 
,son is apparent; whatever objection on that ground may hâve existed 
was waived by the voluntary appearance and the answer. Central 
Trust Co. V. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286, 38 L. Ed. 
98. Indeed, the appellant concèdes the correctness of this position, 
and bases his attack mainly on a déniai of the court's power over the 
subject-matter of the bill, namely, the annointment of a receiver for 
a foreign corporation. We shall assume that the appellant has suffi- 
cient standing to urge this objection; and in any event, if in truth 
there is no jurisdiction of the subject-matter, either the District Court 
or this court would be bound to take note of that fact (however the 
knqwledge might be acquired), and to dismiss the bill of its own 
motion. Upon this question we think the silence of the Suprême 
Court in Trust Co. v. McGeorge may fairly be allowed a good deal of 
weia;ht. The facts there resemble closely the facts now before us. 
A New Jersey corporation was sued by a New York plaintiiï in the 
United States court for the Western district of Virginia. The cor- 
poration carried on business in Virginia, owned property there, and 
was the main and substantial défendant, altho two other companies 
were involved in the litigation. It had voluntarily appeared and con- 
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sented to the appointment of a receiver, and the effect of the appear- 
ance and answer was the question decided ; but the jurisdiction of the 
court over the subject-matter — the appointment of a receiver for 
a foreign corporation under the circumstances described— was so 
plainly presented on the surface of the cause that we can scarcely be- 
lieve it could hâve been overlooked. Apparently, although the right 
of the lower court to appoint, w^here the corporation was properly 
before it and where the principal business and much of the property 
were aiso within the district, was not discussed by the Suprême Court, 
no one questioned the right either in the court below, or on the appeal. 
See, also, Lewis v. American Naval Stores Co. (C. C.) 119 Fed. 391. 
But, without relying on the inference f rom thèse cases, let us consid- 
er the question on its merits. Under facts like the foregoing, does 
a District Court in Pennsylvania hâve power to appoint a receiver 
for a foreign corporation ? In our opinion the answer should be yes ;. 
the reason being that the law of the state as interpreted by its highest 
tribunal has given that power to the local courts, and therefore accord- 
ing to the established rule a similar power may be exercised by the 
fédéral courts within the state. Clark v. Smith, 13 Pet. 195, 10 L. 
Ed. 123 ; and citations in 3 Rose's Notes (Rev. Ed.) 399. Among the 
Pennsylvania cases may be mentioned Bank v. Construction Co., 
242 Pa. 269, 89 Atl. 76, where the state courts exercised jurisdiction. 
over a New Jersey corporation "with a principal office in Philadelphia,. 
engaged largely in building railroads and in public contracts," set- 
tled its affairs, and wound up its business ; and Blum Bros. v. Girard 
Bank, 248 Pa. 148, 93 Atl. 940, Ann. Cas. 1916D, 609, where the com- 
mon pleas court appointed receivers for a New Jersey corporation 
doing a mercantile business in Philadelphia, although the bill averred 
that the corporation was solvent, being in possession of assets far in 
excess of its liabilities, but was temporarily embarrassed by reason of 
a stringent money market and other circumstances. In the latter 
case the Suprême Court maintains the right to appoint receivers in 
the case of embarrassed corporations (making no distinction between 
domestic and foreign), and says : 

"The right to appoint receivers has belonged to courts of ehancery from a 
very early time (Power v. Grogaii, 232 Pa. 387-394 [81 Atl. 416]). Wlth us It 
bas been uniforinly exercised iu cases of embarrassed corporations, and this 
course has had statutory authority, at least, since the Act of June 16, 1836, 
P. L. 789 (section 13, paragraph V), which confers on the courts of common 
pleas the supervision and control over corijorations. • * • Many of our 
décisions reeognize the right of a court of equity, in a proper case, to appoint 
receivers for a financially embarrassed trading corporation, and, if it proves 
insolvent, to dlstribute the assets for the benetit of creditors and to others 
ultimately entitled thereto." 

[4, 5] We think thèse références are enough to show that a Penn- 
sylvania court (and therefore a fédéral court sitting within the state) 
mav entertain a bill to appoint receivers for a corporation financially 
embarrassed; and, if this be true, the District Court had jurisdiction 
of the subject-matter of the présent bill as well as of the defendant's 
person. Having thus complète jurisdiction over the cause, it had au- 
thority to décide aîl questions arising therein, and its rulings can be 
questioned only by those properly parties to the dispute. Among 
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sucTi parties we do not think the appellant is to be reckoned. The 
sole ground for his effort to interfère is that he is a stockholder ; but, 
■as the Company has voluntarily subinitted its person and the subject- 
matter of the suit to a tribunal having jurisdiction in both respects, 
we do not see by what right a single stockholder relying merely on that 
character can attack such valid and voluntary action, and can suc- 
cessfully undertake to conduct the proceeding as if he and not the 
Company were the real défendant. For example, much of his argu- 
ment objects to the bill as if it had been before the court on demurrer. 

We do not think our conclusion is in real conflict with Maguire v. 
Mortgage Co., 203 Fed. 858, 122 C. C. A. 83, where the Court of 
Appeals for the Second Circuit recognizes that if state statutes "pro- 
vide for the liquidation of the affairs of corporations through receivers 
* * * the courts within the appropriate jurisdictions may en force 
them." But no such statute was there presented, and this we think 
sufficiently distinguishes the case now before us. 

The order of the District Court is affirmed. 



CAMP BIRD, Mmited, v. HOWBEKT, Colleotor of Internai Revenue. 

(Circuit Court of Appeals, Eighth Circuit February 1, 1918.) 

No. 4939. 

1. Inteenal Revenue <S=s>38— Coepobation Taxes— Additional Assessment 

— Recovert, 

In vlew of the fact that it was enacted as part of the législation im- 
posing a gênerai System of internai revenue to meet the flnanclal bur- 
dens of the Civil War, Rev. St. § 3225 (Comp. St. 1916, § 5948), deelaring 
that, when a second assessment is made, in case of any llst, statement, 
or return whieh in the opinion of the eollector was false or fraudu- 
lent, or contained any understatenient or undervaluatlon, no taxes col- 
lected under such assessment shall be recovered, unless the llst, state- 
ment, or return was not false or fraudulent, and dld not contain any 
understatement or undervaluatlon. In its application to taxes collected 
under Corporation Tax Act Aug. 5, 1909, c. 6, 36 Stat. 112, does not au- 
thorize the recovery of sums paid on a second assessment, where the 
return was false, but not fraudulent. 

2. Internai. Revenue <S=>2 — Excise Taxes — Authority or Congeess — TjNt- 

rORM. 

The only limitationj on the power of Oongress in the imposition of 
excise taxes, such as those Imposed on corporations, is that tliey be uni- 
form throughout the United States, and by that is meant a geographical 
uniformity. 

3. Internal Revenue ©=2 — Vaeiditt or Statute— Confiscation. 

Rev. St. § 3225 (Conip. St. 1916, § 5948), relating to internai revenue, 
and forbidding recovery of amounts paid on a second assessment, where 
the return was false or fraudulent, is not Invalid in its applicabllity to 
the Corporation Tax Act, for It does not destroy uniformity of taxa- 
tion, applying to ail portions of the country allke. 

4. Internal Revenue <©=>38 — Excise Taxes— Corporation Taxes. 

As the Corporation Tax Act imiwses an excise tax, and déclares that 
ail laws relating to tlie collection, remission, and refund of Internai 
revenue taxes so far as applicable shall apply, Rev. St. § 3225 (Comp. 

^=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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St. 1016, § 5948), which is part of the law relatlng to the réfund of In- 
ternai revenue taxes, and forbids the return of taxes eoUectert on a 
second assessment, where the return was false or fraudulent, applies. 

5. Internal Revenue <©=54 — ÂMENnMKNT— Rétroactive Effect. 

The amendment to Rev. St. § 3225 (Comp. St. 1916, § 5948), declnrin.c 
that the section shall apply to statements or returns made in good 
faith regarding tlie annual dépréciation of oil and gas wells and mines, is 
not rétroactive, and does not avithorlze reeovery of corporation taxes prc- 
vlously eollected froni a minlng company on a second assessment, where 
the first return was false. 

In Error to the District Court of the United States for the District 
of Colorado ; Jacob Tricher, Judge. 

Action by the Camp Bird, Limited, a corporation, against Frank W. 
Howbert, as Collector of Internai Revenue. There was a judgment 
for défendant, and plaintiff brings error. Affirmed. 

George L,. Nye, of Denver. Colo., and William Story, Jr., of Ouray, 
Colo. (W. V. Hodges, of Denver, Colo., on the brief), for plaintiff in 
error. 

John A. Gordon, Asst. U. S. Atty., of Denver, Colo. (Harry B. Ted- 
row, U. S. Atty., of Denver, Colo., on the brief), for défendant in 
error. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

MUNGER, District Judge. This action was brought by plaintiff in 
error, hereafter called plaintiff, against défendant in error, as collector 
of internai revenue of the United States for the district of Colorado, 
hereafter called défendant. The object of the action was to recover 
sums of money that plaintiff had paid to défendant as an internai 
revenue tax. A jury was waived, and the trial court entered judg- 
ment upon spécial findings of facts, dismissing plaintiff's action. 

Brieiiy stated, the court found that the plaintiff was the owner of 
valuable and productive mining property in Colorado, after the year 
1902, and that it made a return for each of the years 19G9, 1910, and 
1911 to the collector of internai revenue, purporting to set forth its 
income for each of those years, under the provisions of the act of Con- 
gress approved August 5, 1909 (36 Stat. 112, c. 6), relating to an excise 
tax on corporations. In thèse returns the plaintiff stated the items 
of charge and crédit and the net annual income which it considered 
subject to the tax. The Commissioner of Internai Revenue found that 
déductions claimed in each of thèse returns had been overstated, and 
that the amount subject to the tax had been understated, and made 
additional assessments against the plaintiff and notified it of his ac- 
tion. The plaintiff, under protest, paid the additional taxes levied. An 
application to the Commissioner of Internai Revenue for an abate- 
ment of the additional tax was denied by the Commissioner, and this 
action was then begun. While the court found that the plaintiff had 
understated its net income upon which it was required to pay the ex- 
cise tax, it was further found that the understatement was not made 

(g^aFof other ca.sessee saine toplc & KBY-NIIMBER in ail Key-Numbered Dlgests & Indexes 
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fraudulently, knowingly, willfully, nor for the purpose of defrauding 
the United States, but was made in good faith and with the belief that 
the figures presented stated the facts. The only question in the case 
is whether the judgment is supported bv thèse findings. 

[1] Section 3225 of the Revised Statutes (Comp. St. 1916, § 5948), 
as it existed at the time thèse taxes were levied and collected, was as 
f ollows : 

"When a second assessment is made in case of any list, statement, or ré- 
turn, wiiicli in tiie opinion of tlie oolleetor or deputy coUector was false or 
frandulent, or contained any undorstateinent or undervaluatlon, no taxes col- 
lected iinder such assessment shall be recovere<l l)y any suit, unless it is 
proved tliat the said list, statement, or retuni was not false uor fraudulent, 
and did not contaln any understatement or undervaluatlon." 

It is contended that this section was meant to be appHed only to 
those who intentionally made false statements or undervaluations, be- 
cause when this act was passed an accurate statement of the facts 
required in returns by taxpayers could be made, whereas returns under 
the corporation tax law necessarily must be estimâtes. 

By the acts of Congress approved June 30, 1864 (13 Stat. 223, c. 
173), as amended and supplemented by the acts of Congress of March 
3, 1865 (13 Stat. 469, c. 78), of July 13, 1866 (14 Stat. 98, c 184), 
and March 2, 1867 (14 Stat. 471, c. 169), a gênerai System of internai 
revenue was provided to meet the financial burdens imposed by the Civil 
War. Taxes were imposed generally upon property, occupations, in- 
dustries, and incomes. Many classes of persons subject to taxation 
were required to make sworn lists or returns of property subject to 
the tax. The values of property were to be reported and anlounts 
of net income, and the accurate statement of many of the items re- 
quired were quite as difficult as the ascertainment of the required 
items under the présent corporation tax. Section 14 gave the assessor 
power to summon a déclarant and to examine him and his books, if in 
his opinion the return was either false or fraudulent, or contained any 
understatement or undervaluation. If the return was false or fraudu- 
lent, the assessor was required to increase the tax by 100 per cent. An 
unexcused neglect or refusai to make or to verify a list was penalized 
by the addition of 50 per cent, to the tax. By section, 20 the assessor 
was empowered to fix the araount of additional tax to be paid, when 
there had been an omission, understatement, undervaluation, or false 
or fraudulent statement. Section 44 authorized the Commissioner of 
Internai Revenue to refund excessive taxes collected, and to repay to 
collectors amounts recovered in cpUrt against them for taxes collected 
by them, but provided that no taxes should be recovered, refunded, or 
paid back, where a second assessment had been made because the first 
list had been, in the opinion of the assessor, either false, fraudulent, or 
contained any understatement or undervaluation, unless it was proved 
that the return was not false or fraudulent, or did not contain any 
understatement or undervaluation. 

The substance of thèse enactments has continued in force ever since. 
See Rev. St. §§ 3173, 3176, 3182, 3220, 3225 ; U. S. Comp. Stats. Ann. 
§§ 5896, 5899, 5904, 5944, 5948. They évince a discriminating use of 
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terms as between f aise and f raudulent returns and those that contain 
only an understatement or valuation, and provide remédies and penal- 
ties apportioned to the several delinquencies. The mère undervalua- 
tion or understatement in a return is made a basis for summoning the 
delinquent to appear and be examined, and a basis also for imposing 
an additional assessment, and prevents the Commissioner of Internai 
Revenue from making a refund or remission of taxes. The further 
provision found in section 3225 of the Revised Statutes, denying re- 
covery by suit of any tax imposed under a second assessment, be- 
cause in the opinion of the collector or his deputy the former return 
was false or fraudulent, or contained an understatement or under- 
valuation, uniess it is proved that the prior list was not false nor fraud- 
ulent, nor contained any understatement or undervaluation is in har- 
mony with thèse provisions, and manifests the intention of Congress 
that no recovery may be had although the undervaluation or under- 
statement was made unintentionally. See BergdoU v. Pollock, 95 U. 
S. 337, 24 L. Ed. 512. 

[2,3] The proposition is advanced that this construction of section 
3225 renders it violative of the Constitution, as it would resuit in the 
confiscation of plaintiff's property. It is well settled that this cor- 
poration tax act imposed an excise tax, and the only limitation on the 
power of Congress in the imposition of excise taxes is that they shall 
Îdc uniform throughout the United States. United States v. Singer, 15 
Wall. 111, 121, 21 L. Ed. 49; Pacific Insurance Co. v. Soûle, 7 Wall. 
433, 446, 19 h- Ed. 95. By this a geographical uniformity is meant. 
Flint v. Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. Ed. 
389, Ann. Cas. 1912B, 1312. The provisions laying an additional tax 
proportionate to the property omitted from the list, on ail who make 
any understatement or undervaluation, opérâtes uniformly on ail of 
that class of persons wherever found, and hence was within the power 
of Congress. The refusai of a right of action to recover such taxes, 
uniess proof is made that there was no understatement or undervalu- 
ation, is likewise within the scope of the législative power. 

[4] It is claimed that section 3225, Rev. St., does not apply to the 
suit for the recovery of taxes collected under the corporation tax of 
1909. This section applies to internai revenue taxes generally and the 
■corporation tax is one embraced in that class. In addition the cor- 
poration tax law contained a clause as foUows (page 951, Supp. to U. 
S. Comp. Stats. 1911): 

"AH laws relating to the collection, rémission, and refund of Internai 
revenue taxes, so far as applicable to and not ineonsistent with the provisions 
of this section, are hereby extended and made applicable to the tax Imposed 
by this section." 

We think that section 3225, Rev. Stats., is a part of the laws relating 
to the refund of internai revenue taxes, as section 3220, Rev. St., 
provides that the Commissioner of Internai Revenue is authorized to 
refund to the collector any amount that may be recovered against him 
in any court for any internai taxes collected by him. 

[5] Plaintiiï also contends that the judgment is erroneous because, 
after final judgment was entered in this case, Congress enacted an 
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amendment to section 3225, Rev. St., which reads (page 6984, 6 U. S. 
Comp. Stats. Ann.) : 

" * * * But this section shall not apply to statements or returns made or 
to be made in good faith under the laws of the United States regardlug annual 
dépréciation of oil or gas wells and mines." 

This statute does not purport to be rétroactive in its opération, and 
hence cannot aiïect the judgment in this case. This disposes of ail 
questions that require considération. 

The judgment will be affirmed. 



CROCKER V. INGERSOLL ENGINEERING & CONSTRUCTING CO. 

(Circuit Court of Appeals, Sixth Circuit. February 11, 1918.) 

No. 3062. 

1. Deeds <S=»173 — Restbictions — Enfobcement. 

Where a grantor subdivided hls lands and disposed of them to nu- 
merous grantees, and the several deeds ail contained a restrictive cove- 
nant in the nature of a condition subséquent, allowing the grantor to re- 
enter in event of breach, the restriction must be deemed for the beneflt 
of the several grantees, and can be enforced by them, though the gran- 
tor had lost hls right of re-entry. 

2. Injtjnction <®=>62(1) — Restrictive Covenants. 

Injunction is an appropriate remedy to enforce a restrictive coveuant 
imposed on lands by the common grantor for the beneflt of hls several 
grantees. 

3. Deeds <g=5l76 — Restrictions — Enforcement. 

The running of limitations against the right of a grantor to enforce 
a restrictive covenant in the nature of a condition subséquent does not 
show that the grantee had freed Us property from the Incumbranee 
of the restriction, where It was enforceable by other grantees of the same 
grantor, whose number exceeded 100, for limitations available against 
the grantor mlght well not be available against ail the grantees or 
their successors. 

4. VïWDOR AND PtTKCnASER <S=»138 TiTLE — KNOWLEDGE BY PURCHASER. 

Though the purehaser relied on Its own title examinatlon when it 
contracted, and there was no fraud or misleadlng by the vendor, yet 
an action for damages on account of the vendor's inability to convey 
title as agreed cannot be defeated, unless the purehaser knew of the 
particular defect when it contracted. 

5. Vendob and PtTRCHASER <S=3351(10) — Damages— Interest and Rental. 

Where a vendor's title proved defective, the purehaser, who had beeii 
admltted Into possession, should not be allowed to recover interest on 
purchase-money payments, without belng charged with the tentai value- 
of the premises while it had possession. 

6. Appeai, and Errob <©=269, 719(9)— Review—Assignment of Ebror. 

Whei-e, in an action by a purehaser for damages on account of the 
vendor's inability to convey title as agreed, there was an error in 
favor of the purehaser in the assessment of damage, such error, not 
having been assigned, will not be consldered, under rule 11 (108 Fed. 
xxii, 115 C. C. A. xxii) ; it appearing that it was more than counter- 
balanced by reason of the vendor's forfeiture of improvements placed' 
on the premises by the purehaser. 

^ssFot otber cases eee same topic & KEY-NIIMBER tn aU Key-Numbered Dlgests & Indexes 
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7. Action ©=53(2) — Splitting Cause of Action. 

Where a purchaser, after being admltted into possession, defaulted, 
and the vendor forfeited the coiitract, sueh purchaser, having reeovered 
damages on account of the vendor's inablllty to eonvey the title as agreed, 
cannot thereafter recover on account of improvements which it placed 
on the premises, for a cause of action cannot be split. 

8. Eqtjity i@=j65(2) — Equitable Relief — Rioiit to. 

Where a purchaser of land, having been admltted into possession, de- 
faulted in payment and allowed the vendor to forfeit the contract, with- 
out informing him as to the trouble with the title, sueh purchaser is 
not entitled to équitable aid on account of improvements placed on the 
premises, which by reason of the forfelture became the property of the 
vendor. 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Action by the IngersoU Engineering & Constructing Company 
against Martin Crocker. There was a judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

Martin Crocker, of Mt. Clemens, Mich. (F. D. Eaman, of Détroit, 
Mich., of counsel), for plaintiff in error. 

Gifford K. Wright, of Pittsburgh, Pa, and Fritz L- Radford, of 
Détroit, Mich. (McKee, Mitchell & Alter, of Pittsburgh, Pa., of coun- 
sel), for défendant in error. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

PER CURIAM. A gênerai statement of the facts hère involved 
will be found in our opinion in IngersoU Co. v. Crocker, 228 Fed. 844, 
143 C. C. A. 242, and need not be hère repeated. After that opinion 
was filed, the suit at law therein referred to proceeded to trial in the 
court below, resulting in a judgment which awarded to the IngersoU 
Company the purchase money it had paid Crocker, and interest, and 
from that judgment the présent writ of error is prosecuted. 

[1, 2] 1. A re-examination of the chief and underlying meritorious 
question has not convinced us that it was mistakenly decided upon 
the former hearing. It is true that the restrictive provision was not, 
in form, a covenant, but was distinctly a condition subséquent; and 
it may well be that the right to forfeiture or re-entry for breach of 
that condition has been lost by the grantor and his. heirs. However, 
this deed cannot be considered by itself ; there were about 120 of 
them, made at about the same time, in identical form and covering 
practically ail the property in the vicinity ; and we hâve no doubt that 
they constituted, in substance and effect, and at least in equity, an 
agreement between the grantor and each grantee, and for the benefit 
of ail other similar grantees, that the restrictions should be maintained 
in that vicinity; nor that this parcel, and each of the others, was bur- 
dened with what was, in effect, a négative easement for the benefit of 
adjacent parcels; nor that, at the least, the owners of other parcels 
out of the same tract might hâve injunctive relief against a breach 
of the restriction ; nor that fhis' was a burden which, while it existed, 
made the title unmarketable. Lowrie, J., in Clark v. Martin, 49 Pa. 

©=3For other cases see saoïe topic & KEY-NUMBER in ail Key-Numbered Dleests & Indexeù 
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289, 297; Bigelow, J., in Whitney v. Union Co., 11 Gray (Mass.) 359, 
363, 71 Am. Dec. 715 ; Cooley, J., in Watrous v. Allen, 57 Mich. 362, 
367, 24 N. W. 104, 58 Am. Rep. 363. 

2. Upon the former hearing, it was not apparent to us how it could 
be sufficiently shown by way of défense to the suit at law that there 
had been such an adverse user as to destroy the effect of the condition, 
in view of the fact that the grantees, or their heirs and assigns, of ail 
the other parcels beneficially affected were not parties to that suit; 
but there are cases where title by adverse possession may be so clearly 
established, even in a suit to which possible claimants are not parties, 
that the marketability of the title is thereby established (Barnard v. 
Brown, 112 Mich. 452, 70 N. W. 1038, 67 Am. St. Rep. 432 ;_ Pratt v. 
Eby, 67 Pa. 396) ; and we theref ore left this question for trial in the 
suit at law, to be dealt with as the proofs there might justify. 

[3] 3. The use of this parcel for a considérable number of years 
for a planing mill was clearly proved ; but even if we assume that this 
use was, as matter of law, a breach of the condition, and that the 
proofs in this case show that it continued for 15 years, that would 
not hâve justified a verdict for Crocker. There were more than 100 
parties vvho were entitled to dispute thèse claims of fact, and disprove 
them if possible, and there is a high probability, if not certainty, that 
among so many parties there will be some against whom the statute of 
limitations or the équivalent rules of lâches or abandonment could not 
be running because such parties were not sui juris or not within the 
country. It must be évident that there is not a mère possibility, but 
a real and substantial probability, that the validity of the title dé- 
pends upon the verdict of a future jury upon a disputed question of 
fact. Simis v. McElroy, 160 N. Y. 156, 163, 54 N. E 674, 73 Am. 
St. Rep. 673; Carolan v. Yoran, 104 App. Div. 488, 93 N. Y. Supp. 
935, 937; cases cited in 32 Cyc. 1462. 

4. There was only one way to clear the title — by bill in equity 
against ail parties in interest. Alpha Co. v. Shirk (C. C. A. 7) 227 
Fed. 966, 972, 142 C. C. A. 424. If Crocker had promptly moved for 
this remedy as soon as he knew the situation, possibly a way might 
hâve been found to hold matters in statu quo until he could get that 
relief ; but several years hâve elapsed, and it is now too late to con- 
sider any such course. 

[4] 5. The facts, clearly proved, that there was no fraud or mis- 
leading by Crocker, and that the vendee relied on its own title exam- 
ination when it made the contract, cannot avail to defeat the action. 
This is not a suit for rescission, it is for the damages flowing from 
Crocker's inability to convey the title he promised. Only if the ven- 
dee knew of this very defect when it made the contract could we 
justify the conclusion of waiver. 

[5-8] 6. It is claimed that the Ingersoll Company recovered inter- 
est upon its purchase-money payments and was not charged with the 
rental value of the premises while it had possession. This would seem 
to be error. Warvelle on Vendors (2d Ed.) p. 229. However, if the 
point was fairly brought to the attention of the trial court, which 
we doubt, it was not properly saved by exception and assignment 
249 F.— 3 
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of error; and we are not inclined to notice it under rule 11 (198 
Fed. xxii, 115 C. C. A. xxii) because any préjudice therefrom is 
at least counterbalanced by the situation which bas resulted re- 
garding the improvements which were placed upon the land by the 
IngersoU Company and which, by the forf eiture of the title, hâve be- 
come Crocker's property. The IngersoU Company can bave no re- 
maining right to recover therefor, either at law or in equity, because 
their value was a part of its damages which it had the right to recover, 
if anywhere, in this action, and a cause of action cannot be spHt by 
pleading only a part of it, whether the imperfect pleading be purpose- 
f ul or inadvertent ; and, more specifically, the IngersoU Company can- 
not recover therefor in the equity suit, both because that is limited by 
the effect of our previous mandate and because the conduct of the 
IngersoU Company, in leading Crocker to forfeit the contract without 
letting him know what the trouble with the title was, forbids a court 
of equity to give it any help. 

7. The other assignments do not présent any matters sufficiently 
controlling to justify discussion. 

The judgment is affirmed. 



HENDEIKSON et al. v. "UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. January 3, 1918.) 

No. 1546. 
CBnnNAL Law <g=»631(4) — ^Tbial — Sbevice of InsT of Juboes — ^Kules of 

COTTET. 

It la within ttic powers of a District Court to make and enforce a 
rule proliibitlng the disclosure of names of jurymen drawn for a terra 
to any party prior to two days before the beglnning of the term, and 
such rule may be enforeed in crimlnal cases, where the offense is less 
than capital. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charieston ; Henry A. Middleton Smith, 
Judge. 

Criminal prosecution by the United States against F. L. Hendrikson 
and C. H. Hendrikson. Judgment of conviction, and défendants bring 
error. Affirmed. 

W. Turner Logan, of Charieston, S. C, for plaintiffs in error. 

J. Waties Waring, Asst. U. S. Atty., of Charieston, S. C. (Francis H. 
Weston, U, S. Atty., of Charieston, S. C, on the brief), for the United 
States. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

KNAPP, Circuit Judge. Plaintiffs in error, hereinafter called de- 
fendants, were convicted in the District Court for the Eastern Dis- 
trict of South Carolina of stealing a quantity of zinc blocks, copper 
wire, and other articles, the property of the United States. The first 

4s»For otber caïas see same topic à KEY-NUMBBR in ail Kejr-Numbered Digests & Indexes 
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and principal question raised by the assignments of error is this: 
Some five days before the opening o£ the term at which défendants 
were to be tried, their counsel applied to the clerk for a Ust of the 
jurors who had been drawn and summoned. This request was re- 
fused by the clerk in obédience to a rule of the District Court which 
forbids disclosure of the nanies of jurymen "to any party whomsoever 
(save to the marshal of the court to be summoned) prior to two entire 
days before the first day on which any term or postponed term is to 
be holden whereat such jurors should serve." When the case was 
called for trial, counsel moved for a continuance, because the jury 
list had been refused, and the motion was denied. 

We put aside as unimportant in this case the government's conten- 
tion that the déniai of a continuance was discretionary, and therefore 
not subject to review, and that défendants are not shown to hâve been 
prejudiced in any way by failure to get the jury list when requested. 
It is enough to say that the motion was not addressed primarily to the 
discrétion of the court, but involved rather the assertion that défend- 
ants had been denied a right to which they were entitled, and the opin- 
ion of the learned District Judge shows that it was so regarded and 
decided. Moreover, if défendants had the right to be furnisheJ with 
the list of jurors at the time application was made therefor, the pre- 
sumption would be indulged that they were prejudiced by its refusai. 

The controUing question, as we conceive, is the question of the 
power of the court to make and enforce the rule. Does it take away 
or abridge any substantial right, constitutional or otherwise, secured 
to défendants and those in like situation? There is no fédéral statute 
of direct application. Section 1033 of the Revised Statutes (Comp. 
St. 1916, § 1699) provides in substance that a copy of the indictment 
and a list of the jury shall be furnished, at least three entire days be- 
fore his trial, to a person indicted for treason, and at least two 
entire days before his trial to a person indicted for any other capital 
oiifense. As this is the only provision on the subject, it would seem to 
follow, on the principle that inclusion of one is exclusion of another, 
that if the indictment be for a crime of lesser degree the jury list 
cannot be required and need not be furnished in advance of the trial. 
In United States v. Van Duzee, 140 U. S. 169, page 173, 11 Sup. Ct. 
758, page 760 [35 L. Ed. 399], this was apparently assumed to be the 
settled rule of law, as it is incidentally remarked in the opinion: 

"Nor is he entitled to a list of witnesses and Jurors." 

In the Shelp Case, 81 Fed. 694, 697, 26 C. C. A. 570, 573, it is said: 

"If the indictment is not for a capital offense, the défendant Is not en- 
titled, as a matter of right, to a list of witnesses or jurors." 

The gênerai doctrine is stated in Pointer v. United States, 151 U. S. 
396, 407, 14 Sup. Ct. 410, 414 (38 L. Ed. 208), as follows: 

"In respect to the qualifications and exemptions of jurors to serve in the 
courts of the United States, the state laws are controlling. But Congress 
has not made the laws and usages relating to the désignation and Impanel- 
Ing of jurors in the respective state courts applicable to the courts of the 
TJnited States, except as the latter shall by gênerai standing rule or by 
spécial order in a partlcular case adopt the state practice in that regard. 
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* • * In the absence of such a rule or order, * • » the mode of 
designating and impaneling jurors for the trial of cases in the courts of the 
United States is withln the control of those courts, subject only to the re- 
strictions Congress has prescrlbed, and also to sucla limitations as are recog- 
nized by the settled princlples of criminal law to be essentlal in securing 
Impartial juries for the trial of offenses." 

This déclaration covers the instant case and leaves practically noth- 
ing to be said. The necessary implication is that the rule under 
review was within the power of the District Court and that, so far 
from taking away any right possessed by défendants, it served rather 
to grant a privilège which otherwise they could not assert. It is need- 
ful only to add that nothing appears in the record bef ore us to suggest 
that this power has been unwisely or improperly exercised. 

The remaining assignments of error are based upon certain instruc- 
tions to the jury, including those that were refused in the form re- 
quested by défendants. We hâve carefuUy examined thèse contentions 
v^'ithout finding any of them of suffîcient merit to require extended dis- 
cussion. Complaint is made that défendants were prejudiced by the 
statement that "the charge in this case against them is intensified by 
the fact that both are employés of the government," with some am- 
pHfying cominent. But the fact had repeatedly appeared in testi- 
mony and was wholly undisputed. It was alluded to by the trial judge 
as an aggravating circumstance, if défendants were guilty; but he 
took care to explain that it did not enter into the considération of 
whether or not they were guilty, and made this plain by saying: 

"They are to be judged by the same rules of testimony which would ap- 
ply to any one; that is to say, that the testimony sufficlent to establish their 
guilt must be as strong as in analogous cases would be the case for the» 
charge against another." 

In short, we are not persuaded that the instruction hère referred to 
was misleading or otherwise harmful. 

The explanation of what was meant by "reasonable doubt" is al- 
leged to involve an erroneous statement of the law; but the argument 
is quite unconvincing. Indeed, the définition of this term by the 
learned district judge is practically identical with the définition approv- 
ed by the Suprême Court in Hopt v. Utah, 120 U. S. 430, 7 Sup. Ct. 
614, 30 L. Ed. 708, in which the subject of reasonable doubt is dis- 
cussed at some length. 

Of the remaining instructions to which exception was taken we deem 
it sufficient to say that they were wafranted by the facts developed at 
the trial or were proper illustrations of the applicable principles of 
law. We are satisfied that défendants hâve had a fair and impartial 
trial, and the judgment of conviction should be affirmed. 
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BANK OF COMMERCE v. BKOWN. 

(Circuit Court of Appeals, Fourth Circuit. January 3, 1918.) 

No. 1562. 

1. Bankbui'tcy <s=j303(o)— Voidable Préférence — Evidence. 

Evidence considérée!, and held insufficient to support a fiuding that a 
bank, at the time it discounted the note of a bankrupt secured by col- 
latéral, froni tlie proceeds of which note the bankrupt pald a prier uu- 
secnred note for a sranller amount, receiving the remainder in cash, had 
reasonable cause to believe that the bankrupt was insolvent, so as to 
render the transaction voidable as a préférence. 

2. Bankiu'ptcy <S=]G0(4) — Voidable Préférence — Reasonable Cause to 

Believe Debtok Insolvent. 

The bnrden is upon a trustée to prove that a créditer had reasonable 
cause to believe, at the tlme of taking security from the bankrupt, that 
he was insolvent, and that the security would effect a préférence; and 
It is iiot siifficient. undcr P.ankruptcy Act July 1, 1S!)8, c. 541, § 60, cls. 
"b." "c,'' 30 Stat. 5t>2 (Gonij). St. 1916, JJ 9044), that the créditer may hâve 
had a siispieion as to the debtor's solvency, but he must hâve had knowl- 
e<lge of fa<tts calculated to produce a belief ef his insolvency in the 
mind of an ordinarily intelligent man. 

Appeal from the District Court of the United States for the West- 
ern District of South Carolina, at Greenville, in Banl<ruptcy; Joseph 
T. Johnson, Judge. 

In the matter of A. J. Dillard, bankrupt. From an order sustaining 
the objection of J. Hertz Brown, trustée, to the claim of the Bank of 
Commerce to certain security, the latter appeals. Reversed. 

John Gary F,vans, of Spartanbur.sï, S. C. (I. A. Phifer, of Spartan- 
burg, S. C, on the brief), for appellant. 

J. C. Otts, of Spartanburg, S. C, for appellee. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, 
District Judge. 

KNAPP, Circuit Judge. [1] The controlling question in this case 
Hes within narrow Hmits. On December 2, 1915, the Bank of Com- 
merce, appellant herein, held notes to the amount of about $1,500, 
signed or indorsed by A. J. Dillard, who was adjudicated bankrupt 
within four months thereafter. On the date named, the bank dis- 
counted Dillard's note for $2,500, placing to his crédit the proceeds, 
less what was due on the old notes, which were surrendered. To se- 
cure the payment of this note, Dillard gave the bank a note of the same 
amount, made by his son, S. B. Dillard, and one Bomar, which note 
was secured by mortgage on certain real estate and is the note in con- 
troversy. The trustée in bankruptcy having disputed the bank's claim 
to this security, on the ground that it was a voidable préférence, the 
issue was tried in the court below, and a decree entered to the effect 
that the bank could hold the collatéral as security for the additional 
money loaned when the $2,500 note was discounted, but net for the 
pre-existing debt, and that the balance of the collatéral, after payment 

<@=3Por other easea see same topic & KEY-NÙMBER in ail Key-Numbered Digests & Indexes 
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of the amount advanced when it was pledged, must be turned over to 
the trustée. The bank appeals. 

The sole basis of this décision, as the decree discloses, was the 
testimony of a Mr. Cantrell, who was a member of the loan committee 
of the bank at the time of the transaction. His entire statement, so 
far as material, appears in the record as f ollows : 

"Q. Your idea In maklng this additlonal loan was to secure what he al- 
ready owed you? A. That note was due, and he sald it didn't suit him to 
take it up, and he gave us a $2,500 note he held agalnst Mr. Bomar, and toolc 
up the $1,500 note, and I thlnk we gave him $1,000 in inoney. Q. You con- 
sidered the note perfectiy good? A. Sure dld. Q. How dld you conslder the 
notes you already hadî A. Well, we didn't see any chance of collectlng them. 
Q. You took this additlonal note for what you thought you were in danger of 
losing? A. That's my idea. Q. From what you hâve heard, you thought you 
were in pretty grave danger of losing? A. Well, we were uneasy." 

It will be observed that no fact or circumstance is mentioned by 
Cantrell, and no reason given by him for any opinion or belief he 
may hâve had respecting the fînancial condition of Dillard ; nor was 
this belief or opinion, if his state of mind may be so described, com- 
municated to any officer or director of the bank. In point of fact, 
there was no meeting of the loan committee to pass upon the discount 
of Dillard's note; but each member was separately consulted and 
gave his assent. Moreover, the président of the bank, its cashier, 
and another member of the loan committee, ail testified in substance 
that they had no reason to suppose that Dillard was insolvent; and 
the learned District Judge says he was satisfied that their testimony 
was true. There was also testimony to the same efïect by the président 
of another bank. 

[2] Even if it be assumed, as stated in the decree, that "Cantrell's 
knowledge and purpose is the knowledge and purpose of the bank," 
and giving due weight to his testimony as above quoted, we think it 
quite insufficient to sustain the conclusion that the bank had reasonable 
cause to believe that Dillard was insolvent and that the taking of 
the security in question would give it a préférence over other credi- 
tors. And so the courts hâve held in analogous cases. In Grant v. 
National Bank, 97 U. S. 80, 24 L-. Ed. 971, where, as seems to us, 
the proof respecting "reasonable cause to believe" was decidedly less 
favorable to the security holder than in the case at bar, the Suprême 
Court, reversing the court below, said : 

"It is not enough that a créditer has sonie cause to suspect the insolvency of 
his debtor; but he must hâve such a knowledge of facts as to induce a reason- 
able belief of his debtor's Insolvency, In order to Invalidate a security taken 
for his debt. » • * A man may hâve many groundg of suspicion that his 
debtor is In failing clrcumstances, and yet hâve no cause for a well-grounded 
belief of the fact. He may be unwllUng to trust him further; he may feel 
anxlous about his clalm, and hâve a strong désire to secure it ; and yet sueh a 
belief as the act requires may be wantlng. Obtalning additlonal security, or 
recelving payment of a debt, under such clrcumstances, is not prohlblted by 
law. * * • Hence the act, very wlsely, as we think, instead of maklng a 
payment or a security void for a mère suspicion of the debtor's Insolvency, re- 
quîtes, for that purpose, that his créditer should hâve some reasonable cause 
to believe him insolvent. He must hâve a knowledge of some fact or facts cal- 
culated to produce such a belief ia the miud of an ordlnarlly Intelligent man." 
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It turned out that Dillard was in fact badly insolvent, and he may 
hâve been aware when the transaction took place that his financial 
condition was hopeless; but the right of the bank to retain the se- 
curity it got is to be tested, not by the knowledge or intent of Dillard, 
but by the belief then held by the bank's officers as to his ability to 
meet his obligations. The burden is upon the trustée to prove that the 
créditer had reasonable cause to believe at the time of taking the 
security that the debtor was insolvent and that the transfer would 
effect a préférence. P.arbour v. Priest, 103 U. S. 293, 296, 26 L. Ed. 
478;' Stucky v. Savings Bank, 108 U. S. 74, 2 Sup. Ct. 219, 27 L. 
Ed. 640. See, also, the later cases of In re Eggert, 102 Fed. 735, 
43 C. C. A. 1, and Sharpe v. Allenler, 170 Fed. 589, 96 C. C. A. 104, 
in which the subject is further discussed. 

In the light of thèse authorities, which appear directly in point, we 
are 6î opinion that appellant is entitled to hold the collatéral note, 
or the proceeds thereof, as security for its entire claim against the 
bankrupt, and that the court below was in error in deciding otherwise. 
The decree must therefore be reversed, and the cause remanded for 
further proceedings in accordance with the views herein expressed. 

Reversed. 
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ROGER V. CITY OF GOLDFIBLD, COLO. 

(Circuit Court of Appeals, EIghth Circuit. February 23, 1918.) 

Nos. 4831, 4832. 

1. Appeal and Brrob ©sjTSO — Briefs — Assignments of Errob. 

Assignments of error, not set out in plaintifî In error's brlef, as re- 
quired by rule 24 (150 Fed. xxxlil, 79 C. C. A. xxxlll), cannot be considered. 

2. Appeal and Ebror <S=846(5) — Revibw — Mattebs Reviewable. 

In the national courts, where a cause is tried to the court without a 
jury, and no spécial findings are made, and none requested, tliere is 
nothing for review by an appellate court. 

3. Trial ®=393(1) — Findings— Spécial Findings. 

Where, in an action tried to the court, an opinion stating certain facts 
was filed, the facts reclted cannot be treated as spécial findings. 

4. Appeal and Errob <S=3llO— Review — New Tbial. 

Where, after entrj', plaintiff filed motion to reconsider and enlarge the 
judgment, and such motion was denied, and exceptions taken, the mo- 
tion, belng practically a motion for new triai, cannot be reviewed on 
writ of error. 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Eewis, Judge. 

Action by John Roger against the City of Goldfield, Colo. There 
was a judgment for plaintifî for part only of the relief sought, and 
plaintifî brings error, and défendant likewise brings error. Afifirmed. 

^saFoi other cases see SEUue topic £ KBY-NUMBEK in aU Key-Numbered Digests & Indexes 
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W. M. Alter, of Victor, Colo. (Edward J. Boughton, of Victor, Colo., 
on the brief), for plaintiff in error in No. 4831 and for défendant in 
error in No. 4832. 

C. A. Ballreich, of Pueblo, Colo. (W. L. Hartman, of Pueblo, Colo., 
on the brief), for défendant in error in No. 4831 and for plaintiff in 
error in No. 4832. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. Thèse are writs of error to review a 
judgment at lavv tried to the court without a jury, both parties prose- 
cuting writs of error. 

[1] The brief filed by counsel on behalf of the plaintiff in error in 
No. 4831 fails to set out the assignments of error upon which they 
rely, as required by rule 24 (ISO Eed. xxxiii, 79 C. C. A. xxxiii) of 
this court. In City of Lincoln v. Sun Vapor Street Light Co., 59 Eed. 
756, 8 C. C. A. 253, this court announced that the provisions of this 
rule, particularly in respect to assigninents and spécifications of error 
in brief s will be strictly enforced by the court. The opinion in that 
case was filed Tanuary 29, 1894, and has been enforced ever since. The 
judgment against the city must therefore be affirmed. 

[2] In No. 4832 the same resuit is reached. As hereinbefore stated, 
the case was tried to- the court without a jury. No .spécial findings 
were made by the court, nor did either of the parties request the court 
to make them. The rule of law is wdl settled iii the national courts 
that in a cause tried to the court without a jury, where no spécial find- 
ings are made, and none requested, there is nothing to be reviewed by 
the appellate court. 

[3] The court filed an opinion in which it states certain facts, but 
facts recited in the opinion of the court cannot be treated as spécial 
findings in the cause. National Bank of Commerce v. Eirst National 
Bank, 61 Eed. 809, 10 C. C. A. 87; Hinkley v. City of Arkansas City, 
69 Eed. 768, 16 C. C. A. 395 ; Insurance Co. v. International Trust 
Co., 71 Eed. 88, 17 C. C. A. 616; National Masonic, etc., Ass'n v. 
Sparks, 83 Fed. 225, 28 C. C. A. 399; Townsend v. Béatrice Cemetery 
Ass'n, 138 Eed. 381, 70 C. C. A. 521 ; Mason v. United States, 219 Eed. 
547, 135 C. C. A. 315. 

[4] Aside from this, no exceptions were taken by the plaintiff at the 
trial to the judgment of the court. The only exception taken by the 
plaintiff was: 

"To the . findings of tUe court as to the amouut due tlie plaintiff and to 
the order of judgment entered herein, so far as the aniount in the judgment 
is concerned, and to the order of court overruling plaintitt's motion to enlarge 
the judgment, which ordei- was entered of record on the lîîth of April, ]!)l(!, 
arid to the several rulings by the court pertaining to the évidence, ail as afore- 
said, the plaintifE by his counsel duly excepts." 

The judgment was entered on March 6, 1916; the motion of plaintiff' 
to enlarge the judgment was filed on March 20, 1916 ; the order deny- 
ing the motion of plaintiff for reconsideration of the judgment was 
entered April 15, 1916, 40 days after the judgment had been entered 
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and the exceptions were taken to the overruling of the motion. The 
motion for reconsidering and enlarging the judgment was practically a 
motion for a new trial, and that cannot be reviewed by this court. 
The judgment is in ail things affirmed. 



HARKIS V. UNITED STATES. 
(Circuit Court of Appeals, Eiglith Circuit. February 16, 1918.) 

No. 4982. 

1. Ckiminal Law (S=3ll30(2) — Appeal — Briefs — Aksignments of Ehbor. 

Assigninents of error, not set eut in plaintiff in error's brlef as re- 
qulred by rule 24 (150 Fed. xxxili, 79 C. C. A. xxxiii), cannot be considered. 

2. INDIANS <g=:>35 — INDIAN COUNTRY — WlIAT IS. 

Kelliher, in the county of Beltraml, state of Minnesota, which Is with- 
in the exterior boundarles of the terrltory ceded to the United States by 
the Chlppewa Treaty of February 22, 1855 (10 Stat. 1165), is Indian ter- 
rltory. 

3. Criminal Law <®=»742(1)— Appeal — Province of Jury. 

The jury is the soie judge of the eredibility of witnesses. 

4. Indians <S=>38(1) — Indian Teeritory — Inthoduciion op Intoxicating 

LiQUOR. 

In a prosecutlon for introduclng or causing to be Introduced, into Indian 
terrltory intoxicating llquors, in violation of Rev. St. § 2139, as amended 
by Act Feb. 27, 1877, c. 69, 19 Stat. 244, and by Act July 23, 1892, c. 234, 
27 Stat. 260 (Comp. St. 191C, § 4136a), where the alleged offense was com- 
mitted after the passage of Act May 18, 1916, c. 125, 39 Stat. 124 (Comp. 
St. 1916, § 4144a), raaliing the possession of intoxicating liquors in eoun- 
try where the Introduction Is prohibited by treaty or fédéral statute 
prima facie évidence upon unlawful introduction, the question of defend- 
ant's guilt held, under the évidence, properly submitted to the jury. 

Sanborn, C. J., dissenting. 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

James O. Harris was convicted of wrongfully, unlawfuUy, and 
feloniously introducing and causing to be introduced into Indian ter- 
ritory intoxicating liquors in violation of Rev. St. § 2139, as amended 
by Act Feb. 27, 1877, and Act July 23, 1892, and he brings error. 
Afïirmed. 

A. A. Andrews, of Bemidji, Minn., for plaintiff in error. 

Alfred Jaques, U. S. Atty., of Duluth, Minn., for the United States. 

Before SANBORN, Circuit Judge, and TRIEBER and YOU- 
MANS, District Judges. 

TRIEBER, District Judge. This is a writ of error to reverse a 
judgment entered upon a verdict of guilty rendered by a jury. The 
défendant was indicted in two counts for having violated section 
2139, Rev. St., as amended by Act Feb. 27, 1877, c. 69, 19 Stat. 244, 
and Act July 23, 1892, c. 234, 27 Stat. 260 (Comp. St. 1916, § 4136a). 

The first count charges that the défendant on the 30th day of May, 
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1916, at Kelliher in the county of Beltrami, in the state and district 
of Minnesota, had wrongfuliy, unlawfully, and feloniously introduced 
and caused to be introduced into Indian country, to wit, into the said 
county of Beltrami, at Kelliher aforesaid, intoxicating liquors, to wit, 
3% gallons of whisky, which said Kelliher is within the exterior 
boundaries of the territory ceded to the United States by the Chippe- 
wa Treaty of February 22, 1855 (10 Stat. 1165). The second count 
charges a like offense, committed on the 29th day of July, 1916. 

There was a trial to a jury and a verdict of not guilty on the fîrst 
count, and a verdict of guilty on the second count, upon which the 
court sentenced him to a fine and imprisonment. We are only con- 
cerned with the verdict on the second count. 

[1] The brief of the plaintiff in error failed to set out any assign- 
ment of errors as required by rule 24 of this court (150 Fed. xxxiii, 
79 C. C. A. xxxiii). In City of Goldfield v. John Roger, 249 Fed. 

39, C. C. A. , decided at this term, we hâve held upon the au- 

thority of City of L'incoln v Sun Vapor Street Light Co., 59 Fed. 
756, 8 C. C. A. 253, that the failure to comply with that rule, par- 
ticularly in respect to assignments and spécifications of error in briefs, 
will prevent a considération of the assignments of error by this court. 
But, in view of the fact that in this casé the liberty of the défendant 
is at stake, we shall dispose of the case on its merits. 

[2] The assignments of error bring only one question before this 
court: Did the court err in refusing; td direct a verdict of not guilty 
at the close of the évidence, although other errors hâve been argued 
by counsel? In view of the décision of the Suprême Court in John- 
son V. Gearlds, 234 U. S. 422, 34 Sup. Ct. 794, 58 L. Ed. 1383, the 
contention that the place where the liquor was fotind in the possession 
of the défendant is not Indian country cannot be sustàinéd. 

[3, 4] As the offense was committed after the enactment of Act 
May 18, 1916, c. 125, 39 Stat. 124 (Comp. St. 1916, § 4144a), amending 
sections 2140 and 2141, Rev St , possession of intoxicating liquor in 
the country where the introduction is prohibited by treaty or fédéral 
statute, is made prima facie évidence of unlawful introduction. Three 
witnesses introduced by the government testified positively that on 
July 29, 1916, the date upon which the introduction of the liquor is 
charged in the second count to hâve been committed, they found a 
quart of whisky in defendant's barroom in Kelliher, under the bar, and 
that the défendant was présent at thé timç, and also Stùne, his bar- 
keeper, the latter bèhind the bar. 

The défendant testified that hë was nbt in thé barroom at the time 
the witnesses for the government came there, but he came in while 
they were there, and they had about ten bottles of malt set up on the 
bar; that he bought the stuff for malt, and not for béer; that there 
was no liquor there that he knew of , but only this béer or malt. An- 
other withess introduced 'by the défendant was Pete McGinty, who 
testified that he was selling whisky unlawfully, and that he sold 
whisky to défendant, at Kelliher, having broughtit there; that he 
would sell him about two quarts of whisky every week or tWo, after 
bringing it there. 
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William Johnson, who was recalled by the government, testified în 
rebuttal that the witness McGinty told him that he came to Minnesota 
from North Dakota the fall after this liquor had been found in the 
possession of the défendant. He was then tending bar for a man by 
the name of Bagley. 

As no exceptions were taken to the charge of the court, which sub- 
mitted the question of facts to the jury, the finding of the jury is 
conclusive, if there is substantial évidence to sustain it. If the jury 
believed the witnesses introduced on the part of the government, then 
under the act of May 18, 1916, the government made out a prima facie 
case, subject to rebuttal by the défendant. The jury were the sole 
judges of the credibility of the witnesses. If they believed the testi- 
mony of the défendant and the witness McGinty then the prima facie 
presumption was rebutted, but on the other hand if they discredited 
the testimony of thèse witnesses, which they did, the verdict of guilty 
was justified. The witness McGinty was impeached by Mr. Johnson, 
and in fact by himself, when he testified that he was engaged in intro- 
ducing intoxicating liquors in the prohibited territory, in violation of 
the laws of thé United States. It was for the jury to détermine what 
weight to give to his testimony and that of the défendant, taking into 
considération the interest the défendant had in the resuit of the trial. 
The court committed no error in submitting the question to the jury. 

The judgment is affirmed. 

SANBORN, Circuit Judge, dissents. 



PHELAN y. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit April 1, 1918. Befieartng Denled 

May 13, 1918.) 

No. 308a 

1. Cbiuinal Law <S=430, 441 — Dbaft — Registeation — Evidence. 

In a prosecutlon for failing to reglster In accordance wlth Sélective 
Draft Act May 18, 1917, c. 15, 40 Stat. 76, baptismal records and copies 
of applications for a pension and for homestead, executed by defendant's 
mother, whereln she set out his âge, are admissible in évidence. 

2. Army and Navt ®=>40— Dbapt — Registbation — Evidence. 

In a prosecutlon for failing to reglster under Sélective Draft Act 
May 18, 1917, e. 15, where the baptismal record of défendant, made by a 
Roman Cathollc priest, was introduced in évidence, it was compétent for 
the priest to testify as to the tenets of his faith concernlng the baptlsm of 
infants. 
8. Cbiminai Law <ê=»430 — Evbdence — Cebtified Copies. 

Under Rev. St § 882 (Comp. St. 1916, § 1494), providing for the admission 
of copies of records of executive departments, certlfled copies of pension 
applications, which are part of the records of the Pension Bureau, are 
admissible in évidence. 

4. Cbihinai. IjAw €=>730(1) — ^TbiaI/ — Impeopbe Abgttment. 

Improper argiunent of the prosecutor is no ground for reversai, where 
the jury were expUcitly dlrected to disregard it. 

^saTot otheT eM«s ne sam* topte ft KBY-NVMBER in ail Kay-Numbered DlgesU & Indexe» 
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In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Benj. F. Bledsoe, 
Judge. 

Edward H. Phelan was convicted of failing to register in accordance 
with Sélective Draft Act May 18, 1917, c. 15, and he hrings error. 
Affirmed. 

Isidore B. Dockweiler and Dockweiler & Mott, ail of Los Angeles, 
Cal. (G. C. O'Connell, of Los Angeles, Cal., of counsel), for plaintiff in 
error. 

Robert O'Connor, U. S. Atty., and Gordon Lawson, Asst. U. S. 
Atty., both of Los Angeles, Cal. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. We see no merit in any of the contentions 
on behalf of the plaintilï in error. The indictment against him charged, 
among other things, that on the 5th day of June, 1917, he was over 
21 years of âge and had not then attained the âge of 31 years, and that 
notwithstanding the fact that the said 5tli day of June was the day 
appointed by proclamation of the Président for the purpose, and that 
the said plaintifï in error did not come within any of the exceptions 
contained in the act of Congress in pursuance of which the said proc- 
lamation was issued, t» wit, the act appi-oved May 18, 1917, entitled 
"An act to authorize the Président to increase temporarily the military 
establishment of the United States," the said plaintiff in error will- 
fully failed and refused to présent himself for and submit to registra- 
tion thereunder. 

The record shows that the sole défense interposed by the plaintiff 
in error in the court below was based upon the contention that he 
was born March 13, 1886, and was therefore more than 31 years old 
on the Sth day of June, 1917. The proof on the part of the govern- 
ment, given on the trial, tended to show that he was in fact born 
July 13, 1886, and was therefore not 31 years old June 5, 1917. The 
jury found that issue in favor of the government, and accordingly 
returned a verdict of guilty, upon which verdict judgment was duly 
entered. 

[ 1 -3 ] The testimony of the plaintifif in error, as well as that of his 
mother, given on the trial, was to the effect that he was born March 
13, 1886 ; but even in that testimony both of them admitted that up to 
within about four years of the time of the trial the plaintiff in error 
was under the "impression" that his birthday was July 13, 1886. The 
government offered, and there was admitted in évidence over the ob- 
jections of the défendant, copies, duly certified by the Commissioner 
of Pensions, of certain applications, filed years before the giving of 
her testimony in the présent case by the mother of the plaintiff in 
eiTor, for a pension as the widow of the father of the plaintiff in error, 
who was a soldier in the Civil War, in which applications she exj)ress- 
ly declared. the plaintiff in error was born July 13, 1886 ; and the 
government also offered, and there was admitted in évidence, also 
over the objections of the défendant, a pétition for a homestead, filed 
by the mother of the plaintiff in error February 9, 1892, in the superi- 
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or court of Los Angeles county, in the matter of the estate of her de- 
ceased husband, in which pétition she stated, among other things, at 
the time of the death of her husband, which occurred June 1, 1889, 
that the plaintiff in error was born July 13, 1886 ; and there was other 
testimony given on behalf of the government of the same tendency — • 
among which was that of Monsignor Harnett, of the Catholic Church, 
who testified in substance that as priest he was called upon to and did 
baptize the plaintiiï in error at the résidence of his parents ; that by the 
requirements of his church the priest is obliged to record the date of 
the baptism of infants, and did so in the instant case; the witness 
saying : 

"I hâve tlie baptismal record of the jear 1886 with me, and there Is recorded 
in that book the baptismal record of the défendant, Edward Henry Phelan. I 
baptized the child, and after referrlng to the record can state the date of the 
baptism" — giving it as August 8, 1886. 

The witness was further permitted ta testify, over the objection 
and exception of the défendant, as foUows: 

"The teachlng of the Catholic Church with regard to the death or with 
regard to the salvation of infants who die without baptism is that no one, no 
child who Is unbaptlsed and dles before it obtalns the use of reason, can enter 
luto the klngdom of Heaven." 

We think that ail of the testimony referred to, to which objection 
was taken, tended to sustain the contention of the government that the 
true date of the birth of the plaintiff in error was July 13, 1886, and 
accordingly that the objections were properly overruled. 

The objections to the introduction in évidence of the certifled 
copies of the records of the Pension Bureau are sufficiently answered 
by the provisions of the statutes of the United States. Act Aug. 24, 
1912, c. 370, 37 Stat. part. 1, pp. 497, 498 (Comp. St. 1916, §§ 675-680)- 

[4] Conceding the impropriety of the remarks of the United States 
attorney complained of, the error, if any, was, we think, sufficiently 
cured by the instructions of the court to the effect that the jury should 
"not consider the remarks of the United States attorney, coming to 
a conclusion from this évidence. The jury hâve no right to consider 
any évidence that was excluded." 

The judgment is affirmed. 
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THE DIXIE. 

(Circuit Court of Appeals, Mftli Circuit. March 4, 1918. Kehearing 
Denied April 10, 1918.) 

No. 3081. 

Maeitime Liens iS=64 — Suit to Enfokoe — Sufficienct oï Libel. 

A llbel alleged thnt llbelant liired or chartered a barge to a eontracting 
Company whieh owned the dredge Dixle, that the Dixle was engaged in 
dredging a bar in tlie Mississippi river and deposlting the material at a 
designated place on ttie sliore, tliat durlng a part of the time the barge 
was used to support the pipe whlch eonveyed the dredged material from 
the Dixle to the shore, and that while being so used the barge was sunk. 
IlelA, that no facts were alleged whlch gave llbelant a maritime lien on 
the Dixle for the loss. 

Appeal from the District Court of the United States for the Eastern 
District of lyOuisiana; Rufus E. Foster, Judge. 

Suit in admirahy by the River Sand & Gravel Company against the 
steam dredge Dixie; the Board of Commissioners of the Port of New 
Orléans and others claimtLnts. Decree for respondents (236 Fed. 607), 
and libelant appeals. Affirmed. 

John D. Grâce, of New Orléans, L,a. (M. D. Grâce, on the brief), 
for appellant. 

James Wilkinson and P. M. Milner, both of New Orléans, La., for 
appellees. 

Before WALKER and BATTS, Circuit Judges, and NEWMAN, 
District Judge. 

WALKER, Circuit Judge. This is an appeal from a judgment or 
decree dismissing a libel in admiralty against the dredge Dixie on an 
exception thereto by the claimant, based upon the stated ground that : 

"Said llbel on Its face discloses that there is no maritime lien asserted in 
said llbel against the dredge Dixie, whlch alone could give this court jurisdic- 
tion." 

The libel discloses the f ollowing facts : The Dixie is a steam dredge, 
owned by the I^ouisiana Contracting Company, which company was en- 
gaged in performing a contract it had entered into with the board of 
commissioners of the port of New Orléans. Included in the work 
called for by that contract was the dredging of a bar or shoal in the 
channel of the Mississippi river opposite a designated site on the New 
Orléans river front and the placing of the dredged material on that 
site. The Dixie was used in doing the dredging called for and de- 
poslting the dredged material at the place mentioned. The contracting 
company hired or chartered from the libelant another dredge, called 
the Katherine, and a barge, called the Texas, and used those vessels 
in doing part of the work called for by the contract; some of that 
work, as stated, apparently a différent part of it, being donc by the 
Dixie. During part of the time while the Texas was so used, it being 

^S9Foi otber cases see same topic & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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in a position between the 'Dixie and the river bank, the part of the 
Dixie's dredging machinery which reached to the place where the 
dredged material was being deposited rested on or was supported by 
the Texas. While the Texas was hired or chartered as above stated, 
it was sunk. AU that the libel allèges in this connection is the fol- 
lowing : 

"While said barge was so employed with the Dixle and by her offlcers 
and crew, they permltted said vessel to sink; and, although they hâve prom- 
ised to make due efforts to recover said barge and make due return thereof, 
they hâve neglected to do so." 

The libel does not set ont the contracts or charters under which the 
Katherine and the Texas were hired, nor state the substance of the 
terms or provisions thereof. It does undertake to show what those 
contracts imported or the légal effect of them. What the libel contains 
in that regard amounts to statements of légal opinions or conclusions 
of the pleader, and as such need not be considered. The libel does 
not allège facts showing that the Katherine or the Texas was hired in 
behalf, for the use or on the crédit of the Dixie, nor that either of 
them or the use of either of them was furnished to the Dixie. The 
libel does not show that the sinking of the Texas was due in any degree 
to a f ault or négligence attributable to the Dixie, or to any breach of 
duty by any of her officers or crew while acting as such. 

The contrary not appearing, it may be presuraed that the Katherine 
and the Texas were hired on the crédit of the hirer alone, and that 
the Dixie was not looked to by the libelant as incurring any respon- 
sibility to it as a resuit of the chartering or hiring. We are not of 
opinion that the libel shows the existence of any liability which is en- 
forceable against the Dixie. It does not show the furnishing of re- 
pairs, supplies, or other necessaries to the Dixie in such sort as to 
give a maritime lien on the vessel under the Act of Tune 23, 1910, c. 
373, § 1, 36 Stat. 604 (7 U. S. Comp. Stat. Ann. § 7783). It does not 
show the furnishing of anything to the Dixie or on its crédit or re- 
sponsibility. It does not show the commission of a maritime tort for 
which the Dixie is subject to be libeled. It does not show that the 
Dixie was made liable in any way as a resuit of the transactions alleged. 

The conclusion is that the libel was properly dismissed. The decree 
to that effect is afïirmed. 
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WARTEN V. BROWN et al. 

(Circuit Court o£ Appeals, Fifth Circuit. March 7, 1918.) 

No. 30fi8. 

GAMiNa ^=»2 — Recovery or Money — What Law Goveens. 

Code Ala. 1907, § SS5S, declaring that money paid on futures may be 
recovered, bas iio application to transactions occurriug wlthout the borders 
of the State, and furnlsbes no right of recovery, even tliough the action 
on the transaction was brought in the fédéral District Court for Alabama. 

In Error to the District Court of the United States for the Northern 
District of Alabama; Wm. I. Grubb, Judge. 

Action by F. G. Brown, John Douglass, and Herman Blum, here- 
tofore copartners doing business under the firm name of Brown, Doug- 
lass & Blum, for the use of Herman Blum, transférée, against 1,. M. 
Warten, as surviving partner of the firm of H. & L. M. Warten, who 
pleaded a set-ofï. There was a judgment for plaintiffs, and défendant 
brings error. Affirmed. 

W. R. Walker, of Athens, Ala., for plaintiff in error. 
S. L,. Sinnott and J. T. Stokely, both of Birmingham, Ala., for 
défendants in error. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

WAEKER, Circuit Judge. Brown, Douglass & Blum, a fîrm en- 
gaged in business in New Orléans, La., at the request of H. & L. M. 
Warten, made payments to third persons having demands against H. 
& L. M. Warten, which the latter desired to satisfy. This suit was 
brought against the surviving partner of H. & L. M. Warten to recover 
the amounts for which that firm so became indebted. By way of set-off 
and cross-demand the défendant set up that Brown, Douglass & 
Blum were liable to him as surviving partner for an amount greater 
than that sued for, which was lost in alleged gambling cotton futures 
transactions of H. & L. M. Warten with Brown, Douglass & Blum in 
New Orléans. The law relied on to support this cross-demand is the 
f ollowing Alabama statute : 

"Money Paid on 'Futures' nuiy be Recovered. — Any money or thlng paid or 
delivered to any person, whether as principal, agent, or broker, in furtherance 
or settlement of any contract made in violation of this article, may be 
recovered in any action brought by the person paying the same, his wlfe or 
chlld." Code of Alabama 1907, § 3353. 

This statute does not purport to govern, or to détermine the légal 
conséquences of, transactions occurring outside of the state of Ala- 
bama. As above stated, the alleged gambling transactions relied on 
occurred in the state of Louisiana. The légal conséquences of those 
transactions are to be determined by the law of that state. It is not 

i@=3For otiier cases see aame toplc & KEY-NUMBER lu al) K«y-Numberecl Digests & Indexes 
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contended that the law of Louisiana gives a right of action to recover 
money lost in gambling in "futures." What is asserted by way of 
cross-demand amounts to a claim that under an Alabama statute a right 
of action arose out of transactions in Louisiana, though under the law 
of the latter state those transactions did not hâve that efifect. A claim 
that a transaction gave rise to a right of action cannot be sustained, if 
the law of the place where the transaction occurred did not give to it 
the effect of bringing into existence the liability asserted. A right 
of action which is the créature of an Alabama statute does not arise 
out of an occurrence happening in the state of Louisiana. Unless by 
the law of the place where an act is done it gives rise to an asserted 
civil liability, that liability does not exist there or elsewhere. Slater 
V. Mexican National R. R. Co., 194 U. S. 120, 24 Sup. Ct. 581, 48 
L. Ed. 900; Alabama Great Southern R. Co. v. Carroll, 97 Ala. 126, 
134, 11 South. 803, 18 h. R. A. 433, 38 Am. St. Rep. 163; Pendar v. 
H. & B. American Machine Co., 35 R. I. 321, 87 Atl. 1, L. R. A. 1916A, 
428; 12 Corpus Juris, 452, 453. It is not material that the liability 
would hâve been imposed by the law of the state in which redress is 
sought, if the transaction on which the claim is based had happened 
there. 

The conclusion is that the court was not in error in ruling against 
the above-mentioned cross-demand. 

The judgment is afîirmed. 

249 F.— 4 
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GILL V. WHITB. 

(Circuit Court of Appeals, Ninth Circuit April 1, 1918.) 

No. 2999. 

Bankeuptcy <g=p407(3) — Dischaeoe — Gbounds for Denial. 

Tliat tlie bankrupt fraudulently transferred property more than four 
montlis prier to the flUng of the pétition is no ground for opposing his 
discharge. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of CaHfornia; M. T. Dooling, 
Judge. 

In the matter of the bankruptcy of Fillmore White. The spécifica- 
tions of objections to the discharge filed by Eva May Gill were over- 
ruled, and the discharge granted, and the objector appeals. Affirmed. 

Robert H. Countryman, of San Francisco, Cal., for appellant. 
Reuben G. Hunt, of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges, 

GILBERT, Circuit Judge. The appellee, who was a bankrupt, 
petitioned for his discharge. The appellant filed spécifications of ob- 
jection to the discharge. The objections were overruled, and the 
bankrupt was granted a discharge. The appellant assigns error to the 
refusai of the référée to permit the appellant to call the bankrupt's 
wife as a witness on the hearing of the spécifications of objection. 
The referee's ruling was based on the amendaient of June 29, 1906 
(34 Stat. 618, c. 3608), to section 858 of the Revised Statutes (Comp. 
St. 1916, § 1464), as construed in In re Kessler (D. C.) 225 Fed. 394, 
and upon subdivision 1 of section 1881 of the Code of Civil Procédure 
of California, which provides, with certain exceptions, that a husband 
cannot be examined for or against his wife without her consent, nor 
a wife for or against her husband, without his consent. The District 
Court affirmed the ruling of the référée on the ground that the al- 
leged fraudulent transfer of property, concerning which the appellant 
wished to elicit the testimony of the bankrupt's wife, occurred more 
than four months prior to the filing of the pétition in bankruptcy, and 
therefore was not ground for opposing the discharge of the bank- 
rupt. 

Agreeing to that conclusion, we affirm the order of the court below. 
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SANTOWSKY v. McKEX. 

(Circuit Court of Appeals, Seventh Circuit. January 25, 1918.) 

No. 2496. 

JuDGMENT <S=»5<34(2) — Mattebs Concluded — Temporary Restraining Order. 
A teraporary restraining order, made on application for a temporary 
injunction in any suit penUing, is not a final détermination, which ren- 
dors the issues involved res judicata. 

Pétition to Review and Revise an Order of the District Court of 
the United States for the Eastern Division of the Northern District 
of Illinois. 

Pétition by Louis Santowsky against Frank M. McKey, trustée in 
bankruptcy, to revise a decree confirming an order of the référée, 
denying petitioner's title to property. Reversed. 

Bernard J. Brown, of Chicago, 111., for petitioner. 
S. Sidney Stein and Julius Moses, both of Chicago, 111., for re- 
spondent. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. If the order of July 5, 1916, 
hère under considération, was determinative merely of bankrupt's 
pétition bearing date May 6, 1916, to dissolve a temporary injunction 
entered May 5, 1916, we are convinced that the trustee's position is 
untenable. A temporary restraining order made on application for 
a temporary injunction in any suit pending is not a final détermination 
of the issues involved. Such an order is not res judicata of the issues 
temporarily disposed of thereby. Black on Tudgments (2d Ed.) S 
695. 

Upon a careful considération of ail the orders made and proceedings 
had in this bankruptcy matter, we are convinced that the District 
Court, by its order of July 5, 1916, disposed of no matter other than 
the bankrupt's pétition of May 6, 1916, which sought dissolution of 
the temporary injunction, and the order of July 6, 1916, is therefore 
not res judicata as to the title to the property hère in controversy. 

The decree of the District Court, confirming the order of the référée 
bearing date July 28, 1916, is reversed, with directions to proceed to 
détermine the title to the property in controversy. 

4te>For other cases ses same toplo & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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AUTOMATIC PENOIL SHAEPENER CO. v. STBWART MFG. CO. et aU 

(Circuit Court of Appeals, Seventb. Circuit January 2, 191S.) 

No. 2493. 

1. Patents ®=»328 — Validitt — Invention. 

Webster patent, No. 640,846, for a pencll sharpener containing a cutter 
wlth spiral blades, held valid, 

2. Patents <@=>81 — Invalidity — Subséquent Patent. 

A patent is not open to attack because the invention was dlsclosed in 
a patent subsequently issued, wliere there was no clear showing of prior 
use of the devlce last patented. 

3. Patents ®=»828 — Infringement — What Constitutes. 

Webster patent. No. 640,846, for a pencil sliarpener containing a cutter 
provided wlth spiral blades, held infringed by defendant's device. 

4. Patents <S=32.S — Infringement — What Constitutes. 

The Webster patent, No. 810,104, for a pencil sharpener provided wlth 
bearings at opposite ends of the frame, held not infringed by defendant's 
device. 

5. Patents ©=328 — iNFBiNOEArENT — What Constitutes. 

The Balnes patent. No. 839,806, for a pencil sharpener having an ad- 
justable stop in the frame, held not infringed by defendant's device. 

6. Tbade-Mabks and Teade-Naues ©=59(1) — Infkingement — "Junioe." 

Though complainant registered a trade-mark "Junior" for a pencil 
sharpener, it was no Infringement of the same for défendant, who previ- 
oiisly sold pencll sliarpeners under the name "Stewart," to ofCer to the 
trade smaller pencil sharpeners under the name of "Stewart Junior," for 
the Word "Junior," wlth respect to merchandise, signifies a more récent 
product, or a smaller type or model. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Junior.] 

Appeal frotn the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Bill by the Automatic Pencil Sharpener Company against the Stew- 
art Manufacturing Company, a corporation, and another. From a 
decree dismissing the bill, complainant appeals. Reversed, with direc- 
tions. 

Prom a decree dismissing appellant's bill to enjoln future Infringement of 
Webster patents. No. 640,846 and No. 819,104, and Balnes patent, No. 839,806, 
for pencil sharpeners, and for damages arising out of past Infringements, and 
also for an Injunctlon against alleged unfair trade compétition with relation 
to appellant's registered trade-mark "Junior" for pencil sharpeners, thls ap- 
peal is taken. Claims 4 and 5 of the Webster patent No. 640,846, dated Janu- 
ary 9, 1900, read as foUows: 

"4. In a pencil sharpener, a cutter provided with spiral blades, sald cutter 
being mounted upon an axle upon the opposite end of whlch Is a plnlon, an 
internai gear secured to the stationary caslng, and wlth whlch sald plnlon 
meshes, said axle beIng mounted in a bearlng whlch Is mounted upon a second 
aile, a crank secured to sald second axle, and a block secured upon said second 
axle adjacent to said cutter, and provided with a conical groove adapted to 
reçoive a pencil and direct and hold the same against the said cutter, sub- 
stantially as and for the purpose set forth. 

"5. In a pencil sharpener, a shaft or axle 13, Internai gear 21, block 16 
and hub 17 mounted on sald axle, an axle 19 mounted in said hub and carry- 
Ing plnlon SO, cutter 2S mounted on axle 19, sald block 16 beIng provided with 
the conical groove 25, substantially as and for the purpose set forth." 

^oToT other canes see same topic & KEY-NUMBBR lu ail Key-Numbered Dlgests & Indexer 
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Claims 1 and 3 of the Webster patent, No. 819,1<H, Issued May 1, 1006, read 
as foUows: 

"1. In a pencil sharpener, the combinatlon of the frame comprislng the 
disks 9 and 10 with the block 11 Connecting the same, bearlngs at opposite 
ends of the frame, a crank for rotating the same, bearings 19 and 20 in the 
said disks at an angle to the disks, the shaft 18 fitted to the said bearings, the 
sharpening cyllnder 16 carried by the said shaft and geâring arrangea and 
operated to rotate the sharpening cylinder when the frame is tumed by the 
crank." 

"3. In a pencil sharpener, the combinatlon of the frame comprlsing the 
disks 9 and 10 with the block 11 Connecting the same, a casing provided with 
bearings for tlie opposite ends of the frame and having a box 48 to receive 
the shavings, a crank for rotating the frame In the casing, bearings 19 and 20 
In the said disks at an angle to the axis of the disks, the shaft 18 fitted to 
the said bearings, the sharpening cyllnder 16 carried by said shaft and 
gearing arranged and operated to rotate the sharpening cylinder when the 
frame is turned by the hand crank." 

Cliiims 8 and 10 of the Baines patent. Ko. 839,806, Issued Jauuary 1, 1907, 
read as follows: 

"8. In a pencil-sharpenlng machine a cutter cylindrical in form and having 
helically arranged cutting edges, a frame mounted to rotate in a stand or 
casing and carrying the cutter at an angle with the axis about which said 
frame rotâtes, a guide for the pencil in the axis of said frame, an adjustable 
stop in the frame to limlt the longitudinal movement of the pencil, and means 
to rotate the said cutter and give it a planetary motion." 

"10. In a pencil-sharpening machine the combinatlon of a rotary device 
provided with helically arranged cutting edges, means for impartlng both a 
rotary and planetary motion thereto, and of an adjustable stop carried by 
the fiame to limit the longitudinal movement of the pencil." 

The foregoing are the only claims Involved in this suit. Défenses are 
noninfringement and invalidity. 

Henry M. Huxley, of Chicago, 111., for appellant. 
Chas. S. Burton, of Chicago, 111., for appellees. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge (after stating the fact as above). 
[1] Webster, First Patent, No. 64-0,8^6. — Of the nine éléments which 
comprise the sharpener defined in claim 4, quoted above, the elemenr 
described as "a cutter provided with spiral blades" is claimed to be 
unique, and when used in the combinatlon set forth in this claim con- 
stitutes the basis for one of the contributions which Webster made to 
this art. The patentée emphasized this élément in his spécifications 
by saying : 

"On the free end of the shaft I mount a cutter which in shape Is a frustum 
of a cône and is provided with a plurality of spiral blades and the block {16} 
is provided on the side adjacent to the cutter with a conical shaped groove, 
which is adapted to receive the end of a pencil and sustain and direct the 
6ame against the cutter, as will be readlly understood by an inspection of the 
drawings. • * * It will be observed that the blades on the cutter are made 
spiral and so disposed that as the cutter is rotated the cutting will be from 
the point of the pencil backward, thereby giving a fine, long point, without 
breaking the lead." 

The block and the mechanism for rotating the cutter and the block 
about the pencil supply the means for utilizing the spiral bladed cut- 
ter. The advantages of providing a cutter so that each sharpening 
spiral blade performs a progressive shaving action, beginning at the 
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point of the lead and moving backward, over a cutter that scrapes 
like a file, is se obvions that, in the absence of any disclosure in the 
prior art, invention is apparent. Appellant produced a pencil sharp- 
ener which for the first time sharpened the pencil from the point back> 
This machine, by means of the spiral blades, eut thin shavings along 
the wood and avoided the difEculties that were met in case a file were 
used. 

Appellees, however, contend that the prior art, represented by two 
patents, one to Rice, No. 230,338, granted July 28, 1880, and one to 
Hoffman, No. 291,597, granted January 7, 1884, anticipated appellant's 
invention. The Hoffman patent is but an improvement of the Rice 
patent. Hoffman, in his spécifications, says : 

"My improvement has been designed with spécial référence to the needs 
of the pencil sliarpener described in letters patent No. 230,338, » * » and 
it is in this connection that I hâve illustrated it in the accompanylng draw- 
ings, * * * and parts thiis far described are suhstantially the same in 
construction and opération as thoso described in letters patent No. 230,338, 
above referred to, and require no further description hère." 

The contribution to the art made by Rice and Hoffman was chiefly 
in the use of a rotary file, which both patentées used to point the lead 
in the pencil. Neither patent provided for the use of its rotary file 
to eut the wood. Had such a file bcen provided, it would hâve soon 
become clogged with grains of wood and would not hâve performed 
its work. Appellant's sharpener is distinguished from both the Rice 
and Hoffman devices in two important respects. It eut the lead and 
the wood at the same time, avoiding the conséquences that would re- 
suit in case a file were applied to the wood. A sharpener was also pro- 
vided wherein the sharpening began at the point of the pencil and 
worked back. The new features of appellant's sharpener were not 
disclosed by either the Hoffman or the Rice patents. 

[2] Appellant contends that the Eager patent. No. 648,900, May 
1, 1900, described an invention having a cutter of the milling tool type 
and so mounted with respect to the pencil seat as to rotate in the 
proper direction to eut back from the point of the pencil in the same 
manner as the cutter of the Webster patent. This patent, however, 
was issued subséquent to the date of the patent under considération, 
and the évidence as to any prior use of such machine is too meager 
and unsatisfactory to justify us in upsetting appellant's patent on that 
ground. While the Eager machine is distinguishable from the ma- 
chine described in Webster's first patent in other respects, it is not 
necessary, in view of the dates of issuance of the two patents, to point 
out the distinguishing features. 

We conclude claims 4 and 5 of the Webster first patent are valid. 
The latter claim is sustained, in view of this discussion, without fur- 
ther élaboration. 

[3] Noninfringement. — Appellees urge that no infringement of this 
patent is disclosed, because in its cutter the third élément in this claim. 
No. 4, a pinion, must be located upon tfae opposite end of the "axle," 
which is the second élément of the claim. It does not seem to us that 
the location of the pinion is a necessary or an essential part of this 
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third élément. In the particular drawing to which référence was made, 
it is true the pinion was located at the opposite end of the axle; but 
the location of the pinion was not the essence of the élément so de- 
scribed. The claim, fairly construed in the light of the drawings and 
spécifications, does not warrant the limitation or restriction which ap- 
pellees attempt to place upon the location of the pinion. 

[4] Webster Second Patent, No. 819,10Jf — Notiinfringement. — In 
both claims 1 and 3 of this patent there appears an élément described 
in claim 1 as "bearings at opposite ends of the frame" and in claim 3 
as "a case provided with bearings for the opposite ends of the frame," 
and it is contended that appellees' sharpener is not provided with such 
"bearings at the opposite ends of the frame." We hâve examined 
the appellees' sharpener in vain for the two bearings at the opposite 
ends. It is clear that appellees' sharpener carries the rotor on its 
journal bearing at one end of the journal only. True, at the other 
end there is provided a sleeve occasionally used for a smaller sized 
pencil, and when so used it serves somewhat as a bearing. We are 
convinced, however, that appellees' sharpener does not infringe either 
claim for want of this élément above referred to. 

[5] Baines Patent — Noninfringement. — ; Appellees further contend 
that their sharpener does not infringe the Baines patent. No. 839,806, 
because it does not possess that élément found in claims 8 and 10 de- 
scribed as "an adjustable stop in the frame to limit the longitudinal 
movement of the pencil." Appellees' sharpener is provided with a 
stop, but it is not an adjustable stop. Its stop is attached to the 
frame and firmly secured thereto by means of two screws. Appellant's 
contention is that this stop is adjustable, because it can be removed, 
and, when turned over, it will occupy a somewhat différent position, 
and thereby becomes adjustable. In other words, it is possible that 
this stop may be put into two positions, in one of which the pencil is 
sharpened to a finer point than in the other. Ignoring the fact that 
it is impracticable to remove the stop and change ends, we do not be- 
lieve that, if such change is made, adjustability is thereby secured. The 
word "adjustable" in this claim must be construed in the light of the 
mechanisra to which it is applied. An adjustable stop in a pencil 
'sharpener is a stop that may be so adjusted as to permit the pencil 
to be sharpened to varions degrees of pointedness. Appellant's stop 
is more in the nature of a fixed stop. It is firmly secured to the frame. 
We conclude no inf ringement of this patent appears. 

[6] Trade-Mark "Junior." — It is further contended that the court 
erred in refusing an injunction to restrain appellees from using the 
words "Stewart Junior," because of appellant's trade-mark of the 
word "Junior." Appellees hâve at least two pencil sharpenefs upon 
the market. One is known as the "Stewart Junior." The word "Stew- 
art," as written, is a fac simile of the signature of Mr. Stewart, and the 
word "Junior" appears in smaller type in Roman lettCrs, and im- 
mediately beneath the word "Stewart." Appellees deny appellant's 
right to a trade-mark on the word "Junior," when applied to a manû- 
f actured article such as hère under considération. There is much force 
in their argument. The word "Junior," especially as applied to a man- 
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ufactured article, has a well-known meaning. It indicates the later or 
more récent product, or a smaller type or model of a machine that lias 
been on tlie market. In the présent case, it appears f rom the exhibits 
that appellee's "Junior" is a later and a smaller type of sharpener than 
was previously manufactured by it. 

We conclude appellees were within their rights in so using the word 
"Junior" in connection with the word "Stewart," and in view of the 
fact that a similar and larger model of this same sharpener, bearing the 
name "Stewart" written in the same manner, was in use when the 
later and smaller model by the same company was placed upon the 
market. While Webster's patent No. 640,846 has now expired, this 
suit was instituted some time prior to the expiration of the patent. We 
therefore conclude that appellant is entitled to an accounting for in- 
fringement of this patent prior to its expiration. 

The decree is reversed with costs, with directions to enter a 
decree in favor of appellant for an accounting for infringements of 
patent No. 640,846. 



F. B. ZIEG BIFG. CO. r. KUSSELL GRADEE MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. February 13, 1918.) 

No. 3048. 

Patents <S=>328 — Validitt and Infbingement — Boad-Gkading Machine. 

The Clemons patent, No. 924,966, for a road-grading machine, elalms '^ 
and 17, lield valid, but, as Umited by the prior art, not infringed by a 
machine in which the wheels must always automatically move with the 
drawbar and parallel with the Une of draft. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio ; John E. Sater, Judge. 

Suit in equity, by the Russell Grader Manufacturing Company 
against the F. B. Zieg Manufacturing Company. Decree for com- 
plainant, and défendant appeals. Reversed. 

Staley & Bowman, of Springfield, Ohio (Border Bowman and 
Paul A. Staley, both of Springfield, Ohio, of counsel), for appellant. 

A. C. Paul, of Minneapolis, Minn., and A. M. Allen, of Cincinnati, 
Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and MACK, Circuit Judges. 

KNAPPEN, Circuit Judge. This is an appeal by défendant in a pat- 
ent infringement suit, and involves only claims 2 and 17 of the Clem- 
ons patent, No. 924,966, issued June 15, 1909. The District Court 
held both claims valid and infringed. 

The patent is for a road-grading machine, whose mechanism may 15e 
described by référence to a reduced reproduction of Fig. 1 of the pat- 
ent drawings. 

^=sFoT otber caaea see same toplc Se KEY-NUMBER in ail Key-Numbercd Clgests & Indexes 
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The scraper bladc 3 is carricd on a frame supported by rear wheels 
1 and a forward wheel 23, vrhich is ])ivotalIy conneeted to the front 
end of a beam 20, whicli beam is conneeted between its ends to the 
reinforcing flange 11 on the nj^ijer edge of the scraper blade, its rear 
end being pivotally conneeted at 21 to the draw bar 15. The latter 
is held in desired position by a hitch 31, engaging one of the perfora- 
tions in the curvcd bar 10. A release of the latch by the driver's foot 
enables the shifting of the line of draft. As the beam 26 is always at 
right angles with the scraper blade, and as the draw bar always remains 
in the line of draft, its adjustment with respect to the latch bar changes 
the angle of the scraper blade with référence to the line of draft, and 
so sets the blade at right angles with that line or obliquely thereto, 
thus enabling the scraping of the road f rom either side to the center 
or on a level. The wheels / are journaled on crank axles ^, which in 
turn are journaled on swinging brackets 3 pivoted at their forward 
ends to flanges on the scraper blade and at their rear ends to an align- 
ment bar 5; links 7 on the crank axle cbnnect with the lower arms 8 
of operating levers (not shown in the drawing), by which the scraper 
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blade may be raised or lowered throughout its length or either of the 
opposite ends of the blade may be raised. The spécification calls for 
mechanism (not shown in the drawing above and not involved in the 
claims in issue) for putting the swinging brackets into différent angu- 
lar positions, whereby the wheels may be set, at the will of the opera- 
tor, in either perpendicular or obHque positions. In the regular op- 
ération of the machine the drawbar is locked to the latch bar by the 
latch 31, and the aHgnment bar 5 is locked to the beam % by stop 
collars 6 on the alignment bar, one on either side of the beam. The 
machine may be adjusted to any desired operative position by releasing 
the latch 31 and stop collars 6. The claims in suit are printed in the 
margin.^ 

Whether défendant infringes dépends upon the validity and scope 
of thèse claims. 

Clemons was not a pioneer in the road grader art ; nearly every im- 
portant feature of his device was old when he entered the field. Men- 
denhall (to go no f urther) had disclosed a machine by which (as shown 
in reduced Fig. 2 of the patent drawings — a plan view) — 




the scraper blade H is pivotally hung beneath longitudinal side beamst 
G, carried by side rods P, the blade being retained in the desired posi- 
tion by rods V attached at one end to the side beams and at the other end 
to perforated métal plates i?\ secured to the top of the scraper blade, 
the drawbar A being also pivotally attached by a bracket to the rear 
side of the scraper blade. The wheels are carried on brackets depend- 
ing from the side beams, to which the upper ends are rigidly attached, 

1 "2. In a road-gradlng machine the comWnatlon with a pair of wheels con- 
nected to a pair of swinging osclUatlng brackets pivotally attached to a blade 
with means for holding said swinging brackets where set substantially as 
descrlbed." 

"17. In a road-gradlng machine, the combiuation with a scraper blade, of 
supporting wheels at the front and rear of said blade, crank axles connected 
to said blade with freedom for both latéral and vertical swinging movements, 
and to the rear portions of which crank axles, the said rear wheels are Jour- 
naled, independent devlces for vertically adjusting said crank axles and 
means holding the said crank axles for parallel latéral swinging movements,. 
substantially as described." 
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their lower ends being pivoted upon brackets attached to the rear 
end of the scraper blade, which is raised or lowered by means of 
levers connected with the wheel brackets. 

The différences between Clemons and Mendenhall, so far as hère 
important, are thèse: The connection between Mendenhall's wheels, 
side beams and drawbar is such that the wheels must always move with 
the side beams, and thus with the drawbar ; the turning of the draw- 
bar automatically turns the wheels, which must thus always maintain 
practical parallelism with the drawbar. In Clemons, however, the 
arrangement is such that the wheel brackets move independently of 
both beam and bar, and the wheels need not thus be constantly held 
parallel with the Une of draf t ; they are capable of being held in the 
desired position with respect to beam and drawbar through the align- 
ment bar and the stop coUars thereon. We agrée with the Circuit 
Court of Appeals for the Eighth Circuit, that the Clemons patent 
shows invention over Mendenhall (Stockland v. Russell Co., 222 Fed. 
906, 138 C. C. A. 386), but this invention we think résides only, so far 
as the claims hère in issue are concerned, in the positive means for 
holding, where set, the independently moving and adjustable rear 
-wheel brackets. 

We are not impressed with plaintiff's contention that Mendenhall's 
disclosure is shown to be impracticable, nor by the suggestion that he 
had in mind only a road scraper, as distinguished f rom a road grader. 
His device was reasonably adapted for the latter purpose, though not 
as well adapted as that of Clemons. While Mendenhall showed no 
front wheel, there was nothing new in providing one. 

Defendant's structure, as illustrated by the subjoined eut, may be 
thus compared with the device of the patent. 




The scraper blade, as in the Clemons patent, is carried on a frame 
supported by rear and forward wheels; there is, however, no beam 
as distinguished from thç drawbar; the unitary bar which takes the 



60 249 FEDERAL REPORTER 

place of plaintiff's drawbar and beam is pivotally connected near its 
rear end to the upper edge of the scraper blade ; in front of this blade 
there is (as in Clemons) a circular latch bar adjustable on the drawbar, 
with perforations for connection therewith, and swinging brackets 
pivotally connected with the rear side of the scraper blade, to which 
brackets the levers which raise and lower the blade are pivotally con- 
nected, the short arms of the levers being rigidly connected with the 
axles of the rear wheels. Thèse axles are unlike the crank axles of the 
patent, for they permit no latéral and independent movement with re- 
spect to the drawbar ; the wheels must always automatically move with 
the drawbar and pcrallel with the Une of draft. In the rear of the 
scraper blade an alignment bar, whose ends are pivotally connected 
with the respective wheel-supporting brackets, is permanently pivoted 
at the center upon the extrême rear end of the drawbar, which obvi- 
ously is not at ail times at right angles with the scraper blade. Unless 
in its pivoting upon the drawbar, the alignment bar has nothing corre- 
sponding to the stop collars of the patent. 

We think it clear that the alignment bar 5, the stop collars 6 and 
the locking pins S3 are the "means" specified in the claims in suit 
respectively for "holding said swinging brackets where set" and for 
"holding the said crank axles for parallel latéral swinging movements." 
The alignment bar alone is not the means. Défendant has not this 
holding élément, unless, as plaintiff contends, the term "means" should 
be construed broadly enough to include the pivoting of the alignment 
bar directly upon the drawbar. But this we think not permissible, 
for the alignment bar / of Mendenhall was, in efïect, so pivoted 
through its connection with the cross bar B, which was itself directly 
pivoted upon the drawbar, thus establishing a permanent connection 
between wheel brackets and drawbar. Indecd, in defendant's struc- 
ture there is wholly lacking the idea of a mechanically adjustable 
connection between wheel brackets and drawbar, to meet changes of 
draft angle. The adjustment is automatic, as in Mendenhall. This 
différence is, we think, controlling. 

The fact that the machine of the patent can be operated without 
the use of the stop collars on the alignment bar, so long as the angle 
of draft is unchanged, and is thus capable of a limited automatic 
movement, is not highly important; it has at ail times the adjustable 
feature and positive holding means referred to, and such adjustment 
and holding means are necessarily used whenever the angle of draft 
is changed, and thèse holding means constitute an essential élément 
of the claims in issue. Nor is it controlling, as respects the question of 
infringement of the claims in suit, that when the drawbar of the de- 
vice of the patent is locked to its latch bar, the stop collars loose on the 
alignment bar and the scraper blade raised clear of the ground, a 
for\>.'ard movement of the machine will cause the wheels to line up 
parallel with the drawbar. It is also immaterial, as respects the ques- 
tion of infringement, that in plaintiff's commercial machine, apparently 
mannfactured as to some features under another patent than the one 
involved on this appeal, the stop collars are omitted and the alignment 
bar pivoted directly upon the drawbar. 

We conclude that défendant does not infrifge the claims in suit. 
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We find nothing in Stockland v. Russell Co., supra, opposed to this 
conclusion. The device there held to infringe had an alignment bar 
so constructed that in tuming the machine one of the wheel brackets 
swings outwardly, independently of the drawbar. 

The decree of the District Court is reversed, and the cause remand- 
ed, with directions to enter decree dismissing the bill. 



GENERAL ELECTRIC CO. y. COOPER HEWITT ELECTRIC CO. 

(Circuit Court of Appeals, Slxth Circuit January 8, 1918.) 

No. 3036. 

1. Patents €=»109 — Valibitt — Akendment of Application. 

The rule Is that Insertions by way of amendment in the description or 
drawing, or both, of a patent application, do not Invalidate the patent, if 
they are only In amplification and explanation of what was already rea- 
sonably indicated to be wlthin the invention, and this rule applles with 
spécial force where the insertion was required by the Patent Office. 

i. Patents €=>16 — Validity — Impbovembnt Patents. 

A device may be at the same time an infringement upon the relatlvely 
generlc claim of a prior patent and aiso be a patentable improvement 
thereon, and there is no Inconsistency, even presuinptive, betvt'een thèse 
conclusions. 

S^ Patents ©=>32S — Lamp — Effect of Intebfeeence. . 

The Kuch patent, No. 1,090,992, for a mercury vapor lamp, Iwld not 
invalidated by interférence proceedings with Bastian in the l'atent Office, 
in which priority was awarded to Bastian as to certain daims then In- 
cluded In Kuch's application, but not as to the clalms finally allowed. 

4. Patents <S=>328 — Invention — Infwnqement. 

The patent further held to disclose an improvement which involved 
patentable invention; also held Infrlnged. 

B. Patents ®=s167(1) — Validity and Invention — Improvement Patents. 

When a supposed invention is considered with référence to a prior 
patent, to détermine whether there was inventive advance, the claims of 
that prior patent are wholly Immaterial, unless in some poisslble in- 
stances where the claims might interpret an obscurlty. The question is 
whether there bas been inventive advance upon the structure disclosed 
by the spedflcation and drawings, and if the claims seera to reveal the 
later form, when the spécification and drawings do not, It must be be- 
cause of the generlc language of the claims, interpreted in the light of the 
Jeter device. 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit in equity by the General Electric Company against the Cooper 
Hewitt Electric Company. Decree for défendant, and complainant 
appeals. Reversed. 

Squire, Sandcrs & Dempsey, of Cleveland, Ohio, and Pennie, Davis 
& Marvin, of New York City (W. B. Morton and Wm. H. Davis, both 
of New York City, of counsel), for appellant. 

Parker W. Page and Thomas B. Kerr, both of New York City, for 
appellee. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

C=»Foi other cages >ee same toplc & KEY-NUMBBR In ail Key-Numbered Dieests & Indexes 
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DENISON, Circuit Judge. This is the ordinary suit for înfringe- 
ment, based upon patent No. 1,090,992, issued March 24, 1914, to 
Kuch for an improved mercury vapor lamp. Appellant acquired title 
to the patent and was the plaintiflf below. The bill was dismissed 
because the patent was thought to be invalid, and the plaintiiï appeals. 

The conclusion of invalidity is rested upon two grounds : First, 
that new matter was introduced into the application and was not sup- 
ported by new oath ; and, second, that Kuch was anticipated by Bas- 
tian, and that this priority had been adjudicated in an interférence 
between them. A due understanding of the questions thus presented 
requires a brief explanation of the invention. L,amps of this type 
consist essentially of a sealed glass tube, more or less exhausted, hav- 
ing a mercury électrode at each end. When the tube is filled with the 
mercury vapor and the electric current passed through, the vapor 
becomes luminous or incandescent. One of the recognized difficulties 
is that, since greater beat develops at the anode than at the cathode, 
there is at the anode a greater vaporization, and the mercury is dis- 
tilled over and accumulâtes at the cathode, so as to destroy the prop- 
er balance. This difficulty had been met by devices or constructions 
which caused or permitted the excess mercury at the cathode to run 
back occasionally along the tube to the anode ; but this remedy brought 
new operating difficulties in the high pressure lamps. Kuch's object 
was to find a better way to préserve an automatic balance between 
the two électrodes. He took that style of lamp which had a horizon- 
tal tube carrying the mercury at each end in a depending enlargement 
or bulb, and he accomplished a first or gênerai automatic balance by 
directly attacking the vaporization at the anode. His remedy for the 
excess was to make the anode bulb larger than the cathode bulb. It 
followed that the outer surface of the former bulb, which would radi- 
ate beat, would be larger, and would therefore by radiation subtract 
beat from that generated inside the bulb, and so diminish what may 
be called the net beat of the mercury, and the comparative resulting 
anode vaporization. He knew that the effect of a given current upon 
thèse électrodes and under given conditions could be computed, and 
his inventive thought was that, if the radiating surfaces of the two 
bulbs were proportioned to the amount of the beat to be generated in 
each, there would be corresponding radiation and the proper vapori- 
zation balance would be maintained.^ He thus brought about a rough 
and gênerai equalization by attacking the cause of inequality; but 
changes of external température or other conditions would prevent 
this preliminary r^ulation from entirely and always stopping the 
accumulation of excessive mercury at the cathode, and so Kuch pro- 
vided a further and final automatic régulation. He knew that there oc- 
curred at the cathode a phenomenon called the "cathodic aigret." This 
was an agitation suggestive of boiling, and it extended a certain depth 
from the surface of the mercury in the cathode. Obviougly, the bulb 
surface adjacent to the mercury thus agitated would radia te heat much 

1 Théories of heat transmission to the mass of mercury In the bulb are 
aiso Involved, but do not need statement. 
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more actively than the remaining and lower part of the bulb surface. 
Kuch utilized this effect of this phenomenon by interposing, between 
his horizontal illuminating tube and his depending cathode bulb, an 
intermediate upwardly-inclined tube of much less diameter than the 
illuminating tube. A small excess accumulation of mercury in this 
intermediate tube would very considerably raise the lowest point of 
this aigret agitation and so diminish radiation, increase the net beat, 
and promote vaporization. A slight drop in the mercury in this tube 
would hâve the converse magnified efïects; and the mercury levet 
would, automatically, maintain itself substantially constant. We hère 
reproduce Fig. 1 of the Kuch patent as originally filed and as amend- 
ed. Claims 2 and 3 are given in the margin.^ Claims 1 and 4, also 
sued upon, do not require separate considération. 

[1] The original drawing did not show any anode bulb or passage 
thereto from the illuminating tube, nor did the spécification contain 
any particular description of either. During the progress of the ap- 



Kuch's Original Drawing. 





Drawing of Kuch Patent, as Issued 




2 "Claim 2. The herein descilbed gas or vapor electrlc lamp comprlsing a 
tube having électrode chambers at its ends, the cathode chamber beiug con- 
nected wlth the tube by a passage smaller than that Connecting the tube 
and anode chamber, a body of mercury in the cathode chamber and partly 
fllUng the passage Connecting said chamber wlth the body of the tube, and a 
body of mercury In the anode compartment. 

"Clalm 3. A vapor electrlc devlce comprlsing an anode bulb partly flUed 
wlth mercury, a main illuminating tube communlcating wlth sald anode 
chamber and a tube of lesser diameter than said illuminating tube Connecting 
the latter wlth the cathode chamber." 
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plication, an amended drawing was filed as above, and the spécifica- 
tion was made to say, in so many words, that the anode bulb was 
larger than the cathode, and that the passage leading from the illumi- 
nating tube to the îinode was larger than the passage or intermediate 
tube leading to the cathode bulb. The claims, as issued, are made 
to dépend in part upon thèse things not originally specified. Hence 
it is plausibly argued that the insertion was of new matter and was 
vital to the invention as patented; and thereupon it is said that the 
patent is void. Railroad v. Sayles, 97 U. S. 554, 563, 24 L. Ed. 1053 ; 
Raiiroad v. Consolidated Co. (C. C. A. 6) 67 Fed. 121, 129, 14 C. C. 
A. 232. This view overlooks the substance of the invention, as dis- 
closed in the original spécification and drawing. The rule is that in- 
sertions by way of amendment in the description or drawing, or both, 
do not hurt the patent, if the insertions are only in amplification and 
explanation of what was already reasonably indicated to be within the 
invention for which protection was sought-: — "something that might 
be f airly deduced from the original application." Hobbs v. Beach, 
180 U. S. 383, 395, 21 Sup. Ct." 409, 45 L. Ed. 586; Cleveland Co. 
V. Détroit Co. (C. C. A. 6) 131 Fed. 853, 857, 68 C. C. A. 233; Proud- 
fit Co. V. Kalamazoo Co. (C. C. A. 6) 230 Fed. 120, 123, 144 C C. A. 
418 ; Cosper v. Gold, 36 App. D. C. 302. When we seek to apply this 
rule in this case, we first observe that the alleged new matter was not 
only permitted by the Patent Office, but was required, because an élé- 
ment claimed.was not shown or sufficiently described. Thé Patent 
Office has a strict rule on this subject. It fully recognizes that new 
matter must not be permitted, and it is constantly engaged in defining 
what is and what is not new matter. The application of the rule 
must, of necessity, be more or less arbitrary, and the presumption of 
correctness which attends Patent Office rulihgs riiûst apply with espe- 
cial force to this class of ruling ; and most peculiarly is that true when 
the applicant has only complied with the demands which i the Patent 
Office made. 

It is clear to us that Kuch's original application did cover and in- 
clude thèse features sufficiently to justify the later fuUer description 
and drawing. After reciting that thé évolution of heat at the anode 
was greater than at the cathode, so that the vaporization at the latter 
was less, he said that the first object of his invention was to so dé- 
termine the sizes of the two électrode vessels that they should be in 
the same proportion as the heats developed in them, and that the 
second object was to connect the cathode with the illuminating tube 
by means of a narrow intermediate tube. He also says : 

"It Is ea.sy to so proportion the positive and négative électrode vessels that 
the proportion of the heats given olï at both électrodes i.s approximately the 
same as the proportion of heats developed at both électrodes." 

He also says: 

"Tlje size of tlie cathode vessel in proportion to that of the anode vessel Is 
from the beglnning so determined that", the desired results are effiected. 

His érst claim was, 

"In a gas or vapor eleetrlc lamp the combination with an illuminatiilg tube 
of an anode vessel at the one end of said Illuminating tube, a cathode vessel, a 
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narrow intermediate tube between the other end of said illuminating tube and 
said cathode vessel, and a métal liquid doing work in said anode vessel, said 
cathode vessel and said narrow intenuediate tube." 

The second claim specified that the sizes of the anode and the cathode 
vessels should be in proportion to the developed heats. Later claims 
had spécifie référence to the function of the narrow intermediate tube 
in controlling the cathode beat through the aigret action. Thus we 
find repeated and direct référence to the fact that the anode bulb is 
to be larger than the cathode bulb, and in the very proportion which 
bas ahvays been specified in the claims. Since Kuch did not illustrate 
this anode vessel, be must be deemed to bave referred to the well- 
known form in common use. Cosper v. Gold, supra. In this form, 
the illuminating tube entered the anode chamber without any constric- 
tion, but by an opening which was the fuU cross-section area of the 
illuminating tube. It follows that when Kuch specified that at the 
cathode end of the illuminating tube be had a narrower tube entering 
the cathode chamber, he naturally implied that this entrance was small- 
er than the entrance to the anode chamber at the other end of the 
illuminating tube.^ It surely is not the insertion of new matter to put 
into express words a structural characteristic already fairly impHed. 
The attack upon the patent on this ground must fail. The situation 
is closely analogous to that in Abercrombie Co. v. Baldwin, 245 U. 

S. 198, 38 Sup. Ct. 104, 62 L. Ed. , decided by the Suprême Court 

December 10, 1917. 

[2, 3] After most of Kuch's claims, about 20 in number, were allow- 
ed, the Office suggested to Bastian 16 of thèse claims. Bastian adopted 
them, and an interférence was declared. Since both applicânts were 
foreigners, and Bastian's filing date was earlier, the Office awarded 
him priority. So far as the inventions pertained to a proportioning 
of the anode and cathode bulbs, this award of priority is the end of 
the matter ; but at the time of the déclaration of interférence Kuch's 
application contained claims identical with 1 and 2 in bis issued pat- 
ent, and thèse claims were not included in the interférence. like 
claims 3 and 4, added after the interférence, they were characterized 
and limited by the provision that there should be between the illumi- 
nating tube and the cathode tube an "intermediate tube" or a "con- 
tracted passage" of less diameter than the main part or other end of 
the illuminating tube. Count 11 of the interférence, which had been 
one of Kuch's claims and which became claim 11 of the Bastian pat- 
ent, was: 

"lu a vapor lamp, the combination with the horizontal illuminating tube 
of an anode, a cathode chamber, a narrow upwardly inclined intermediate tube 
Connecting the Illuminating tube and the cathode chamber, an active fluid in 
the cathode cliamber and partly filliug the intermediate tube." 

Since this count plainly reads upon Kuch's form, and priority was 
awarded to Bastian, the court took the view that the invalidity of 
Kuch's patent necessarily followed, and assumed that a decree accord- 
ingly was in substantial conformity to the Patent Office décision. 

3 When he made his new drawing, he showed a passage to the anode which 
may be slightly constricted, but his claims do not involve this feature. 
249 F.— 5 
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We think this vîew does not give due force to the rule that a device 
may be at the same time an infringement upon the relatively generic 
daim of a prior patent and aiso be a patentable improvement thereon, 
and that there is no inconsistency-^even presumptive — between thèse 
conclusions. Herman v. Youngstown (C. C. A. 6) 191 Fed. 579, 584, 
112 C. C. A. 185). The intermediate tube of smaller diameter than 
the illuminating tube, or, in other words, the passage to the cathode 
chamber constructed so as to be smaller than the illuminating tube, 
was a feature certainly not shown by Bastian, and its addition to or 
substitution in Bastian's structure might well be a patentable improve- 
ment upon anything which Bastian had invented. In careful observ- 
ance of this distinction and purported compliance therewith, the Pat- 
ent Office reserved out of the déclaration of interférence two claims 
which were Hmited to this additional feature, and later issued to Kuch 
the patent in suit, based on thèse and similar claims. To hold thèse 
claims invalid on account of the resuit of the interférence is not to 
affirm but is to reverse the Patent Office conclusions on the subject; 
and the claims cannot be held invalid for that reason. 

[4] This leaves only the question whether this so-called improve- 
ment, when considered with Bastian put in the prior art (where, for 
the fourth défense, he must be placed — Lemley v. Dobson [C. C. A. 

61 243 Fed. 391, 395, C. C. A. ), involved patentable invention. 

This is the controlling question in the case. It is not free f rom doubt, 
and very likely the decree below was intended to rest substantially 
upon a négative answer thereto. 

Hère, again, the patentée has the benefit, in rather unusual degree, 
of that presumption of correctness which attaches to the Patent Of- 
fice rulings. After the interférence was finished, the examiner reject- 
ed two of the remaining claims of Kuch upon the ground that they were 
identical with the interférence issues, but allowed two others of those 
reserved from the interférence (présent 1 and 2). He also rejected, 
on the same ground, two new claims tendered (présent 3 and 4). Kuch 
finally conceded that the interférence adjudication covered the first 
two just mentioned, but argued that it did not reach 3 and 4, for the 
same reason that 1 and 2 were not included. To thèse arguments the 
Patent Office yielded. Its action in this respect was therefore most 
deliberate and considered, and especial déférence is given to such 
ruUngs. Canda v. Michigan Co. (C. C. A. 6) 124 Fed. 486, 493, 61 
C. C. A. 194. 

[5] Plainly, when we consider a supposed invention with référence 
to a prior patent, to détermine whether there was inventive advance, 
the claims of that prior patent are whoUy immaterial — unless in some 
possible instances where the claims might interpret an obscurity. We 
must look, rather, to the structure disclosed by the spécification and 
drawings, and the question is whether there has been any inventive 
advance upon that structure. If the claims seem to reveal the later 
form, when the spécification and drawings do not, it must be because 
of the generic language of the claims, interpreted by our knowledge 
of the later device. We therefore cannot dépend upon the language 
of Bastian's claim 11 (and similar claims, 10 and 12) in which alone 
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there was any référence to a "narrow intermediate tube" as dis- 
tinguished from the illuminating tube and the cathode chamber, and 
we refer to the spécification and drawings to see whether Bastian has 
the équivalent of the "tube of lesser diameter than the illuminating 
tube" upon the présence of which the Kuch patent dépends. Bas- 
tian's spécification does not mention any "narrow" tube or any "in- 
termediate" tube. Since Bastian's claim 11 déclares that this "narrow 
intermediate tube" is found in connection with the horizontal illuminat- 
ing tube, we may well look for it in his Fig. 1, showing his horizontal 
form and hère reproduced. 




F-iffJ. 






'eu 




Yielding to the Patent Office conclusion that Bastian could make 
this claim on his disclosure, it follows that this élément must be there 
somewhere. It cannot be a part of the cathode bulb. It therefore 
must be that end of the illuminating tube which turns downwardly 
into the cathode bulb. It is rather an awkward conception that, of a 
unitary tube of constant diameter ail of which seems to be the illumi- 
nating tube, part is iluminating tube and part is a "narrow intermediate 
tube" between the illuminating tube and the cathode ; but there is no 
other solution. Bastian's "narrow tube" is therefore an extension of 
the illuminating tube, and of precisely the same diameter, and is "nar- 
row" only with référence to the greater diameter of part of the cathode 
bulb, while Kuch's tube is also narrow with référence to the illuminat- 
ing tube. Is Kuch's form only such a variation as any one skilled in 
the art might naturally make? Défendant insists that the vital rela- 
tionship is between the size of the intermediate tube and the size of the 
cathode bulb, and that, since it was common practice to increase the 
size of the illuminating tube proportionately to the increase in the cur- 
rent to be used, there was no invention in maintaining that part of Bas- 
tian's tube which served as the cathode extension at the small size 
shown by Bastian, and then expanding the remainder of the tube into 
any size which the current required. 

We are not convinced that we should accept this conclusion. In the 
first place, Bastian certainly contemplated nothing of the kind. Not 
only is it évident that his entire illuminating tube must be of such 
very small diameter that superficial tension will prevent the flow of 
the mercury along the horizontal part, but in another patent, issued 
upon a divisional application, he expressly claimed this feature. Next, 
we observe that in Kuch, the mercury arc initially fills the main illumi- 



68 249 FEDERAL KEPOKÏER 

nating tube and usually extends part of the length of the intermediate 
tube. So far as shown by the records in this and in the companlon 

case (No. 3028) relating to the same art (249 Fed. 69, C. C. A. 

), there had never been a lamp with mercury électrodes in which 

the arc or its containing tube was constricted at or toward the cathode ; 
on the contrary, the area of the active cathode surface had always 
been at least as great as the cross-section area of the arc tube; and 
we cannot now say that an innovation in this respect presented no new 
problems as to radiation, amperage or other éléments. If the arc has 
become limited to a central "string," then the constriction would be 
of the space between the arc and the tube walls, and there is no pre- 
sumption that this would be immaterial.* The Bastian device was in- 
operative, except with a small amperage. That its bénéficiai effects 
could be retained, and that it could be made to operate with a high 
amperage, by expanding part of the tube and leaving the remainder 
untouched, seems now entirely obvions to the defendant's expert; but 
we think we hâve no right to say that this was ordinary skill in 1906. 
Such a change would involve, not only expanding part of the tube, 
but (probably) changes in the quantity of mercury to be vaporized and 
readjustment of the anode and cathode sizes — in fact, every factor in- 
volved would be disturbed and subject to recomputation if not to ex- 
périmental research. 

When to thèse considérations we add the fact that défendant, owner 
of the Bastian patent, has abandoned his spécifie form and adopted 
Kuch's, thus paying the "tribute of imitation" (Diamond Co. v. Con- 
solidated Co., 220 U. S. 428, 441, 31 -Sup. _Ct. 444, 55 L. Ed. 527), we 
conclude that the presumption of validity is not sufficiently overcome, 
and that there must be the usual decree for injunction and accounting. 

* We do not overlook Fig. 2 of Hewitt patent No. 682,600 (using one mercury 
électrode). Tlie inserted guide or coUar which produced restriction was for a 
différent purpose, and was of opaque and nonheat-conducting material. It Is 
not more than a suggestion of one élément of Kuch's combination. If it were 
more, it would anticipate Bastian's daim 11. 
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GENERAL ELECTIIIC CO. v. COOPER HEWITT ELECTRIC CO. 

(Circuit Court of Appeals, Sixtli Circuit. January 8, 1918.) 

No. 3028. 

PATENT.S ©=3.^28 — Invention — Method of Operating Vapob Lamps. 

The Kuch patent, Xo. 88.3,725, for a metliod of operating mercury vapor 
lumps, claim 1, held void for laclv of invention, in tliat tlie process or 
method of tlie patent was previously lînown ami nsed for some purposes 
wliere tlic cost was not eonsidered, and tliat tlie discovery of the patentée 
was only of its commercial utility wlieu used under certain conditions. 

Apneal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; John H. Clarke, Judge. 

Suit in equity by the General Electric Company against the Cooper 
Hewitt Electric Company. Decree for défendant, and complainant 
ajjpeals. Affirmed. 

Squire, Sanders & Dempsey, of Cleveland, Ohio, and Pennie, 
Davis & Marvin, of New York City (W. B. Morton and Wm. H. 
Davis, both of New York City, of counsel), for appellant. 

Thos. B. Kerr and Parker W. Page, both of New York City, for 
appellee. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

DENISON, Circuit Judge. The appellant, as owner of the Kuch 
patent, No. 883,725, issued April 7, 1908, for a method of operating 
vapor lamps, brought this action in the court below against the ap- 
pellee, for infringement of claim 1. The bill was dismissed because 
this claim was held invalid. 

We think the judgment below may rightlv be sustained upon a 
comparatively simple ground, which makes unnecessary any extended 
considération of vajjor lamps or of the opera.tive principles involved. 
The mercury arc lamp is the most familiar type of the class to which 
the patent refers, and its gênerai theory is recitcd in our opinion in 

the companion case (No. 3036). 249 Fed. 61, C. C. A. . 

The electric energy passed through such a lâmp may be measured in 
ternis of volts per centimeter of the lamp's length, the consumption 
of current in terms of watts, and the light-giving resuit in terms of 
candie power. Eiïiciency was, therefore, a matter of candie power per 
watt or watts per candie power. In the former method of statement, 
the extrême high point in the curve plotted upon a chart would repre- 
sent the highest efficiency — that is, the most light in proportion to the 
electric energy used. It was well known that, as the voltage was in- 
creased, the efficiency increased until a certain point was reached, and 
thereafter further increase diminished the efficiency. Selecting the 
conditions of the alleged infringing lamp in order to get concrète 
figures, it was found that about 2 volts per centimeter gave the best 
resuit, and indicated the high point in the curve of candie poweî" re- 
sults, while 2%, 2i/2, 2%, and 3 volts per centimeter gave progressively 
diminishing results. We assume it to be the fact, as claimed in be- 

<g=i»For otbei cases .see same topic & KEY-NUMBBR in ail Key-Numbereri Digests & Indexes 
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half of the patent, that the experts in the art had accepted this as the 
fixed law of the opération of the lamp, and had therefore abandoned 
any thought of carrying the pressure higher in commercial lamps where 
economy of opération was important. Kuch discovered that, if the 
voltage was increased considerably beyond the supposed end of the 
economy road, contrary results followed, and, with very high pres- 
sures, the efficiency curve could be carried well above the formerly 
understood high point, thus achieving a second and greater maximum 
of efficiency. His discovery is broadly formulated in his patent by the 
first claim which reads : 

"The inethod of working gas or vapor electrle lamps liavlng mercury élec- 
trodes to increase thir efficiency, whleh consists in applying to said électrodes 
an electrle potential greater for unit length of column of light than tliat cor- 
respondlng to the minimum point of its curve of efficiency, substantially as 
described." 

Confessedly, Kuch devised no new apparatus. He only employed, in 
an existing apparatus, a potential greater than what had been supposed 
to be the limit of efficient use. Whether such a discovery is a pat- 
entable invention under any circumstances — one of the questions con- 
sidered below — we pass by. For the purposes of this opinion, we as- 
sume that, if he had been the first person who intelligently and pur- 
posely persisted in such use of such potential, or to disclose that it 
could be used with some useful resuit, the discovery would hâve been 
a patentable process or method. See Bethlehem Co. v. Niles Co. (C. C.) 
166 Fed. 880. 

However, we cannot give him crédit for this priority. High voltage 
develops great beat, and great beat melts glass. This fact, pehaps 
as much as the discouraging look of the efficiency curve, had prevented 
the use of very great pressures ; but at least two or three years before 
Kuch's discovery mercury arc tubes had been made of fused quartz, 
which would endure extremely high températures. The physical 
obstacle to the increase of voltage in thèse lamps had therefore disap- 
peared. We think the only reasonable interprétation of the record, 
giving Kuch the benefit of some doubts, is that, at the date of his 
discovery, ail attempts to use, for commercial lighting, a voltage per 
centimeter of more than the équivalent of 3 in a tube of the diameter 
used in the infringing lamp had been abandoned, but that much higher 
voltages were in use in quartz tube larnps for laboratory expérimental 
and scientific use. Even if it ought not to be assumed that thèse 
voltages above the formerly supposed "critical point" of the particular 
lamp were actually used from time to time as there was scientific or 
expérimental need for lights of greater intensity, certain it is that 
from the time of Cooper Hewitt's first disclosure it was a commonly 
understood law of opération that the total light produced increased 
with the density of the vapor; that the necessary voltage per centi- 
meter, with a given diameter of tube, increased at the same time, or, 
put the other way around, that an increased voltage produced greater 
density and more intense light. No one had ever supposed that there 
was any maximum limit to the light intensity thus to be obtained, short 
of atmospheric pressure or the destruction of the tube. It was, there- 
fore, common knowledge, after the quartz tubes were in use, that lights 
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of highest intensity could be produced by the process of the patent, 
if anybody wanted siich a light and did not care what it cost. It is 
quite immaterial whetlier we say that the patented process had been in 
use to accomplish a iiseful resuit by those who did not know that they 
were thereby accomplishing another useful resuit, or say that it was 
well known in the art that the use of the patented process would pro- 
duce a useful resuit, although nobody had used it to produce that re- 
suit because every one thought it would cost too much to do so. From 
eitlier point of vievv, the sum of the matter is that Kuch only discov- 
ered a previously unknown law of opération involved in a known 
method ; he discovered that light, produced by known lamps, operated 
by a known method, had not only the known quality of intensity, 
but also the previously unknown quality of cheapness. In still other 
words, while he was the first to make completely intelligent use of this 
high potential. he was not the first to use it — or, at least, to disclose 
that it could be used- — for one useful and understood purpose. We 
are clear that such a discovery does not constitute a patentable inven- 
tion — indeed, when the matter is thus stated, we do not understand 
counsel to contend otherwise. O'Reilly v. Morse, 15 How. 62, 14 L. 
Ed. 601 ; Burr v. Duryee, 1 Wall. (68 U. S.) 531, 17 h. Ed. 650; Wall 
V. Leck (C. C. A. 9) 66 Fed. 552, 13 C. C. A. 630; Carmichael v. 
Jackson (C. C. A. 7) 192 Fed. 937, 113 C. C. A. 327. In each one of 
the cases specially relied upon by plaintiflf^ it appears that the process 
or method was previously unknown, and not merely that its commer- 
cial utility was unknown. 

Even if we accept plaintifï's theory that the low pressure lamp and 
the high pressure lamp should be considered as separate things, and 
not as a unit embodying the progressive pressure, yet plaintiff is no 
better ofï; they are certainly very analogous to each other. In the 
low pressure lamps, it was the common practice to increase the volt- 
age until tests indicated that the high efficiency point for that particu- 
lar lamp had been reached ; and this is what Kuch did with the high 
pressure lamp. 

The decree below proceeded in part upon the theory that the in- 
fringing lamp — which plaintifï must consider the patented lamp — had 
its minimum point of efficiency at about 3 volts per centimeter, but in 
opération used a potential increased to about 8 volts per centimeter, 
thus indicating that the use of the latter voltage would infringe or 
would anticipate. It was conceded that earlier lamps had been operat- 
ed at a pressure of 8 or more volts per centimeter, and thus, it was 
thought the patent's invalidity was shown. Plaintiff now says that 
there is no necessary relationship between volts per centimeter and the 
efficiency curve, but that the diameter of the tube, or amperage, must 
be taken into account, and that, when the figures are thus rectified, 
it will be found that (e. g.) the voltage per centimeter of 8, used on the 
Bastian early lamp, was équivalent to a voltage per centimeter of 2 

1 Nielson v. Harford, Webster's Patent Cas. 275 ; Badische Co. v. Kalle 
(C. C.) 94 Fed. 163 ; American Co. v. Howland Co., 80 Fed. 395, 25 O. C. A. 
500; Byerley v. Sun Co., 184 Fed. 455, 106 C. C. A. 5:37; Carnegie Co. v. Cam- 
bria Co., 185 U. S. 403, 22 Sup. Ct. 698, 46 L. Ed. 968. 
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on the infringing lamp, and hence the Bastian voltage of 8 was before 
his lamp touched its minimum efficiency, just as the defendant's volt- 
age of 2 is above or before the minimum efficiency point of defendant's 
lamp. We are inclined to the view that plaintif! is right in this posi- 
tion, and that earlier lamps cannot be pronounced anticipations of 
Kuch's actual discovery merely because they were operated at volt- 
ages per centimeter higher than the défendant now uses ; but the mis- 
apprehension now charged against the court below seems to hâve been 
shared by the patentée. Plaintiff now says, in effect, that the efficiency 
curve is determined by the watts input instead of by the voltage per 
centimeter; but the patent itself suggests no measure save the latter, 
and the second claim (not in suit) is drawn in terms of the latter 
measure. Plaintifï, in effect, confesses that the second claim fails to 
formulate the invention, unless the claim happens to be applied to a 
lamp of the same diameter as the one which the patentée was using. 
We see, therefore, that plaintifï's attack upon the decree below in this 
respect, if the attack is in truth well founded, develops a very con- 
sidérable defect in the patent spécification. Nowhere does the patent 
indicate that the amperage, or the diameter of the tube, is an essential 
factor in determining the existence or use of the patented invention. 
Whether this incompïeteness of explanation might be fatal, or whether 
the profession, to which it was addressed, ought to be thought suffi- 
ciently skilled to supply the deficiency, we need not consider. 

There is another difficulty in plaintilï's way: The claim in suit in- 
cludes any use of a voltage per centimeter greater that that "corre- 
sponding to the minimum point" of that particular lamp's curve of effi- 
ciency. Taking the same concrète instance which we hâve used, the 
defendant's infringing lamp, the plotted curve shows that an increase 
of the voltage from 3 per centimeter, which is the minimum point of 
the curve, up to about 6 per centimeter, gives no efficiency above the 
first maximum which had been reached with about 2 volts per centi- 
meter. We find, therefore, a range of increase within the terms of 
the claim which seemingly produced no new resuit whatever along 
those lines of efficiency in which the invention consisted. If the claim 
had called for using a voltage greater than that corresponding to the 
minimum point of efficiency, and continuing that increase until the 
lamp passed its former known maximum of efficiency, it would hâve 
defined the invention which is now claimed to be new and useful. As 
the claim now reads, it is broader than this définition will justify. 
We do not overlook some considérations tending to weaken the con- 
clusion of invalidity claimed to resuit on this ground ; but at least 
there is, in this matter, a considérable difficulty to be overcome by 
plaintiff before the less technical questions can be reached. 

The decree below is affirmed. 
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KINTNER et al. v. ATLANTIC COMMUNICATION CO. et aL 
(District Court, S. D. New York. November 19, 191Î.) 

1. Patents ©=328 — Validity and Infeingeitent — Wireless Trr.iïORAPTrr. 

The Fessenden reissue patent, No. 12,168 (original No. 706,737), for 
Improvements in transmission of energy by oleetromagnetic waves, 
daims 2, 3, 10, 15, 16, and 17, for a sending eonductor, are withln ttie 
original spécification, and first disclosed clearly and definitely a System 
of continuons génération, and such disclosure Involved invention. Sucli 
claims also held infringed. Claims 19, 20, and 21, for a System of trans- 
mission, are void as too broad. 

2. Patents <8=>170 — Construction and Scope — State op the Art. 

An inventer Is entitled to ail the benefits of hls invention, notwlth- 
standing the fact that he may not hâve fully appreciated those advan- 
tages, especially in the early stages of an extremely diflieult art. 

8. Patents <S=3l70 — Vaiidity — State of the Art. 

Where, when an application was tiled, the art was new, and some ol 
Its définitions and pliraseology were still in the making, and where it is 
apparent that the patentée was not endeavoring to utilize after-acquired 
knowledge, courts should not X>e astute to flnd obstacles against the in- 
ventor. 

In Equity. Suit by Samuel M. Kintner and Halsey M. Barrett, re- 
ceivers df the National Electric Signaling Company, against the 
Atlantic Communication Company and others. On final hearing. De- 
cree for complainants. 

Suit for infringement of claims 2, 3, 10, 14, 15, 16, 17, 19, 20, and 
21 of reissued letters patent No. 12,168, to Reginald A. Fessenden, 
dated November 10, 1903, the original patent No. 706,737, being dated 
August 12, 1902, and the application for reissue having been filed 
October 20, 1903. 

Frederick W. Winter, of Pittsburgh, Pa., and Drury W. Cooper, of 
New York City, for plaintiffs. 

Charles Neave and Harry E. Knight, both of New York City, and 
Hervey S. Knight, of Washington, D. C, for défendants. 

MAYER, District Judge. Thîs is the usual patent infringement 
suit, the défenses relied upon being invalidity and noninfringement. 
Two grounds of invalidity are urged : (1) Noninvention ; and (2) that 
the subjcct-matter of the claims was injected into the application after 
the original date of filing, and therefore constitutcs an invalid enlarge- 
ment of the application. 

[1] Noninfringement îs urged on the ground that défendants do 
not use instrumentalities coming within the claims in issue, when in- 
terpreted as défendants insist they must be. The subject-matter of 
the patent is addressed to the transmission of energy by electromag- 
netic waves. The patentée states : 

"The invention described hereln relates to certain Improvements In trans- 
mission of energy by electromagnetlc waves, and has for Its object the pro- 
duction of more efficient sendlng or generating conductors. It Is a further ob- 
ject of the Invention to provide for the production of mechanical movementa 
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by tlie direct interaction o( currents induced in the recelving conductor by 
electromagnetlc waves and constant or varying magnetic llelds." 

"In tlie experiments heretofore made in wireless transmission of energy, as 
in telegrapliy, relatively high frequencles — e. g., of the order of 2,000,000 peri- 
ods or more per second — liave been used. It is impossible to i)roduce or 
iitilize nieclianical movements directly by the interaction of a constant or 
independently varying magnectic fleld and a current induced by electromagnet- 
lc waves of sueh high perlodicities, for the reason that either the élément 
to be moved (as the diaphragm of a téléphone) is incapable of such rapid vi- 
brations or the vibrations are toc rapid to be utillzed. In order to utllize 
directly the Interaction between currents Induced by electromagnetlc waves 
and a constant or Independently varying magnetic fleld to produce motion in 
one of two members, of a recelving instrument, one member thereof, consist- 
ing of a contant or independently varying magnetic fleld, the sending con- 
ductor is so constructed that Its eapacity or self-induction, or both, are large 
as compared with the value of the aerlal wire commonly used in the art and 
distributed with practlcal uniformlty along the conductor from or near its 
top to a point at or near the instrument. By thus Increasing the eapacity and 
self -induction of either of them, the frequeney of the electric oscillations in 
the conductors, and consequently of the waves generated, will be sufflclently 
low to produce utllizable motion In the instrument. By 'low frequeney' Is 
meant low relative to the frequeney hltherto used in wireless telegraphy." 

The claims fall into two groups, the first of which relates to the 
"sending conductor" and the second to a "system," in which contînu- 
ous electromagnetic waves are radiated for the transmission of energy. 
In the first group are claims 2, 3, 10, 15, 16, and 17, and in the second 
group are claims 19, 20, and 21. Claims 2 and 19 are quoted as 
substantially typical of the two groups. 

"2. A sending conductor for electromagnetic waves, having its eapacity so 
adjusted that the waves radiated tlierefrom hâve a low frequeney, substan- 
tially as set forth." 

"19. A System for transmission of energy by electromagnetic waves In com- 
bination with a radlating conductor and a source of alternating electrical en- 
ergy or potentlal, said radlating conductor and source being co-ordinated and 
î'elatively adjusted to radiate a substantially continuons stream of electromag- 
netic waves." 

Apparently there is no attack on the reissue as such, but défendants 
attack the original patent on the ground that there was an unwarranted 
departure from the disclosure in the application as originally filed. 
The changes (many of which were evoked by discussions with and 
the action of the Patent Office examiner) are too numerous to analyze 
in détail. The contentions of défendants as to the interprétation of 
the patent are concisely stated as follows : 

"The only teachlngs that could posslbly be gathered from the Fessenden 
spécification, as originally filed, were: 

"la. A sending conductor, identlfied as — (1) The antenna or radlating part 
of a transmittlug System. (2) Having Its constants adjusted to transmit fre- 
quencles reeelvable mechanically and therefore audlo frequencles. (3) Hav- 
ing 'a source of alternating voltage' directly eonnected therewlth, and deliver- 
ing its original frequeney directly thereto, wlthout use of a spark device, 
stepplng up device, or other intervenlng oscillation producing device; the old 
f orm of induction coll (with its current Interrupter) or else the dynamo or the 
transformer were recognized by him as équivalent for ail results theu con- 
celved of. ''■ ■ 

"Ib. That on May 29, 1901 (the flling date), Fessenden had not the sllghtest 
thought of teaching the existence of, or any manner of advantage in — (4) 
iSubstantlally c'oiitinuous radiation; or waves of uniform strength, or any 
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manner of advantage in the characteristic output of a dynamo per se or any 
différence between a dynamo, as tlie source, and well-known damped wave 
sources such as an induction coil (which always lias a vibrator) or a trans- 
former having its primary supplled from any source (Inc)uding direct cur- 
rent sources actlng througli a Wehnelt interrupter or ttie usual induction 
coil)." 

The application as origirially filed illustrated and described a dynamo 
connected directly to the aerial. The spécification mentioned only one 
numerical value of the f requency, to wit, a f requency of 100,000 or less. 
The original spécification also stated that : 

"The best results are obtainod whon the frequency of the source of alternat- 
ing voltase, as u dynamo, is etiual or approximately equal to the natural 
frequency of the radiating System." 

The évidence warrants the conclusion that a 100,000-cycle alternator, 
or an alternator of any other frequency, directly connected to the an- 
tenna as shown in Figs. 1 and 2 of the patent, with the alternator fre- 
quency equal or approximately equal to the natural frequency of the 
radiating System, will produce a continuous electromagnetic wave hav- 
ing a frequency equal to that of the alternator, and of constant ampli- 
tude. 

It is true that in referring to the "exciting generator" Fessenden did 
not limit himself to a dynamo ; for he said : "As, for example, the 
exciting generator may be a dynamo, a transformer, or an induction 
coil. * * * " It is, however, immaterial whether or not Fessenden 
placed his strongest emphasis on the dynamo. The évidence, in my 
opinion, warrants the belief that Fessenden fully appreciated the value 
of the dynamo in his combination as one of the éléments by means of 
which the desired continuous or sustained waves could be attained. 
But whether or not this conclusion is correct is again immaterial, be- 
cause the point is that Fessenden disclosed to the man skilled in the 
art, the means of obtaining the resuit, to wit, continuous génération. 

[2] An inventor, of course, is entitled to ail the benefits of his in- 
vention, notwithstanding the fact that he may not hâve fully appre- 
ciated those advantages, especially in the early stages of an extremely 
difficult art. 

[3] It must not be forgotten that, when this application was filed, 
the art was young, and some of its définitions and phraseology were 
still in the making, and where, as hère, it is apparent that the patentée 
was not endeavoring to utilize after-acquired knowledge (as in Kint- 
ner v. Atlantic Communication Co. [D. C] 230 Fed. 829, afifirmed 240 
Fed. 716, 153 C. C. A. 514), courts should not be astute to find ob- 
stacles against the inventor. 

In part answer to the contentions of défendants, as quoted supra, 
it appears that in the original spécification the conductor was de- 
scribed as a "generating conductor." This was changed to "sending 
conductor," and supplemented by a définition consistent with "generat- 
ing" conductor as follows: 

"The terras 'sending conductor' and 'recelving conductor,' as hereinafter 
employed, indlcate ail of the circuits of the sending and receiving stations 
from top to ground, • * * including ail apparatus in séries with the 
circuits, whlle the term 'radiating portion' indicates substantially ail of the 
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semlliig conductor frcim top or extrême end of saine to a point at or ncar 
junction with the appai'a^"s for efCecting the osciUatory cliarsïing aud dls- 
eharging thereof, such as sparking terminais, transformer colis, armature 
wlndlngs, etc." 

Since daims 2, 3, 15, 16, and 17 are drawn explicitly to a "sending 
conductor," they must be read to mean vvhat the spécification defines to 
be the sending conductor, and cannot be construed to cover merely 
the radiating portion or aerial. In other words, they must be read 
to include, not only the aerial, but ail of the sending circuits, includ- 
ing the generator. In effect, they mean a sending or,generating Sys- 
tem having the necessary high capacity, small inductance, and low 
résistance, to radiate waves of low frer(uency. Further, the disclosure 
was not limited to audio frequencies, but broadly to "transmission of 
energy by electromagnetic waves." 

As to the criticisni in respect of Fessenden's lack of appréciation 
of the characteristic output of a dynamo, it lias already been shown 
that hi clearly indicated that a dynamo could or should be used. It 
is immaterial that a dynamo producing frequencies of 100,0CX) or 
less was not then in existence. ïïessenrlen Ijelieved that such a dynamo 
could be constructed; he pointed out that it was part of his system, 
and, as matter of fact, he persisted until the General Electric Com- 
pany (with the aid of its own expert staff), acting on his orders and at 
the expense of Fessenden's employer, finally built the dynamo desired. 

Perhaps the strongest point suggested l)y défendants on the file 
wrapper branch of the case is that which calls attention to the référ- 
ences of Fessenden to the use of the spark discharge. See reissue pat- 
ent, line 39 et seq. Af ter describing his system, Fessenden said : 

"I am able to suhstltute for the iiuluctioii coll a spark gap uow iu use, a 
dynamo or simllar source of alteruating voltage." 

He then continued : 

"If the dynamo be used without the spark gap, I am able at once to pi'o- 
duce a continuons train of radiant waves; * * * turthermore, where the 
spark discharge Is used, I am able • * * to completely bridge over the 
intervais of no radiation." 

Apparently Fessenden supposed that he could work out continuons 
génération with the spark gap as well as with the dynamo without the 
spark gap ; or, it may be, that this was in the nature of an anchor to 
windward in the characteristically Fessenden hope of covering every- 
thing which might thereafter be discovered or invented. But, be- 
cause Fessenden advanced this theory as to spark discharge, it does not 
follow that the patent failed to disclose a system of continuons généra- 
tion and the physical means therefor. It is enough that the spécifica- 
tion disclosed the invention, even though in so doing extraneous or 
irrelevant or useless matter was also inserted in the spécification. 

In brief, the original spécification was clear enough to instruct the 
art, and the amendments thereto, so far as affect this case, were main- 
ly in the nature of élaboration and clarity. Boyce v. Stewart-Warner 
Speedometer Corporation, 220 Fed. 118, 136 C. C. A, 72. From the 
foregoing summary outline, it follows that there was no enlargement 
or departure in respect of claims 2, 3, 15, 16, and 17. 
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Claims 19, 20, and 21 are on a basis quite différent from the other 
claims in issue. In daim 2, for instance, the sending conductor, when 
read with tlie définition in the spécification, is clearly described, and 
the adjustment of capacity so as to accomplish low frequency was 
something readily understandable. In claim 19, however, such an 
expression as "being co-ordinated and relatively adjusted to generate 
and radiate a substantially continuons stream of electromagnetic 
waves" amounts practically to stating a resuit — contrary to the doc- 
trine of Corning v. Burden, 15 How. 252, 14 L. Ed. 683. Further, 
the terms are very indefinite and not within the principle of Eibel 
Process Co. v. Remington-Martin Co., 234 Fed. 624, 148 C. C. A. 390. 
No référence is made to the "sending conductor" of the patent, but, 
inter aHa, to "a" source of alternating electrical energy; i. e., to any 
source without describing the character of the source. Further, there 
is no restriction as to the frequency to be used. This group of claims 
(19, 20, 21) represents an eiïort to corral the art by the use of compre- 
hensive indefinite terms, and the spécification does not help out nor 
limit thèse claims to explicitly stated instrumentalities which shall 
niake up the "system." That thèse claims are intended to be broad and 
all-gathering is illustrated by the fact that most of the other claims 
were for more or less spécifie instrumentalities, such as (to illustrate) 
claims 2 and 23. The efifort, as set forth in claims 19, 20, and 21 to 
foreclose broadly against the future a continuons génération System, 
cannot be approved and thèse claims are held void. 

Starting with the foregoing interprétation of the patent, attention 
must next be turned to the prior art. Many prior patents, publica- 
tions, drawings, and apparatus were introduced in évidence, which are 
of no service and tend only to swell the record; but in a case of 
this character, which is unfolded gradually as it proceeds, the trial 
court is largely helpless, because, before the subject is grasped, error 
may be committed by excluding some apparently irrelevant or useless 
previous patent or publication, which, perhaps, later may appear to 
the trial or appellate court to be germane and important. i I shall 
theref ore refer only to so much of the prior art as seems to me worthy 
of discussion. 

On May 29, 1901, the art needed many advances, one of the most 
important of which was increased power, which could be utilized at 
the receiver. The éléments of the claims in issue are concededly old, 
and, while there is a wealth of scientific discussion of many subjects, 
both by the experts and in the pertinent literature of this record, the 
essential questions are (1) whether spark génération was in 1901 the 
accepted method ; (2) whether Fessenden was the first to disclose 
clearly and definitely a departure theref rom — i. e., a system of continu- 
ous génération with the practical means for its production; and (3) 
whether such disclosure rose to the dignity of invention. 

In approaching the subject, it is extremely important to think, if 
possible, as of 1901. In this case, that is a troublesome task, because 
of the extraordinary progress in this art since then, and the conséquent 

1 This observation does not apply to Mr. Tesla's testimony, which took the 
form ot a lecture, for the failure to limlt which I bold myself responsible. 
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difficulty of discarding from considération many items of after-ac- 
quired knowledge. It is also necessary in this case not to accord Tin- 
due importance to isolated suggestions in scientific papers and discus- 
sions. Such suggestions are not infrequently controlling in a well- 
developed and well-understood art where skilled men can readily ap- 
preciate the disclosure. In the infancy of a new, and, at the time, little 
understood, art, however, the alleged prior art necessary to négative 
invention must be clear, and doubts as to its meaning and disclosures 
should ordinarily be resolved in favor of the inventer. 

The Lodge patents, infra, are, in my opinion, the most important 
prior art, and they will be discussed last. 

Tesla. While the world is indebted to this inventor for some highly 
valuable contributions, his worli and his patents and publications hâve 
added nothing to the branch of the art hère under considération. Time 
alone will détermine whether some of his théories are right, but pat- 
ent causes cannot be decided on spéculation. Tesla's two-path con- 
duction method dépends upon impressing enormous voltages mounting 
to the millions, upon a terminal extending so high above the earth's 
surface as to bring it into or close to an air stratum sufficiently rarified 
to become a good conductor. To attain the enormous pressures it 
was necessary to store the energy in a condenser and then set it free 
at once. Such a System is far removed from accomplishing continuous 
wave transmission. (See Hogan's discussion.) Tesla's one-path con- 
duction method seems too late ; but, in any event, as Hogan, plaintiffs' 
expert, said: 

"The whole proposition Is highly spéculative. • ♦ ♦ It offers a complète 
séries of eontrasts as opposed to radio telegraphy, either in theory or in 
practlce." 

Finally, Tesla's work was purely expérimental, and added nothing 
to the practical art; nor did Bissing's article in the Electrical World 
of January 21, 1899, p. 85, add anything. Indeed, Bissing's référence 
to the Edison patent, 465,971, indicates that he classed Tesla's dis- 
closure with the Edison and similar Systems, whose efïects are at- 
tributable to electrostatic induction and not to electromagnetic radia- 
tion. 

Germon Braun Patent of July 7, 1900 I accept Hogan's views as 
to this patent. They are concisely stated as f ollows : 

"The first part of the spécification classifles electrical oscillations into 
three groups, the first of whieh may be produced mechanically by machines, 
et cetera, and which necessarily hâve extremely limited numbers of periods. 
ïhe second group is the one where the number of oscillations Is determlned by 
Leyden jars and induction colis, and has frequencles so very much higher that 
it is exceedingly difficult to reduce the number to such an extent that It will 
àpprdach the number of oscillations producible by machines. The third group 
of frequencles has become well known through the studies of Hertz, and Is 
4etermlned by the discharge of the capacities of 'simple bodies,' such as the 
normal conductor of a Hertzian oscillator or a small rod. Braun states that 
so far in the development bf spark telegraphy only discharges of simple bodies, 
such as the Hertz oscillator, hâve been used, and that 'In this telegraphy 
by means of the electromagnetic waves of Hertz It is an essential condition 
that receiver and transmltter should be visible to each other uninterruptedly 
and to their entire extent. The salis of a vessel, smoke, trees, buildings, et 
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cetera, weaken the effeet -when interceptlng the vision, or interrupt Hie effect 
entirely.' He then proposes to get longer waves than those of Hertz — that 
Is to say, v^aves longer than two or three meters In length (wliich are of the 
sort which would be afEected by the interposition of objects which would pre- 
vent complète vislbility of the receiving station from the transmitter) — and 
say s that thèse increased wave lengths will be secured from the discharge of 
a I^yden jar. Thèse wave lengths, somewhat longer than the exceedingly 
short disturbances of Hertz, are nevertheless much shorter than the wave 
lengths used by Marconi in 1901. The oscUlator, as shown in the drawings 
and as operated for the production of wave lengths, say, of 20 or 30 meters, 
will hâve enormous periods of inaetivity between each spark discharge of 
the Leyden jar or condenser. There is no suggestion of longer wave lengths 
than those used in the practiee of the art of radiotelegraphy, but merely of 
wave lengths longer than those of Hertz's original experiments. There is no 
suggestion of coutinuity of génération, and in fact the exact opposite must 
resuit from the use of such an arrangement of apparatus ; and there is no 
antenna shown or described, exeept that near the end of the specltieatlon a 
'longitudinally stretched transmitter wire' is referred to." 

Marconi Pour-Circuit Tuner Patent, Belgian 162,810. For conven- 
ience, the experts hâve considered British patent 7,777 of 1900. See, 
also, United States patent 763,772, discussed in Marconi Wireless Tel 
Ce V. National Electric Sig. Co. (D. C.) 213 Fed 815 Marconi, un- 
der this patent, used the spark gap. By his arrangement he succeeded 
in producing quite persistent wave trains, but only damped wave groups 
could be produced. There is no disclosure of low frequency, nor of 
continuons waves. The longest wave length in the early practiee un- 
der this patent was about 300 meters, corresponding to a frequency of 
1,000,000 per second. 

Lodge British Patent, No. 11,575 of 1897, and United States Patent 
No. 609,154., August 16, 1898. I think Judge Veeder has correctly 
summarized the main features of the Lodge advance in the foUowing 
language : 

"The capacity of a vertical wire Is not great, and the extent to which it 
may be increased by lengthenlng the wire or adding capacity areas is obvious- 
ly llniited. Lodge came forward with a new idea. Although he recognized the 
Impossibility of having a circuit which should be at once a good radiator or 
absorber and a persistent oscillator, he proposed a compromise. He increased 
the persistencè of vibration of his radiating circuit at the expense of its 
radlating qualifies, and increased the accumulative power of his receiving cir- 
cuit at the expenso of its absorbing qualifies. EfCecting this compromise by 
means of the introduction of an induction coil in an open circuit, he obtained a 
train of waves of approxlmately equal amplitude and thus rendered effective 
syntony possible. But the syntony thus obtained was utilized for selectivity 
alone. It was attained at the expense of the radlating and absorbing quali- 
fies of the circuit; and Lodge still supposed that for distant signaling the 
single puise or whlp crack was best." Marconi Wireless Tel. Co. v. National 
Electric Sig. Co. (D. C.) 213 Fed. 815, 847. 

Undoubtedly, the L,odge antenna was of much greater capacity than 
was then in vogue. Lodge reduced the frequency of the ordinary 
Marconi system and secured a more persistent wave train by the in- 
sertion of the loading coils. The Lodge patent was a marked step 
forward, but it cannot be construed into a disclosure of continuous 
génération. 

Going beyond the patent, I inquired quite at length as to the re- 
suit to be expected if the linear dimensions of the Lodge antenna were 
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increased to those of the tallest Marconi antenna in use in 1901, vîz. 
180 feet; the point being to ascertain whether the wave frequency 
would be so much reduced as to get a substantially continuous wave. 
I think it is a fair assumption that the skilled man of the time would 
hâve investigated the problem along thèse lines, and this branch of the 
case has presented the greatest difficulty on the question of invention. 
However, I hâve finally concluded that Hogan is right in his opinion 
that the engineer of that time would not hâve increased the linear di- 
mensions of the antenna without correspondingly increasing the load- 
ing coil, with the resuit of an increase in résistance so great as to im- 
pair seriously the radiating power. In any event, it is certain that 
no one has produced continuous waves by any system which follows 
the teaching of L,odge or any other spark system. 

As in previous cases in this art, I hâve not attempted to cover the 
whole field of discussion found in this extended record; but I thmk 
enough has been touched upon to make clear that, although the art 
was advancing with an appréciation of the advantages of decreased 
wave frequency, the desirabiUty of increased capacity, and the neces- 
sity for increased persistence, yet spark génération was still the ac- 
cepted method, from which Fessenden departed, and thus contributed 
another way and means of transmission. Certain it is that Fessen- 
den's patent substantially has ultimately been utilized in actual and 
successful commercial practice, and it is fairly entitled to be charac- 
terized as invention. I conclude, therefore, that claims 2, 3 10, 15, 16, 
and 17, are clearly valid. The validity of claim 10 is not so clear; 
but, reading it with the spécification, I hâve resolved the doubt as to 
this claim in favor of plaintiffs. 

The question of infringement does not invite discussion. The spé- 
cifie différences between the Sayville transmitter of défendant Com- 
pany and the transmitter of the patent do not avoid infringement. 
While, for instance, the frequency changers at Sayville are undoubt- 
edly ingenious devices, their use does not affect infringement. Indeed, 
infringement of claims 2, 3, 10, 15, 16, and 17 seems plain. 

There is no évidence against the individual défendants, and I see 
no occasion to prolong the case as to them ; but, as in the hétérodyne 
case, this can be taken up on the settlement of the decree. The usual 
decree will pass, holding défendant company for infringement of 
claims 2, 3, 10, 15, 16, and 17, and holding claims 19, 20, and 21 void. 

Plaintiffs may hâve half costs. Submit decree on five days' notice. 
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RALPH V. COLB et al. (two cases). 

(Circuit Court of Appealiï, Nlnth Circuit. Mardi 8, 1918. Rehearlng Denled 

May 13, 1918.) 

Nos. 2952, 2953, 

Mines and Mineealb ^=38(23) — Actions — Submission of Issïte or Adveksk 
P0SSE8S10N. 

In actions begun in the state court, pursuant to Rev. St. $§ 2325, 2326 
(Comp. St. 1916, $§ 4622, 4623), to détermine contests over Nevada mining 
claims, wliicli were removed to the fédéral court and Consolidated, the 
refusai of Instructions, requested by défendant, submittlng the issue of 
adverse possession, which was raised by the évidence, was prejudlcial 
error; limitations being a défense under the Nevada statutes applicable 
to actions to recover mining claims. 

Gilbert, Circuit Judge, dissentlng. 

Appeals from and in Error to the District Court of the United States 
for the District of Nevada ; Edward S. Farrington, Judge. 

Action by George A. Cole and others against Joseph Ralph, begun 
in the state court and removed to the fédéral court, and Consolidated 
with a second action by the same plaintifïs against the same défendant, 
also begun in the state court and removed. There were judgments for 
plaintifïs, and défendant appeals and brings error. Appeals dismissed, 
and in each case judgment reversed and cause remanded. 

The basis of thèse actions were contests which arose in the United States 
land ofiaoe at Elko, Nev., under the provisions of sections 2325 and 2326 of 
the Rerlsed Statutes (Comp. St. 1916, |g 4622, 4623), concernlng certain mining 
ground situated in the Battle Mountain mining district in Lander county, of 
that state. In the case flrst above entitled and hère numbered 2tK>2, the présent 
plalntiff in error filed an application in that land office for a patent to various 
Bpeciflcally descrlbed Iode claims alleged to hâve been theretofore located by 
his preâecessors In Interest, and among them one called and known as Sait 
Lake No. 3 iode, against which application, in so far as coneerned the last- 
mentloned clalm, one or more of the présent défendants In error and the 
predecessors In Interest of the others flled in the land office a protest and 
adverse claim, basiug thelr alleged rights upon a placer claim to substantlally 
the same ground, called Guy Davis placer, located September 6, 1913 — years 
after the location under which the plaintifC in error claims. 

Withln the time prescribed by section 2326 of the Revised Statutes one or 
more of the présent défendants In error and the predecessors In Interest of 
the others, commenced in the district court of the Third Judicial district of 
the state of Nevada, in and for the county of Lander, the flrst of the présent 
actions against the présent plaintUf In error, alleging In substance as folUws: 

(1) That ever since the day of September, 1913, plaintlfEs and thelr 

predecessors In Interest were the owners of and In the actual possession and 
occupancy of the Guy Davis placer mining claim, 1,500 feet in length by 600 
feet in wldth, said clalm being situated in the Battle Mountain mining dis- 
trict, county of Lander, state of Nevada, and plalntiffs and thelr predecessors 
in Interest ever since hâve been and now are the owners of and entitled to the 
possession of said mining daim. 

(2) That plaIntlSa are the owners of and entitled to the possession ot 

^s>For othcr cwm ■•• sam* toplc * KBST-NUMBER in ail Key-Numlxrad Dlgasts A Indesea 
249 F.— a 
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sald Guy Davis placer niining daim by virtue of a full cotnpliance with tlie 
local laws, rules, and customs of miners in said miniug district, tlie laws of 
tlie United States, and the state of Nevada relating to mining clalms, and 
by actual prier possession, location, and discovery tliereof by thèse plaintitfs, 
tbeir grantors, and iiredecessors in interest. 

(3) That on or about August 1, 1&14, tlïe défendant wrongfiilly and wlth- 
out right entered certain portions of said Guy Davis placer mining claim, and 
on or about sald day said défendant flled in the United States land ollice at 
Blko, Nev., diagram and fleld notes of the Sait Lake No. 3 Iode, and also the 
John John and other Iodes, and flled therewith an application for patent of 
the United States for said Sait Lake No. 3 Iode, said application being desig- 
nated as "M. A. No. 01544, Min. Sur. No. 4175," and caused the register ot 
said land office to glve notice of sald application for patent by publication, as 
required by law, in the Battle Mountain Scout, a newspaper published in 
said mining district at Battle Mountain, Nev., the flrst publication thereof 
being made on the Ist day of August, 1914, and In said application sald de- 
fendant did apply for patent of ail of said Sait Lake No. 3 Iode, and more 
particularly described as follow^s (giving spécifie description) ; that by sald 
application for patent, and by said wrongful entry aforesald, défendant 
wrongfuUy and vpithout right entered said Guy Davis placer, and practically 
ail of that part of the Guy Davis placer vvhich Is Intersected by the exterlor 
Unes of said "Sur. No. 4175," as shown by plat marked "Exhibit B," flled on 
the 24th day of September, 1914, in the land otfice of the United States at 
Elko, Nev., with the adverse claim of the présent détendants in error against 
an entry of said "Min. Sur. Co. 4175, Minerai Application No. 01544" for patent, 
said ground so intersected being described as follows (giving spécifie descrip- 
tion), contaiuing 19.86 acres. 

(4) That said adverse claim wasi flled in the said land office within the 
period of 60 days of notice of said application for patent to sald Sait Lake 
No. 3 iode, and that the présent action was commenced before the expiration 
of 30 days after the flling of the sald adverse claim, and is brought in support 
thereof. 

The prayer of the complaint is for judgment against the défendant to the 
action, for the recovery of the possession of said Guy Davis placer claim, and 
for a decree that the plaintifCs are the owners, in the possession, and entitled 
to the possession, of said placer claim, and for the sum of $500 alleged to 
hâve been expended in the préparation of said adverse claim, and for the 
sum of $500 as damages. 

In his answer the défendant to the action dénies that the plaintiffs, or either 
of them, or that their predecessors In Interest, are or ever were the owners 
of, or in actual possession of, or entitled to the possession of, any portion of 
the "so-oalled" Guy Davis placer mining claim, or to any of the ground em- 
braced within its side Unes, by virtue of a full compliance with local laws, 
rules, or customs of miners in said mining district, or the laws of the United 
States or the laws of Nevada, relating to mining claims, or by actual prior 
possession, location, or discovery by plaintifCs, their grantors, or predecessors 
in interest, or any one, or at ail. 

The défendant further dénies that on the Ist day of August, 1914, or at 
any other time, or at ail, he or his predecessors In interest, or any one on 
his behalf, wrongfully and wlthout right entered certain portions of said 
"so-called" Guy Davis placer mining claim, but admitted that on saifl date 
he flled In the United States land office at Elko, Nev., an application for patent 
to the said Sait Lake No. 3 Iode claim, together with a like application foi- 
patents to the John John and other iodes, and with a diagram and notes of 
the surveys, and caused the register of the said land office to give the required 
notice of such applications, and admitted that the flrst publication thereof 
was made on the Ist day of August, 1914, and admitted that such application 
covered ail of the ground embraced within the side Unes of sald Sait Lake 
No. 3 Iode as alleged In the complaint, but denled that any of the said acts 
were wlthout right, but, on the contrary, alleged that ail of them were right- 
ful and in accordance with law. 
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The défendant furtlier dénies that by his said application for patent, or 
by said entry, or in any other way, he wrongfully or witliout riglit entered 
upon any o£ tbe portion of tbe "so-called" Guy Davis placer, as set forth in 
tbe complaint, but, on tbe contrary, allèges that he is and at ail tbe times 
mentioned was the owner of and entitled to tbe possession of ail of tbe ground 
covered by the adverse claim of tbe plaintiffs. And by bis answer the défend- 
ant as a further défense allèges: 

(1) ïhat the plaintiffs and each of them are and were at ail tbe times men- 
tioned in tbe complaint résidents and citizens of tbe state of Nevada, and tbe 
défendant a résident and citizen of tbe state of Utab, and over the âge of 21 
years. 

(2) That the amount involved in tbe action is over $3,000, exclusive of in- 
terest and costs. 

(3) ïhat on or about February 2, 1897, tbe grantors of tbe défendant, tben 
being citizens of tbe United States and over the âge of 21 years, were, and 
ever since that date tbe défendant and bis said grantors bave been, the owners, 
in the actual possession of, and entitled to tlie possession of, the said Sait 
Lake No. .1 Iode mining claim. 

(4) That he bas and clalnis the légal rigbt to occupy and possess said Soit 
Lake No. 3 Iode mining claim, by virtue of a full compliance with the local 
laws, rules, and cnstoms of mir.ers in said mining district, the laws of the 
United States, and of said state of Nevada, by pre-emption, purchase, and 
subse(]uent transfer, and by actual prior possession as a Iode mining claim 
located upon the public domain of the United States. 

(5) That on or about February 2, 1897, the grantors and predecessors in in- 
terest of the défendant, being then citizens of tbe United States, entered upon 
its then unappropriated public domain and located tbe Sait Lake No. 3 Iode 
mining claim, by then and there marking the boundaries thereof as required 
by law, and ever since said date the défendant and his grantors were, until 
Septemljer 5, 1913, in the quiet and undisputed possession of said Iode mining 
claim, and during ail of said time, and for more tban 1(5 years, the détend- 
ant and his grantors and predecessors in interest were in the open, notorious, 
adverse, and undisputed possession of said mining claim, holding, working, 
and living thereon ; that on or about September (5, 1913, wbile said claim was 
so being held, owned, occupied, and possessed by tbe défendant, bis grantors, 
and predecessors, and with full knowledge, the plaintiffs and tbeir grantors 
wrongfully and witbout authority entered upon said Iode mining claim, with- 
out the knowledge or consent of the said défendant or his grantors, and at- 
tempted to locate upon the ground embraced within the said Sait Lake No. ii 
Iode the Guy Davis placer claim ; that by reason of tbe promises àlleged the 
défendant bas become and is now the owner and holder of the said ground 
and the whole thereof, and that the said attempted location of the plaintiffs 
and their grantors was and is wholly void and of no efiect. 

The prayer of tbe answer is that tbe plaintiffs take nothing upon their 
complaint, that judgment be given défendant for the possession of said Sait 
Lake No. 3 Iode mining claim, and for costs of suit. 

Tbe reply of the plaintiffs put la issue the affirmative allégations of the 
answer. 

In the second of the suits above entitled, being No. 2953, the pleadings are in 
ail respects simllar, except as to the property in cohtroversy. In that 
action the patents applied for by the défendant to the action were for two 
iode claims, named, respectively, Midas and Evening Star, across the surface 
of whlch tbe plaintiffs and their predecessors in interest located a placer min- 
ing claim called Homestake placer, based upon which claim they liled in the 
land office a protest against tbe application of tbe défendant to the action 
and asserted their adverse claim to such placer, and in pursuance of which 
they filed the complaint in the district court of the state of Nevada, In and 
for Lander county, involved in the second of the actions above entitled. 

As illustrative of the respective claims of the parties, the following dlagram 
Is Inserted, together with some représentations found in the record ol the 
character of the surrounding ground: 
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The tvvo actions wore by stipulation of the respective parties thereto Con- 
solidated and tried together in the court below upon the saine évidence^ and 
resulted in a gênerai verdict in each case In favor of the plalntiffs, together 
wlth a spécial verdict to the eiïeet that there was no valid discovery of min- 
erai withln either of the Iode clainis relied on by the défendant to the actions, 
prior to tlie entry on tlie ground einbraced by them on the part of the plaln- 
tiffs and thelr grantors, upon whlch verdicts respective judgments were en- 
tered in favor of the plalntiffs for the possession of the ground embraced by 
the respective placer claims. 

From those judgments the respective appeals were taken, as well as from 
the order denying a new trial in each case ; the plaintiff In error also suing 
ont a writ of error in each of the cases. 

P. G. Ellis, of Sait Lake City, Utah, for appellant and plaintifï in 
error. 

George B. Thatcher, of Carson City, Nev., William Forman, of 
Tonopah, Nev., F. H. Norcross, of Reno, Nev., and A. A. Rosen- 
shine, of San Francisco, Cal., for appellees and défendants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). The act 
of Congress of July 26, 1866 (14 Stat. 251, c. 262), in which provision 
was made for contests of rival mining claims to mining ground by the 
filing of adverse claims in the land office and their subséquent trial in 
a court of compétent jurisdiction, was subsequently made more spé- 
cifie by the act of May 10, 1872 (17 Stat. 91, c. 152), and from that 
carried into the Revised Statutes as sections 2325 and 2325. An 
amendment to the latter section was made by act approved March 3, 
1881 (21 Stat. 505, c. 140 [Comp. St. 1916, § 4625]), by which it was 
declared : 

"That If, in any action brought pursuant to section tvv'enty-three hundred 
and twenty-six of the Revised Statutes, title to the ground In controversy shall 
not be established by either party, the jury shall so flndr and judgment 
shall be entered according to the verdict." 

Referring to the latter act in the case of Perego v. Dodge, 163 U. 
S. 160, 167, 168, 16 Sup. Ct. 971, 974 (41 L. Ed. 113), the Suprême 
Court said that it did not regard it "as intended or requiring ail suits 
under section 2326 to be actions at law and to be tried by a jury" — 
saying : 

"We do not think the intention of this act was to diange the metliods of 
trial. Its manifest object was to provide for an adjudication, in the case 
supposed, that neither party was entitled to the property, so that the appli- 
cant could not go forward wlth hls proceedings in the land office simply be- 
cause the adverse claimant had failed to make out his case, if he had also 
failed. In other words, the duty was iniposed on the court to enter such 
judgment or decree as would évidence that the applicant had not established 
the right of possession, and was for that reason not entitled to a patent. 
The whole proceeding is merely In ald of the land department, and the object 
of the amendment was to secure that ald as much in cases where both par- 
ties failed to establish title as where judgment was rendered in favor of 
either, and whlle the findlng by a jury is referred to, we thlnk that, where 
the adverse claimant chooses to proceed by blll to quiet title, and as between 
him and the applicant for the patent neither is found entitled to relief, the 
<'Ourt can rènder a decree to that effect, just as it would render judgment on 
a verdict if the action were at law. If Congress had intended to provide that 
Utigation of this sort must be at law, or must invariably be tried by a jury, 
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It would have said so. There is nothing to indicnte the Intention thus to 
circumseribe resort to the acciistomed modes of procédure or to prevent the 
parties from submltting the détermination of their controversies to the 
court." 

By section 2325 the applicant for a patent to a mining claim is re- 
quired to file with his application the évidence of his right to it, and 
the register of the land office is thereupon required to cause notice of 
such application to be published in a prescribed way for 60 days, dur- 
ing which time any adverse claimant to any part of the location de- 
scribed in the application is required to file an adverse claim in the 
land office. The next section — 2326 — is as follows: 

"Where an adverse claim Is filed during the period of publication, It shall 
be upon oath of the person or persons making the same, and shall show the 
nature, boundaries, and extent of such adverse claim, and ail proeeedings, ex- 
cept the publication of notice and making and filing of the affldavit thereof, 
shall be stayed until the controversy shall have been settled or decided by a 
court of compétent jurisdictlon, or the adverse claim waived. It shall be the 
duty of the adverse claimant, within thlrty days after filing his claim, to 
commence proeeedings in a court of compétent jurisdictlon, to détermine the 
question of the right of possession, and prosecute the same with reasonable 
diligence to final judgment ; and a failure so to do shall be a waiver of his 
adverse claim. After such judgment shall have been rendered, the party 
entitled to the possession of the claim, or any portion thereof, may, without 
giving further notice, flle a certlfied copy of the judgment-roll with the register 
of the land office, together with the certiflcate of the surveyor gênerai that 
the requisite amount of labor has been expended or improvements made 
thereon, and the description required in other cases, and shall pay to the 
recelver flve dollars per acre for his claim, together with the proper fées, 
whereupon the whole proeeedings and the judgment roll shall be certitied by 
the register to the Commlssioner of the General Land Office, and a patent shall 
issue thereon for the claim, or such portion thereof as the applicant shall ap- 
pear, from the décision of the court, to rightly possess. If it appears from 
the décision of the court that several parties are entitled to separate and 
différent portions of the claim, each party may pay for his portion of the 
claim, with the proper fées and file the certiflcate and description by the 
surveyor gênerai, whereupon the register shall certify the proeeedings and 
judgment roll to the Commlssioner of the General Land Office, as in the 
preceding case, and patents shall issue to the several parties according to 
their respective rights. Nothing herein contained shall be construed to pre- 
vent the aliénation of the title conveyed by a patent for a mining claim to 
any person whatever." 

It will be seen from the express language of this statute tliat the 
question so to be transf erred from the land office to a court of compé- 
tent jurisdictlon for décision is that of the right of possession of the 
mining ground respecting which the contest has arisen in the land of- 
fice — the title to the ground of course remaining in the government for 
disposai in accordance with the judgment of the court and after com- 
pliance with ail the other requirements of the statute. No form of ac- 
tion is prescribed by the statute, and no court other than one of compé- 
tent jurisdictlon is designated. 

Prior to the passage of any mining law by Congress, both the Land 
Department and the courts always acted upon the rule that ail minerai 
locations were to be governed by the local laws, rules, and customs in 
force at the time of the location. Glacier Mining Co. v. Willis, 127 U. 
S. 471, 482, 8 Sup. Ct. 1214, 32 L. Ed. 172, and cases there cited. That 
such practice was intended by Congress to be continued is clearly 
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shown by the express provisions of section 2 of the act of July 26, 
1866 (14 Stat. 251), and by section 2332 of the Revised Statutes 
(Comp. St. 1916, § 4631), the former of which provides, among other 
things, that : 

"Wbenever aiiy person or association of persons claims a vein or Iode of 
quartz or otlier rocli in place, bearing gold, silver, cinnabar, or copper, having 
previously occupied and iiiiproved tlie sauie iiccordlng to the local customs or 
rulcs of niiiiers in tlie district where tlic sanie is situated, and having ex- 
peuded in actual labor and improv(>mcnts tliercon an amount of not less than 
$1,000, aiul in regard to \vhose iiossossion there is no controversy or opposing 
claini, it shall, and niay lie lawful for sucli clainiant or association of claira- 
auts to fde in the local land office a diagram of the saine so extendcd laterally 
or otherwiso as to confonii to the local laws, customs, and usages of nnners, 
and to enter such tract and receive a patent therefor granting such mine," etc. 

— and the second of v.'liich, to wit, section 2332 of the Revised Stat- 
utes, déclares, among other things, that : 

"Wliere such person or association, they and tlieir grantors, hâve held and 
worked their daims for a period equal to the tinie prescribed by tlie statuto 
of limitations for mining cluinis of the state or territory \\here tlio sanie may 
be situated, evidonie of such i)ossession and working of the clalnis for such 
period sliall lie sullicient to establish a right to a patent thereto under this 
chapter, in the absence of any adverse daim." 

Looking at the scheme presented by sections 2325 and 2326 of the 
Revised Statutes, said the Suprême Court in Richmond Mining Co. 
V. Rose, 114 U. S. 576, 584, 5 Sup. Ct. 1055, 1059 (29 L. Ed. 273)— 

"and which relates solely to securing patents for mining claims, It is apparent 
that the law intended, in every instance wliere there was a iiossibility that 
one of thèse claims conflicted with another, to give oi)portuidty to hâve the 
conflict decidrd by a .iudicial tribiniad belVu'e the rights of the parties were 
foreclosed or eniljari-assed l)y the issue of s\ patent to either claimant. The 
wisdom of this is apparent when we consider its elîect njion the value of the 
patent, which is tliereb.y rend(>red couclusive as to ail rights which could 
bave beeu assertcd in this proceeding, and that it enahled this to be done in 
the form of an action in a court of the viciuage, where tlie witnesses could 
be produeed, and a .iury, largely of miners, could jiass upon the rights of the 
parties undfu' instruction as to the la^^■ from the court. It is in full accord 
with this purpose that the law should déclare, as it does, that when tliis con- 
test is ina«gurate<l the laud otttcers shall ])roceed no further luitll tlie court 
iiad decided, and that they shall then be governert by that décision; to whicli 
end a cojiy of the record is to be filed in their otlice. Tiiey hâve no further 
act of judgment to exercise. If the court décides for one party or the other 
the I.and I)ei)artnient is bouud by the décision. If it décides that neither 
party has esiablished a riglit to the mine or any i>art of it, this is equally 
binding as the case tlien ste.nds. With ail this thèse officers hâve no right to 
interfère. After tlie décision they are governod by it. Before the décision, 
once the proceeding is initiated, their function is suspended." 

In the subséquent case of Iron Silver Mining Co. v. Campbell, 135 
U. S. 286, 299, 10 Sup. Ct. 765, 769 (34 L. Ed. 155), the same court, in 
speaking of the same statute, said : 

"The purpose of the statute seems to be that, where there are two claim- 
ants to the same mine, neither of whoiii has yet acquired the title from the 
government, tliey shall bring their respective claims to the same property, in 
the manner prescribed in the statute, before sonie judicial tribunal located in 
the neighborhood where the property is, and that the resuit of this judicial 
investigation shall govern the action of the oflicers of the land department in 
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determining which of thèse clalmants shall bave the patent, the final évidence 
of title, from the government." 

Neither the spécifie courts authorized by section 2326 to try the 
rîght of possession of the ground to which conflicting claims arise in 
the land office, nor the character of such actions being designated by 
the statute, différent ruHngs were made by the courts, many holding, 
as was done by a number in this circuit — Shoshone Mining Co. v. Rut- 
ter et al., 87 Fed. 801, 31 C. C. A. 223, Doe v. Waterloo Mining Co. 
(C. C.) 43 Fed. 219, and other cases there referred to — that such ac- 
tions were équitable in their nature, and that the fédéral courts had 
jurisdiction of them regardless of the citizenship of the parties; but 
on appeal of the case of Shoshone Mining Co. v. Rutter et al., report- 
ed in 177 U. S. 505, 20 Sup. Ct. 726, 44 L. Ed. 864, the Suprême Court, 
while conceding that the question was not free from doubt, held that, 
inasmuch "as the 'adverse suit' to détermine the right of possession 
may not involve any question as to the construction or eiïect of the 
Constitution or laws of the United States, but may présent simply a 
question of fact as to the time of the discovery of minerai, the loca- 
tion of the claim on the ground, or a détermination of the meaning and 
effect of certain local rules and customs prescribed by the miners of the 
district, or the effect of state statutes, it would seem to follow that it 
is not one which necessarily arises under the Constitution and laws of 
the United States," and accordingly concluded that while such suits 
may sometimes so présent questions arising under the Constitution and 
laws of the United States that the fédéral courts will hâve jurisdiction 
regardless of the citizenship of the parties, yet the mère fact that a 
suit is an adverse suit authorized by the statutes of the United States 
is not in and of itself sufficient to vest such jurisdiction, and reversed 
the judgment appealed from. 

From the pleadings in the présent cases it is plain that they were 
actions at law in which the sole issue was the right of possession of 
the respective mining claims. Being such, the parties were of right 
entitled to a jury trial ; besides which it appears from the records that 
they expressly stipulated for such a trial in the court below, to which 
court the cases were, on motion of the défendant thereto, transferred 
from the state court in which they were commenced, because of the di- 
verse citizenship of the parties. 

It is apparent from what has already been said that the issue in the 
cases depended for its détermination upon the above-cited provisions 
of the statutes of the United States and upon the local laws, rules, 
and customs of the state and district where the ground in dispute is 
situate, applied to the facts of the case. A statute of limitations of 
Nevada regarding mining claims originally enacted as early as No- 
vember 21, 1861, as amended in 1867, reads as follows : 

"3T06. Sec. 4. No action for the recovery of mining claims, or for the 
recovery of the possession thereof, shall be malntained, unless it appear that 
the plaintlfC, or those through or from whom he claims, were seized or possess- 
ed of such mining claim, or were the owners thereof, accordlng to the laws and 
customs of the district embracing the same, wlthin two years before the com- 
mencement of such action. Occupation and adverse possession of a mining 
claim shall conslst in holding and working the same, in the usual and cua- 
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tomûry mode of holding aad worklng similar claims In the vlcinity tliereof. 
Ail the provisions of thls act, which apply to other real estate, so far as 
applicable, shall be deemed to inolude and api^ly to minlng claims: Provided, 
that in such application 'two years' shall be lield to be the perlod intended 
whenever the terni 'five years' is used ; and provided, further, that when 
the terms 'légal title' or 'tltle' are used, they shall be held to include tltle 
acquired by location or occupation, aecording to the usages, laws, and cus- 
toms of the district embracing the claim." Cuttlng's Couipiled Laws of Ne- 
vada, 1801-1900. 

By virtue of that statute and of the provisions of section 2332 of 
the Revised Statutes, the défendant to thèse actions in his answer to 
the complaints set up, among other défenses, that on or about Febru- 
ary 2, 1897, the grantors of the défendant, being then citizens of the 
United States, entered upon its then unappropriated pubUc domain 
and located the Sait Lake No. 3 Iode mining claim, by then and there 
marking the boundaries thereof as required by law, from which time 
the défendant and his grantors and predecessors in interest remained 
in the open, notorious, adverse, and undisputed possession of the said 
Iode mining claim, holding, v^^orking, and living thereon; that on or 
about September 6, 1913, while the said claim was so being held, own- 
ed, occupied, and possessed by the défendant, the plaintiffs and their 
grantors, vt'ith full knowledge, wrongfully and without authority en- 
tered upon said Iode mining claim, without the knowledge or consent 
of the said défendant, and attempted to locate upon the ground em- 
braced within the said Sait Lake No. 3 Iode the Guy Davis placer 
claim, which attempted location of the plaintiffs and their grantors 
was and is wholly void and of no effect, and that by reason of the 
premises alleged the défendant became and now is the owner and 
holder of the said Sait Lake No. 3 Iode claim and the whole of the 
ground embraced thereby. 

In support of that plea of the statute of limitations the défendant 
to the actions introduced much évidence tending to support it, and 
going to show that the Sait Lake No. 3, Midas, and Evening Star were 
three of a dozen or more neighboring Iode claims known as the Cop- 
per Canyon group of mines that were located by the predecessors in 
interest of the plaintiff in error many years before the entry upon 
the same by any of the défendants in error or any of their predeces- 
sors in interest and that ail of such Iode claims hâve been duly patented 
by the government except the three hère in contest. Evidence was 
given that the Sait Lake No. 3 was located by two nicn named, re- 
spectively, Clive and Johnson, on the 2d day of February, 1897, and 
the Midas and Evening Star by Joseph and William T. Jurey March 
27 , 1907, and that the notices of location thereof were duly recorded 
and recited on their face the discovery of a vein within the ground so 
located. Evidence was given of the performance of the required an- 
nual assessment work on each of the Iode claims in dispute by the lo- 
cators thereof and their successors in interest, and tending to show 
their continued adverse occupancy by the successors in interest of 
the original locators and the doing from time to time of a large 
amount of work thereon — there having also been erected on the Sait 
Lake No. 3 claim, as will be seen from the photographs that hâve 
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been inserted, a mill and other buildings, in one of which houses a 
watchman of the properties was at ail times kept during the times 
when active work thereon was suspended. Evidence was also given 
on the part of the plaintiflf in error tending to show that, prior to the 
entry upon any of the ground hère in controversy by the défendants 
in error or any of their predecessors in interest, the plaintiff in error 
or his predecessors in interest had discovered in the gravel of the nar- 
row canyon that cornes down from the hills placer gold, and that that 
discovery was the cause of an inrush of people, among whom were 
one or more of the présent défendants in error and the predecessors 
in interest of the others of them, the latter of whom proceeded to make 
the placer locations Guy Davis and Homestake on the ground pre- 
viously located by the predecessors in interest of the plaintiff in error. 

The record shows without dispute that the sole basis of such intru- 
sion upon the actual possession of the plaintiff in error was and is the 
contention that no discovery of a Iode or vein was ever made within 
the boundaries of either the Sait Lake No. 3, Midas, or Evening Star 
Iode claims. That discovery of a vein or Iode within its boundaries 
is essential to the validity of any Iode claim is beyond question, and 
the law is well settled that at any time previous to such discovery 
ground within the boundaries of such a claim, although within the 
actual possession of the claimant, is open to the entry of others by 
any légal means for the purpose of locating it under the mining laws. 
See the numerous cases cited in the récent case of ConsoHdated Mut. 
Oil Co. V. United States, 245 Fed. 521, — C. C. A. . 

In the présent cases, however, the record shows that there was 
much évidence introduced on the part of the plaintiff in error tending 
to show, not only that there was such a discovery within the bound- 
aries of each of the Iode claims hère in controversy years before the 
entries thereon and the placer locations under which the défendants 
in error claim, but that for many years those Iode claims had been 
possessed, worked, and claimed as Iode mining ground adversely to 
ail the world except the government. There was, therefore, ample 
basis in the évidence for some of the instructions to the jury requested 
by the plaintiff in error on the question of such adverse holding by 
him and his predecessors in interest, ail of which the court below re- 
fused to give, to which ruling exceptions were duly reserved. That 
error was thereby committed, requiring a reversai of the judgments 
appealed from, we think clear. We need only cite the case of 420 
Mining Co. v. Bullion Mining Co., 9 Nev. 241, where the Suprême 
Court of Nevada said : 

"To avold tbe statute of limitations, it is claimed by appellant tliat tins 
action is broiiglit undor an act of Oongress, and licnce that the limitations 
provided for by the statute of tlùs state do not apply. The act of Congress 
provides that, where an adverse claim Is filed within the time and in the 
manner specified in said act, certain proceediiigs 'shall be stayed vintil tho 
controversy shall hâve been settled or decided by a court of compétent juris- 
diction, or the adverse claim waived. It shall ho the duty of the adverse 
claimant, within .30 days after flling his claim, to commence proceedings in a 
court of compétent jurisdiction to détermine the question of the right of 
possession and prosecute the same witli rcasonable diligence to final judgmenf, 
and a failure to do so shall be a waiver of liis advei-se claim.' The act fur- 
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ther provides that 'after such iudgment shall hâve been rendered, the party 
entitled to the possession of the claim * * * may * • * aie a certifiée] 
copy of the iudgment roll with the register of the land office,' and upon com- 
pliance with this and other provisions in sald act 'a patent shall issue thereon 
for the claim, or such portion thereof as the applicant shall appear, from 
the décision of the court, to rightly possess.' TJ. S. Stats. 1872, p. 01, § 7. 
Congress did net, by the passage of this act, or by the acts passed July 26, 
1866, and July 9, 1870, conter auy additlonal jurisdiction upon the state courts. 
The object of the law, as we understand it, was to require parties protesting 
against the issuanee of a patent to go into the state courts of compétent Ju- 
risdiction, and institute such proeeedings as they might under the différent 
forms of action, therein allowed, elect, and there try 'the rights of possiîssion' 
to such claim and hâve the question determined. The acts of (îongress do 
not attempt to confer any jurisdiction, not already possessed by the state 
courts, nor to prescribe a différent form of action. If the parties protesting 
are in possession of the ground in dispute, they can bring their action under 
section 256 of the Civil Practice Act (Stats. 18G9, p. 2B9), or, if they bave been 
ousted from the possession, they could bring their action of ejectmeut ; and 
in either action 'tlie rights of possession' to such claim could be fiually sottled 
and determined. We are of opinion that when the action is brought, what- 
ever may be its charaeter, it must be tried by the same rules, governed by 
the same principles, and controlled by the same statutes that apply to sUch 
actions in our state courts, irrespective of the acts of Congress. The fact, 
as found by the court, that the défendant had been In the aetual, exclusive, and 
uninterrupted occupation and possession of ail the mining ground in dispute, 
claiming title thereto adversely to plaintiiï, for more than seven years prior to 
the commencement of this suit constitutes a complète bar to this action. 1 
Comp. Laws, 243, 244, §§ 4, 5. To bave maintalned any action in our state 
courts 'to try the rights of possession' to a mining claim, the plaintiff must 
bave shown that it, or those tbrough or from whom it claims, 'were seized or 
possessed of such mining claim, or were the owners thereof, aceording to the 
laws and customs of the district embracing the same. witliin two years before 
the commencement of such action.' 1 Comp. Iv. 1019, § 4." 

Besides the testimony of the witnesses regarding the essential dis- 
covery within each of the Iode claims and regarding the adverse hold- 
ing and working of the disputed ground by the plaintifif in error and 
his predecessors in interest for much more than the period prescribed 
by the staitute of Hmitations, each of the notices of location of the 
Iode claims in controversy, duly recorded, expressly recited, as has 
been said, the fact of such discovery. Such récital we held in the 
case of Vogel v. Warsing, 146 Fed. 949, 951, 71 C. C. A. 199, 201, 
"créâtes a presumption of discovery of minerai and of a valid loca- 
tion." See, also, Harris v. Equator Mining & Smelting Co. (C. C.) 
8 Fed. 863 ; Cheesman v. Shreeve (C. C.) 40 Fed. 791 ; Cheesman v. 
Hart (C. C.) 42 Fed. 98. 

The appeals are dismissed, and in each case the judgment is revers- 
ed, and the cause remanded to the court below for a new trial. 

HUNT, Circuit Judge (concurring). Among other requests for in- 
struction upon adverse possession, the défendant asked the court to 
charge as follows: 

"The court instructs the Jury that if you flnd from the évidence that tbc 
défendant and his grantor.s had entered and held possession of the Iode mining 
claims Involved in thèse actions, and worked the same in the usual and custom- 
ary way in the vicinity thereof for a period of two years prior to the maklng 
of the placer locations of the plaintiffs, then the law présumes in aid thereof 
that ail the acts necessary to a valid location of said Iode mining claims had 
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fceen done and performed at the time of such Iode minlng locations, and that 
sueh possession (liaving the légal effect of a location under the lavv) is suffi- 
dent to give the defendant's gi'antors a lawful rlght to the possession of said 
mining claims, if kept alive as required by law, as agalnst the subséquent 
placer locations of the plalntifCs' giantors." 

The court, however, entirely disregarded the question of adverse 
possession, and said : 

"In the first place, I don't think there is any adverse possession in the case, 
«G the instructions based on adverse possession wiU not be given. I exclude 
them, not because they do not correctly state the law, but simply because I 
regard them as unnecessary." 

Thus the jury were not advised that any presumption existed by 
reason of long-continued possession, claim, and working or itnprove- 
ment by défendant, and the court expressly confined the issues to the 
question of a valid discovery by the Iode locators prior to the time 
when the placer locators went on the ground. Refusai to consider 
and instruct upon the question of adverse possession I think was ma- 
terial error. Open and exclusive possession had been in défendant or 
bis predecessors for years. It was accepted that location notices in 
compliance with law had been posted and filed, that the annual assess- 
ment work had been done, and that much additional expenditure was 
made upon the claims before the placer locations were filed. Witness- 
es also testified to facts tending to show the existence of veins and 
Iodes at the time of original location ; and the gênerai minerai charac- 
ter of the country was not disputed. This évidence made a strong 
prima facie conclusion as against the placer claimants in favor of dis- 
covery by défendant. It established a presumption whereby the truth 
of a discovery was to be assumed, and the légal conséquences attach- 
ing to it, and the burden thrown upon the plaintifï by reason of the 
presumption, should hâve been explained to the jury. As a gênerai 
rule the benefit of such a presumption is specially important in a mining 
case, for it might very properly, in a case otherwise difficult to solve, 
save the rights of a mine owner as against one who, after rfiany years 
hâve gone by, seeks to maintain another location, contending that there 
never was a discovery by the original locator. Common expérience tells 
us that death or inability to gather witnesses often makes it practically 
impossible to prove as an affirmative physical fact an original discov- 
ery of minerai at the time of location. The presumption should serve 
as évidence in favor of the claimant until bis opponent bas produced 
évidence which overthrows the presumption. It seems to me that any 
other rule would imperil the value of unpatented mines located a long 
time ago and conveyed by the locators to bona fide purchasers who 
may bave expended large sums in development. In commenting upon 
the reasonableness of the presumption in favor of discovery where 
there bas been staking off, location filing, possession for yéars, and 
prosecution of work, Judge Philips, in Cheesman v. Hart (C. C.) 42 
Fed. 98, said: 

"After this he sells to an bonest man, and passes out of vlew or dies. AU 
the subséquent working.s go to show the existence of a Iode or veln on the 
claim of more or less Importance. Can it be that after the lapse of many 
years the assignée must lose his claim because of hls Inability to produce 
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tlie lost or the dead, and prove afflrmatlvely an actual visible discovery by 
the original locator of ore in place where he dug? Tossibly the charge in this 
partieular would hâve been more theoretlcally correct, had tlie court told the 
jury that it was not necessary that défendants should establish such dis- 
covery by witnesses to the physlcal fact at the time. But the same might 
be inferred from the certiflcate of location, the manifestations of vvorkings 
donc, the long tenure of the claim, the development of a vein on the clalm by 
subséquent worklng, and from ail the surrounding circumstances." 

GILBERT, Circuit Judge (dissenting). The court below properly 
submitted to the jury the question whether a vaHd discovery had been 
made by the Iode locators prier to the placer locations and discoveries, 
and instructed the jury that the locators of the placer claims had each 
performed ail of the acts necessary and required by the statutes of 
the United States and the laws of the state of Nevada in the discovery 
and location of a placer claim. No exception was taken to that in- 
struction. Again, the court said to the jury: 

"A compétent person may go on the public domain of the TJnited States 
with the bona fide intention of making a discovery of minerai, and niay deflue 
the boundaries of his claim by means of notices and monuments thereon, and 
so long as such locator is in the actual possession of the location so defined, 
endeavoring to make a discovery, he will be entltled to the peaceable possession 
of such claim, as against one entering thereon as a trespasser; but in the 
absence of a discovery, should he permit another compétent person to go 
peaceably upon the claim, and should such person make a valid discovery of 
minerai, and locate the same, and in ail thlngs comply with the requlrements 
as to monumentlng, posting notices, and recordation, then such subséquent 
locator would acquire title to such claim so located, subject only to the para- 
mount title of the United States." 

The jury returned three spécial verdicts, finding that no valid dis- 
covery of a Iode within the limits of either of the Iode claims was made 
by the défendant or his grantors prior to the dates when the placer 
claims were located. In the opinion of the majority of this court ûie 
judgment of the court below is to be reversed for the refusai of the 
trial court to give a requested instruction on the subject of adverse 
possession. The statute of Nevada fixes a period of two years as nec- 
essary for title by adverse possession, and provides that the "occu- 
pation and adverse possession of a mining claim shall consist in hold- 
ing and working the same in the usual and customary mode of hold- 
ing and working similar claims in the vicinity thereof." It is by that 
statute that the défendants' claim of adverse possession must be meas- 
ured. The défendant had pleaded adverse possession, but not in the 
language of the statute. He alleged only that he and his predecessors 
in interest had been, for the designated period of time, in the "open, 
notorious, adverse, and undisputed possession of said mining claim, 
holding, living and working upon said Iode mining claim." 

The requested instruction, which was refused, was framed in the 
language of the statute of limitations of Nevada. It was refused, evi- 
dently because the trial court found that there were in the évidence 
no facts to constitute such adverse possession. In so holding the trial 
court was clearly right. There was no évidence whatever that the Iode 
claim had éver been worked "in the usual and customary manner of 
holding and working similar claims in the vicinity," or had ever been 
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worked at ail. Ail the proof of work done on the Iode mining claim 
prior to the plaintiff's placer locations was proof to show that the an- 
nual assessment work had been done thereon. That work consisted 
in sinking shaf ts and excavating tunnels on the claims ; but in none 
of them and nowhere on any of the claims was an ore body developed, 
from none of them was any ore ever taken, and in none of them was 
there any "working" of a claim. No witness testified that either of 
the claims had been worked in the usual and customary mode of hold- 
ing and working similar claims. It seems too clear to require discus- 
sion that doing the annual assessment work, building a road upon a 
claim, or erecting a structure upon it is not working the same as a 
mining claim. The statute of Nevada can avail the holder of a min- 
ing claim by adverse possession only upon the theory that the claim 
has been shown to be a workable claim, and that the act of working 
it involves discovery and stands for proof of discovery. If the de- 
fendant claimed adverse possession under the statute of Nevada, it 
was for him, not only to plead the statute, but to prove compliance 
with the same in ail particulars. 

I submit that the décision of the majority of the court wholly dis- 
regards the provisions of that statute, and commits this court to the 
proposition that in Nevada mining land, or indeed any land, may be 
acquired as against ail except the United States by filing a location 
notice, marking the ground, and doing the annual assessment work for 
a period of two years, and without making a discovery. Such is not 
the law. The words of the statute are : 

"Holding and working the same in the usual and customary mode of holding 
and working similar claims in the vicinity." 

Obviously this should mean more than merely holding. One who 
locates a claim, remains in the possession thereof, and does the annual 
assessment work thereon, but makes no discovery, may be conceded to 
be holding the claim ; but he is not working it in the manner prescrib- 
ed by the statute. If it had been the intention of the Législature to say 
that title to a mining claim may be had, as against ail but the govern- 
ment, by locating and holding the same and doing the annual assess- 
ment work thereon for a period of two years, we must assume that 
such would hâve been the language of the act, and, if such had 
been the language of the act, I submit that it would hâve been 
void, for it is a fundamental doctrine of the mining law that one 
who locates and occupies and does the annual assessment work 
on minerai land cannot hold the same against another who peace- 
ably, and not fraudulently or clandestinely, locates the ground 
and is the first to make discovery thereon. Section 2320 of the Re- 
vised Statutes says that no location of a mining claim shall be made 
until discovery of the vein or Iode within the limits of the claim lo- 
cated, and numerous décisions afifirm the rule that location can rest 
only upon actual discovery, and that without discovery no rights can 
be acquired save the right to retain possession while seeking discov- 
ery. King V. Amy & Silversmith Min. Co., 152 U. S. 222, 227, 14 
Sup. et. 510, 38 L. Ed. 419; Mining Co. v. Tunnel Co.. 196 U. S. 
337, 345, 25 Sup. Ct. 266, 49 h. Ed. 501 ; Jupiter Min. Co. v. Bodie 
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Consol. Min. Co. (C. C.) 11 Fed. 666; Steele v. Tanana Mines R. Co., 
148 Fed. 678, 78 C. C. A. 412. The true doctrine is stated in Humph- 
reys v. Idaho Gold Mines Development Co., 21 Idaho, 126, 120 Pac. 
823, 40 h. R. A. (N. S.) 817, where the court said: 

"It still remains, however, for the person who asserts claim by adverse 
posse.ssion to hâve made a minerai discovery, and to hâve performed the 
anniial assessment work, and to hâve had the boundarles of hls claim so 
marked and indicated as to afford actual notice of the estent and boundarles 
of his claim and possession, and to Lave maintained an actual possession 
and excluded ail adverse claimauts for the full period prescribed by the 
statute." 

Our décision in Vogel v. Warsing, 146 Fed. 948, 951, 77 C. C. A. 
199, sustaining a prima facie presumption of discovery, and other 
similar cases cited in the opinion of the majority of this court herein 
hâve no application to the présent case. There is no place hère for 
the indulgence of a presumption of discovery. The question of dis- 
covery by the Iode claimants was directiy placed in issue. It was a 
question of fact. It was the principal issue in the case. The défend- 
ant presented ail his available testimony to show actual discovery. 
The jury by spécial verdicts on that issue alone found that there was 
no discovery. 



MORRISON V. RIEMAN. 

(Circuit Court of Appeals, Scventh Circuit. Septembor 4, 1917. Rehearing 
Deuied December 20, 1017.) 

Ko. 2451. 

1. Baxkruptcy <g==>f).^ — Peoceedings — Jury TniAt. 

Where a bimkrupt, having demauded a .iury trial on the question of 
his insfilveney, as allowed by Bankruptcy Act July 1, 189S, e. 541, § 19, 
30 Stat. 551 (Comp. St. 1916, Ji 9(«)3), nioved t'or leave to withdraw the re- 
quest, whieh was deuied, a .Iury being called notwithstanding, the calling 
of a jury was upon the eourt's own motion, and the verdict was merely 
advisory. 

2. Bankuuptct ®=>467 — Appeal — Matters Assignable as Ebrob. 

Where the bankruptcy court on its own motion submitted to a jury the 
question of the alleged bankrupt's insolvency, the verdict of a jury Is 
merely advisory, and error is not predicable on the eourt's remarks, or on 
its charge to the jury. 

3. Bankruptcy <g=»91(2) — Insolvency — Findings. 

In a proceeding in bankruptcy, évidence held to warrant a flndlng 
that, after the bankrupt conveyed ail but one parcel of his lands, he was 
insolvent. 

4. Bankruptcy <S=357 — Acts of Bankruptcy — What Constitutes. 

Where property conveyed by an alleged bankrupt largely exceeded debts 
discharged or assumed by the grantee, the conveyance must be deemed 
an act of bankruptcy, and intended to hinder and delay the petltionlng 
creditor, whose claim was not assumed, though the grantee, as part of 
the considération, executed and secured the approval of a bond supersed- 
ing. for purposes of appeal, a judgment In favor of the petitloning 
creditor. 

C=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 

249 F.— 7 
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.5. Bankroptct <®=376(1) — Petitioning Ckeditobs — "Secured Creditor." 

Wliile liankruptcy Act, § la (23) (Comp. St. 1910, § 9585), provides that 
tlie term "secured creditor" shall include a creditor wlio has securlty 
l'or liis debt upon the property of tlie bankrupt, or who owns such a debt 
for wiiicli soiiie iiidorser, surety or other person secondarily liable, has 
sucli socurity upon the banlîriipt's assets, and sections 56b, 57e, 57g, and 
57h (Comp. St. lOlG, §§ 9640, 9<341), contain no express provision allowing 
a secured creditor to surrender hls securlty, so as to corne wlthin section 
59b (section ôeiH), and iile a pétition, a judgment créditer, whose Judgment 
had been superseded by a bond signed by a grantee of a banlsrupt, may 
surrender his securlty and fde a pétition in banlîruptey, for, if sucli 
creditor's judgment were reversed and tlie cause remauded, his securlty 
would be lost, although he niisht stlll hâve a claim provable wlthin section 
63a (4) (Comp. St. 1916, § 9647). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Secured Creditor.] 

G. Bankrui'tct <@3r>84 — Pétition — ^Amendment. 

In View of Banla-uptcy Act, §§ 59f, 59g, allowing credltors other than 
original petltioners to join in an Involuntary pétition In banliruptcy, and 
rule 86, malàng provision for amendments, a petitioning créditer, who was 
secured, may thereafter walve hls securlty and amend his pétition. 

7. Bankruptcy <g=84 — Amendments — Allowance. 

The gênerai power to permit amendments, wlthin sound discrétion, 
Inheres in bankruptcy as well as In other courts. 

8. Bankbuptcy <S=»76(1) — Secubity — Waiveb. 

Where a secured creditor deliberately, and not through errer or In- 
advertence, files his clalm as unsecured, making no mention of his securl- 
ty, he waives it in favor of the estate, and oannot, atter ad.1udlcation, 
assert it ; so a petitioning créditer, who was secured, may by express 
waiver and surrender of his securlty bring himself wlthin the terms of 
Bankruptcy Act, § 59b, and alone file an Involuntary pétition. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

On pétition of Charles S. Rieman, Edward W. Morrison was ad- 
judicated a bankrupt, and he appeals. Affirmed, on condition, and, 
in event of petitioner's failure to comply with condition, cause held 
for further considération. 

Appeal from order adjudlcatlng Morrison a bankrupt. Morrison's prop- 
erty consisted of real estate in Chicago valued at over $500,000. Rieman, 
having a claim in contract agalnst Morrison, on March 22, 1916, recovered a 
judgment thereon in the municipal court of Chicago for $90,188.01, and 
exécution on the judgment issued. By warranty deed of April 20, 1916, 
Morrison made absolute conveyance of ail hls real estate to James R. Ward, 
for a reclted considération of "$100,000 In hand paid and other considération." 
Morrison and Ward testifled that the considération for the conveyance was 
the cancellation of ail then existing Indebtedness of Morrison to Ward, and 
the assumptlon and payment by Ward of ail Morrison's then outstanding 
debts, except that to Rieman (to whom Morrison denied owlng anythlng), and 
the undertaking by Ward to prosecute for Morrison appellate proceedlngs from 
the Rieman judgment, and secure requislte bond for staylng collection of the 
judgment pending such détermination of such proceedlngs. A writ of error 
was aued eut in the Appellate Court of Illinois, and on June 7, 1916, a super- 
sedeas bond In pénal sum of $100,000, signed by Ward as surety, was ap- 
proved by that court and flled, and supersedeas issued accordlngly. The pro- 
ceedlng on error Is still pending and undetermined. August 16, 1916, Rieman 
alone flled pétition In bankruptcy, alleglng the Indebtedness to hlm from Mor- 
rison to be $90,206.76, upon a contract, the debt belng evideneed by a judg- 

^ssFoT other caseâ see same toplc & KEY-NUMBER in ail Kejr-Numbered Digests & Indexes 
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ment for that amount, and aliegiiig Morrison's Insolvency, that lils creditors 
were less than 12, and that he had committed acts of bankruiitcy by cou- 
veyance of his property withln four moiiths by way of préférence to certain 
creditors, to Rieman's détriment, and tlirough sucli conveyance liindering, de- 
iaying, and def rauding his creditors other than those so preferred. Morrisou 
flled his answer denying insolvency and the commission of the acts of bank- 
ruptcy ehurged, and asking for a jury trial of the issues. In his amended 
answer the demand for a jury trial was not renewed. On trial of the issues 
by a jury there was a verdict against Morrison, and November 15, 1916, he 
was adjudicated bankrupt. 

At the time of the adjudication there was produced in court, and was 
thereafter flled for record, a deed from Ward reconveying to Morrison a 
pièce of the said real estate, known as the Sebor street property. It was 
testlfled by Ward and Morrison that this pièce had been inadvertently in- 
cluded in the deed to Ward ; that such f act was discovered during the pro- 
ceedings for obtaining the supersedeas ; that the deed back to Morrison was 
executed and delivered to him on the day of its date, July 17, .1&16 ; and 
that It remained In Morrison's possession unrecorded, Morrison continuing as 
theretofore to collect the income from that property. There was sharp con- 
trarlety of évidence as to the value of this pièce, the testimony of the expert 
witnesses ranging from $130,000 to $41,000. After verdict, and before adjudi- 
cation, petitioner by leave of court flled a verifled amendment to his pétition 
as follows: "That whatever lien or security your petitioner lias or had at 
the time of the flling of the pétition herein by reason of his said judgment, 
or by virtue of the exécution issued thereon, the said petitioner does hereby 
release and waive as to any estate which the said alleged bankrupt possessed 
or owned at the time of the flling of the original pétition herein, and does 
hereby surrender any such security or lien to the estate of the said alleged 
bankrupt. This petitioner further hereby releases and surrenders whatever 
lien or security he has or may hâve on any property or estate of the said 
alleged bankrupt, or which may hereafter come into the estate or be re- 
covered for the estate of tlie said alleged bankrupt." 

The assignment of errors challenges the finding of Insolvency and of com- 
mission of acts of bankruptcy, the provability of Rieman's clalm, and his right 
to be a petitioning creditor, and thô proprlety of certain remarks of the 
court made in the présence of the jury, and of certain parts of the court's 
charge to the jury. 

James R. Ward and Frank H. Culver, both of Chicago, 111., for 
appellant. 

James Rosenthal, of Chicago, 111., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[1,2] Respecting the errors alleged based on remarks by the court, 
and the charge to the jury, it appears that in appellant's original an- 
swer jury trial was demanded, but in his amended answer such demand 
•was not renewed; and before the jury was called he moved the court 
for leave to withdraw his demand for a jury, and appellee joined in 
this request, which was denied by the court, and a jury was called not- 
withstanding. While the alleged bankrupt may demand a jury trial 
(Bankruptcy Act, § 19), thèse facts amounted to a waiver of jury trial, 
and the calling of the jury thereafter was upon the court's own motion, 
just as would hâve been the case had the court called a jury without 
any demand therefor having ever been made. The verdict is there- 
fore not of binding force, but is advisory to the court as in issues out 
of chancery (Carpenter v. Cudd, 174 Fed. 603, 98 C. C. A. 449, 20 
Ann. Cas. 977; Oil Well Supply Co. v. Hall, 128 Fed. 875, 63 C. C. 
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A. 343), and as in chancery this court will seàrch the record to dé- 
termine therefrom whether a proper order or decree has been entered, 
regardless of the jury's verdict, save only so far as the court may 
thereby be advised. In such case error is not predicable on the court's 
remarks or its charge to the jury. 

[3] On the question of Morrison's solvency, if it be assumed that 
the title of the Sebor street property was ail the time in Morrison, it 
is apparent that it alone would not rescue him from the charge of 
insolvency as against Rieman's claim for over $90,000. The évidence 
of its value ranged from a maximum of $130,000 to a minimum of 
$41,000, with but little, if anything, in the évidence corroborative of 
the one more than of the other figure. The finding was thus warranted 
that the Sebor street property was not worth enough to meet the Rie- 
man claim; and of course ail his other property, which, as was tes- 
tified, had been absolutely and irrevocably conveyed to. Ward, could 
hâve no bearing on appellant's solvency. 

[4] Assuming that Rieman was properly a petitioning creditor, was 
the finding unwarranted that acts of bankruptcy were committed 
through the conveyance to Ward? Ward and Morrison both testified 
that by the conveyance Ward and ail other creditors of Morrison, 
except Rieman, were paid or to be paid. The amount of such debts 
is not certain under the évidence. Ward claims it was about $100,000, 
but, whatever the amount, the payment through the conveyance was 
clearly preferential as against Rieman, thus constituting an act of 
bankruptcy by Morrison. The fact that Ward signed the supersedeas 
bond and secured its approval in part considération of the conveyance 
to him cannot as against a pétition in bankruptcy be regarded as a 
considération, which, as between Morrison and Rieman, would sup- 
port the conveyance for the concededly large surplus in value of the 
property conveyed, over and above Morrison's debts so discharged or 
assumed. As to such surplus in value, the conclusion was warranted 
that the conveyance was in hindrance and delay of Rieman, and an 
act of bankruptcy. That Morrison and Ward may hâve believed Rie- 
man's claim unconscionable, and that ultimately it will be defeated, 
is beside any question hère. 

[5] The main contention of appellant is that through the lien of 
Rieman's judgment upon ail of Morrison's real estate — the Sebor 
street property as well as that which was conveyed to Ward, and 
through the supersedeas bond given in the Illinois Appellate Court, 
Rieman's judgment was fully secured; that being a secured creditor 
within the meaning of the Bankruptcy Act, with security valued at 
more than the amount of his claim, he did not hâve a provable claim 
against the bankrupt, and not having such provable claim he was dis- 
qualified from being a petitioning creditor. 

Section 59b of the Bankruptcy Act requires that the single peti- 
tioning creditor (where the creditors are less than 12) shall hâve a 
provable claim of $500 or more in excess of the value of securities 
held by him. Section la (23) provides that: 

" 'Secured créditer' shall iiiclude a creditor who has security for his debt 
upon the property of the bankrupt, of a nature to be assignable under this 
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act, or who owus such a debt for which soiiie iiulorser, giirety, or otlier per- 
sons seçondarily llaWe for the bankrupt lias such seeurity upon the baiik- 
rupt's assets." 

Whether the lien of this judgment, and the supersedeas bond, did 
conslitute Rieman a secured creditor, within the meaning of the quot- 
ed section, may be unnecessary to be considered in view of certain 
other proceedings in the cause. It appears that after the verdict of 
the jury, and before the adjudication, by leave of court Rieman filed 
an amendment to his pétition, undertaking to release and to waive 
the lien of his judgment against any property of the bankrupt sub- 
ject thereto, presumably with the view of surrendering any seeurity 
for his claim. If holding seeurity rendered his claim unprovable, and 
himself therefore disqualified to be a petitioning creditor, may he by 
voluntarilv surrendering the seeurity make his claim provable, and 
thus qualify him to be a petitioning creditor? 

There is no section of the Bankruptcy Act which spécifies that this 
may be donc. Sections 56b and 57e, 57g, and 57h deal with the as- 
certainment of the amoimt of claims above the value of securities, and 
with the surrender of préférences, and the like. The surrender of se- 
curities is not dealt with. But we see no reason why one holding 
seeurity may not surrender it and prove his whole claim. Collier 
States the rule as f ollows : 

"A secured creditor may or may not surrender Ms seeurity as he chooses. 
If he does, it Inures to the beneflt of ail creditors, and his claim, if otlierwlse 
unobjeotionalile, is allowable at the full amount." Oollier ou Bankruptev 
(1914) pp. 721, 722. 

Brandenburg says : 

"A secured creditor mny file proof of claim at his option, but unless a se- 
cured créditer siu'renders his seeurity, and proves his debt as unsecured, he 
is r(^f!Uired lo make proof of the whole délit as in tlie case of an unsecured 
Uebt, except a statement ot ail securities should be included in the proof." 
Brandenburg, lîankruptcy (1917) § C31. 

In the same section it is stated that a secured creditor has three al- 
ternatives : First, he may prove the amount of his claim, specifying 
the securities held ; second, he may décline to make any proof and 
retain his seeurity ; and, third, he majr either directly or indirectly 
waive his seeurity and ])rove his claim as unsecured. Assuming that 
the judgment lien and the supersedeas bond constituted Rieman a 
secured creditor, the instant case illustrâtes the embarrassment and 
disadvantage which might ensue if he may not waive and surrender 
the seeurity and proceed as an unsecured creditor. If, by the con- 
veyance to Ward, Morrison preferred certain of his creditors, any 
creditor injured thereby, holding a provable claim, could within four 
months resort to bankruptcy for relief. The state law would not 
assist him, since in Illinois an insolvent debtor may with impunity give 
préférence to some creditors over others. Farwell et al. v. Nilsson et 
al., 133 111. 45, 24 N. E. 74; Morriss et al. v. Blackman et al., 179 
111. 103, 53 N. E. 547; Friedman v. Eesher, 198 111. 21, 64 N. E. 736, 
92 Am. St. Rep. 255. But Rieman, if considered a secured creditor, 
and therefore not ciualified to be a petitioner, could do nothing but take 
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his chances on maintaining his lien through affirmance of hîs 'udg- 
ment. If this were reversed, and the cause remanded for a new trial, 
his security would at once vanish; but, his claim being founded in 
contract, he might still hâve a provable debt against Morrison. Section 
63a(4). In the meantime, however, four months would hâve elapsed 
since the preferential payment through the conveyance, and he would 
then be whoUy without relief against the préférence, although his claim 
might be eventually adjudged in his favor. This would in a sensé be 
penalizing a creditor who reduces his claim to judgment, which may 
for the time being be a lien on the debtor's real estate, through with- 
drawing from him the protection of the bankruptcy law against pref- 
erential payments — protection which is accorded to those creditors 
who had not yet proceeded so far as to obtain judgment which gave 
its holder a lien which would afïord him sufficient security if the judg- 
ment remains unreversed. 

[6-8] Appellant insists that, since the waiver or surrender was 
not made before or at the time the pétition was filed, it could not sub- 
sequently be made by way of amendment or otherwise. We think 
the act manifests a policy of liberality in regard to amendment. Sec- 
tion 59f provides that creditors other than original petitioners may 
at any time enter appearance and join in the pétition to file answer 
and be heard in opposition to it; and section 59g requires a notice 
to other creditors before any pétition shall be dismissed for want of 
prosecution or by consent evidently in order that there may be no 
dismissal of a pétition if as to any one it ought to be retained. Rule 
86 makes provision for amendments. The gênerai power to permit 
amendments within sound discrétion inheres in bankruptcy as well as 
in other courts. Armstrong v. Femandez, 208 U. S. 324, 330, 28 Sup. 
Ct. 419, 52 L. Ed. 514; Chicago Motor Vehicle Co. v. Am. Oak 
Leather Co., 141 Fed. 518, 72 C. C. A. 576 (7th C. C. A.) ; In re Shoe- 
smith, 135 Fed. 684, 68 C. C. A. 322 (7th C. C. A.). Instances are 
quite fréquent where adjudications of bankruptcy or allowance of 
claims hâve been made contingent upon the petitioner or claimant do- 
ing things which in strictness should before hâve been donc and set 
forth in pétition or proof of claim. In re Murphy (D. C.) 225 Fed. 
392; Stevens v. Nave-McCord Co., 150 Fed. 71, 80 C. C. A. 25; In 
re Gillette (D. C.) 104 Fed. 769. But even if the amendment, made 
when it was, were of no avail, and appellee must rely on his pétition 
as first filed, the rule seems well established that where a secured cred- 
itor deliberately, and not through error or inadvertence files his claim 
as unsecured, making no mention of his security, he thereby waives 
it in favor of the estate, and cannot, after adjudication, assert it. 
White V. Crawford (C. C.) 9 Fed. 371 ; In re Bloss, Fed. Cas. No. 
1,562; Brandenburg, Bankruptcy (4th Ed.) p. 479; Collier, Bank- 
ruptcy (lOth Ed.) pp. 726, 727. 

The amendment, however, in our judgment falls short of its prob- 
ably intended purpose of investing the trustée in bankruptcy, for the 
benefit of the estate, with whatever right to the security which the 
petitioner in bankruptcy had. This is particularly so as to the second 
paragraph of the amendment, which seems to deal with other than the 
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Sebor Street property. Waiver and surrender alone might extinguish 
the lien wilhout benefiting the estate; and unless the estate can hâve 
the beiiefit of llie securiiy, the, waiver might ser^'e only to increase 
the gcn';ral claiœs against the estate witliout augraenting its assets. 
la the instant case we cannot assume that in a proceeding to set aside 
ihe coJi^ eyance lo AVard, if siieh becomes necessary and is authorized, 
the truslce will prevail. In the event, therefore, that the Rieman 
jud,î,'nicnt is affiniicd, if Rieman should merely hâve waived his se- 
curity, and the estate not bcconie invested with it, Ward, holding the 
title to the property, miglit become the beneficiary, leaving the unse- 
cured Rieman judgment a gênerai claim against the estate, payable 
ont of assets other than t!ie bond and the lien on the property now 
held by Ward. If Rieraan's judgment is afhrmed, it is possible that 
the Sebor street property plus whit the trustée might then realize on 
the supersedeas bond, if available to hini, would prove sufficient to 
meet the claims allowed for payment, witliout need to bring into the 
bankruptcy the property conveyed to Ward, with which, of course, 
the trustée bas no business, save only in case it may become neces- 
sary to undertake resort to it in order to pay the debts. While it 
may be that the waiver and surrender would alone invest the trustée 
witii Rieman's title to the secunty thus surrendered, there should 
be no question in this regard. 

If, therefore, witliin 30 days after this date appellee will file with 
the clerk of the District Court an instrument in writing conveying 
to the trustée in bankruptcy, hereafter to be named, for the benefit of 
this bankrupt estate, ail interest of appellee in and to any and ail 
lien and security which he holds for the payment of his said judgment, 
including the supersedeas bond, and the lien acquired through the 
rendition of the judgment and the exécution issued thereon, the order 
of adjudication will be afifirmed, with costs. Otherwise, the cause will 
be held for f urther considération. 



HAIKU SUGAR CO. et al. v. JOHNSTONE. 

(Circuit Court of Appeals, Nintli Circuit. April 1, 191S.) 

No. 3090. 

1. COBPOEATIONS lS=3.'579 — PaKTNERSIIIP^ — LlAniLITY. 

Where corporations are by law authorized to form copartnerships, each 
corporate member of sucli a firm is liable as a partner to tliird persons. 

2. Joint-Stock Companies <S=8 — Pabtnership — Distinction — Transfera- 

BILTTT OF SHARES. 

The changeability of memhership or transferability of shares is often 
used as a determining crlteriou between ordinary partnerships and joint- 
stock companies. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Joint-Stock Companies and Associations; Partnership.] 

Ê=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeste £ Indexes 
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3. Corporations <g=>379 — Paetnebship — Management — Oorpoeate Membees. 

Where corporations are allowed by law to form ordinary partnersMps 
wlth other corporations, it is an Incident of sucli rlght that représentatives 
of tlie corporate members caii for convenience be seleeted to mauage the 
flrm. 

4. Joint-Stock Companies <S=»10 — Partnebship ®=»224 — Distinction Be- 

TWEEN Paetnebship and Joint-Stock Company. 

In a joint-stoclc company, the members hâve no right to décide what new 
members shall be admitted ; on the other hand, the right of delectus per- 
sonarum is an Inhérent quality of an ordinary partnership. 

5. Partnership <S=5264 — Changbability in Membersiiip — By-Laws. 

The provision in the by-laws of a partnership composed of corpora- 
tions for existence of the association for 45 years, unless sooner ter- 
minated by mutual consent, does not show any plan for changeability in 
the memberahlp, and dissolution would probably be eft'ected through the 
transfer of any partner's interest. 
0. Joint-Stock Companies ®=52,S — Partnership (S=322T — Distinction. 

A joint stock company usually consists of a large nuniber of persona 
between whom tliere is no spécial relation of confidence and the retlre- 
mcut or deatli of a member works no dissolution, vvhile a partnership 
though it may conslst of several Is ordinarily niade up of members vvho 
are drawn to each other by feellngs of mntual confidence and no member 
Is at iiberty to retire and substltute auother. 

7. Joint-Stock Companies <S=>18 — Paetnebship <g=>139 — Distinction. 

In a joint-stock company, tlie business is generally managed by dlrectors 
or other designated officers of the association, and a shareholder as such 
is without power to contract for the company ; ^^■hereas, in a partnership, 
any member may bind the partnership, this belng true, though the part- 
nership is composed of corporations. 

8. Internal Kevenob <S=>7 — Income Taxes — Partnership. 

Under Sess. I^aws Hawaii 190,'J, Act 51, § l, permlttlng any two or more 
corporations organized under the laws of Hawaii to enter into partnership 
with each other for the transaction of any ]a\vtul business, several cor- 
porations, by an agreenient dsited October 30, lOOo, formed a partnership, 
the by-laws of which provided for management by représentatives seleeted 
by the several partners, who were to represent the partners accordlng to 
their respective Interests. Tliere were no spécial partners, and there was 
no partnership capital stock. Ilekl that, as the partnership was lawful 
under the laws of Hlawali, it could not be treated as a joint-stock com- 
pany, and so subject to taxation under Ineome Tax Law Oct. 3, 1913, c. 
16, 38 Stat. 114, which applies to every corporation, joint-stock company, 
or association, no matter how created or organized, not Including parî- 
nerships ; bat it must be treated as a partnership for purposes of coilect- 
iiig of income taxes. 

9. Statutes iS=245 — Taxation — Construction. 

In the lnterp]'etation of statures levylng taxes, it is the establlshed rule 
not to extend their provisions by implication beyond the clear import of 
the language used, or to enlarge their opérations so as to embrace matters 
not specifically poîntcd ont, and in case of doubt they are to be construed 
most strougly agalnst the governmcnt. 

10. Internai, Revenue i©=>38 — Income Tax — Ili-egai, Exactions — Becovery 

— Interest. 

Where a collecter of internai revenue, acting under Income Tax Law 
Oct. 3, 1913, lllegally collected taxes from a partnership composed of 
corporations, the members of the flrm are entitled to recover the exaction, 
with interest and costs. 

In Error to the District Court of the United States for the Terrî- 
tory of Hawaii ; Horace W. Vaughan, Judge. 

<S=5For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Action by llie liaiku Sugar Company, the Paia Plantation, the 
Kalialinui Plantation Company, Limited, the Pulehu Plantation Com- 
pany, Limited, the Kula Plantation Company, Limited, the Makawao 
Plantation Company, Limited, and the Kailua Plantation Company, 
Limited, copartners doing business under the firm name of the Maui 
Agricultural Company, against Ralph S. Johnstone, exécuter under the 
will and of the estate of John F. Haley, late Cohector of Internai 
Revenue for the District of the Territory of Hawaii. There was a 
judgment for défendant, and plaintiffs bring error. Reversed and re- 
manded, with instructions. 

Suit to recover certain uionoys paid nuder jti-otest In Soptember, 1916, as 
ineome taxes under the fédéral Income Tax Law of October 3, 1913 (Act 
Oct. 3, 1913, c. 10, 38 Stat. 114). Demurrer to the complaint was sustained, 
and judgment veut asuinst the plaintift's. The facts as alleged are: ïhat the 
Maui Agricultural Company is made up of several corporations, eacli of 
whlcb was incorporated under the laws of Hawaii; thar, the plaintiffs, since 
January, 1904, hâve been eojjartners under the firm name and style of Maui 
Agricultural Company, sugar growcrs of Hawaii ; that the partnersMp has 
exisfed under an agreenient of partnership, dated October 30, 1903, and 
adoptod by-laws in 19(J4 ; that It was inteuded to be a gênerai partnership, 
each partner a gênerai partner tliercin, with unlimited liability upon each of 
the partners or members for the debts of the partnership ; that by the laws 
of Hawaii (Session Laws of 1903, entitled "An Act Concerniug Corporations," 
approved Aprll 28, 1903 ; sections 2631 and 2632 of the Revlsed Laws et 
190.5; sections 8388 and 3389 of the Revised Laws of Hawaii of 1915) cor- 
porations in Hawaii are authorized to enter Into gênerai or spécial part- 
nership with each other; that tlie gênerai partnership was duly registered, 
pursuant to the registration law o-f Hawaii (chapter 28, Session Laws of 
Hawaii of 1880, re-enacted as chapter 162, Revised Laws of 1905, and 
chapter 189, Revised Laws of Hawaii, 1915) ; that under the provisions of 
the indenture of partnership the several partners or members hâve detinite 
shares in the capital of the partnership, and that, while the by-laws pro- 
vided that the respective inter<v,i.> of the partners or members shall be evi- 
denced by a certlflcate, no stock t,.- çh.ires of stock or certiflcate of stock in 
the partnership or conipauy has evci .een issued. except as to certiflcates of 
the respective intcrests of the partners or members ; that it never was inteuded 
that the partnership should hâve any capital stock, as distinguished from 
capital assets or working capital, nor has the capital of the partnership, or 
any share or interest therein, of any of the partners, ever had any par or 
face value ; that it was never intended that the respective shares ar interests 
of the partners in the capital assets of the company should be sold or trans- 
ferred in any maiiner, whereby auy assignée or transférée could succeed to 
the rights of the assignor or transferror to continue in the business of the 
partnership or to carry on the business with the other partners without their 
consent, and that the shares or interests of the partners in the partnership 
hâve never been divisible; that the capital assets consist mainly in the use 
during the existence of the partnership of the property and rights of the 
several partners which were contributed by them, respectively, to the part- 
nership as required by the indenture of partnership, and are to revert to the 
respective partners or members upon the termluation of the partnership or 
i-ompany; that the Maui Agricultural Company was never intended to be 
a corporation, joint-stock company, or association withln the provisions of the 
Corporations Tax Law of August 5, 1909 (Act Aug. 5, 1909, c. 6, 36 Stat 112), 
or within the meaning of the Income Tax Law of October 3, 1913; that 
the company as a partnership lias made statements of profits to which Its 
partners would be entitled after the same were divided, and given the names 
of the partners or members who would be entitled to the same, if distributed 
in compliance with the act of October 3, 1913, and particularly the fifth 
proviso of paragraph D of section II of the said act, and made statements 
to the revenue officiais accordingly for the yejir IQXé; that the plaintiffs, 
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luembei-s of the company, luive been liable for corporation excise tax and In- 
come tax only in tlieir several individual capacities, and hâve returned state- 
ments accordlngly for taxes for tlie years previous to 1915, showing tbe 
respective shares of the profits of tlie company for tlie said years, and the 
profits to vvhich each member would hâve been entitled if tliey had beeu 
(livided; and plaintififs say they were assessed accordlngly and paid tluï 
assessment so made, but that in 1916 the revenue authorlties took the position 
that the company was not subjeet to the spécial corporation excise tax under 
the act of August 5, 1909, but was subjeet to the Income tax under the acl, 
of October 3, 1913, and that plaintiffs, members of the company, are severally 
subjeet to the corporation excise tax for 1909, 1910, 1911, and 1912, inclusive, 
and to the income tax for 1913, 1914, and 1915, inclusive, in respect to the 
shares distrlbuted to and received by them, respectively, of the net income 
of the company in each of the sald years, as distinguished from thelr respec- 
tive shares In the net income of the company earned and distrlbuted 5n each 
of the sald years, vs'hether distrlbuted or not. 

Smith, Warren & Whitney and Frear, Presser, Anderson & Marx, 
ail of Honolulu, T. H., for plaintiffs in error. 

John W. Preston, U. S. Atty., and Caspar A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., and S. C. Huber, U. S. Atty., and 
J. J. Banks, Asst. U. S. Atty., both of Honolulu, T. H., for défendant 
in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1-3] 
The question for décision is whether the Maui Agricultural Company 
is an organization excepted from the Incoihe Tax Law of 1913, which, 
besides applying to persons, appUes, subjeet to certain enumerated 
exceptions, to: 

"Every corporation, joint-stoclt company or association, and every Insur- 
ance company, organized in the United States, no matter how created. or 
organlzed, not Inciudlug partnerships." 

It is clear, we think, that the company is not a legally created cor- 
poration. It was originally formed in 1903, solely by agreement of 
its members. The statute of Hawaii (section 1, act 51, Session Laws 
of Hawaii 1903) permitted any two or more corporations, organized 
under the laws of Hawaii, to enter into partnership with each other 
for the transaction of any lawf ul business ; but a partnership formed 
of corporations is not in itself a corporation. The right given to a 
corporation to become a member of a partnership pertains to the 
power of the corporation to gain membership in a partnership, but does 
not make the aggregation of partners itself a corporation. There may 
yet be upon a corporation member the liability of a partner as to 
third persons. Butler v. Am. Toy Co., 46 Conn. 136; Bâtes on Part- 
nership, § 1 ; Lindley on Partnership, p. 86. The partnerships into 
which corporations may enter in Hawaii are gênerai and spécial. 
Chapter 70, § 1, Session Laws 1886. In the association in question 
there were no spécial partners, nor was there limited liability; nor, 
îndeed, was any attempt made to form any but a gênerai partnership. 
Strong évidence of this is the fact that the company registered as a 
gênerai partnership under the law. Chapter 189, Revised Laws of 
Hawaii 1915. 
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In so far as intent may serve to détermine the character of the 
agreement made between the parties, the theory of a partnership is 
reasonable. Fechteler v. Palm Bros. & Co., 133 Fei 462, 66 C. C. 
A. 336. The provisions of the agreement are arranged v^^ith titles, 
for example, "Objects of Copartnership," "Term of Partnership," 
"Dissolution of Partnership," and the second récital of the "Indenture 
of Partnership" is that the parties "hâve mutually agreed each with 
the other to enter into partnership," while the first object stated is that 
the parties associate themselves together as partners under the firm 
name and style of the Maui Agricultural Company, and throughout 
the whole agreement the références are to the parties as partners and 
to the association as a partnership. After specifying the respective 
proportionate interest of the several partners, the agreement provides 
for sharing profits and losses as owners, and for the division in the 
same proportion of ail surplus funds of the company when dissolutiorf 
is had. Meehan v. Valentine, 145 U. S. 611, 12 Sup. Ct. 972, 36 L. Ed. 
835. 

But, notwrithstanding the intent to form an ordinary partnership, 
must it be held that the légal effect of the language used by the parties 
has been to create a joint-stock company rather than a partnership? 
If it is such, then the lower court should be sustained, and taxation 
should be upon the income of such legally created joint-stock company. 
This is the pivotai point in the case, for in making distinction between 
joint-stock associations and partnerships Congress must hâve had in 
mind that there are substantial points of différence between such rela- 
tionships. It is noticeable that the arrangement under examination 
lacks the élément of changeability of membership or transferability 
of shares, an élément of ten used as a determining criterion as between 
ordinary partnerships and joint-stock companies. Bâtes on Part- 
nership, § 72. Nor has the agreement référence of any kind to in- 
dicate any purpose that the interests of members should be transfér- 
able; on the contrary, there are évidences of intent that the contract 
was solely between the parties thereto and no others. Hedge's Ap- 
peal, 63 Pa. 273. It is conceded that the provision for the manage- 
ment of the company by a board of managers is such as is frequently 
a characteristic of a joint-stock company, but this feature is not in- 
consistent with the right of partners to make their own arrangements 
for the management of the partnership affairs. If the right to form 
the ordinary partnership existed, it should follow that représentatives 
of members of the partners could, for convenience, be selected to 
manage. McAlpine v. Milieu, 104 Minn. 289, 116 N. W. 583; Flem- 
ing V. Lay, 109 Fed. 952, 48 C. C. A. 748. This would seem to be an 
inévitable resuit of the exercise of the right of a corporation to enter 
a partnership with another corporation. 

We find, however, that in the présent case the management of the 
concern is as much like that of an ordinary partnership as possible, 
considering the fact that the several members are corporations. The 
members of the board are not chosen at large by a majority vote of 
unit shares, but each member of the board is a spécial représentative 
of the particular members of the partnership. To illustrate: It is 
provided in the by-laws (article IV) that the Haiku Company shall 
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appoint two managers, the Paia Company three, and the five ouîc:- 
companies one jointly. Thèse managers are to represent the respective 
partners by whom they are appointed, and a vacancy in the board is 
to be fiUed by appointment by the particular partner wliich "siicli 
manager represents." It is also provided in the by-laws (article Vil 
that a quorum at a meeting of the partnership is to consist of a ma 
jority of the partners, both in numbers and interest. The by-iaws 
(article 16) also give to the stockholders of each of the corporate mem- 
bers, although not themselves partners, the same rights to inspect and 
examine the books and records of the partnership, and to investigate 
into the partnership affairs, as such stockhoklers hâve in the several 
corporate members in which they hold stock. 

[4-8] In a joint-stock company the members hâve no right to dé- 
cide what new members shall be âdmitted to the firm; on the other 
hand, the right of delectus ]iersonarum is an inhérent quahty of the 
ordinary partnership. Oak Ridge Coal Co. v. Rogers, 108 Pa. 147; 
Ashley v. Dowling, 203 Mass. 249, 89 N. E. 433. The provision for 
existence of the association for 45 years, "unless sooner terminated by 
the mutual consent of the parties hereto," does not show a plan for 
changeability in the membership. Karrick v. Hannaman, 168 U. S. 
328, 18 Sup. Ct. 135, 42 L. Ed. 484. Dissolution would probably be 
effected through a transfer of any partner's interest, and there would 
be a liability for the breach, to be compenSated in damages. Lindley 
on Partnership, *230, *231. A joint-stock company often consists of 
a large number of persons, between whom there is no spécial relation- 
ship of confidence; the retirement or death of a member works no 
dissolution; while a partnership, although it may consist of several 
persons, generally is made up of a few, who are drawn to each other 
by feelings of mutual confidence, and no member is at liberty to retire 
and substitute another as a partner. In a joint-stock company the 
business is generally managed by directors or other designated ofifi- 
cers of the association, and a shareholder as such is without power to 
contract for the company; whereas, in a partnership any member niay 
bind the partnership. Where a corporation is a partner, the doctrine 
of mutual agency may make business administration more intricate, 
but does not affect the légal questioti. Mallory v. Hanaur Oil Works, 
86 Tenn. 598, 8 S. W. 396 ; News-Register Co. v. Rockingham Pub- 
lishing Co., 118 Va. 140, 86 S. E. 874. 

Stress is laid upon the provisions of the partnership agreement, 
wherein what is termed the "capital stock" is divided into 35 shares of 
interests. It is to be remembered, hovi'ever, that the company had no 
nominal or fixed capital stock apart from the capital assets it owned — 
that is to say, there was no capital stock of a corporation or joint- 
stock company, divided, as is usually done in corporations or joint- 
stock companies, into nominal transférable shares of specified par 
value. When the agreement and by-laws are looked upon as a whole, 
the capital stock referred to is the capital or capital assets, and référ- 
ence to the shares or interests is a method used to express the entire 
proportional indivisible interests of the seven named members of 
the partnership. Thèse respective interests of the partners were 
différent, as is shown by article II of the by-laws; and as already 
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indicated în another by-law (article IV), the managers are required to 
represent the partners in accordance with their respective interests. 
State V. Cheraw & Chcster R. Co., 16 S. C. 524; Goodnow v. Am. 
Writing Paper Co., 73 I^f. J. Eq. 692_, 69 Atl. 1014. 

[9] In conclusion, while the case is not free from doubt, we think 
that its détermination should be had in conformity with the intent of 
the severa! members of the association, and that by so resolving it we 
are accepting the latest expression of the Suprême Court, as announced 

in Gould v. Gould, 245 U. S. 151, 38 Sup. Ct. 53, 62 L- Ed. , where 

it was said : 

"In the interprétation of statutes levying taxes It Is the establlshed rute 
not to extend their provisions by implication beyond the clear import of the 
langnage iised, or to enlarge their opérations so as to embrace matters not 
speciflcally pointed ont. In case of doubt they are construed most strongly 
against the govemment, and in favor of the citizen." 

[10] The judgment of the District Court must be reversed, and 
the cause remanded, with instructions to enter judgment for plaintiffs 
for the amount claimed, with interest and costs. Erskine v. Van Ars- 
dale, 15 Wall. 75, 21 L. Ed. 63; Herold v. Shanley, 146 Fed. 20, 76 
C. C. A. 478. 



TATLOR V. WELLS FARGO & CO. 

(Cironit Coxirt of Appeals, Fifth Circuit February 28, 1918. Rehearlng 
Denied April 15, 1918.) 

No. 3102. 

1. Carriers ®=4 — "Common Carriers" — Express Compant. 

An express Company is a common carrier. 

[Ed. Note. — For othër définitions, see Words and Phrases, First and 
Second Séries, Common Carrier.] 

2. M.AmsxR AND Servant <S=>100(1) — Liabii.ity foe Injuries — Exemption Con- 

TBACTS — "Common Carrier by Railroad." 

Within the fédéral Employeurs' Liability Act (Act April 22. 1908, c. 149, 
35 Stat. 65 [Gomp. St. 1910, §§ S657-86C5]), providing that every common 
carrier by railroad, engaged in interstate commerce, shall be liable to 
employés suft'ering iujury, and in section 5 (section 8601) that any con- 
tract, etc., exempting from such liability shall be void, an express Com- 
pany is a common carrier by railroad, tliough it uses other facilities in its 
business ; conscquently an agreement between an express company and its 
messenger that neiUier the company, nor any railroad company on whose 
lines the messenger uiight travel, should be liable for any injury to him 
while so traveling, is invalid. 

Appeal from the District Court of the United States for the North- 
ern District of Mississippi ; Henry C. Niles, Judge. 

Suit by Wells Fargo & Co. against Oscar G. Taylor. From a de- 
cree for complainant, défendant appeals. Reversed and remanded, 
with directions to dismiss. 

See, also, 220 Fed. 796, 136 C. C. A. 402. 

^=sFor ottier cases «ee aamc topic & KETY-NUMBER la ail Kej-Numbered Digests i lodeZM 
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Thomas Fite Paine, of Aberdeen, Miss. (Paine & Paine, of Aberdeen, 
Miss., on the brief), for appellant. 

E. O. Sykes, of Jackson, Miss. (E. O. & J. A. Sykes, of Aberdeen, 
Miss., and Branch P. Kerfoot, of New York City, on the brief), for 
appellee. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

BATTS, Circuit Judge. A contract between the St. Louis & San 
Francisco Railroad Company and Wells Fargo & Co., providing for 
the opérations of the express company over the Unes of the raili-oad 
Company, contained a provision to this efïect : 

The express company agrées "that it will and does hereby assume ail risk 
and damage tO' its agents and employés whlle engagea in its business on any 
of the railways or property of the railroad company, and hereby agrées to 
indemnlfy and hold harmless the St. Louis & San Francisco Eailroad Com- 
pany on aceount for ail claims for damages suffered by the agents and em- 
ployés of the express company, while engaged in its business on any of the 
railways or property of the Railroad Company." 

An instrument introduced in évidence, marked "Messengers' Agree- 
ment," and reciting that it was an agreement between Wells Fargo & 
Co. and Taylor, the plaintiff in error, but signed alone by the latter, 
contains a provision to the efïect : 

"That neither the party of the first part [Wells Fargo & Co.] nor any rail- 
road or steamboat company, or other carrier, on whose Unes said party of tlie 
second part may travel as such messenger or guard, shall, under any circum- 
stances, or in any case whatever, be liable for any injury occurring to said 
party of the second part, while so traveling, whether such injury arises 
from any fault, carelessness, or négligence, gross or otherwise, on the part of 
said railroad or steamboat company, or other carrier, Its agents or servants ; 
It being the intent of this contract that said party of the second part shall 
and wiJl assume ail and every risk Incident to said employment, from what- 
ever cause arislng." 

Taylôr, having been injured while discharging his duties as an ex- 
press messenger, in an accident on the St. Louis & San Francisco 
Railroad, instituted suit against the railroad company in a state court 
of Mississippi. The express company filed a pétition in that court, set- 
ting out the contracts, and asked to be made a party défendant, in 
order that it might remove the case to the fédéral court. The prayer 
of the pétition was refused. It thereupon instituted a suit against ap- 
pellant in the District Court of the United States, setting up the facts 
with référence to the agreements, and other facts, and, in addition 
to the prayer for gênerai relief, asked for a tempo rary injunction, 
which was refused. The case in the state court proceeded to trial, 
resulting in a judgment for $4,000 for the plaintiff, which was affirmed 
by the Suprême Court of that state. Upon trial of the suit instituted 
by the express company a judgment was rendered for the company. 
An appeal to this court resulted in a reversai; the judgment being 
based upon the insufficiency of the pleadings. 220 Fed. 796, 136 C. 
G. A. 402. The bill was amended, and, upon a new trial, judgment 
was again for the express company, and the collection of the judgment 
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rendered in the state court was enjoined. From that judgment this 
appeal is taken. 

Appellant contends that the former judgment in this court was final, 
and that this court, not having permitted an amendment, the bill could 
not be amended below ; that the suit was in violation of section 720 of 
the Revised Statutes (Comp. St. 1916, § 1242) ; that the contracts be- 
tween the express company and the express messenger, and between 
the express company and the railroad company, whereby the railroad 
Company was to be relieved from the effect of négligence, were void; 
and that, by virtue of section 5 of the second Employers' Liability Act 
(35 Stat. 65, c. 149), and the amendment of April 5, 1910 (36 Stat. 
291, c. 143), the contract between the express company and the appel- 
lant is void. If the last-mentioned contention of appellant is meritori- 
ous, it wiU not be necessary to consider the other questions. 

[1,2] The Employers' Liability Act provides: 

"Ever.v common carrier by railroad while engaging in commerce between 
any of the several states, * * * stiall be liable in damages to any person 
suffering injury while he Is employed by sucti carrier in sucli commerce. 
• * * " Section 1. 

Section 5 provides that : 

"Any contract, rule, régulation, or device whatsoever, the purpose or Intent 
of which shall be to enable any common carrier to exempt Itself from any 
liability created by this act, shall to that estent be void." 

If the terms of the act apply to express companies, the contract be- 
tween Wells Fargo & Co. and the messenger is void. Second Em- 
ployers' Liability Cases, 223 U. S. 1, 32 Sup. Ct. 169, 56 L. Ed. 327, 
38 L. R. A. (N. S.) 44; Phila., Balt. & Wash. R. R. v. Schubert, 224 
U. S. 603, 32 Sup. Ct. 589, 56 E. Ed. 911. 

An express company is a common carrier. Bank of Kentucky v. 
Adams Express Co., 93 U. S. 174, 23 L. Ed. 872. An express com- 
pany is a common carrier by railroad. If this f act were not universally 
known, it would be sufficiently indicated by the contract between the 
appellee and the St. Louis & San Francisco Railroad Company. It is 
not seen how an insistence to the contrary can be made. Indeed, there 
is no contention that the express company is not a common carrier 
by railroad ; but the proposition is that, notwithstanding the lïmguage, 
the act does not apply to express companies. The argument seems to 
be based upon rulings to the effect that the original Interstate Com- 
merce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 379) was not applicable 
to 'express companies, and upon the case of Robinson y. B. & O. R. 
R. Co., 237 U. S. 84, 35 Sup. Ct. 491, 59 L. Ed. 849, which holds 
that an employé of the Pullman Company is not an employé of the 
railroad company. 

The Interstate Commerce Commission, in the Matter of the Ex- 
press Cos., 1 Interst. Com. Com'n R. 349, held that the original In- 
terstate Commerce Act was not intended to apply to express companies. 
The language of that act was to the effect : 

"That the provisions of this act shall apply to any common carrier or car- 
riers engagea in the transportation of passengers or property whoUy by 
railroad, or partly by railroad and partly by water." 
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In reachîng a conclusion that the express companies were not in- 
cluded an unconvincing argument was based upon the use of the word 
"wholly." The Commission says : 

"ïhe use of that word in the section which was evidently framed wltli 
(he greatest care affords a falr foundation for the elalm that the act does 
not describe the modes of transportation employed by express companies with 
suffieient précision to brlng them within its terms." 

The proposition which seems to hâve been most meritorious in reach- 
ing the conclusion was : 

"That the détails of the law in its varions provisions are so framed as to 
apply distinctly to rallroads and railroad companies, and that they do not 
apply to the carriage of property by express companies without varions impli- 
cations and éliminations which give a somewhat strained construc-tlon to the 
language used." 

A number of examples are then given in support of this proposition. 
The Commission finally suggests: 

"In case of donbtful jurisdiction, It Is far better that the législative body 
should résolve the doubt." 

This holding of the Interstate Commerce Commission was not more 
than acquiesced in by the courts. Am. Ex. Co. v. U. S., 212 U. S. 522, 
29 Sup. Ct. 315, 53 h. Ed. 635. It is to be observed that the language 
of the act which was under construction is very différent from that 
employed in the Employers' Liability Act. Even if the processes of 
reasoning were entitled to greater respect, the décision would not be 
held applicable to the présent case. 

Robinson v. Baltimore & Ohio R. R. Co., is cited by appellee as dé- 
cisive of the proposition that the Employers' Liability Act does not ap- 
ply to an express company and its employés. That was a suit instiiuted 
by a Pullman porter, injured while performing his duties, against the 
railroad company. The Suprême Court says: 

"The inqniry is whether the plalntiff cornes vvithln the statutory descrip- 
tion ; that is, whether, upon the facts disclosed In the record, it càn be said 
that, witliin the gense of the act, the plaintifï was au employé of the railroad 
company, or whether he is not to be regarded as outside that description, 
being in truth on the train simply in the character of the servant of another 
master, by whom he was hlred, directoKl, and paid, and at whose will he 
was to be continued in service or dlscharged." 

The court continues: 

"We are of the opinion that Congress used the words 'employé' nnd 'employ- 
ed' in the statute in thiîir natural sensé, and iuteuded to describe the con- 
ventional relation of employer and employé." 

And it concludes : 

"We conclude that the plaintlfC in error was not an employé of the défend- 
ant company within the nieaniug of the Employers' liability Act, and that 
the judgment must be affirmed." 

A ruling that a porter, hired by the Pullman Company, is not a 
railroad company employé, is not conclusive that a messenger, hired by 
an express company, is not an express company employé. 

It would not be difficult to make a fairly satisfactory argument 
to the effect that an express messenger is an employé both of the ex- 
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press Company and of the railroad company. In the case of B. & O. 
R. R. Co. V. Voigt, 176 U. S. 498, 20 Sup. Ct. 385, 44 L. Ed. 560 
(decided before the passage of the Employers' Liability Acts), recov- 
ery was refused an employé of the express company, in a suit against 
the railroad company; the court in argument suggesting that the 
relation between the express company and the express messenger 
more nearly resembled that of an employé than a passenger, since "his 
position is one created by an agreement between the express com- 
pany and the railroad company, adjusting the terms of a joint busi- 
ness," and that the express messenger could not recover for the nég- 
ligence of a fellow servant. 

The relations between an express company and a railroad company 
hâve the éléments of a partnership, of agency, of a common enter- 
prise. OHver v. Northern Pac. R. R. Co. (D. C.) 196 Fed. 432. It is 
not necessary, however, to détermine whether appellant could hâve re- 
covery against the railroad company under the act or otherwise. The 
issue necessary to be determined is whether the fifth section of the 
Employers' Liability Act renders void so much of the contract be- 
tween the messenger and the express company as undertakes to néga- 
tive the right of the messenger to recover for injuries. This answer 
is dépendent upon whether the act applies to express companies. The 
language of the act does not seem to leave any ground for construction 
or interprétation. It is perfectly clear and absolutely unequivocal. 
The terms of the act apply to every common carrier by railroad. The 
circumstance that the common carrier may also conduct a business 
other than by railroad cannot destroy the fact that it conducts a com- 
mon carrier's business by railroad. If the fact that an express com- 
pany may also be a common carrier by water, or by stage, could destroy 
the applicability of the act, railroad companies that utihze water 
transportation would also be exempt. 

The transportation which is conducted on a railroad by an express 
company is properly within the function of the railroad. Ail of the 
handling of freight by express companies could be by railroad com- 
panies, and shippers could compel the acceptance by railroad com- 
panies of such freight. The arrangement between railroad companies 
and express companies, by which they co-operate in handling part of 
the freight which railroad companies are compelled to carry, is regard- 
ed as légal. There would be nothing to prevent a railroad company 
from making somewhat similar arrangements with express com- 
panies or freight lines, by which the balance of its freight might be 
handled by intermediary transportation companies. It could, doubt- 
less, in the same way farm out its passenger transportation business. 
The exercise, with regard to the balance of its business, of the rights 
which it has exercised with référence to that portion of it which has 
gone to the express companies, would dispense with a very large per 
cent, of ail of the direct employés of the railroad company. The ar- 
rangement would, in very large measure, nullify the Employers' 
Liability Act, if it is limited in its application as contended by appellee. 

It was the purpose of the Congress to provide spécial protection to 
persons subject to the hazards incident to the opération of railroads. 
There could hâve been no reason for giving the protection to a rail- 
249 F.— 8 
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road conductor, and refusing it to an express messenger. It will not 
be assumed that Congress intended to make a distinction intbe ab- 
sence of language that would so indicate. It will certainly not be 
assumed in the face of language which is clear and unambiguous. 
Those of the décisions which seem to sustain the right of a railroad 
company and an express company, between them, to contract away 
the right of a human being to protection against négligence, are en- 
tirely out of harmony with fundamental principles of right and the 
ordinary conceptions of law. No court ought at this time, in the face 
of the unequivocal language of the Congress, to make a ruling which 
would differentiate express company messengers, not alone f rom other 
persons engaged in the hazards of railroading, but from ail other per- 
sons engaged in hazardous businesses. The Employers' Liabihty Act 
is proof that Congress was not unresponsive to the universal feeling 
that every business should carry its hazards. It will not be assumed 
that language, which is properly and logically comprehensive, is to 
be so construed as to exclude a class dépendent on législation even for 
protection against négligence. 

Appellant is not seeking relief under the terms of the Employers' 
Liability Act, but he is insisting that that part of the contract which 
the express company claims deprived him of ail protection is void. 
We so hold. The judgment of the lower court is reversed, and the 
cause remanded, with directions to dismiss. 

Reversed. 



gïOKES V. WILLIAMS et al. 

(Circuit Court of Appeals, Third Circuit. February 27, 1918.) 

No. 2298. 

1. Receivers tS=»170 — Actions Against — Défenses — Limitation. 

Whlle It is the gênerai rule that the défense of the statute of limitations, 
though Personal to a coriKiratlon, passes to Its receivers, such rule Is 
based in principle on the fact that the receivers represent the Interests 
of the corporation, Its stockliolders, and creditors, and succeed to the 
défense for the protection of those interests ; and where by reason of pe- 
culiar circumstances the receivers do not represent such interests, the 
rule does not apply. 

2. Beoeivees <S=>170 — Actions Against — Défenses — Limitation. 

A committee of creditors purchased from receivers the property of a 
corporation, except its crédits and cash, for a sum represented as more 
than suffident, with the assets retained, to pay ail the debts of the cor- 
poration. The purchase, however, was subject to the condition that any 
surplus remalnlng after such payment should be returned to the com- 
mittee. Held that, assuming that the assets so secured were sutticient 
to pay ail the corporation's debts, the receivers could not set up the dé- 
fense of limitation to an otherwise valld claim against the corporation, 
slnce such défense was not for the protection of the corporation or Its 
property, but solely for the beneflt of the purchasing committee. 

3. Limitation of Actions <S=>148(4) — Acknowiedgmbnt or New Promise — 

SuFi'icrF;NCY. 

The statute of limitations of New Jersey (3 Comp. St. N. J. 1910, p. 
3167, § 10) provides that "no acknowledgment or promise by words only 

®:»For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexe» 
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sball be deemed sufflcient évidence of a new or contlnuing contract where- 
by to take any case out of the opération of this act » » * unless such 
acknowledgment or promise sliall l>€ made or continued by or In some 
wrlting to be signed by the party cliargeable tliereby." A corporation 
declared a dividend on Its preferred stock, wliicti was pald to ail stock- 
holders, except claimant A year later the corporation wrote claimant a 
letter as foUows: "Tlie executive commlttee took up the question of 
payment to you of the dividend on the preferred stock, and declded that, 
owiiig to the présent money conditions, it would be unwlse, from the 
company's standpoint, to niake any payment at this tlme." Held, that 
such letter was an unqualilied acknowledgment of an antécédent in- 
debtedness, and that such acknowledgment carried with it by implication 
a promise to pay which was sufflcient to raise the bar of the statute. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Thos. G. Haight, Judge. 

Appeal in equity by William E. D. Stokes from an order disallow- 
ing his claim against the Standard Plunger Elevator Company, How- 
ard H. Williams and Albert C. Wall, as receivers, and others. Re- 
versed. 

Charles L. Craig, of New York City, for appellant. 
Howard H. Williams, of New York City, and Albert C. Wall, of 
Jersey City, N. J., for appellees. 

Before McPHERSON and WOOLLEY, Circuit Judges. 

WOOLLEY, Circuit Judge. The claimant filed two daims against 
the défendant corporation. The receivers rejected both as barred 
by the Statute of Limitations of New Jersey. On exceptions, the 
District Court referred the question of allowance to a master. He 
sustained the receivers. On exceptions again, the District Court af- 
firmed the master, and the claimant took this appeal. 

[1] Claim 1. The first claim is for $9,258.15, and is not disputed. 
As the indebtedness is more than six years overdue and is not revived 
by a written acknowledgment or promise to pay, it is conceded that 
the claim is barred by the New Jersey statute if the defence of the 
statute of limitations is available to the receivers in this case. The 
leamed trial judge held that a receiver succeeds to ail defences of the 
corporation, and, accordingly, the defence of the statute of limitations 
was hère available to the receivers and barred recovery on the claim. 

But the facts of this case are peculiar, and give the question a 
turn, which requires, we think, something more than a considération 
in the abstract of what defences are available to receivers. We do not 
question the gênerai rule that the defence of the statute of limitations, 
though Personal to a corporation, passes to its receivers, and is avail- 
able to them in caring for and protecting the interests of the cor- 
poration, its stockholders, and creditors. In fact, we freely recognize 
the rule ; but in doing so we recognize also that the rule is based in 
principle on the protection which the law intends to afïord those whom 
the receivers represent. Whom do the receivers represent in this 
case? It is on the answer to this question that the peculiarity of the 
facts of this case has a bearing. 

[2] A conflict between stockholders of the Standard Plunger 
Elevator Company, which had long been waged, culminated in the ap- 
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poiiîtment of receivers and an order for the sale of îts property. The 
validity of the order and subséquent sale was the subject of litigation 
previously in this court. Stokes et al. v. Williams et al., 226 Fed. 148, 
141 C. C. A. 146. 

The corporation's assets were of a character that did not invite 
extensive bidding. A committee of creditors, composing or repre- 
senting one faction of stockholders in the corporation controversy, 
offered to purchase ail assets of the corporation, excepting its accounts 
and bills receivable and cash, for the sum of $250,000. The pro- 
posed purchase price and the assets to be retained, it was represented, 
together amounted to a sum exceeding ail the corporation's debts. 
This offer was opposed by creditors and stockholders of the corpora- 
tion comprising the other faction to the controversy ; but, as they had 
nothing better to offer, the court ordered the sale on the ofïer made. 
At the sale, the committee purchased the corporation's property pur- 
suant to its offer, and the sale was confirmed. 226 Fed. 148, 141 C. 
C. A. 146. 

So far, there was nothing very unusual in the transaction : but the 
committee's bid, on which the sale was ordered, contained a peculiar 
feature, which has, we think, a controUing bearing on the question now 
before us. This was a provision or rather a condition, that any ex- 
cess of the purchase price over and above the claims approved and 
allowed, should be returned to the purchasing committee. Assuming 
as we do the correctness of the représentation that the purchase price 
when added to the assets retained will more than pay ail the cor- 
poration's debts (that being the représentation which induced the 
court to order the sale, and afterward to confirm it), the net results 
of the sale made upon the offer containing this drawback, are, first, 
that there will be money enough to pay ail creditors in full; second, 
that no money whatever will be paid stockholders; and, third, that 
some part of the purchase price will be returned to the committee. 

As thèse facts make the case, we must find the person, natural or 
artificial, for whom the receivers were acting when they rejected the 
claim on the statute of limitations. 

Manifestly, they were not acting for the corporation's stockholders, 
because the receivership funds could not under the terms of purchase 
reach them in any event. They were not acting for the corporation's 
creditors, because they had already been protected by the size of the 
purchase price. Were they acting then for the corporation in its 
purely impersonal artificial sensé? The allowance or disallowance of 
the claim was a matter of entire indifférence to the corporation. Its 
allowance would take nothing from the corporation; it would simply 
diminish the balance of the purchase price to be returned to the com- 
mittee. Its disallowance would add nothing to the funds of the corpora- 
tion, its stockholders, or creditors ; it would simply increase the bal- 
ance of the purchase price to be returned to the committee. 

If the claim had been asserted against the corporation before re- 
ceivership, the corporation's property would hâve been liable for the 
payment of its debt. This liability, the corporation could hâve pro- 
tected of course by the defence of the statute of limitations. But the 
defence as hère pleaded on the claim fîled against the receivers, is not 
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for the protection of tlie corporation's property but is for the protection 
of the committee's property as représentée! by the balance to bé re- 
turned to it. When the corporation ceased to be hable to respond with 
its property for the payment of its debt, it ceased to be entitled to the 
defence of the statute. It occurs to us that a defence which is purely 
Personal to the corporation and is afforded it solely for the protection 
of its property cannot pass to its receivers to be employed by them for 
the protection of the property of another. That the defence if sustain- 
ed will inure solely to the protection of the committee is clear. Then it 
must be that the receivers pleaded the statute for the committee. If 
so, then certainly, a defence which the law afïords the corporation 
cannot be pleaded for a person or a body of persons that has not in 
any scn?e succeeded to the corporation or to any of its rights, and has 
no relation to the corporation other than that of purchaser of its 
assets. 

We are of opinion, that, under the facts of this case, the plea of the 
statute of limitations is not available to the receivers in defending' the 
claim in question, unless, indeed, the allowance of the claim, in con- 
séquence of the withdrawal of the defence of the statute, should so 
diminish the fund that ail other creditors would not receive payment 
of their claims in full, in conformity with the représentation upon 
which the bid of the committee was made and accepted and upon which 
the sale was ordered and confirmed. In such an event, we hold the 
defence would be available to the receivers to the extent necessary to 
protect the corporation's liability and to conserve the funds in the 
hands of the receivers to the payment in full of the corporation's debts, 
but not to protect any balance payable to the purchasing committee 
vmder the rebate provision of its bid 

[3] Claim 3. The second claim is for an unpaid dividend amount- 
ing to $3,666. This claim went through the same légal procédure as 
the first and v^'as ultimately rejected on several grounds, of which we 
think, but two are substantial enough to require mention, and of thèse, 
but one calls for discussion. We believe there is no différence be- 
tween this claim and the first in the reasoning by which we hâve held 
that the defence of the statute of limitations is not available to the 
receivers, yet we prefer to décide the appeal on the question upon 
which it was argued and decided below. This mvolves the interpré- 
tation of a letter written by the défendant corporation and ofïered as 
évidence of a new promise to remove the bar of the Statute of I^imi- 
tations of New Jersey, and to satisfy the requirements of the statute, 
that, "no acknowledgment or promise by words only, shall be deemed 
sufficient évidence of a new or continuing contract, whereby to take 
any case out of the opération of this act, or to deprive any person of 
the benefit thereof, unless such acknowledgment or promise shall be 
made or continued by or in some writing to be signed by the party 
chargeable thereby." 3 Comp. St. 1910, p. 3167, § 10. Parker v. But- 
terworth, 46 N. J. Law, 244, 245, 50 Am. Rep. 407 ; Hewes v. Hurfif, 
69 N. J. Law, 263, 55 Atl. 275. 

The letter ofïered as a distinct and unqualified acknowledgment of 
the existing obligation bears date April 30, 1908, and is as foUows : 
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"The Executive Committee took iip the question of payment to you of th& 
dividend on tlie preferred stock and decided tliat owing to tlie présent money 
conditions, it would be unwise, from ttie company's standpolnt, to make any 
payment at tliis time." 

This letter calls for construction, but construction in the light of 
facts that are not disputed. Thèse are: (1) That a dividend was 
declared on May 1, 1907 ; (2) that the dividend was paid, directly or 
indirectly, to ail stockholders excepting to the claimant; (3) that the 
claimant's share in the dividend was not paid him ; and, (4) that by 
the déclaration of the dividend, the corporation became indebted to the 
claimant. In this state of facts the letter was written. While the mas- 
ter conceded that the dividend ref erred to in the letter was the dividend 
that had previously been declared, the court rather regarded the divi- 
dend mentioned in the letter as a dividend yet to be declared, both, 
agreeing, however, that the writing did not constitute an unqualified 
acknowledgement of the debt, implying an unconditional promise to 
pay it, within the meaning of the New Jersey cases. 

We can readily dispose of any question as to whether the promise, 
if one is implied, was conditional or unconditional, because, if uncon- 
ditional, it is sufficient, and if conditional, the évidence shows the 
happening of the event upon which the condition was made. 

As we read the writing, we do not gather the impression that the 
writer was speaking of the inadvisability of declaring a dividend, for 
language naturally to be employed to convey the meaning of future 
action would be very différent from that actually used. What the 
writer said was, that the committee had taken up the question "of pay- 
ment * * * of fiig dividend on the preferred stock" (which is 
the stock on which a dividend had been declared and which had not 
been paid to the addressee of the letter), and had taken up also the 
question of "payment to you of the dividend," not of the déclaration 
of a dividend to stockholders generally. The conclusion of the par- 
agraph, in which the writer refers to the unwisdom, in "the présent 
money conditions * * * to make any payment at this time," does 
not suggest the idea that payment was declined, nor does it négative 
the idca that payment v;ould be made at some time. While the writ- 
ing is of a character that admits of diverse interprétations, our con- 
struction is that it relates to an antécédent debt, that it unqualiiiedly 
acknowledges the existence of the debt, and that the acknowledgment 
embodies the implication of a promise to pay. 

We are of opinion, therefore, that the writing raises the bar of the 
statute of limitations and allows the claimant to prosecute his claim. 

We direct that the order of the court be reversed and the claimant 
be allowed to proceed with proof of his two claims in conformity with 
this opinion. 
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CLINTON V. SMITH & TERRY, Inc. 

SMITH & TBRKY, Inc., v. EBNEK. 

(Circuit Court of Appeals, Fourtli Circuit. January 25, 1918.) 

Nos. 1572, 1573. 

1. Maritime Liens ©=9 — Chabters — Lien — Claim roR Dead Freigiit. 

A claim of a charterer for dead freigiit, whlch is in tlie nature of one 
for loss of profits, is not enforceable in a suit in rem as a lien on the 

vessel. 

2. TOWAGE <@=39 — TOWAGE SERVICE — BnEACH OP EXECUTORT CONTBACT LiEN. 

That a charterer accepted delivery of a barge at a point distant from 
the place of loading, and had her towed there, dld not make such trans- 
fer the beglnning of a voyage under the charter, and the unaccepted 
ofifer of services by tugs before she was ready to proceed on her voyage 
dld not give them a lien on the barge. 

3. Admibaltt <S=>66 — Pleading — Amendment dp Libel. 

The allowance of an amendment of the libel in a suit In per- 
sonam, setting up an additional claim for damages growing eut of the 
same alleged breach of charter, held vpithin the discrétion of the court. 

4. Shipping <©=»58(3) — Charter — Damages for Breach. 

Where the charterer of a coal barge for three months, vyith the privi- 
lège of renewal for another like term, surrendered the barge during the 
flrst term for unseaworthiness, and did not exercise its option for re- 
newal, it could not recover in a suit for breach of charter for loss of 
prospective profits during the renewal term. 

Cross-Appeals from the District Court of the United States for the 
Eastern District of Virginia, at Norfolk; Edmund Waddill, Jr., 

Suits in admiralty by Smith & Terry, Incorporated, against the barge 
Benefactor, John Ebner, master and claimant, and by Smith & Terry, 
Incorporated, against Joseph F. CUnton. Decree for libelant in the 
first suit, from which it appeals. Affirmed. From the decree in the 
second suit, both parties appeal. Modified and affirmed. 

For opinion below, see 242 Fed. 582. 

Francis S. Laws, of Philadelphia, Pa., and John W. Oast, Jr., of 
Norfolk, Va. (Lewis, Adler & Laws, of Philadelphia, Pa., on the 
brief), for Clinton and Ebner. 

Edward R. Baird, Jr., of Norfolk, Va. (Baird & Swink, of Norfolk, 
Va., on the brief), for Smith & Terry, Inc. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. Thèse cases were argued together and 
may be disposed of in one opinion. The foUowing facts appear: 

Smith & Terry, Incorporated, chartered the barge Benefactor for 
three months from December 13, 1915, with the option of three addi- 
tional months, to carry coal from Hampton Roads to Sound ports. 
After one load had been taken from Newport News to Providence, 
the charterer canceled the contract and returned the barge to her 
owner on the ground that she was unseaworthy. Subsequently the 
•charterer brought two actions in admiralty, one a libel in rem against 

• ^SSFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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the barge, and the other a libel in personam against the owner. In 
the in rem proceeding five items of damage were set up for which a 
lien was claimed, namely : (1) Cost of towing the barge from Provi- 
dence to New York ; (2) loss of time of a tug, which went to take the 
barge in tow at Hampton Roads before she was ready to go to sea; 
(3) loss of time of another tug, which also went to take her ont be- 
fore she was ready ; (4) loss of profits on the différence between the 
number of tons which the barge carried on the trip mentioned and 
the number of tons which it is claimed she should hâve carried ; and 
(5) loss of profits on the earnings of the barge for the three additional 
trips it is claimed she could hâve made, if seaworthy, within the 
first three-months period. The answers of the owner deny that the 
barge was unseaworthy and by way of cross-bill ask to recover the 
amount agreed to be paid for her use. Upon objections filed in the 
first action, the court below struck out the item of damage for loss of 
profits which the barge would hâve earned, if seaworthy, on the 
ground that it was not a lien on the barge. The other items were per- 
mitted to stand. The trial court, also, against the objection of the 
owner, permitted an amendment of the in personam libel, by which 
the item of loss of profits stricken from the in rem proceeding was in- 
serted in the in personam proceeding. The cases were tried together, 
though not Consolidated. 

[1] Upon the évidence adduced the court below found as a fact 
that the barge was unseaworthy. It is enough to say that this finding 
is supported by adéquate proof, and that no sufficient reason appears 
why it should not be accepted. In the in rem case the item for towing 
the barge from Providence to New York was allowed, and the cor- 
rectness of that ruling is not challenged by assignment of error. The 
two items for loss of time by the tugs which went to take the barge 
in tow and found her not ready were disallowed, and that ruling 
will be presently considered. The "dead freight" item was likewise 
disallowed, because the court found that the number of tons carried 
by the barge on the trip she made was as great as she could reasonably 
carry. This finding also has the support of substantial évidence and 
should be accepted. Even if the fact were found otherwise we should 
feel constrained to hold that this item of damage, which is in the na- 
ture of prospective profits, is not sustainable as a Hen on the barge. 
In the in personam case, and under the amended libel, the court 
awarded libelant the sum of $3,351.50 for profits which the barge, if 
seaworthy, would bave earned during the first three months, but dis- 
allowed the claim for profits that would hâve been earned during the 
second three months. Both parties appeal. 

[2] The libelant's claim of lien for the hire of tugs which offered 
lo tow the barge before she was ready to go to sea is based on the 
contention that the service for which she was engaged had then been 
in some part performed, and therefore the contract was not wholly 
executory; this because the barge was delivered to the charterer at 
Philadelphia, and had to be moved from there to Lambert's Point to 
take on a cargo of coal. But the circumstance that the barge whcn 
hired was at a distance from the intended place of loading did no 
serve to make her transfer to that place the beginning of a voyage. 
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or a partial performance of her undertaking. It was only the inci- 
dent of her location when the charter party was signed. This being 
so, the unaccepted proffer of service by the tugs did not give them a 
lien on the barge, whatever claim they might hâve against the person 
that employed them. And if the tugs had no lien for mère loss of 
time, without any actual service, it seems manifest that libelant can- 
not recover for that loss in an in rem proceeding. We are of opin- 
ion that the two items in question were properly disallowed. The 
Francesco (D. C.) 116 Fed. 83; The Thomas P. Sheldon, 118 Fed. 
952. 55 C. C. A. 439; The Rupert City (D. C.)_213 Fed. 263. 

[3] It is insisted that the trial court erred in allowing the in per- 
sonam libel to be amended in the manner above recited, but the ar- 
gument is unconvincing. In our judgment this amendment did not in- 
troduce a new and independent cause of action, for the reason that 
both claims for loss of proiîts, one for the agreed three months and the 
other for the optional three months, grew out of the same alleged 
breach of the charter party, namely, in that the barge proved to be 
unseaworthy. It seems évident that the first of thèse claims, as well 
as the second, might bave been set up in the original libel, since it was 
the projjer subject of an in personam proceeding. As the matter 
stood, tberefore, we do not perceive that the amendment operaied 
in any wise to the préjudice of the owner, and the surely is not ob- 
jecting. Moreover, the answer in this proceeding, which serves also 
as a cross-li1)el, seeks recovery from libelant for the stipulated hire 
of the barge and certain expenses incurred in putting her in repair. 
In short, we are satisfied that the allowance of the amendment was 
within the discretionary power of the court below and should not 
be held erroneous. 

It was found by the trial court that the barge, if seaworthy, could 
hâve made three additipnal trips during the three months for which 
she was chartered. There was testimony to that effect, although the 
fact was in dispute, and we cannot say that the fmding is unwarranted. 
It will therefore be assumed to be correct. The damages awarded for 
loss of profits were on the basis of $2.50 per ton of coal, that being 
the rate at which the barge was subchartered by libelant to another 
concern. This subcharter was entered into without the knowledge or 
consent of the owner, and consequently its terms were not binding 
upon him. Obviously, the charterer cannot recover from the owner, 
for the breach of his contract, any more than it was to get from the 
subcharterer, since that in any event would be the extent of its loss; 
and it cannot recover as much as the subcharterer was to pay, if 
when the breach occurred it could bave hired another barge or pro- 
cured équivalent tonnage at a lower rate. On conilicting testimony 
relating to this question, the trial court found in effect that the char- 
terer could bave obtained cargoes at an average of not less than $2.50 
per ton during the three months for which the barge was hired. Ac- 
cepting this finding, which seems to be justified, we cannot see that it 
was unfair to the owner or otherwise incorrect to assess damages on 
that basis. 

But the amount awarded appears plainly excessive, because it as- 
sumes that the barge would bave carried 1,350 tons on each of the 
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three additîonal trips she might hâve made during the three months in 
question, whereas the court has found, and we uphold the finding, 
that 1,200 tons was as much as she could safely carry. The estimate 
is therefore too great by 450 tons, which at $2.50 per ton would 
amount to $1,125, and the award must be reduced accordingly. 

[4] We are of opinion that the trial court was right in rejecting 
libelant's claim for prospective profits during the optional three 
months. In point of fact, the option was not exercised by notice to 
the owner or by any act indicating a désire to retain the barge after 
the first three months. Moreover, în our judgment, the cancellation 
of the charter party and return of the barge were in the circumstances 
tantamount to a déclaration that the option would not be exercised, 
and no further comment seems to be necessary. 

It follows that the decree in the in rem case should be afïirmed, 
with costs. The decree in the in personam case should be modified, 
by deducting from the award of damages, the sum of $1,125, with 
interest from April 24, 1917, and, as thus modified, affirmed, but with- 
out costs to either party as against the other. 



ATLANTIC COAST LINE R. CO. v. SEIiDEN. ♦ 

(ClrCTJlt Court of Appeals, Fourth Circuit. January 19, 1918.) 

No. 1559. 

Masteb and Servant iS=>27s(1 S)— Action for Injtjry to Servant — Strm- 
ciENCY or Evidence. 

A verdict findins a rail rond company cliargeable with négligence and 
liable for tbe denth of n switchmau, who wns struck by a train movlng 
backward at night on tUe Tuain track throngh the yard, held not sup- 
ported by tlie évidence under the instructions of the court, altJiough 
plaintlff was entitled to more favorable instructions. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond; Edmund Waddill, Jr., Judge. 

Action at law by Jennie C. Selden, administratrix of John R. Selden, 
deceased, against the Atlantic Coast Line Raiiroad Company. Judg- 
ment for plaintiff, and défendant brings error. Reversed. 

Edwin P. Cox, of Richmond, Va., and Bernard Mann, of Peters- 
burg. Va., for plaintiff in error. 

Brockenbrough Lamb, of Richmond, Va. (Keith & Hurt and Lamb 
& Lamb, ail of Richmond, Va., on the brief), for défendant in error. 

Before PRITCHARD and WOODS, Circuit Judges, and CON- 
NOR, District Judge. 

PRITCHARD, Circuit Judge. This action was instituted in the 
District Court of the United States for the Eastern District of Vir- 
ginia by défendant in error, administratrix of her deceased husbarid, 
against the Atlantic Coast Line Raiiroad Company, plaintiff in error, 
to recover damages for the death of her husband. The deceased was 
employed by the Atlantic Coast Line Raiiroad Company as a yard 

«EsFoi other caMi see same toplc ft KBT-NUMBBR in ail Key-Namber«d DIfMt* â Ind«x«» 
•RebearlnK denled May 8, 191S. 
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switcliman, and was killed while performing his duties as such on 
the company's yard, which is known as "the South Richmond yard." 
This action was instituted under what is known as the fédéral Employ- 
ers' Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 
1916, §§ 8657-8665]), and it is conceded that the act in question ap- 
plies to the case at bar. 

The company's main line runs from Byrd Street station, on the 
north side of the James river, in the city of Richmond, Va., in a 
southwesterly direction over a bridge across the river, and then 
turns and proceeds in a southerly direction. The South Richmond 
yard is located on the south side of the river, a short distance beyond 
the end of this bridge, and through this yard the main track runs in 
a sharp curve, upon the inside of which and close to the main line is 
an embankment more than 30 feet high. There is but one track, 
called for convenience the storage track, between the main line and 
this embankment. On the other side of the main line track, (on 
the outside, or convex, of the curve) there are 12 tracks, ail of 
which run upon approximately the same curve, parallel to the main 
track, which tracks are in the yard. The limits of this yard may be 
roughly said to be a footbridge over the tracks at the northern end, 
and Semmes avenue bridge, which carries Semmes avenue and the 
Street car tracks over the railroad, at the southern end. North of 
this footbridge the railroad is a single track to Byrd Street station, 
and south of Semmes avenue bridge there are 3 tracks for a dis- 
tance of some miles. The distance from Semmes avenue bridge to the 
footbridge is 976 feet. 

It appears that at the time deceased was killed he was engaged in 
shifting a train of cars which were moving in a southerly direction on 
the track next to and just west of the main line track, viz., the first 
track on the outer side of the curve f ormed by the main line track ; 
that the cars with which the deceased was engaged were running on 
track No. 5. It further appears that deceased was temporarily in 
charge of this opération; the regular conductor having gone a few 
moments before to the yard office for orders. The duties of the de- 
ceased required him to be on the inner side of this train, the main 
line side, in order for his signais to be properly transmitted. The lo- 
comotive had been attached to the cars on the track No. 5 — had been 
coupled to them by the deceased — and they had begun to move in a 
southerly direction out of track No. 5, and as soon as this movement 
began deceased walked northwardly, as plaintiff contends, along the 
main line track for the purpose of noting the chalk marks on the cars, 
in order that they might be switched to their proper locations. It is 
also insisted that the deceased, for his own protection, walked in the 
middle of the main line track; that the space between the main line 
track and No. 5 was not a safe place to walk, because of the danger 
of swinging doors and projections on the cars on track No. 5, as well 
as the danger from the roughness and unevenness of the ground and 
the projection of exposed tie ends, ail of which rendered the main line 
track the saf est place for him to walk. 

It is insisted that while thus engaged with the cars on track No. 
5 deceased was, without warning, struck and killed by a train of 34 
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cars which approached him f rom the rear on the main Une ; that the 
train which struck him was coming northwardly towards Richmond, 
and that the same was being pushed by a locomotive from the rear 
around this curve and embankment. It appears that there was no light 
upon the leading box car, and it is contended that no warning of any 
kind was given of the approach of the train. It also appears that owing 
to the method of running this train the engineer was about 1,400 
feet from the leading car, and therefore had no view whatever of the 
track ahead of his train; such view as he might hâve had being entire- 
ly eut off by the curve in the embankment. 

It further appears that this north-bound train was in charge of 
Conductor Jones, who was standing on the top of the leading box 
car, about midway thereof. It is admitted that it was the duty of 
Jones to keep a lookout on the track, and to warn employés in danger 
of being struck by this train, and to relay to the engineer such signais 
as might be required. On account of the length of the train, the sig- 
nais had to be relayed from the conductor on the leading box car to a 
brakeman about the middle of the train, who in turn repeated the 
signais to another brakeman near the locomotive, who repeated them 
to the engineer. 

As the leading car of this north-bound train entered the yard under 
Semmes avenue bridge, the conductor was able to see and did see a 
signal light a considérable distance north of the footbridge, and this 
signal light indicated a clear track and gave him his clearance through 
to Richmond. When this signal was seen, the leading car was not 
less than 650 feet south of the point where deceased was struck. 
The only duty that Conductor Jones had to perform while his train 
was running this distance, as shown by his own testimony, was to 
look ont for and warn with his voice employés engaged in the yard and 
in danger of being struck by his train. A great number of employés 
were customarily at work on this yard at nighl, passing to and fro 
across and along the main track. 

The deceased was run down and killed, and the noise of the break- 
ing of his lantern was the only thing that gave warning of the accident 
to the colored brakeman, John Montgomery, who was engaged with 
Capt. Selden's crew and was walking northwardly along the main line 
some distance north of Capt. Selden. The noise of the breaking glass 
attracted the attention of Montgomery, who testified that he looked 
around and saw the silent, unlighted bulk of the leading car bearing 
down upon him ont of the darkness, and that he barely escaped with 
his life by jumping from the main line track. 

Conductor Jones, a witness for the plaintiff, who, as we hâve stated, 
was standing near the center of the leading car, said that when he "got 
his signal to proceed he gave the signal to go ahead to the man in the 
middle of the eut of cars on which he was, so that that man could 
give it to the man next to the engine, and that after he gave the sig- 
nal he was standing in the same position on the car, looking straight 
ahead, and that he did not see anything on the track." 

A number of witnesses were introduced, but we think that this 
statement covers the facts material to the question before us, in view 
of the charge of the court below. The jury found a verdict in favor 
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of the plaintifF, and judgment was entered accordingly, to which de- 
fendant excepted. The case now cornes hère on writ of error. 

The court below, among other things, gave the foUowing instruc- 
tion: 

"(6) The court Instruets the jury they cannot find a verdict for the plain- 
tiff In this case, unless it has been shown to their satisfaction by the greater 
weight of évidence that Mr. Selden was, at the tlme of the accident, wallclng on 
the main Une traclt, and not between the track and No. 5, and that Conductor 
Jones saw and knew that he was in a position of danger, or by the exercise 
of ordinary care and caution ought to hâve seen hhn on said traclt, and to 
hâve known. that he was in a position of danger, and that after he had 
such knowledge or opportunity of knowledge there was sufficient time for the 
défendant coinpany, acting tlirough its train crew on the eut of cars going 
north, to hâve prevented the accident" 

In granting this instruction the court excluded ail other théories in- 
volved in this case, only submitting to the jury the issue whether Con- 
ductor Jones had an opportunity to see Selden's danger and wam 
him of the approaching train ; the négligence of Selden being assumed. 
Therefore, in determining the point involved, we must confine our- 
selves to the évidence which relates to the question as to whether 
the défendant company complied with the rule or custom which re- 
quires that in making a yard movement a conductor or other person 
assigned to that duty should stand at the center of the leading car 
with a lantern to warn those who might be on the track of the ap- 
proaching train. 

Conductor Jones, whose évidence was not contradicted, stated, 
among other things, that he was on the car at the proper place and 
that his lantern was in good condition, which aiïorded him an oppor- 
tunity to hâve a clear view of the track in front of the moving train, 
and that he did not see deceased until after the accident occurred. 
This witness also testified that this was a custom of long standing 
in the opération of trains in the vicinity where the accident occurred ; 
that plaintiff's décèdent had, on many occasions, performed the same 
service and in precisely the same manner. Other witnesses corrob- 
orated the testimony of Conductor Jones as respects this point. In- 
deed, a careful search of the record fails to disclose any évidence 
tending to show that Jones was in any way négligent in performing 
the duty required of him. Under thèse circumstances we fail to see 
how the jury, restricted as it was by the instructions subniitted, could 
hâve found that decedent's death was due to the négligence of the de- 
fetidant or any of its employés. 

However, we, think that the proof shows that the movement in ques- 
tion was* a main line movement. It appears from the évidence that 
the rules of the défendant company, among other things, provide : 

"Rule 24. When cars are pushed by an engine (except when shifting or 
making up trains in yards) a white light must be displayed on the front of 
the leading car by night." 

This rule is eminently proper, providing as it does that when cars 
are being pushed by an engine that a white light must be displayed 
on the front of the leading car as a warning of its approach. When 
trains are operated in the regular way, the engine précèdes the cars 
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and is equipped with a powerful light, which serves a two-fold pur- 
pose, to wit: (1) To enable the engineer at ail times to hâve a clear 
view of the tracks in front of him ; and (2) to indicate to those who 
may be on or about the tracks the approach of the train, but in this 
instance, as we hâve stated, the train was being pushed backwards 
and going at a rate of speed which did not create much noise, and 
there being no light on the end of the leading car rendered ithis method 
Cff opération exceedingly hazardous to those who might be walking 
upon the main lifte track. 

In view of this phase of the case, the plaintiff was entitled, if he 
had so requested, to hâve the jury pass upon the question as to whether 
the défendant company was guilty of négligence in operating a train 
on the main line without placing a light on the front of the leading 
car, subject to the défense of assumption of risk. 

From what we hâve said, it follows that the judgment of the court 
below should be reversed, and the cause remanded, with instructions 
to proceed in accordance with the views expressed herein. 

Reversed. 



THE BARON NAPIER. 

(Circuit Court of Appeals, Fourth Circuit. January 9, 1918.) 

No. 1558. 

1. Seamen <S=>29(5) — INJURT IN Service— LiABiLiTT of Vessel — Evidence. 
I/ibelant was liired as muleteer on a Britisli steamsliip transporting 
mules for the Ailles from Newport News to Salonlca. Hls dutles had to 
do only with the care of the mules, and were In no way connected with 
the navigation of the ship, but when within two days from Salonica he 
was called upon by the foreraan to act as watehman, and upon objectlng 
was told that he would be imprisoned and fined if he refused. He re- 
quested a lantern, but was not given one, although other watchmen had 
lanterns the same night. On going In the dark upon the roof of a tempo- 
rary structure bullt for stalls on the main deck, for air, as was customary 
with the watchmen, as he testifled without serlous contradiction, he fell 
through an opening over a stall, from which the removable cover had 
been left off, and was serlously injured. He knew of the opening, but 
not that it was ever left uncovered at night, and the captain of the 
ship testified that it was not, and that it was not on the night in ques- 
tion ; but there was no testimony of an examination af terward to ascer- 
tain the fact. Llbelant was not sent to a hospital in Greece, and received 
llttle, if any, médical attention untll hls return to the tlnited States 
two months later, where he was diseharged without any provision being 
made for his care. Held, that a fin<3ing by the triai court that llbelant 
was injured through the négligence of those in authority on the ship, 
which also failed to glve him proper care and attention, was fully sup- 
ported by the évidence, and that under Seamen's Act March 4, 1915, c. 
153, § 20, 38 Stat. 1185 (Comp. St. 1916, § 8337a), which provides that, 
"in any suit to recover damages for any injury sustained on board vessel 
or in its service, seamen liaving conimand shall not be held to be fel- 
low servants with those under their authority," the ship was liable for 
the injury. 

<e=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dieestii £ in<ioTo. 
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2. AUMIIiALTY ®=3l1&— ReVIEW ON APPEAI/— FiNDÏNGS OT FACT, 

While fiudiiigs by iin admiralty court on questions of fact are reviewable 
on appeal, wlicii mnde on coiitllcthig évidence tliey are entitled to and 
are given great weiglit, and will uot bo rcvevscd, except for plain errer. 

Appeal from the District Court of ll:e United States for the East- 
ern District of Virginia, at Norfolk ; Edmund Waddill, Jr.. Jiidge. 

Suit in admiralty by Robert Lee against the steamship Baron 
Napier; D. McDonald, master and claimant. Decree for libelant, 
and claimant appeals. Affirmed. 

Léon T. Seawell, of Norfolk, Va. (Llughes, Little & Seawell, of 
Norfolk, Va., on the brief), for appellant. 

Allan D. Jones, of Newport News, Va. (W. R. Walker, of New- 
port News, Va., on the brief), for appellee. 

Before PRITCHARD and KNAPP, Circuit Judges, and CON- 
NOR, District Judge. 

PRITCHARD, Circuit Judge. This is a libel filed on behalf of 
Robert Lee against the British steamship Baron Napier in the District 
Court of the United States for the Eastern District of Virginia for 
damages for personal injuries growing out of an accident on board 
the steamship in December, 1916. The court below held that the in- 
juries arose by reason of the négligence of the steamship, and as- 
sessed the damages at $1,500. The facts may be epitomized as foUows : 

Lee was employed by the master of the ship in November, 1916, 
while the ship was at Newport News, Va., destined on a voyage to 
Egypt. He signed as a muleteer ; the ship being engaged in carrying 
mules to the Allies. His duties had only to do with the care of the 
mules, and were in no way connected with the navigation of the ship. 
In order that the ship might carry animais on deck, as well as between- 
decks, a wooden structure of a temporary nature was constructed on 
the forward main deck, running forward on port and starboard from 
the bridge to the forecastle. The width of this structure, on each 
side, was twelve feet; it was eight feet high, and fitted with stalls 
to take care of the animais. As a part of this structure, running 
across the ship and joining the port and starboard structure was a 
Connecting platform about five feet wide, and eight feet above the 
main deck. This platform or bridge was reached by a flight of 
wooden steps rising from the main deck. It was in front of the steel 
deck, which ran athwart ship; the steel deck had a railing — -"iron 
railing, iron stanchions and rails." There was no railing along the 
outer edge of this live-foot wooden platform, the same being used as a 
passageway by the men. On the roof of the stalls on the main deck, 
on the starboard side, a row of planks was laid to protect the canvass 
which covered the roof from the wear of the men's shoes in passing 
thereon. A portion of the roof of the stalls was removable, just op- 
posite hatch No. 2. When this portion is ofï there is no walkway 
along and over the roof of the stalls. 

^ssFor other cases see same toplc & KQY-NUMBBR In ail Key-Numbered Digests & Index» 
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The évidence shows that the muleteers, when serving as watchmen, 
were accustomed between rounds to go upon this superstructure to 
get fresh air. The ship, being tightly closed, was very warm, the air 
in the hold was foui, and it was necessary for a watchman to go out 
of the hold from time to time in order to keep fit for his duties. 
Lee testified that he went up the wooden stairway from the main 
deck, and, turning to his left to go upon the roof of the stalls, ad- 
vanced but a step along the walkway and fell through the opening in 
the roof. The appellant contended that the boards had not been 
removed, and that Lee did not fall at the point he claims, but that 
he fell from the wooden passageway, which appellant's witness Mc- 
Intyre stated was eight feet above the main deck and without a hand- 
rail. Appellant, in the third paragraph of his answer, contends that 
appellee should not hâve used this passageway, but should hâve pass- 
ed along in front of the captain's cabin over a passageway on the 
bridge deck. 

As we hâve stated, Lee had been employed as a muleteer, and not 
as a watchman, but three days from Salonica, at midday, was called 
upon by the foreman of the muleteers to watch that night. He was 
not provided with a lantern, though he asked both the foreman of 
the muleteers and at the engine room for one, nor was he instructed 
in his duties. Appellee declined to watch, but was threatened with 
fine and imprisonment if he did not obey. He thereupon entered upon 
his duties, and on the first night fell, as he contends, into an unguarded 
and unlighted trap, and was seriously injured. In falling, appellee 
struck his head, broke one or two ribs, and seriously injured his 
left kidney. He also asserts that he received little attention from 
the ship's doctor, who claimed that he was feigning, and not really 
injured ; that he was placed in his bunk in an insanitary room with 
40 men ; that he was not sent to a hospital in Greece, but was brought 
back to the United States and discharged without any provision be- 
ing made for his care. 

The case was heard in the lower court upon oral and written tes- 
timony, and the District Judge held: 

"That the Personal injuries to the libelant, Robert liée, alleged In the libel, 
arose by reason of the négligence of the steamshlp Baron Napier, and that 
sald ship also negligently failed to take proper care to furnish médical at- 
tention and to take proper steps to effect his cure, and that the said libelant 
is entitled to recover against the steamshlp Baron Napier damages sustained, 
doth so decree, and, proceeding to assess the damages of sald libelant upon 
the évidence heard in open court, doth assess th© damages at $1,500." 

Appellee, in the court below, alleged that he was entitled to bave 
his expenses incident to his cure and care, and damages for failure of 
the ship to furnish médical attention. There are five assignments of 
error, but counsel for appellant, at the conclusion of their brief, stated 
their contention as to the points involved as foUows: 

"The libelant in this case has failed utterly to shôw; by the welght of the 
•évidence that his Injnry was caused by the négligence of any one upoïr the 
steamshlp. Having furnlshed ail proper médical attention and settled ail 
claims for wages, nothing further should be pald, and the décision of the 
District Court should be reversed." 



THE BARON NAPIBR 129 

The foregoing statement brings the matters in controversy within 
a narrow compass. Appellant bases its appeal in this instance upon the 
ground that the findings of f act by the court below were erroneous. 

[\] The first question is as to whether "the accident was caused 
solely by the négligence of the appellee, for which the steamship is 
not responsible in damages." It was shown by the évidence of ap- 
pellee that he was engaged as muleteer, for which service he was to 
receive the sum of $20 for the trip. He further testified that his duties 
as muleteer consisted of f eeding and watering the animais and cleaning 
out the stalls, and that this service was perf ormed in the daytime ; that 
the ship proceeded from the point of departure and thence sailed for 
Salonica ; that when 21^, days out of Salonica, at noon, he was ordered 
by the head foreman of the muleteers to turn in and rest, as he wished 
him to be night watchman, to take the place of a watchman who had 
been caught asleep the night before. 

The witness McCormack was introduced by appellant, and, among 
other things, testified that he was "head foreman" in charge of the 
muleteers, "everything except the crew" ; that "thèse men hâve nothing 
whatever to do with the navigation of the ship" ; that "I signed as 
head foreman and am paid by the ship." L,ee testified that McCormack 
told him that he had orders from the captain to put him on as night 
watchman ; that he (appellee) did not want to serve as night watchman, 
but was ordered to do so and admonished that, if he did not serve in 
that capacity, he would be put in the forepeak and fined £1 ; that he 
asked McCormack for a light, and he referred him to the engineer ; 
that he did not receive a light, nor did McCormack or any one else 
imdertake to get him one, in order that he might safely go about his 
work. He also stated that two watchmen were af t and two f orward ; 
those af t being Quarles and Nelson. 

The witness Quarles, among other things, testified as f ollows : 

"I hâve a lantern. Lee could hâve got a lantern, if he wanted It. There 
are pleoty on the ship at that tlme, and he could hâve gotten a light up there 
if he wanted it. I do not Itnow wliether he asked for a lantern or not. When 
we were down there In the Mediterranean, about two days from Salonica, I 
was carrying a light ; but you hâve to bllnd it with a bag. I don't know 
about other Ughts fonvard. I had one back aft. Me and another fellow 
named Nelson, lie had one." 

Appellee stated positively that he made every effort to secure a lan- 
tern, but failed to do so, and that he had no lantern at the time he 
was injured. He further says: 

"I had been up on that superstructure in the daytime. I worked there 
several days, carrying hay and carrying feed. At a point in the superstructure 
the dlagrams show that the boards might be taken out the whole width of the 
superstructure, to hoist up and throw nianure and trash out, and when they 
are loadlng mules they take the top ofC also. When I went up on the super- 
structure and fell, I came from the well deck up those wooden steps to the 
bridge over the top. I could not get on the bridge deck. I had no business 
there. I was watchman and ordered to stay off, and had I been found there 
I would hâve been flned £1. * ♦ • I was on this slde night watching, and 
there was no place for me to go but up ou the superstructure to slt down. I 
went up the steps and on the superstructure, ariij on the third step !■ seen 
myself falling right on the horse stall where the cleats are. I came upon the 
249 F.— 9 
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superstructure, where I had been accustomed to carry hay baek and forth. 
As to why I fell, I never knew how It happened ; never saw it open at nlgTat 
before ; never knew it was open at nlglit before. Everything was moved ; 
there was nothing there ; there was a great big hole. I had no lantern ; did 
not bave any light ; if I had, I would not hâve fallen ; * * • hot in the 
ship, and the night watohman told me to go up and get air; and as I was 
walking out on the steps on the third step I came down in the stall." 

The witness Mclntyre, who contradicts Lee's évidence as to how the 
accident occurred, among other things, said : 

"I could not see whether he had a lantern or not. If he had a lantern, it 
was not lit." 

He then proceeded to give his version as to how the accident oc- 
curred in the f ollowing language : 

"I was on the Baron Napier, on her voyage in December, when the man 
named Robert Lee elalmed that he fell. It was at night. The man standing 
hère in thef cabin is the man that elalmed to hâve been injured. I was 
standing wlth Moore, the night foreman, and the boy, Lee, was standing out 
right on the superstructure running amidshlps, and the foreman said some- 
thing to him about golng In the bridge space to see about some pans that 
were under some mules, or something to that effect, and he started down to 
go to the steps, and when he started to the steps, instead of going to the steps, 
he stepped ofif the plank, oflf the superstructure, and went down to the edge 
of the hatch eoamings, which is covered with hay, and then crawled out of 
there and sat down by No. 2 hatch ; and a fellow by the name of Tomi King 
was the night watchman at that time, and he asked him, did he hurt hlm- 
self, and he said, 'Yes,' he hurt his back ; and the foreman told him, if he 
hurt his back very bad, he had better go and turn in his quarters." 

In support of appellee's contention we hâve his positive évidence 
that he fell through an opening into a stall, and that there were no 
mules in the stall at the time, and it is significant that appellant offered 
no évidence directly contradicting him on this point. It is further in- 
sisted by appellant that appellee must hâve visited this stall earlier in 
the evening, and, there fore, should hâve known that the roof was off. 
This is bare conjecture, and cannot be taken as évidence. 

Appellant also insisted that it was shown by the évidence of Mc- 
Donald, master of the ship, and McCormack, foreman of the muleteers, 
and Mclntyre, that the roof was on the stall and that the walkway 
thereon was unbroken. McDonald, in testifying, says : 

"On the night of the accident there was no part of it removed. I make an 
inspection — a point of seeing that ail thèse openings, if they were used at any 
time, are put on before the night cornes on, and I can say positively that 
they were on." 

When being asked on cross-examination if he had any particular 
reason for remembering the opening was closed on the night in ques- 
tion, other than his gênerai practice, this witness said that he made a 
careful examination every evening with a view of ascertaining whether 
the places were closed, as he regarded them as dangerous, and stated 
further that : 

"I made a point of it that night, the same as any other night, to see that 
they were closed." 

He also testified that the places were kept open at sea, but that he 
was positive that they were closed that night, because they were usually 
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closed. Counsel for appellee insisted that at most this witnéss was 
testifying — 

"as to the usual order of thlngs ; but, Uke most accidents, thls arose be- 
cause a duty was neglected, and the usual order not observed." 

McCormack, among other things, testified : 

"I did not make any examination of the superstructure after the accident 
was reported." 

It further appears that he did not make any examination of Lee 
to ascertain the extent of his injuries, nor did he secure any médical 
attention, notwithstanding the fact that he admits that he learned of 
the accident a half hour after it occurred. 

Mcintyre also testified that : 

"The point from which Lee fell Is also a part of the woodeu superstructure, 
and there is no rail from where he fell." 

This witness further testified : 

"Yes ; he could hâve been required to be on the part of the superstructure 
on which I saw him. before he fell. Those horses back hère would hâve 
called him." 

When witness spoke of the horses "calling him," he evidently in- 
tended to convey the idea that the care of the horses required him to 
go to this particular point. This witness was introduced by appellant, 
and according to his testimony the appellee fell from a dangerous 
and unguarded place, where he was required to be in the discharge 
of his duties. 

Charles Stoval, the second cook, testified that he saw appellee at 
6 o'clock the morning after the accident in his bunk, and that appellee 
told him how he had been hurt. He also stated that, when Mcintyre 
came to the kitchen on the morning after the accident to get his 
cofïee, that witness told him about appellee being injured at which 
time Mcintyre did not appear to hâve any knowledge of the accident, 
but rushed down to the quarters of the muleteers, saying to Stoval, 
"I will go right down and see him." 

The witness Mcintyre testified that he saw Lee fall, but that 
he appeared to fall from the passageway. This corroborâtes the 
testimony of Lee to the effect that he fell from some portion of the 
ship. Witness Mcintyre further testified that: 

'The point from which I^ee fell was a part of the wooden superstructure, 
and there was no rail from where he fell." 

This witness also testified that it was Lee's duty as watchman to 
be on the superstructure where he saw him just before he fell. Under 
thèse circumstances appellee contends that, even though appellant's 
contention as to where he was when he fell, to wit, on an unguarded 
passageway over which he was required to pass in the performance 
of his duties, be correct, that the ship would be liable. 

There is one significant point in this case, which we think should be 
given great weight in determining the questions involved, and that 
is that, when appellee started on the trip, he was healthy and strong. 
The appellee, in his testimony as to his condition after the accident, 
among other things, said: 
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" * • * That bone was broken on the shlp ; never had a accident be- 
fore that ; had been a strong working man. My duties as muleteer were in 
picking up hay and putting it on my shoulder, and carrying lOU-pound saeks 
o( bran. If you did not do it, you were logged and put in the forepeak." 

This évidence clearly shows that he must hâve been in good phy si- 
cal condition, and it is but fair to assume that the ship virould never 
hâve employed him to perform duties of this character, had he not 
been an able-bodied man. Further, the appellant failed to offer any 
évidence tending to show that he was not able to do the work as- 
signed to him when he went on the ship. It also appears from îhe 
évidence of Dr. Martin, who examined appellee when the ship reach- 
ed port on its return trip, about two months after the accident hap- 
pened, that appellee was seriously injured. Among other things Dr. 
Martin said: 

"I do not think a man with a rib broken as shown there, and in that con- 
dition, could hâve lifted hay or perfonned duties of a laborer." 

This testimony tends to corroborate the statement of appellee, and, 
we think, shows conclusively that appellee must hâve received his 
injuries while engaged in work on the ship. 

[2] It is a well-established rule in admiralty that the conclusions of 
the lower court on questions of fact will not be disturbed or reversed, 
unless it should clearly appear that the court had erred. In other 
words, great weight should be attached to the findings of fact, where 
there is a conflict of évidence in the court below. This court, in the 
case of Baker-Whiteley Cbal Co. v. Neptune Navigation Co., 120 
Fed. 249, 56 C. C. A. 85, said: 

"We hâve uniformly held that, while tlie findings of the court on questions 
of fact can be reviewed in this court, the conclusion of the District Court on a 
conflict of évidence is entltled to and treated with great respect." 

In this instance we think it is clearly established thât Lee was in- 
jured while discharging a duty which he was required to perform by 
one who had the power to direct his movements. That he was injured 
cannot be doubted, when we consider ail the évidence ; and that his 
injury was, in ail probability, due to the fact that he was not furnished' 
a lantern by the use of which he could hâve observed any dangers 
incident to the duty which he was performing. If, thus employed, he 
fell from any portion of the ship in conséquence of not being able 
to see his way, and was injured, we think the finding of the court 
below that the ship was négligent was proper. 

However, it is insisted by counsel for appellant that the liability of 
a vessel for injuries received by a seaman dépends upon the unsea- 
worthiness of the ship, or her failure to supply and "keep in order 
proper appliances appurtenant thereto"; that the crew, except, per- 
haps, the master, are between themselves fellow servants ; and that, 
therefore, the fellow-servant doctrine applies to such employé. In 
this instance the captain or the head foreman should hâve furnished 
Lee with a lantern, when they directed him to perform the duties in- 
cident to the work assigned to him ; but this was not done. 

Section 20 of what is known as the "Seamen's Act," enacted on 
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the 4th day of March, 1915, abolîshes \^hat is known as the fellow- 
servant doctrine by providing : 

"That in aiiy suit to recover damages for any Injurj' sustalned on board 
vessel in Its service, seamen liaving eommand sliall not be laeld to be fellow. 
servants witli tliose under theii- aiitliority." Comp. St. 191G, § SaiiTa. 

By the second assignment of error it is insisted that the court erred 
in holding that the steamship negligently failed to take proper care 
or to furnish proper médical aid to the injured man. It is contended 
by appellant in support of this proposition that Dr. Wimbish, the 
ship's physician, made a thorough examination of the appellee after 
his injury, and that he received the necessary and proper treatment. 
Dr. Wimbish, in testifying as to the extent of his examination, said : 

"I did not liave renson to believe tbere was anything wrong witli his kidneys. 
I did not examine his urine. He did not pass any blood on board ship as far 
as I knew. * * * As to his rib, this enlargement I ref erred to, to judge by 
the resnlt, it looked like it might be a tubertular drain. No, sir; I did net 
iind the broken rib. * * * i eould not say positively novF whether I ex- 
amined bis head or not. I discovered no condition that necessitated .any par- 
tieular treatment. • * * j thought he was preteuding to lîeep from work- 
ing so far as that bone was concerned." 

The testimony of Dr. Martin, a disinterested witness, is sufïicient to 
convince any one that aj^pellee did not receive proper médical treat- 
ment. Counsel for appellant strenuously insist that appellee was not 
telling the truth when he said that his ribs were broken on the ship, 
and in this connection in their brief refer to that part of Lee's testi- 
mony where he says that "I am going to tell the truth if I can." 
An examination of the record discloses the fact that at the tirrie he 
made this statement he was being cross-examined by counsel for 
appellant as to the width of the horse stalls. Among other things, 
he said : 

"As to tlieir widtli, ono from hère to tliere (indicnting abont four feet wide). 
Kighteen f(>et tall and foui- feet wide, and that is the idea. I never m'easureii 
it but about four feet wide. It looked to me as wide as from hère to there 
(indieating). 1 cannot say ; I am going to tell the truth, if I can, but I never 
measured it." 

It clearly appears, from the testimony of this witness, that he is 
not educated, and his statement, while being somewhat involved, 
is not such as to discrédit his testimony, and, further, he was talking 
about measurements, and his testimony could not be reasonably con- 
strued so as to apply to the injury he received to his ribs, or that he was 
not disposed to tell the truth. A great deal of the testimony was 
oral, and the learned judge who heard the case had an opportunity to 
observe the conduct of the witness, and under the circumstances we 
are convinced that his findings of fact are correct, and therefore 
should not be disturbed. It is manifest that the ship's physician was 
under the impression that appellee was not b^dly injured when he 
was called upon to attend him, and it is also clear that he was preju- 
diced against appellee, and this is no doubt the view that the court 
below took about the malter in passing upon the testimony. 

As we hâve already said, the court below should not be reversed, 
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except for plain. error, and the appellant has failed to convincc us 
that the décision of the lower court was erroneous. 

For the reasons stated, we are of opinion that the decree o£ the 
lower court should be afïïrmed. 



HORNBE T. HAMNEB. 

(Circuit Court of Appeals, Fourtli Circuit February 5, 1918.) 

No. 1556. 

1. Bankkttptot «=»414(1) — DiscHAKGE— Spécifications — Bttrdïw of Pboof. 

One fillng spécifications agalnst a discharge In bankruptcy haa the 
burden of proving them. 

2. JrrbQiiïNT €=»721— Conclxjsivkness — Mattebs Concluded. 

A judgment recovered in the state courts by clatmant agalnst a bank- 
rupt, on the theory that he was liable as an Indorser of notes executed 
by a partnersblp subsequently adjudged a bankrupt, Is not, where the 
clalmant, at the tlme of rendition of the Judgment, dld not know the 
bankrupt was then a member of the flrm, a coneluslve adjudication as 
to the bankrupt's Uabllity as a member of the partnership. 

3. BAKKKUPTOY <©=31 SCHEDULES — l'iLING KlFECT. 

The fillng of schedules in a proceedlng in bankruptcy is an ex parte 
act on the part of the bankrupt, and In that proceedlng is a solemn ad- 
mission, whlch, unless corrected, binds him, but tt is in no proper sensé 
res judicata, either as to credltors or the bankrupt; hence the fillng of 
schedules by one member of a flrm Is not a concluslve adjudication 
agalnst another, who dld not partldpate therein, but whose liabillty as 
a partner was subsequently establlshed. 

4. Bankeuptcy ®=>404(2) — ^Dischabge — Failukb to Applt. 

A failure to arply for a discharge in bankruptcy bas the same effect as 
if the discharge in that proceedlng had been denled. 
t. Bankeuptct <@=404(2) — Discuabqe — Failuee to Appx.t — Pabtnebship 
Debts — "Bankbupt." 

The bankrupt, bellevlng ttat a fumlture business had been Incorporat- 
ed, sold bis Interest and recelved two notes, one slgned in the pur- 
ported corporate name of the partnership and the other slgned by the 
purchasers. Thèse notes he Indorsed, and judgment was thereafter re- 
covered agalnst hlm in the state court as an indorser. The company 
thereafter was adjudlcated a bankrupt as a partnership, and the pur- 
chasers llsted the notes as liablUtles; but the partnership, as such, dld 
not apply for a discharge. Bankruptcy Act July 1, 1898, c. 541, § 1, 30 
Stat. 544 (Oomp. St. 1916, $| 9585), déclares that "bankrupt" shall In- 
clude a person agalnst whom an Involuntary pétition, or an application 
to set a composition aslde or to revoke a discharge has been flled, or wCo 
has filed a voluntary pétition, or who has been adjudged a tw.nkrupt, while 
section 5 (Oomp. St. 1916, 5 9589) déclares that a partnership durlng the 
continuation of the partnership business, or after its dissolution and 
before final settlement, may be adjudged a bankrupt. Beld that, not- 
withstanding the entlty theory of a partnership, the bankrupt was not 
&s an indlvldual precluded from obtalning a discharge from hls liabillty, 
as a member of the partnership, on the notes mentloned, because of the 
failure of the partnership to apply for a discharge, for, in view of the 
entlty theory, the adjudicaticm of the partnership did not aSect the 
bankrupt's Indlvldual liabillty. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Bankrupt.] 

«^sFor otber eues ge* ume topic & KET-NXJHBBR In ail Ker-Numberad DlfesU * Indexe* 
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Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Lynchburg; Henry Clay McDowell, 
Judge. 

In the niatter of the bankruptcy of J. W. Horner. From an order 
granting tiie bankrupt a disciîarge from ail debts provable against 
hini, excepting two claims of S. G. Hamner, trustée, the bankrupt 
appeals. Reversed. 

A. S. Hester, of Lynchburg, Va., for appellant. 

J. Easley Edmunds, Jr., of Lynchburg, Va., for appellee. 

Before PRITCHARD and KNAPP, Circuit Judges, and CON- 
NOR, District Judge. 

CONNOR, District Judge. While the transcript does not disclose 
spécifie findings of fact, the objection and spécifications to appellant's 
pétition for discharge and the ansvver thereto disclose the foUowing 
case: 

Prier to April 28, 1914, the Weaver Furniture Company, a corpora- 
tion, was operated by appellant, J. W. Horner. Some time prier te 
that date counsel was employed for the purpose ef securing an amend- 
ment to the charter, changing the name of the corporation to the Péo- 
ple's Furniture Company. Acting upon the advice of the attorney, 
stationery carrying the name, the Peeple's Furniture Company was 
used by the managers of the corporation, although the charter had 
not been amended, as they suppesed. On April 28, 1914, appellant 
sold his entire stock in said corporation to R. A. Dearing and C. S. 
Dearing, and received in payment therefor, one note for $254.60, 
signed "The Peeple's Furniture Co., Inc., by R. A. Dearing, Secy. 
and Treas.," and one other note for $366.67, signed "R. A. Dear- 
ing and C. S. Dearing." Thèse notes were indorsed, by appellant, to 
appellee "as attorney," in payment ef certain debts which he held 
for collection against the Peeple's Furniture Company. After the 
purchase of appellant's stock by R. A. and C. S. Dearing, they changed 
the name of the company to the Dearing Furniture Company and it se 
continued until November 6, 1914. It appears from the record that, 
at the October term, 1914, ef the corporation court of Lynchburg, 
appellee recovered judgment against the Dearing Furniture Company 
and appellant, J. W. Horner, on the two notes in controversy. 

On Novemljer 6, 1914, "The Dearing Furniture Company, compos- 
ed of R. A. Dearing, C. S. Dearing, and J. W. Horner, was adjudicat- 
ed a bankrupt," upen the pétition of certain creditors of said company. 
Neither the Dearing Furniture Company nor either ef the partners 
applied fer a discharge. Appellee says: 

"In the schedule filed in the said bankruptcy proceedlngs by R, A. Dearing 
he listed the «lebt due your respondent as trustée, as one of the firm debts. 
Your respondent did not know, untll that time, that the said J. W. Horner 
was a partner in said firm, but, being Informed of thls fact, he flled proof 
of his said claira In the said bankruptcy proceedlngs." 

Appellant says that "he sold his entire stock" in the Peeple's Fur- 
niture Company, and received the notes in payment ; that he then had 
no interest in the said company"; that some time afterwards, in the 
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year 1914, he purchased, or acquired, some 4 shares of stock in the 
Dearing Furniture Company, which he continued to hold up to the 
filing of the bankruptcy proceedings, October 17, 1914. 

In view of this statement of appellant that he did not know that 
appellee was a member of the company until the schedule in the in- 
voluntary proceeding was filed, it is manifest that, in the judgment 
which he recovered against the Dearing Furniture Company and 
Horner, at the October term of the court, the latter was liable, not 
as a partner, but as indorser. Appellee says that appellant, when he 
sold to the Dearings, "retained a small interest." There is no évidence, 
nor finding in this respect. Appellant took no part in filing the sched- 
ules. 

On October 5, 1916, appellant filed his voluntary pétition and was 
adjudicated bankrupt in the District Court for the \¥estern District 
of Virginia. Fie scheduled the judgments obtained by appellee on 
the notes in controversy — and several other debts, with the following 
statement : 

"ïhe clalras horoinafter mentioned and attached hereto • • * are the 
same that were fiied by the Dearlug Furniture Company, In responso to the 
adjudication of the coinpany, l)eing banlirupt in the pétition of Mamle J. 
Euclîer and others against the Dearing Furniture Company, Incorporated, a 
partnerphlp composed of li. A. Dearing, C. S. Dearing", and J. W. Horner, 
which adjudication was of November 6, 1914, in which the judge of the Dis- 
trict Court of tlie Western District of Virginia, adjudicated tlie Dearing Fur- 
niture Company, a partnersliip composed of R. A. Dearing, C. S. Dearing, and 
J. W. Horner, a baiilirupt, and tlie individual members of sald partnership not 
being mentioned or adjudicated bankrupts in sald order, which clalms are as 
follows, to wit." ' 

No part of the record in that proceeding was introduced in this 
proceeding. It is conceded that the Dearing Furniture Company, 
and not the individual partners, was adjudicated "a bankrupt." On 
April 18, 1917, appellant filed his pétition for a discharge "from ail 
debts provable against his estate under said bankrupt acts, except such 
debts as are excepted by law from such discharge." Appellee filed 
objections to the granting of the pétition, as to ail debts which were 
provable in the involuntary proceeding against the Dearing Furniture 
Company. The District Judge granted to appellant a discharge from 
ail debts provable against him, August 31, 1916, excepting "the two 
claims of appellee, which are specifically described, being the claims 
evidenced by the judgments, recovered on the notes referred to." 
To this exception appellant assigns error and appeals. 

Were the notes held by ajjpellee debts of either the People's Furni- 
ture Company, or its successor, the Dearing Furniture Company, at 
the date of the adjudication of the latter? Does the failure of the 
Dearing Furniture Company to apply for a discharge in the involun- 
tary proceeding against it, bar his pétition for a discharge in this 
proceeding from his individual liability, on àccount of the debts of the 
company? 

[1, 2] While the facts, upon which the order appealed from, are not 
found; we assume that the District Judge based his conclusions upon 
the objections and answer. The burden of proof was upon the ap- 
pellee to ëstablish thê truth of his spécifications. The appellee insists 
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that, upon the record, appellant is estopped to deny that the notes held 
by him, and the judgments thereon, are the debts of the Dearing Fur- 
niture Company and that he is bound therefor as a partner — that thèse 
facts are res judicata. It is manifest that thèse notes were not, when 
contracted, the debts of the People's Furniture Company. It is 
true that the name of the company is signed to one of the notes. The 
other is signed by the Dearings. It is difficult to see how the pur- 
chase price of the stock of the company, bought by the individuals, 
can be made a hability of the company. If Horner, as suggested, re- 
tained an interest in the comj^any, it is difficult to understand why he 
was willing to hâve the purchase money for the interest which he was 
selling made a Hability of the company, thereby becoming individually 
liable for the debt due to himself . It is probable from what appears 
that, acting under the advice of connsel, the parties supposed that the 
People's Furniture Company was a corporation — that is, the Weaver 
Furniture Company under the new name. Horner seems to hâve be- 
come entangled in a medley of errors. After selling his stock and, 
in the présent proceedings, surrendering his individual property, he 
finds himself held liable without possibility of release from notes 
which he accepted in payment therefor, because the Dearing Furni- 
ture Company did not apply for a discharge. This contention chal- 
lenges careful investigation. The first judicial décision which the 
record discloses is that of the corporation court of Lynchburg, in 
October, 1914, when the appellee recovered judgment on the notes 
against the People's Furniture Company and J. W. Horner, as in- 
dorser. This we must assume, because appellee says that, at that time, 
he did not know that J- W. Horner was a partner. This judgment 
is not, therefore, res judicata as to any other Hability of Horner than 
an indorser. 

[3, 4] It is said, however, t'.:ai R. A. Dearing, in the involuntary 
proceeding in bankruptcy against the Dearing Furniture Company, 
scheduled the notes as the debts of the company. That J. W. Horner 
was a party to that proceeding and is estopped to deny the truth of the 
statement of R. A. Dearing. Horner says that he took no part in the 
proceeding, or filing the schedules. It is manifest that this is true. 
Filing the schedule in a proceeding in bankruptcy is an ex parte act on 
the part of the bankrupt, and in that proceeding is a solemn admission 
which, unless corrected, binds him. It is, in no proper sensé, res judi- 
cata, either as to creditors or the bankrupt. Certainly, in another and 
independent proceeding, it has no other force against the bankrupt 
than évidence of the truth of the statement. 

Appellant, in this proceeding, schedules this, with other debts of 
the Dearing Furniture Company, stating his reason for doing so. 
He was evidently acting under the advice of counsel and for the man- 
ifest purpose of complying with the requirements of the statute. His 
action in this respect, while entirely proper, for the purpose of giving 
to the court, its ofificers, and his other creditors notice of the debts 
which he owed, entitled to share in the distribution of his assets, is 
not, in any sensé, res judicata; it is not the judgment of the court. It 
is, by no means, clear that, appellee was entitled, in the involuntary 
proceeding against the company, to prove the debt which he held 
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against the members, and share in the distribution of the partner- 
ship assets. While one of them purported to be the debt of the 
Company, it was compétent for the trustée, or creditors of the Com- 
pany, to show by paroi évidence that it was given for the bene- 
fit of the Dearings — and not of the company ; the other note does 
not purport to be the debt of the company. There is a sugges- 
tion, but no proof, that the Dearing Company assumed the debts 
of the People's Company. This did not confer any new right upon 
the holder of the notes against the Dearing Company. Assuming that 
the notes were the debts of the Dearings, and that after their ex- 
écution Horner became a partner in the People's Company, we are 
unable to perceive how he became liable for the notes otherwise than 
as indorser. R. A. Dearing, whose interest it was to do so, having 
scheduled appellee's debt as partnership liabilities, he was permitted 
to prove and share in the distribution of the assets, and now proves 
against Horner, individually, as he is clearly entitled to do on his 
liability, as indorser of the notes, and objects to his discharge because, 
as he allèges of his liability as a partner of the People's Furniture 
Company. 

Conceding pro hac vice such liability, the question is presented 
whether, because of the failure of the Dearing Furniture Company 
to apply for a discharge in the proceedings against it, he is barred 
quoad this debt of a discharge in this proceeding. It may be con- 
ceded that a failure to apply for a discharge has the same force and 
effect as if the discharge in that proceeding had been denied. It is so 
uniformly held. ColHer, Bankruptcy (Uth Ed.) 347; In re Springer 
(D. C.) 199 Fed. 294. 

[5] This, however, is not determinative of the question presented 
upon this record. The question relating to the effect of an adjudi- 
cation of a partnership, but not of the individual partners, has given 
the courts much concern. It is conceded that the décisions are not 
uniform. The conclusion at which Mr. Collier has arrived, after a 
carefuî examination of the décisions, is : 

"That it Is difticult to déclare a rule based upon tlie majorlty of tho 
cases. A very unsatlsfat^tory conflict exlsts among the authorltles." Collier, 
Bankruptcy (llth Ed.) 181. 

That a partnership is a "person," who may be adjudged a bankrupt, 
either in a voluntary or involuntary proceeding, is clear — it is so de- 
clared in the act. Bankruptcy Act, § 1. This is based upon, and re- 
sults from, the "partnership entity" doctrine recognized by Bankrupt- 
cy Act 1898, § 5. That an adjudication may be made of the partner- 
ship, as distinguished from, and exclusive of, the individuals compos- 
ing it. Collier (llth Ed.) 181, and cases cited. 

This was done in the proceeding against the Dearing Furniture 
Coriiiîany — thé individual members were not adjudged bankrupt. The 
company was the "person" adjudged bankrupt. It is insisted that, 
because appellant did not apply for a discharge in that case from his 
Personal, individual Hability, on account of the partnership debts, 
; he.is estopped from doing so in this proceeding. That the Bankruptcy 
' Act of 1898 recognizes a partnership as a légal entity, a "person," 
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■which owns property and owes debts as distinguished from the indi- 
vidual partners, is unquestionably true. Bankruptcy Act, § 5. _ The 
partnership creditors appoint the trustée, the partnership estate is ad- 
ministered separately from the estâtes of the partners, and applied to 
the discharge of partnership debts, which must be proven against the 
partnership. "A partnership being a distinct entity, it owns its prop- 
erty, and owes its debts, apart from the individual property of its 
members, which it does not own, and apart from its individual debts, 
which it does not owe. It may be adjudged bankrupt, although the 
partners who compose it are not so adjudicated." Collier, Bankruptcy 
(llth Ed.) 168, citing many cases sustaining the text. While the dé- 
cisions of the fédéral courts discover some divergence of opinion re- 
garding the administration of estâtes of partnerships, and the individ- 
ual partners, when ail, or several, of them are also adjudicated, the 
question presented, upon this appeal bas not, so far as our investiga- 
tion goes, becn discussed or decided. Whatever confusion of thought, 
either real or apparent, is found in the décisions, in dealing with bank- 
ruptcy proceedings, wherein partnerships are parties, relates to ques- 
tions of adjustment of prioritles and administration. That Congress 
did not intend, by introducing the "partnership entity doctrine" into 
the Bankruptcy Law of 1898, based upon équitable principles applied 
in administering estâtes of insolvent partnerships, to disturb the rela- 
tion of partners to the debts of the partnership, or change their lia- 
bility, is pointed out by Mr. Justice Holmes in Francis v. McNeal, 
228 U. S. 695, 33 Sup. Ct. 701, 57 L. Ed. 1029, L. R. A. 1915E, 706. 
He says : 

"Since Cory on Accounts was made more famous by Llndley on Partner- 
ship, the notion that the firm is an entity, distinct from its members, has 
grown in popularity, and the notion has been conflrmed by récent spéculations 
as to the nature of corporations, and the oneness of any somewhat permanent- 
ly combined group, wlthout the aid of law. But the fact remains as true as 
ever that partnership debts are debts of the members of the firm, and that 
the individual liabllity of the members is not collatéral, like that of a surety, 
but primary and direct, whatever priorities there may be in the màrshaling 
of assets. The nature of the llability is determined by the common law, not 
by the possible intervention of the Bankruptcy Act. * » * The question 
is whether the Bankruptcy Act has established principles inconsistent with 
thèse fundamental rules, although the business of such an act is, so far as 
may be, to préserve, not to upset, existing relations." 

After citing the language of the act, defining the word "person," 
including a partnership, which may be adjudged bankrupt, the leâfned 
justice says: 

"No doubt thèse clauses taken together recognize the firm as an entity for 
certain purposes, the most important of which, after ail, is the old rule as to 
the prior daim of partnership debts on partnership assets and that of individ- 
ual debts upon the individual estate. Section 5g. But we see no reasoh for 
supposing that it was intended to erect a commercial device for exrpressing 
spécial relations into an absolute and universal formula — a guillotine torcut- 
ting ofC ail the consectuences admitted to attach to partnerships, elsewhere 
than in the bankruptcy courts." 

The liability of the "person" — the partnership — for partnership debts 
may be enforced by subjecting the partnership property to their pay- 
xnent, when this "person" has been adjudicated a bankrupt; such 



140 249 FEDERAL EEPOKTEU 

"person" may, upon complying with the provisions of the act, be dis- 
charged from its debts. This discharge is not granted to the indi- 
vidual partners, "trading" or "carrying on business" as partners, but 
to the partnership, a legàl entity. This discharge has no effect upon 
the individual Habihty of the partners. It has been uniformly hcld 
that in a proceeding by a partnership, in which the individuals are not 
adjudicated bankrupt, they are not entitled to a discharge. In re Haie 
(D. C.)_107 Fed. 432. Judge I^owell, in Re Forbes (D. C.) 128 Fed. 137, 
discussing the "partnership entity" doctrine, says : 

"Uiider an adjudication inerely joint, it is impossible to discliarge tlir. 
partners as individuals, even from tlieir joint debts, for every joint dobt of 
tlie partnership Is also a separate debt of each piirtner, and separate debts caii 
be dlscbarged only after an individual adjudication, operatlng upon the 
separate estate." 

Finding difficulty in applying the entity doctrine, and to avoid con- 
fusion, the judge says that: 

He "has eonsisteutly refuseil to make the adjudication of a partnership, un- 
less ail the partners be adjudged bankrupts at tlie same tinie." 

Whether this is the correct view is not material hère, because the 
"partnership entity" was, upon the pétition of its creditors, adjudged 
"a bankrupt." The court was not asked to adjudge the individual 
partners ; there was no suggestion that they were insolvent, or had 
committed an act of bankruptcy. Judge Lovvell was of the opinion 
that a partnership was not "insolvent," unless each and ail of the part- 
ners were so. This discards the "entity doctrine," with its logical 
results. In re Blair (D. C.) 99 Fed. 76 ; Vaccaro v. Securitv Bank, 103 
Fed. 442, 43 C. C. A. 279. That this last view had not been adopted 
uniformly by the fédéral courts is manifest from an examination of 
a number of cases, in which the partnership has been adjudicated "a 
bankrupt," exclusive of the individual partners. Judge Sanborn, in 
Re Bertenshaw, 157 Fed. 363, 85 C. C. A. 61, 17 L. R. A. (N. S.) 
886, 13 Ann. Cas. 986, says: 

"Since tlie property of the unadjudicated partners does not vest in, and 
may not be adminlstered by, the trustées of the bankrupt partnership, tlie dis- 
charge of the partnership discliarges that entity only from Its debts, and 
leaves the partners still subject to their liability to pay the unpald balance 
of the claims of the partnership creditors." 

We are not inadvertent to the language found in the concluding sen- 
tence of the opinion of Mr. Justice Holmes in Francis v. McNeal, 
supra, but do not think it afifects the clause quoted. Judge Sanborn 
was, in the Bertenshaw Case, discussing the question regarding the 
administration of the estate. The language quoted is used, in the dis- 
cussion, as expressing clearly what is in our minds upon the question 
presented in this record. 

Judge Hough, in Re Pincus (D. C.) 147 Fed. 621, says : 

"In a proceeding of this kind [an involuntary proceeding agalnst a part- 
nership] under section 5, the partnership is declared to be a 'légal entity, Ir- 
respectlve of the status or the separate rights or tlie status of the individual 
copartners.' * * * Individual discharges cannot be granted, under an ad- 
judication against the partnership only. • • * No steps having been 
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taken in this matter by or against the partnership, as individuals, the only 
thlng adjudicated was the partnership entity, and the only thing dlschargeable 
Is the same entity." 

Assuming that Horner could not, in the proceeding against the Dear- 
ing Company, hâve been discharged from his individual liability for 
the debts of the company, and that a discharge of the company would 
not afifect his individual hability, it is difficult to perceive why, in this 
proceeding, the only one in which he could hâve a discharge, he is 
barred of having a discharge of his liability for such debts, because 
the partnership did not apply for a discharge. It may be suggested that 
he should hâve been adjudicated a bankrupt, individually in that pro- 
ceeding. To this the answer is manifest: The partnership creditors 
did not ask the court to do so, and there is no évidence, or suggestion, 
that he was, at that time, insolvent. There is no suggestion in the 
statute, or any décision which we hâve found, that Horner was under 
any légal obligation to become a bankrupt individually. It may be 
that he was of the opinion that he was not a partner, or that, after 
applying the partnership assets to the debts, he was able to pay the 
balance. However this may be, it is manifest that the only discharge 
which could hâve been granted in that proceeding was to the partner- 
ship — the Dearing Furniture Company — which would not hâve availed 
Horner. He would hâve been still liable individually for the debts. 
He has, in this proceeding, surrendered his individual property for 
the payment of his individual debts, among them those due appellee, 
either because he was a partner, or as an indorser on the notes. This 
is the first and only opportunity which has come to him to take the 
benefit of the protective provisions of the act. The court finds that 
he has complied with its requirements. 

We are of the opinion that he is entitled to be discharged from ail 
debts provable against his estate on the date of his adjudication. There 
was error in denying his discharge from the debts for which he was 
found to be liable because he was a partner in the Dearing Furniture 
Company. This will be ccrtified to the District Court, to the end that 
a discharge may be granted, according to his pétition. 

Reversed. 
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In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston ; Chas. A. Woods, Judge 

Ejectment action by the Provident Life & Trust Company of Phila- 
delphie and Edward R. Wood, Jr., executors and trustées of Stuarl 
Wood, deceased, against David McCormick, the United Fuel Gas 
Company, Rebecca C. Davis, Henrietta Daingerfield, and others. 
Judgment for plaintiffs, and défendants bring error. Affirmed. 

George J. McComas, of Huntington, W. Va. (Enslow, Fitzpatrick 
& Baker, of Huntington, W. Va., on the brief), for plaintiffs in error. 

C. W. Campbell, of Huntington, W. Va. (Campbell, Brown & Davis, 
of Huntington, W. Va., on the brief), for défendants in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and CON- 
NOR, District Judge. 

PRITCHARD, Circuit Judge. This is an action in ejectment in- 
stituted in the District Court of the United States for the Southern 
District of West Virginia to recover a certain tract of land situated in 
the county of Mingo, state of West Virginia. By stipulation of counsel 
a jury trial was waived and the case was heard before Woods, Circuit 
Judge, sitting in the District Court. The court found in favor of the 
plaintiffs, and judgment was entered accordingly, to which the de- 
fendant excepted, and the case cornes hère on writ of error. 

[1] There are eleven assignments of error, eight of which relate 
to the conclusions of law reached by the court below upon the testi- 
mony. Three of the assignments, to wit, the eighth, ninth, and tenth, 
pertain to the ruling of the court in holding that certain documents 
were admissible. The eighth assignment is to the eiïect that: 

"The court erred in allowing the Introduction as Exhlblt & of the last will 
and testament of Stuart Woods over the pétition of the défendants." 

The défendants insist that the will of Stuart Wood does— 

"not confer power on the plaintiffs to brlng this or any other suit. Thls 
property would gô to the heirs as named in the w'M, unless disposed of in 
some of the ways specifically set forth in the said -will." 

After disposing of certain articles of personal property the follow- 
ing provision is contained in the will: 

"Ail t&è residue of my estate I bequeath to my said trustées, viz„ the 
Provident Life & Trust Company, Edward R. Wood, Jr., in trust, however, 
for the purposes foUowing." 

The will then, among other things, provides: 

"That the trustées may, In their discrétion, continue to hold any property, 
real or Personal, that I own, and may dispose of the same to the best ad- 
vantage and relnvest the proceeds. » • » " 

Thèse words empower the trusteeSj not only to develop the prop- 
erty, but also give them unqualified power in their discrétion to sell 
and convey the same and reinvest the proceeds. The will of the 
testator was duly probated in Philadelphia, Pa., where he resided at 
his death ; a copy of the same containing the probate being recorded 
in the clefk's office for the county of Mingo, W. Va., in accordance 
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with the provisions of section 35, chapter 17 , of the Code of that 
State. Thus it will be seen that by virtue of the will the légal title to 
the property in question became vested in the executors and trustées, 
with the right and authority, as we hâve stated, of selling and dis- 
posing of the same. Under thèse circumstances, we think the ruling 
of the lower court was eminently proper. 

The ninth assignment of error provides that: 

"The court erred in holding that imder the said exhibit and the sald wlU 
the Provident Life & Trust Company could maintain this suit." 

In view of what we hâve said as respects the eighth assignment of 
error, we feel that it is not necessary to enter into a discussion of the 
question sought to be raised by this assignment. 

[2] By the tenth assignment of error it is contended that: 

"The court erred in allowing the introduction of what Is known and descrlb- 
ed as PlaintifEs' Exhibit No. 10. 

Défendants, among other things, introduced Exhibits Nos. 22 and 
23. Exhibit No. 22 contains a list of real estate sold in March, 1886, 
for the nonpayment of taxes for 1883 and 1884, and purchased by the 
State. Among other tracts of land this list contains the 135 acres in 
controversy. Exhibit No. 23 purports to be a copy of the land book 
by which it is shown that the tract consisting of 135 acres was assess- 
ed to George R. C. Floyd for the year 1884. Défendant also intro- 
duced Exhibit No. 24 containing the certificate of the clerk of the 
circuit court of Logan county showing that the assessment book for 
the year 1883 was lost. Nothing else appearing, this would put the 
légal title in the state of West Virginia. However, under the law in 
force in West Virginia in 1887 the former owner, and his heirs or 
assigns, are permitted to redeem his lands from the forfeiture and 
thus reinvest himself with the title. Chapter 105, Code of West 
Virginia. Plaintiffs' Exhibit No. 10, the introduction of which was 
objected to by the défendant, shows that on the 12th day of October, 
1887, when the spécial commissioner made the deed for the 135 acres 
to John F. Keator, that the latter applied to the clerk ôf the circuit 
court of Logan county and upon such application a decree was en- 
tered permitting Keator to redeem the 135 acres of land, along with 
numerous other tracts. We think the ruHng of the court below in 
permitting the introduction of this exhibit as a link in the chain of 
plaintiffs' title was correct. 

The learned judge who heard this case filed an opinion, in which 
he found certain facts relating to the plaintiffs' chain of title and 
right to recover. The opinion is as f ollows : 

"In this action of ejeetment a jury trial was waived and the cause was sub- 
mitted to me for détermination. The plaintiff inade eut a complète chain of 
title to the tract of land of 135 acres descrlbed in the déclaration, commenc- 
Ing with a grant fron) the state of Virginia to William Palsley dated Febru- 
ary 1, 1854. Palsley conveyed to George R. O. Floyd and John W. Johnson 
August 9, 1855, and Johnson conveyed his interest to Floyd December 5, 1855. 
The credltors of Floyd Instituted proceedings in the state court to subject his 
land to the payment of debts, and on October 12, 1887, J. C. Blng and H. C- 
Ragland, spécial commissioners, conveyed to John F. Keator. Keator con- 
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veyed to Stuart Wood Mareh 23, 1888. Wood devised the land to the plalntififs 
in trust by hls will dated March 3, 1914. 

"The défendants set up three défenses by whlch tbey undertake to break 
into the plaintifCs' title: 

"(1) A sale for delinquent taxes for the years 1883 and 1884, and purchase 
by the state. 

"Thls défense seems to be sufficiently disposed of by the showlng on the paît 
of the plaintifCs that on October 12, 1887, Keator redeemed the land from the 
State. 

"(2) Adverse possession under eolor of title, consisting of numerous con- 
veyances made at différent times to défendants and those under whom they 
claim. 

"Some of thèse colora of title seem to enabrace the 135-acre tract hère iii- 
volved, but the acts of possession relied on were not on the tract in dispute. 
Under the well-known prlnciple, therefore, they could not affect the superior 
légal title. 

"(3) In 1870 George R, C. Floyd, under whom plaintlffs claim, instltuted a 
suit în a court of éhancery against James Step and A. S. Gray for the purpose 
of enforcing spécifie performance of a contract to convey to him certain lands 
described in the Mil. In 1882 a decree was made in this cause, adjudging 
Floyd to be entitled to the relief asked and directing William Straton, a eom- 
missioner of the court, to convey the land to him ; the défendants being non- 
residents. Straton executed the conveyance on May 24, 1882, and there is 
little doubt but what he undertbok to embrace in the conveyance the 135- 
acre tract hère in dispute. Subsequently in the same cause, on the 6th of 
February, 1882, Floyd was enjoined from 'selling, disposing of, or in any way 
Incumbering the real estate mentioned in his bill or his amended Mil and 
conveyed to him by Spécial Commissloner William Straton, under a decree in 
this case until further order of this court' On the 14th of April, 1887, a 
decree was made in which the following récital appears: 'And it appearing 
to the court that under a contract of ÎS'ovember 8, 1865, mentioned In said 
amended answer and spécial reiMlcation, that the plaintifC, George R. C. Floyd, 
is entitled to one-fourth of the tract of land named therein In the plaintiff's 
bill, and the heirs of A. S. Gray, deceased, are entitled to three-fourths of 
said land, to-wit, the Burnlng Spring tract bought by A. S. Gray of James 
Step and about 15 acres bought by said Gray of Isaac Brewer, and that title 
to said land Is still in said James Step, party défendant to this suit, excepting 
as to the 15 acres, and the title to the 15 acres is in the heirs of the said Gray, 
party défendant hereto ; and It further appearing to the court that the land 
should be partitloned between the owners of the land as aforesaid.' The de- 
cree proceeds to direct a partition. 

"The position is taken by the défendant that thls decree embraces the 
tract in dispute. If that be so, then at most the plaintlffs eau recover only 
the one-fourth Interest, since the title which their grantor derived from Floyd 
was not acquired until August, 1887, after this decree of the court in April. 
The plaintlffs having shown a perfect title in Floyd from the state, when 
the défendant asserts that a court of equity adjudged him to be entitled to 
only one-fourth interest, they assume the burden of showing that the court 
incorpora ted such a mistake In its decree by clear and satisf actory évidence. 
As I construe the proceedings in the equity case of Floyd v. Gray, Straton 
did undertake to embrace the tract of 135 acres In hiS conveyance, and had it 
surveyed as part of the land ; but thls conveyance was never conflrmed, and 
it did not estop Floyd from holding the en tire fee under hls title previously 
acquired from an entirely Independent source. The deed did not hâve the 
effect of conveying anythlng whlch the court did not authorize the commis- 
sloner to convey, and it was a nullity In so far as it went beyond the au- 
thority conferred on the commissloner, whicfi was to convey the land de- 
scribed In the bill. Eonk v. Higgenbotham, 54 W. Va:. 137, 46 S. E. 128. It is 
true the court In the order of September 6, 1882, does enjoin Floyd from dis- 
posing of the land conveyed to him by Spécial Commissloner Straton 'under a 
decree In thls cause.' But even thls could not hâve had the effect of enjoining 
Floyd from conveying land which he acquired otherwise, and which Straton 



Wagner v. central banking & secueity co. 145 

hnd no authorlty from the court to convey. The langnage used by the court 
In Us deeree of April 14, 18SÎ, in describlng the land In which it held that 
Floyd hnd only one-fourth interest, as the Burning Springs tract 'bought by 
A. >S. Gray <if James Step,' seems to ex élude the 135-acre tract. Tliere Is no 
évidence that that tract was ever bought by A. S. Gray of James Step, or 
that Jnmes Step ever owned It. 

"There are other considérations supporting the conclusion that the court 
was not dealing with the 135 acres wheu it ad.iudged that P'ioyd was entitled 
to only one-foui-th interest. In this very confusing record there are also some 
consideiations leading to the opposite conclusion. On the whole, accordiug to 
the decided prépondérance of évidence, I am of the opinion that the tract of 
135 acres hère in dispute was not embraced in the land in which the court 
decreed that George lî. C. Floyd had only one-fourth interest. My conclusion 
is that the plaintiff is entitled to recover the land in dispute, having estab- 
lished a complète légal title thereto." 

It is well settled that findings of fact by the court below will not 
be disturbed where the évidence is conflicting. In this instance we 
think the évidence is such as to estabhsh bej'ond controversy the state 
of facts found by the court below. We are Hkewise of opinion that 
the conchisions of law as reached by the court below were proper 
and in harmony with the authorities ; but inasmuch as we hâve 
quoted the opinion of the court below in full, which disposes of thèse 
points, as we think, properly, we do not deem it necessary to cite any 
additional authorities in support thereof, nor to enter into a discus- 
sion of the same further than to say that we think that the judgment 
of the lower court is proper and should be 

Affirmed. 



WAGNRR et al. v. CENTRAL BANKING & SECTJBITT CO. • 
(Circuit Court of Appeals, Fourth Circuit. January 9, 1018.) 

No. 1542. 

1. ASSIONMENTS ®=»126 — ACTIONS BY AS.SIGNEE — DEPENSES. 

Ail défenses aid set-offs available against au assignor of a chose In 
action are available against his assignée. 

2. Banks and Banking €=>117 — Transactions Between Banks — Uecresen- 

TATION BY OFFICERS. 

Officers of liank A executed their individual notes to ench other, which 
they indorsed atid, attachiug a gnaranty by the bunk, discounted them 
with a correspondent banU, B. Although bank A did not own nor indorse 
the notes, it was agrecd that thci r pro. eeds should be placed to its crédit 
by bank B, and that the greator part of such crédit should remain un- 
touched uiitil liie notes were ji;iid. The greâter part of the ainount of 
Ihe notes was subsequently churged to the account of bank A. The 
only oiitry of the transaction on its own booUs was the charge of the 
amount of the deposit to bank B, and the same amount was placed to 
the crédit of the individual orticers or others deslgnated by thera. The 
guaranty of the notes was not authorized by the directors of bank A, and 
sufticient appeared in the transaction to charge bank B with notice tliat it 
was for the Personal benefit of the inakers of the notes and not of their 
bank. Held that, on a subséquent settlement, bank B could not enforce 
such charges against bank A, which derived no benetit therefrom, on the 
principle that, where one of two parties must sutîer from the fraud of a 

C=9For other cates ee« sam* topic & KEY-NUMBKB in ail Kejr-Numbered Dlgests & Index» 
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thlrd, the loss must fall on him who by lils imprudence or co-operation 
enabled such third party to commit the fraud. 

3. Banks and Banking <©=109(1) — Représentation of Bank by Officers — ■ 

INDOKSEMENT or GUAEANTr. 

An officer of a bank without express autliority from tlie directors lias no 
power to bind the bank by an accommodation indorsement or guaranty, 
and an attenipted guaranty of notes that tlie bank lias never owned is 
illégal, unless for the benetit of the bank In the conduct of its business. 

4. Banks and Banking ig=3ll7 — Représentation of Bank by Officers — 

Individual Interest of Officer. 

There Is a dead Une between the area of officiai représentation of a 
bank by its officers and the area of thelr Personal interest, and when they 
cross that dead Une, to the knowledge of one wlth whom they are deal- 
Ing, they leave behind ail power of représentation. 

Cross-Appeals from the District' Court of the United States for 
the Northern District of West Virginia, at Parkersburg; Alston G. 
Dayton, Judge. 

Suit in equity by the Central Banking & Security Company against 
P. E. Wagner, receiver of the First National Bank of Sutton, W. Va., 
and another. From the decree, ail parties appeal. Reversed. 

Connor Hall and D. C. T. Davis, Jr., both of Charleston, W. Va. 
(Davis, Davis & Hall, of Charleston, W. Va., on the brief), for appel- 
lants and cross-appellees. 

C. D. Merrick and B. M. Ambler, both of Parkersburg, W. Va., for 
appellee and cross-appellant. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. On January 15, 1914, a contract was 
made between the Farmers' Bank & Trust Company of Sutton, W. 
Va., and the First National Bank of Sutton, which was intended as 
a transfer of the business and the commercial assets of the Farmers' 
Bank to the First National Bank. By the contract the Farmers' 
Bank turned over to the First National Bank cash, notes, and other 
assets to the amount of $198,506.31. The First National Bank assum- 
ed liability for the Farmers' Bank's deposits, balances, and notes due 
to other banks to the amount of $203,970.02. For the différence, 
$5,463.71, between the liabilities assumed and the assets turned over 
the Farmers' Bank gave its note. Assets and liabilities were carefully 
specified and scheduled. Among the assets of the Farmers' Bank so 
assigned was a balance of $7,694.94 appearing on its books as due to it 
by the Central Banking & Security Company of Parkersburg, W. Va. 
For this balance the Farmers' Bank made a draft on the Central Bank 
in favor of the first National Bank. The Central Bank had at this 
time a note of H. H. Dean and a note of T. G. Dean, his brother, each 
for $5,000 indorsed in the name of the Farmers' Bank by H. H. Dean 
as treasurer which it had discounted, placing the proceeds to the crédit 
of the Farmers' Bank. As a condition of paying the draft of $7,694.94 
by transferring the crédit from the Farmers' Bank to the First Na- 
tional Bank, the Central Bank stipulated that thèse notes should be 
replaced by similar notes indorsed by the First National Bank, under 

^csFot other cases aee same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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authority of a resolution to be adopted by the board of directors of the 
First National Bank. Thèse Dean notes did not appear at ail on the 
books of the Farmers' Bank ; and the paper purporting to be a copy 
of a resolution authorizing discounts with the Central Bank was ficti- 
tious, the Central Bank accepting the certificate of authenticity of 
Dean alone as vice président to the fictitious resolution. On the faith 
of this fictitious resolution the Central Bank charged to the First Na- 
tional Bank the Dean notes for $10,000, purporting to be indorsed by 
the Farmers' Bank, and credited to the First National Bank the new 
Dean notes, purporting to be indorsed by the First National Bank. 

The First National Bank continued business with the Central Bank 
until August, 1914, when it failed and P. E. Wagner was appointed 
receiver. At the date of suspension there was a balance appearing on 
the books of the First National Bank in its favor against the Central 
Bank of $9,161.91. This balance the Central Bank refused to pay, 
alleging a liability of the First National Bank to it as indorser on sever- 
al notes, two of them being notes of H. H. Dean for $5,000 and $500, 
and one of them a note of T. G. Dean for $5,000. In July, 1915, P. 
E. Wagner, as receiver of the First National Bank, brought an action 
to recover the alleged balance of $9,161.91 due by the Central Bank. 
Thereafter, on September 1, 1915, the Central Bank instituted this 
suit in equity to enjoin the action of the receiver, alleging that by rea- 
son of the liability of the First National Bank as indorser of the notes 
of the Deans and of other persons, the First National Bank would be 
indebted to it on settlement to the amount of $3,612.90. Confirming 
the report of the master in ail respects, the District Court entered a 
decree in favor of the Central Bank against the First National Bank 
for $807.28. Both parties appeal. 

The claim of the receiver now is that a balance of $6,891.11 
should hâve been found in favor of the First National Bank against 
the Central Bank, after allowing ail proper crédits and charges. The 
claim of the Central Bank is that the balance found in its favor 
should bave been $3,108.09. 

[1, 2] The mère fact that the First National Bank, in acquiring the 
chief assets of the Farmers' Bank on January 15, 1914, purchased the 
balance of $7,694.94 appearing on its books against the Centrai 
Bank, without notice of défenses or set-offs against the Farmers' 
Bank, did not deprive the Central Bank of the benefit of such défenses 
or set^ofïs. Ail défenses and set-offs available against an assigner 
of a chose in action are available against his assignée. New York, 
etc., Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 199, 48 h. Ed. 380. 
The First National Bank having acquired by the assignment of the 
balance ail the rights, both légal and équitable, of the Farmers' Bank, 
and nothing more, the main question upon which the case hinges is 
what was the real balance in favor of the Farmers' Bank against the 
Central Bank on January 15, 1914, the date on which it was assigned 
to the First Naticmal Bank. The effort to arrive at this balance re- 
quires analysis of somewhat complex transactions of earlier dates. 

H. H. Dean was treasurer of the Farmers' Bank, and on January 15, 
1914, when that institution transferred its active business and assets, he 
becamie vice président of the First National Bank. He was the active 
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managing officer of each institution ; the other directors and stock- 
holders relying largely upon him. He was faithless to both trusts. 

In November, 1909, the Central Bank, at the request of Smith, 
Mollohan, and Dean, ail officers of the Farmers' Bank, discounted a 
note of Mollohan for $5,000, payable on demand to Smith, and in- 
dorsed by him, and a note for $4,450 of Smith and Mollohan, payable 
on demand to themselves, and indorsed by them, to which was attached 
as collatéral 50 shares of stock of the Farmers' Bank. Thèse notes 
were not indorsed by the Farmers' Bank, and there was nothing to in- 
dicate that they had ever been its property. Nevertheless, the Central 
Bank took them on a guaranty made in the name of the Farmers' 
Bank by Smith, and by Dean as treasurer and Mollohan as vice- 
président. Thèse persons also undertook to contract further in the 
name of the bank that the proceeds should be credited to the Farmers' 
Bank, and that the notes might be charged to its account at any time, 
and that at least $7,500 of the crédit should remain untouched until the 
notes were paid. It was also agreed that the Central Bank should 
charge 6 per cent, on the discount and allow 3 per cent, on the balance. 
There was no resolution of the board of directors authorizing the use 
of the Farmers' Bank's name in such a transaction as euarantor or 
otherwise. The whole amount, $9,450, was credited to the Farmers' 
Bank; the only entry on the books of the Farmers' Bank relating to 
the transaction was a corresponding charge against the Central Bank, 
"Notes, $9,450," which was disposed of at Mollohan's direction by 
crediting $2,500 to the account of Mollohan and the remainder to two 
trust companies. As no indebtedness of the Farmers' Bank to Mollo- 
han or to thèse trust companies appears justifying thèse entries, the 
inference follows that the proceeds of the notes were thus disposed of 
for the private purposes of Smith, Mollohan, and Dean, as the évi- 
dence shows was clearly the design of the transaction. 

On September 1, 1911, the Smith and Mollohan notes were canceled 
by a new note of S. M. Smith for $2,225 and a charge made against 
the Farmers' Bank for $7,225. Thèse transactions were admittedly 
out of the usual course of business. Langfitt, the treasurer of the 
Central Bank, when he afterwards became uneasy as to the solvency 
of the makers of the notes, earnestly requested payment or a resolution 
of confirmation by the directors of the Farmers' Bank, saying in his 
letter to Dean, treasurer, of August 19, 1911 : 

"In justice to yourself, you should either secure the payment of thèse 
notes, or secure reuewals, or rather new notes for saine, and pass them 
through your books as regular rediscount matter, as It is unusual with banlvs 
to guarantee for their customers without spécifie instructions from their 
board of directors." 

[3] The absence of the indorsement of the Farmers' Bank showed 
that the notes had never been its property. The attempted guaranty 
of notes that a bank has never owned is not only unusual, but illégal, 
except for the benefit of the bank in the conduct of its business. An 
officer of a bank, without express authority from the directors, has 
no power to bind the bank by an accommodation indorsement or guar- 
anty. West St. Louis Savings Bank v. Shawnee County Bank, 95 
U. S. 557, 24 L. Ed. 490. There was nothing before the Central Bank, 
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and there is nothing in the record, to show that the Karniers' Bank 
needed funds, or was unable to raisc them on its own resources, or 
that there was any necessity for it to carry any fixed balance with the 
Central Bank to meet notes which it had never owned. 

The application for the loan was made by Smith individually, and 
not as an officer of the bank, and he pledged his own stock to secure 
it. The letter of Dean, as treasurer, to the Central Bank, guaranteeing 
the notes, recites that they were discounted for Smith and MoUohan ; 
thus indicating clearly that the Farmers' Bank was being used merely 
as an instnimentality to obtain money from that bank for its officers. 
The Central Bank thus had full notice from the whole course of the 
transaction that the discount was not for the benefit of the Farmers' 
Bank, but of Smith, Mollohan, and Dean, who undertook to bind it. 
It is évident, therefore, that if the Central Bank had paid the proceeds 
of the notes to thèse persons, it could not hâve held the Farmers' Bank 
liable on the attempted guaranty. West St. L., etc., Bank v. Shawnee, 
etc., supra; First National Bank v. Drovers' & Mechanics' Nat. Bank. 
244 Fed. 135, C. C_. A. (4th Cir. July 12, 1917). 

But it is earnestly insisted that, since the Central Bank gave the 
Farmers' Bank crédit for the proceeds of the note, the balance $7,- 
694.94 appearing on its books in favor of the Farmers' Bank being a 
resuit of that crédit, neither the Farmers' Bank nor its assignée, the 
First National Bank, could recover this balance without assuming lia- 
bility for the notes which produced it. The gênerai rule is well settled 
that a bank cannot take the benefit of an illégal or fraudulent trans- 
action of its officer, and repudiate the obligation out of which the ben- 
efit arose. National Bank v. Pétrie, 189 U. S. 423, 23 Sup. Ct. 512, 
47 L. Ed. 879; People's Bank v. National Bank, 101 U. S. 181, 25 L. 
Ed. 907; Rankin v. City National Bank, 208 U. S. 541, 28 Sup. Ct. 
346, 52 L. Ed. 610. But the question hère is deeper than that. As we 
hâve seen, the Central Bank was chargeable with notice that Smith, 
Mollohan, and Dean negotiated the notes for the purpose of raising 
money for themselves. This design could only be accomplished by 
drawing from the Farmers' Bank the amount which had been credited 
by the Central Bank to the Farmers' Bank. That this was the natural 
and inévitable séquence of the transaction must hâve been évident to 
the officers of the Central Bank. It was in this transaction that the 
loss to the Farmers' Bank occurred. This loss runs through the entire 
account, and the case turns on the responsibility of the Central Bank 
for it. 

Doubtless the officers of the Central Bank were guiltless of any 
formed purpose to defraud the Farmers' Bank. They no doubt ex- 
pected both banks to be saved harmless by the payment of the notes 
by the makers. But when the Central Bank was put on notice of the 
scheme of the officers of the Farmers' Bank to use its guaranty for 
their individual benefit and entered into that scheme, the Central Bank 
became party to it, and took on itself, as a participant in the trans- 
action with notice of its purpose, ail the risk of resulting loss to the 
Farmers' Bank into whose affairs it unwarrantably entered for the 
benefit of its officers. The transaction must be looked at in its en- 
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tirety and the conséquent loss must fall on ail the wrongdoers severally 
and jointly, to the exemption of the Farmers' Bank, whose rights they 
undertook to invade. 

[4] Where one of two parties must suffer from the fraud of a third 
party, even if both are innocent, the loss must fall on him who by his 
imprudence or co-operation enabled such third party to commit the 
fraud. Western Union Cold Storage Co. v. Bankers' Natl. Bank, 176 
111. 260, 52 N. E. 30; Western Union Tel. Co. v. Schriver, 141 Fed. 
538, 72 C. C. A. 596, 4 L. R. A. (N. S.) 678; 12 Rul. Cas. L. 401. 
Attributing to Dean, Mollohan, and Smith full power to manage the 
crédits of the bank of which they were officers, the instant they pro- 
posed a breach of trust by using the bank's name for their own benefit, 
and the Central Bank acceptée the proposition, Dean, Mollohan, and 
Smith were stripped of their représentative character and their power 
to bind the Farmers' Bank. By its first step taken in the matter there- 
after the Central Bank tied itself to Smith, Mollohan, and Dean as 
a participant in their breach of trust. There is a dead line between 
the area of personal interest and the area of officiai représentation. 
When the officers of the Farmers' Bank crossed that dead Une to the 
knowledge of the Central Bank they left behind ail power of repré- 
sentation. Thereafter the Central Bank and the officers of the Farm- 
ers' Bank were jointly and severally responsible for any damage which 
resulted to the Farmers' Bank from their unwarranted dealing with its 
crédit and money. 

Applying this rule, since the Central Bank had enabled Smith, Mol- 
lohan, and Dean to appropriate $9,950 of the Farmers' Bank's money 
by means of an entry on its books in favor of the Farmers' Bank for 
that amount, it was bound by that entry, and could not afterwards 
discharge itself by charging to the Farmers' Bank the notes of Smith 
and Mollohan for which the Farmers' Bank was never liable. In 
other words, Mollohan having paid $2,225 of the $9,550, the net loss 
to the Farmers' Bank was $7,225 and interest, and this loss the Central 
Bank must bear. It is true that the burden of showing the fraud — . 
that is, that the name of the Farmers' Bank was used for the benefit 
of Smith, Mollohan, and Dean, and that the Central Bank entered into 
the ' transaction: with notice of that intention — was on the receiver. 
RaJikin v. Chase Bank, 188 U. S. 557, 23 Sup. Ct. 372, 47 L. Ed. 
594. But as we hâve seen, the receiver discharged that burden. He 
showed f urther that the proceeds of the notes were misapplied by put- 
ting them to the crédit of Mollohan and to two trust companies ât 
Mollohan's instance. When this proof was made, the obligation then 
fell uporithe Central Bank to show that the proceeds of the notes so 
apparently misapphed were actually used for the benefit of the Farm- 
ers' Bank. Western National Bank v. Armstrong, 152 U. S. 346-351; 
14 Sup. Ct. 572, 38 E. Ed. 470. This obligation the Central Bank 
f ailed to discharge. 

It follows that in arriving at the real balance due to the Farmers' 
Bank by the Central Bank, the charge to the Farmers' Bank of $7,225 
and $97.65, interest thereon, aggregating $7,322.65, representing the 
unpaid portion of the notes of Smith and Mollohan, must be canceled. 
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At and after the time that the Central Bank charged to the Farmers' 
Bank $7,322.65 of the principal and interest of the Smith and Mollo- 
han notes, Dean discounted at the Central Bank two notes, one of 
himself and one of his brother, T. G. Dean, each for $5,000, indorsing 
them in the name of the Farmers' Bank, as already stated. In this 
instance, aiso, the correspondence and ail the circumstances furnished 
ample notice to the Central Bank that the discount was for the benefit 
of Dean and not of the Farmers' Bank. The discount seems however, 
to hâve been made for the purpose of renewing the crédit of the Farm- 
ers' Bank on the books of the Central Bank which had disappeared, 
when the Mollohan and Smith notes were charged, to the extent of 
$7,322.65, and concealing the misappropriation of the funds in that 
transaction. The net proceeds were placed to the crédit of the Farm- 
ers' Bank and there is no sufficient évidence in the record that Dean 
on this occasion and on the faith of thèse notes withdrew from the 
Farmers' Bank any funds for his own use. Thèse notes were renewed 
from time to time, the last renewal being under the indorsement of the 
First National Bank which Dean essayed to make as vice président. 
Corresponding débits and crédits were made at the renewal of the 
notes. This being so, both the indorsement in the name of Farmers' 
Bank, and the First National Bank on the notes, and also the crédits 
given for their net proceeds, should be canceled. The Central Bank 
having notice that they were made for the benefit of Dean and not 
for the benefit of the Farmers' Bank or the First National Bank can- 
not set them up. The Farmers' Bank and the First National Bank 
not having shown any loss on account of them cannot claim their pro- 
ceeds in the crédit which they produced. 

The évidence is too plain for discussion that the Central Bank dis- 
counted the other note of $500 for Dean individually with knowledge 
that the First National Bank was to dérive no benefit from it, and that 
the District Court was right in refusing to charge it to the First Na- 
tional Bank. The resuit is that the decree of the District Court should 
be in favor of P. E. Wagner, receiver, for such balance as may 
.remain in favor of the First National Bank, as assignée of the Farm- 
ers' Bank, after disallowing the charge of $7,322.65 enteredby the 
Central Bank against the Farmers' Bank on September 1, 1911. 

The decree of the District Court is therefore reversed. 
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SKINNER, Collector of Internai Revenue, v. UNION PAC. COAI. CO. 

(Circuit Court of Appeals, Elghth Circuit Febniary 2a, 1918.) 

No. 4957. 

Ihternal Revenus <ê=7 — Income Tax on Corporations — "Acceoing" of 
Income. 

An annual dividend recelved by a corporation on the stocîj of anotlier 
corporation la subject to tlie tax imposed by Income Tax Act Oct. 3, 1913, 
& 16, i 2, G(a), 38 Stat. 1T2, for tlie calendar year in wliich it vvas declared 
and paid. as încome "aocruing" during such year. altliougii hait of the 
profits out of which the dividend was paid accrued prior to the passage 
of said Income Tax Act. 

[Ed. Note. — For other defluitions, see Words and Phrases, First and 
Second Séries, Accrue.] 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by the Union Pacific Coal Company against Mark A. Skin- 
ner, Collector of Internai Revenue. Judgment for plaintifï, and 
défendant brings error. Reversed, with directions to dismiss com- 
plaint. 

John A. Gordon, Asst. U. S. Atty., of Dcnver, Colo. (Harry B. 
Tedrow, U. S. Atty., of Denver, Colo., on the brief), for plaintifï in 
error. 

John Q. Dier, of Denver, Colo. (N. H. Loomis, of Omaha, Neb., 
C. C. Dorsey, of Denver, Colo., and Henry W. Clark, of New York 
City, on the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

AMIDON, District Judge. The Union Pacific Coal Company 
brought this suit against the défendant, Skinner, as collector, to recov- 
er a tax coUected upon its income for the year 1913, and paid by it 
under protest. 

The Union Pacific Coal Company is the owner of ail the capital 
stock of the Superior Coal Company. The latter, on June 18, 1913, 
declared, and on June 19 paid to plaintifï, a dividend arising out of the 
profits of its business for the fiscal year extending from June 30, 
1912, to June 30, 1913, of 50 per cent., amounting to $500,"000. In 
March, 1914, plaintifï made its return under the Income Tax Law for 
the calendar year 1913, but instead of including in its income the en- 
tire dividend, included only one half , or $250,000, stating that the other 
half was not income of the calendar year 1913, for the reason that 
it was earned by the Superior Coal Company during the latter half 
of the calendar year 1912. The Commissioner of Internai Rev- 
enue amended plaintifï's return, so as to include the $250,000, and 
levied a tax of 1 per cent, thereon. Plaintifï paid the tax under 
protest, and brought this action to recover it back. Défendant 
demurred to the complaint setting up the above facts. The court 
overruled the demurrer, and, the défendant declining to answer, judg- 

^=5For other cases see aame topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexe* 
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ment was entered against him in the sum of $3,052.30, to reverse 
which he brings error. 

The case must be déterminée! bj' deciding whether the dividend 
constituted income of the Union Pacific Coal Company "arising or 
accruing" within the calendar year ending December 31, 1913. The 
argument of phiintiff really cornes to this : That the dividend did not 
accrue to it in 1913, because the profits of the Superior Coal Com- 
pany, out of which it was paid, did not ail accrue to that company 
from its business during the calendar year 1913, but half of it accrued 
in 1912. This statement of the question indicates its décision. The 
Income Tax Law does not deal with the period during which a 
corporation which pays a dividend accumulâtes the profits out of 
which the dividend is paid. It is concerned with the income of the 
corporation receiving the dividend. Viewed in that light, the divi- 
dend accrued to the Union Pacific Coal Company in the year 1913, 
and ail of it was taxable. \Ve think annual dividends, paid out of ihe 
profits of the business of a corporation declaring the same, do not 
accrue to a stockholder until they are declared and paid by the paying 
corporation. Until that is donc they represent mère profits of the 
corporation earning the same, and that corporation may, in the exercise 
of a proper discrétion, apply the same as it secs fit. The stockholder 
does not acquire any interest in the fund until the dividend is paid. 

Subdivision (a) of subsection G of section 2 of the act (38 Stat. 172) 
provides that the tax shall be levied "upon the entire net income aris- 
ing or accruing from ail sources during the preceding calendar year." 
Counsel urges that the words "arising or accruing" do not mcan the 
same as "received." The statute itself shows the contrary, for sub- 
division (b) of subsection G provides that the "net income shall be as- 
certained by deductin'g from the gross amount of the income of such 
corporation * * * received within the year from ail sources" cer- 
tain specified allowances. This comparison shows that the net income 
"arising or accruing" to the corporation is to be ascertained by de- 
ducting from the gross income "received" by the corporation the 
specified allowances. It follows necessarily that in the judgment of the 
framers of the act the words "arising or accruing" are équivalent to 
the Word "received." The only question left, therefore, is whether 
an annual cash dividend paid out of the annual profits of a corporation 
is income of the stockholder for the year in which he receives it or 
is to be treated as bis income as the profits out of which it is paid are 
accunndated from month to month by the corporation which pays the 
dividend. We bave not been citcd to any décision holding that a divi- 
dend is income of the stockholder as fast as the profits out of which it 
is paid are accumulated by the corporation. On the other hand, the 
courts bave uniformly held that the stockholder acquires no interest 
whatever in such a dividend until it is paid. 

Plaintifï' relies upon Lynch v. Turrish, 236 Fed. 653, 149 C. C. A. 
649. That case is clearly distinguishable. The corporation there in- 
volved was not engaged in active business. It purchased in 1903 
timber land which steadily increased in value. None of the increase, 
however, occurred after March 1, 1913. The company sold its land 
in 1913, and distributed money realized from the sale ratably among 



154 249 FEDERAL EEPOKTBB 

its stockholders. Lynch, the collector, levied a tax upon Turrish, one 
of the stockholders, for that part of the dividend paid by the corpora- 
tion which represented the incrément in the value of its property. 
The question before the court was whether this sum was such a 
"dividend" as came within the term "income" under the income law. 
This court ruled that it was not; that the division which was made 
among the stockholders was a division, not of profits but of the capi- 
tal of the corporation. 

A case more nearly in point for plaintifï is Towne v. Eisner, 245 

U. S. 418, 38 Sup. Ct. 158, 62 L. Ed. , decided by the Suprême 

Court of the United States January 7, 1918. There a corporation 
transferred $1,500,000 from a surplus fund which had been set aside 
as surplus, before January 1, 1913, to capital account, and then in ex- 
change for this fund issued stock for a like amount, and distributed the 
same as stock dividends to stockholders of record December 26 of 
that year. The collector levied a tax upon the plaintiff, who received 
a stock dividend of this character, the same as if it had been an ordi- 
nary annual cash dividend. The Suprême Court ruled that under the 
facts of that case the fund which was distributed was capital, and not 
income. The court says : 

"We cannot doubt that the dividend was capital as well for the purpose» 
of the Income Tax Law as for distribution between tenant for life and re- 
malnderman. * * • What bas happened Is that the plaintlff's old cer- 
tiflcates hâve been split up in effect and hâve dimlnished In value to tha 
extent of the value of the new." 

The entire reasoning of the opinion rests upon that ground. 

As pointed out by Judge Sanborn in the Turrish Case, 236 Fed. 
660, 149 C. C. A. 649, and by the Sixth Circuit in Doyle v. Mitchell' 
Bros. Co., 235 Fed. 686, 687, 688, 149 C. C. A. 106, L. R. A. 1917E, 
568, the distinction running through ail the cases is this : Is the fund' 
paid to the stockholder a division of profits earned by the corpora- 
tion, or a division of its capital? If the former, it is income; if the 
latter, it is not income, but a partition of property or capital. By 
conceding, as plaintifï does, that half of its dividend was income, 
plaintiiîE puts itself out of court, for the concession is an admission, 
that the entire dividend was income, and not capital. 

The judgment is reversed, with directions to dismiss the complaint 
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In re DUNCAN. 

(Circuit Court of Appeals, Fourth Circuit. February 8, 1918.) 

No. 1609. 

Mandamus <®=94(1) — Grounds — Remkdy by Appeai,. 

A writ of mandamus vvUI not be granted to require a District .Tudge to 
correct alleged errors occurrlng on the trial of a cause, wbere tliey can 
be broiight up for review by appeai. 

In the matter of the application of Cloyd H. Duncan for leave to iîle 
a pétition for a writ of mandamus, directed to Hon. Alston G. Day- 
ton, District Judge of the United States for the Northern District of 
West Virginia. l3enied. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

Cloyd H. Duncan, in pro. per, 

PRITCHARD, Circuit Judge. In the above-entitled matter Cloyd 
H. Duncan, complainant in the court below, présents a pétition in 
which he states that his attorney is not a member of the bar of this 
court. The petitioner seeks to hâve this court issue an alternative writ 
of mandamus, directing the District Judge for the Northern District 
of West Virginia to correct alleged errors at law in the trial of a cause. 
The questions which petitioner seeks to hâve us pass upon can be cbn- 
sidered by this court if the cause should be brought hère on appeai, 
provided such questions are raised by a proper assignment of error. 

No ground is stated for interf ering with the District Judge in the dis- 
charge of his duties upon the showing made. Therefore the applica- 
tion for leave to file a pétition for a writ of mandamus is denied. 



DIAMOND PATENT CO. v. WP^BSÏEU BROS. 

SAMB V. MURRAY et al. 

(Circuit Court of Appeals, Nlnth Circuit. February 18, 1918.) 

No. 2997. 

Patents "©=323 — Infringement — Glass Siiowcase. 

The Weber patent, No. 801,944, for a glass showcase havlng the plates 
separated by a cushlon of felt or other elastic n\aterlal to preveut the 
vibration of one plate from beliig imparted to the coiijolning plate, hdd 
not infringed. 
WoBDs AN« Phrases — "Plastic" — "Elastic." 

The words "plastic" and "elastic" hâve entlrely différent meanlngs. 
"Plastic" applles to a substance capable of belug molded and pressed luto 
form, whlle "elastic" applles to a substance having the proi)erty of re- 
turnlng or sprînging back to its original form after being dlsarranged by 
pressure or applled force. 

[Ed. Note. — For other définitions, see Words and Phrases, First Séries, 
Elastic; Second Séries, Plastic] 

ssFor otber cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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3. Patents ©=i324(5) — Sun fob InfringemEiNT — Review on Appeal. 

Where the trial court, in an infrlngement suit, lias liad the adviiniaso 
of exaniining the alleged infringing article, an apppllate court, withont 
such advantage, will not disturb the conclusion reaehecl, unle-ss cleiirly 
against the weight of the évidence. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Calif ornia ; Oscar A. Trippet, 
Judge. 

Suits in equity by the Diamond Patent Company against Webster 
Bros., a corporation, and against C. F. Murray and others. Decrees 
for défendants, and complainant appeals. Affirmed. 

J. J. Scrivner, of San Francisco, Cal., and George E. Harpham, of 
Los Angeles, Cal., for appellant. 

M. G. Gallaher, of Fresno, Cal., for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. Thèse cases were Consolidated in 
the court below for trial. Both are for injunction, one to restrain the 
manufacture and the other the use of a patented invention. The 
question presented is one of infringement. The patent pertains to 
glass showcases, and consists in the means of fastening one glass 
surface to another by use of an elastic substance, composition, or con- 
trivance, so as to prevent breakage through communication of vibra- 
tion of the glass plates. The conception is the insertion of a felt strip 
between the glass surfaces, bound thereto by cément applied to both 
sides of the felt, of such consistency and adaptability that it does 
not permeate the felt, forming a skin upon either side, thus produc- 
ing a cushion having an elastic or résilient property, which serves to 
absorb vibration of the plates, and prevents its communication from 
one to another, and likewise breakage of the plates themselves. It is 
unnecessary to pursue the détails of the invention further. A par- 
ticular description of it may be had by référence to Diamond Patent 
Co. v. S. E. Carr Co., 217 Fed. 400, 133 C. C. A. 310. 

[ 1 ] The claims are two in number, and are as follovvs : 

'•1. A structure coniprising a plural ity of glass plates, the edges of which 
are spaeed from the adjacent plates, a felt cushion filling the .space between 
the adjoining iilates, the plates being eemented to the felt, each plate lieing 
adapted to freely vibrate in its natural plane of vibration, and prevented by 
the felt cushion from Impartlng its vibration to the adjacent plates. 

"2. A structure comprlsing a plurality of glass plates, an unconflned edge 
of one plate uearly but not quito meeting another plate also witli unconflned 
adjacent edge, an elastic material fllling the space thus existing between the 
nearest adjacent surfaces of the plates, said plates being attached to the 
elastic material, whereby the plates by reason of their uncoiitined edges and 
the intervening elastic nia,terial can each vibrate or move in any direction In- 
depeudently." 

The important feature of claim 1, so far as it pertains to the présent 
controversy, is the felt cushion filling the space between the adjoining 
plates, and so adapted as to prevent the vibration of one plate from 

^3)Fot:Other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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being impart ed to the conjoining plate. The distinguishing feature 
of daim 2 is that an elastic material for filling the space is substituted 
for the felt and its combination. There is testimony in the record 
tending to show that plaintiff bas a compound of ground felt, com- 
bined with a spécial quality of cément, that bas and retains the prop- 
erty of elasticity or resiliency, which absorbs vibration in the same 
way as the felt contrivance, thus forming a like cushion between the 
surface contact of the glass plates. It is claimed for this compound 
that it cornes within the scope of the second claim, but, whether it does 
or not, the présent controversy must be determined solely upon the 
évidence adduced at the trial. 

[2] The witnesses for plaintiff, namely, Fred Weber, the patentée, 
and James P. Shaffer, bave applied certain tests to glass showcases, 
inanufactured by one of the défendants and now being used by the 
other, which they seem to think prove that the composition used in 
thèse showcases to unité the glass plates at their surface bearings 
possesses the same property of elasticity and resiliency as the invention 
of Weber, now the property of plaintiff. One of the tests consisted 
in inserting a knife blade or some sharp instrument between the plates, 
thus penetrating the compound for uniting the plates ; and it is as- 
serted that the compound was found to be soft, or plastic, and yield- 
ing, and to possess elasticity and resiliency, thus performing the same 
function as the Weber invention. Thèse witnesses, however, confuse 
the terms "plastic" and "elastic," which do not mean the same thing 
at ail. "Plastic" applies to a substance capable of being molded and 
pressed into form, while "elastic" applies to a substance having the 
property of returning or springing back to its original form, after be- 
ing disarranged by pressure or applied force. The former becomes 
dead matter as its form is changed, while the other bas the property 
of resuming its natural shape. The latter has resiliency ; the other 
bas not. Ariother test was to observe whether the compound would 
yield under pressure. If it did, the witnesses seemed to think that it 
was plastic or elastic, without distinction as to the signification of the 
terms. 

Upon the other hand, défendants produced évidence to the effect 
that the substance used for uniting the glass plates in some of the cases 
consisted in the combination of a very narrow strip of felt with a 
cément that permeated the felt and overlaid the edges, and, when ap- 
plied, became hard and practically homogeneous, thus destroying the 
resiliency of the felt. In other cases, the substance used was cément 
alone, which soon became rigid after use, and was without elasticity 
or resiliency. It was further claimed for the défendants that elasticity 
in the substance used for uniting the plates was of no advantage in 
preventing breakage, and that a substance which, while plastic when 
applied, became rigid when in place, was useful in the art, and was 
not attended with breakage of the glass after use. Tests were made 
by défendants' witnesses, who claim to bave found that, while some 
of the substance used in the showcases was plastic and yielding, yet 
it was not elastic. Some of it, they say, was rigid and unyielding. The 
trial judge, however, with ail the évidence before him, personally 
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inspectée! the showcases, and eventually denieci the plaintiff's conten- 
tion. While he rendered neither oral nor written opinion, he gave a 
decree dismissing the complaints. From ail this we must présume 
that the court was of the opinion that the substance used in thèse show- 
-cases for uniting the glass plates did not infringe the plaintiff's pat- 
ent, thus deciding the fact in issue. 

[3] In such a case, the trial court having the advantage of seeing 
and especially examining the material which it is claimed infringes, 
an appellate court, without such advantage, will not disturb the con- 
clusion reached, unless it appears clearly that the finding is against 
the obvious weight of the testimony. 

We find no reason for disturbing the decree, and therefore affirm it. 



FULLER et al. v. EEED et al. 

(Circuit Court of Appeals, First Circuit. June 16, 191T.) 

No. 1209. 

1. Appeal, and Brrob <®=»1009(1) — Heview — Finding op Fact. 

Where the wltnesses appeared before the Judge of the lower court, a 
finding of fact In an equity suit wHl not he disturbed on appeal, unless it 
clearly appears to be wrong, because of the superlor opportunlty of the 
lower court to détermine the question of the witnesses' credibility. 

2. Patents ®=»200 — Cancellation of Assignment — Evidence — Sufficienct. 

In a suit to avoid an assignment of a patent on the ground of fraud, 
évidence held insufflcient to establlsh the alleged fraud. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Judge. 

Bill by Charles D. Fuller and others against Philip L,. Reed and 
tDthers. From a decree dismissing the bill (229 Fed. 737), complain- 
ants appeal. Decree affirmed. 

Thorndike Saunders, of New York City, for appellants. 
Philip C. Peck, of New York City (J. Sidney Stone, of Boston, 
Mass., on the brief), for appellees. 

Before BINGHAM, Circuit Judge, and ALDRICH and MOR- 
TON, District Judges, 

MORTON, District Judge. [1] The misrepresentations relied on 
by the complainant to avoid the assignment from Thurston are alleged 
.to hâve been made orally by Calder to Thurston at the interview be- 
tween them. The only persons in a position to testify to what then oc- 
-curred were Thurston, Calder, and Thurston's nièce. Rose Thurston. 
Ail three were examined and cross-examined before the learned judge 
who heard the case in the District Court. The only substantial question 
before us is whether his refusai to accept the testimony of Thurston 
and Rose Thurston (which in the vital parts was contradicted by 
•Calder), as establishing fraud, was erroneous. He had so much better 
opportunity than this court to judge correctly the accuracy and credi- 
.bility of the varions witnesses that, on familiar and established prin- 

.^s>For other caies see same toplc &. KBY-NUMBQR io aU Key-Numbered Digests & Indexe* 
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ciples, his conclusions will net be disturbed uniess they are clearly 
wrong. Trujillo & Mercado v. Rodriguez, 233 Fed. 208, 212, 147 
C. C. A. 214 (C. C. A. Ist Cir.). 

[2] Thurston was, when he testified, nearly 80 years old, and of 
greatly impaired health. His appearance and manner on the stand 
were obviously of unusual importance in considering his testimony. 
Rose Thurston does not claim to hâve been a participant in the con- 
versation between her uncle and Calder; she had no pecuniary inter- 
est in the matter under discussion, and was not famihar with it; she 
was admittedly out of the room part of the time; and her attention 
was not sharply recalled to the tallc until almost 2 years after it 
occurred. The difficulties which actual participants in a conversation 
expérience in correctiy restating it after a considérable lapse of time 
is well known, The difficulty and uncertainty are greatly increased 
in the case of a person not directly interested, not participating, and 
not continuously présent during the whole talk. There were important 
différences between the account given by Thurston and his nièce of 
the interview between him and Calder, and that given by Calder. 
The opinion of the learned judge in the District Court shows that he 
considered the testimony with the most painstaking care and was 
not satisfied that material and fraudulent misrepresentations were 
made by Calder. 

We cannot say that he was clearly wrong in so deciding. While 
several things suggest that Calder's testimony ought to be received, 
as it was received, with caution and with sharp scrutiny, there are 
circumstances which tend to disprove the complainant's assertions of 
fraud. The most important ones are noticed in the opinion of the Dis- 
trict Court. Moreover, the alleged misrepresentation that "Calder 
came from Fuller," or "was sent by Fuller" (which is the one now 
principally relied on in argument by the complainant), does not touch 
either the value of the patent, or the considération paid therefor; in 
other words, it did not directly enter into the bargain which Thurston 
made. There is no évidence, and indeed it is not claimed, that Calder 
represented himself as the agent of Fuller. Thurston admittedly 
understood which patent he was selling, and received the full agreed 
price. 

The alleged misrepresentations by Calder as to the length of time 
which the patent had to run were disposed of by the trial judge's 
finding that a copy of it was shown to Thurston at the interview-^a 
finding which is by no means so plainly erroneous that we can reject 
or disregard it. The remaining misrepresentations charged by the 
complainant relate, speaking generally, to alleged statements by 
Calder bearing on Thurston's right to assign the patent, and are ade- 
quately dealt with in the opinion of the District Court. 

Undoubtedly, the aged and infirm inventer was no fait match in 
trading for an experienced and able negotiator in the prime of life. 
But superior strength and ability do not imply dishonesty, and the bill 
is founded on fraud. It does not allège either that Thurston was men- 
tally incapable, or that he was coerced or unduly influenced by Calder ; 
the évidence would not sustain such allégations if made. This aspect 
of the case received careful and considerate attention from the trial 
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judge. If Thurston had been Calder's equal in heaith and ability, 
the claim that he had been defrauded would, upon the évidence before 
us, be so obviously unfounded as to require little discussion. Upon 
this phase of the case, and also upon the question of gross inadequacy 
of price, we agrée with the opinion of the District Court. 

The decree dismissing the bill is affirmed, with costs to the appellees. 



THE SANTA ROSA. 
(District Court, N. D. California, S. D. February 20, 1918.) 
No. 152S9. 

1. Shippino <@=5203— Limitation of Ltability — Statutbs — Constritction. 

Wliile tli6 Harter Act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [Comp. St. 
1916, §§ 8029-803.5]) and otlier laws proViding for limitation of liabillty 
of sliipowners should be construed so as to efitect their purpose of pro- 
moting sliipbuilding, they should not be so liberally construed as to de- 
prive passengers and cargo owners of that degree of care on the part of 
those owning ships which safety demands. 

2. SiiiPPiNG <©=»209(3) — Limitation of Liabiuty — Bubden op Pboof. 

Under statutes providlng that the llability of the owner of a vessel for 
any act, matter, or thing, loss, damage, or forfelture, occasloned or re- 
ceived wlthout the privity or knowledge of such owner, shall not exceed 
the value of owner's interest in the vessel, and her f reight tlien pending, 
a shipowner has tlie burden of establislilng that the loss for which a 
limitation of liabUity is sought occun'ed without its privity or knowledge. 

3. Shipping ©=a208 — Limitation of Liability— Kight Thebeto. 

Early on a foggy morning a vessel, on a course set to pass not more 
than 11/^ miles outside of a point over lOO miles away, struck on a rock 
or sand bar inside the point as a resuit of currents setting in shorc. 
There was no storni. After the ship company was notifled by wireless ot 
the accident, and that it was advisable to transfer passengers to a steamer 
standing by, the company foibade the master to transfer passengers until 
arrangements were made for payment, or to accept the assistance of 
snch vessels, save under flxed conditions as to payment. In the after- 
noon the vessel broke up as the resuit of heavy seas, and passengers 
were injured while being sent ashore. Jield that, as it undertook to 
control the master after the vessel struck, and failed to show that the 
speed and course of the vessel near a dangerous point was not the ordi- 
nary course and speed of vessels of its fleet on that run, the company is 
not entltled to a limitation of llability on the theory that the loss occurred 
without its privity or knowledge. 

In Admirahy. In the matter of the pétition of the Pacific Coast. 
Steamship Company, a corporation, owner of the steamship Santa 
Rosa, for limitation of liability. Limitation of liabiHty denied. 

Geo. W. Towle, Edwin T. Cooper, Ira A. Campbell, and Mc- 
Cutcheon, Olney & Willard, ail of San Francisco, Cal, for petitioner. 

William Denman, Harold Ide Cruzan, and Denman & Arnold, ail 
of San Francisco, Cal., for certain claimants. 

DOOLING, District Judge. This case was tried long since. An 
jnusual delay in filing briefs and thereafter my own enforced absence 

©:»For otter cases see same topio & KEY-NUMBBR in ail Key-Numbered Digesta & Indexe» 
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from court hâve delayed a décision up to the présent time. Even 
now the press of other matters does not allow nie the time to review 
the cause with such care and to such extent as its nature and im- 
portance demand. 

The proceeding is one brought by Pacific Coast Steamship Company 
for limitation of any liability arising out of the wreck of the steamer 
Santa Rosa which occurred in July, 1911 The vessel left San Fran- 
cisco with 300 soûls on board on July 6, 1911, and about 3 o'clock 
in the following morning struck on a rock or sand bar li/g miles in- 
side Point Arguello, and at least 3 miles east of where she should 
hâve been. There was no storm, there was nothing wrong with the 
vessel's motive power, there appears no reason why she could not 
hâve safely steamed her course, except that in a fog she hugged the 
shore, instead of proceeding, as she could hâve proceeded with perf ect 
safety, upon a course further out to sea It is one more of those 
unfortunate accidents, far too common on this coast, and perhaps 
elsewhere, due to the désire of the steamship companies, and perhaps 
to the passengers, to get there quickly. Expérience does not seem 
to hâve taught the lesson that it is better to arrive a little late than not 
to arrive at ail. 

The fault in this particular case was that in a fog when off Point 
Sur, where the vessel's exact position could not be determined by 
a view of anything on shore, a course was set for Point Arguello, 
over 117 miles away which, if not interfered with by currents known 
to exist, would pass that point at a distance of from but 1 mile to IV2 
miles. Unfortunately the currents setting inshore did take the vessel 
ofï her course, so that, instead of passing Point Arguello a mile or a 
mile and a half to the westward, she struck shore inside the pomt 
by about the same distance. 

[1-3] The law is generous with shipowners in that it provides 
(Harter Act) that if the owner of any vessel transporting merchandise 
or property to or from any port in the United States shall exercise 
due diligence to make the vessel in ail respects seaworthy and properly 
manned, equipped, and supphed, neither the vessel, her owner, agent, 
nor charterer shall become or be held responsible for damage or loss 
resulting from faults or errors of navigation or in the management 
of the vessel. This applies to questions arising between the vessel 
and shippers of cargo on board of her The law further provides 
(limitation of liability) that the liability of the owner of a vessel for 
any act, matter, or thing, loss, damage, or forfeiture, done, occasioned, 
or received without the pnvity or knowledge of such owner or owners, 
shall in no case exceed the amount or value of the interest of such 
owner in the vessel and her freight then pending. Thèse statutes are, 
of course, to be enforced in such spirit and with such liberality as 
will effect their purpose — the encouragement of shipbuilding and the 
employment of ships in commerce. But such liberality of enforcement 
should not be carried to an extent that wiU deprive cargo owners 
and passengers of that degree of care on the part of those owning 
and operating ships which their safety demands and to which they are 
entitled. 

249 F.— 11 
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It îs urged by claimants in the présent case that it was grossly négli- 
gent on the part of the master of the vessel to set his course for a run 
of 117 miles on such line as would miss Point Arguello under the 
most favorable circumstances by not more than 1% miles, and to run 
on this course towards a fog-bound point at the fuU speed of 14 
knots, where, as was well known, there is frequently a current setting 
on shore which may take a vessel ofï her course by several miles, and 
that the owners must hâve been privy to such négligence, because 
the logs of their vessel on this run in previous trips would show that 
this was the customary route and speed in rounding this point. For 
this asserted négligence the court is asked to award exemplary damages 
to claimants During the trial the production of thèse logs was de- 
manded by claimants, and petitioner promised to produce them. This 
was not donc, so that it may at least be assumed that their production 
would not hâve helped petitioner's case. 

I am not a navigator, but it does not seem to me that it is neces- 
sary to be such in order to know that danger lies in proximity to the 
coast in a fog; and the number of vessels that go ashore in the 
fog on this coast, with nothing the matter with their motive power, 
and while under f ull control, affords grave reasons for inquiring wheth- 
er the risks undertaken by their masters in thus hugging the shore 
are not undertaken with the knowledge and consent, if not under the 
express orders, of their owners, either for the purpose of shortening 
the time of the voyage, or for some other purpose not disclosed or 
apparent The safety of the thousands of persons who travel by sea 
up and down the coast requires that the court should not listen with 
over-eager ears to the excuses offered for the loss of vessels which 
should never bave occurred, or to the gênerai disclaimer of responsi- 
bility for wrecks that could hâve so easily been avoided. 

In thèse proceedings the burden of proof is upon the petitioner to 
show that the loss occurred without its privity or knowledge. It did 
not show, nor did it attempt to show, that the course and speed of the 
Santa Rosa at the time she went ashore were not the usual course and 
speed of the vessels of their fleet upon this run, alike in foggy and in 
clear weather Indeed, the failure to produce the logs requested and 
promised would indicate that they were. If this be so, and if it 
were négligence on the part of the master to lay a course of that length 
with currents setting on shore, and leaving such a slight margin of 
safety as a mile or a mile and a half in that long course, and to run 
that course as he did in the fog, then such négligence was with the 
privity and knowledge of petitioner, if it had knowledge that such was 
the usual course and speed in a fog I cannot find that this was with- 
out petitioner's privity or knowledge. So much for what occurred 
before the vessel went ashore. 

She struck at about 3 o'clock a. m., and early in the morning sent 
word by wireless to petitioner's San Francisco office. After consul- 
tation with the Insurance agent and others, the only person connected 
with this office who could be found at that hour sent word to the 
master of the vessel, advising him as to what he should do, and con- 
tinually during the day messages were passing between the vessel and 
the office on shore. AU this time the vessel was hanging on the rock or 
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sand bar witii ail the passengers on board. For a great portion of the 
day the sea was sufficiently smooth to allow the transfer of the pas- 
sengers to other vessels then in attendance, though the breakers on the 
shore would not permit their landing in small beats. 

It would serve no purpose to introduce hère ail the telegrams that 
indicated to what extent the office on shore undertook to control the 
action of the master, in the emergency in which he and his vessel were 
placed. They advised him to put out a kedge anchor; they advised 
him that they wished to avoid any unnecessary salvage claim, and that 
they did not consider that two steam schooners, the Gentralia and the 
Drew, that were standing by, could be of any assistance, and if he had 
not engaged them at not less than $200 per day they wished him to re- 
lease them, and, if unable to force them to withdraw otherwise, to 
eut their lines and not to allow them to refasten. They told him the 
important thing was to get his anchors in such position that he could 
put a strain on them with the windlass, and that this was worth a 
dozen steam schooners' towing. They told him they had arranged 
with the steamer Argyle to render assistance, but coupled this infor- 
mation with suggestions as to how such assistance should be rendered. 

AU of this advice, instruction, and suggestion may bave been sound; 
but they were not at the scène of the disaster, as the master was, and 
their recommendation, advice, instruction, suggestion, or whatever it 
may be called, did not tend to leave to him that free exercise of his 
own judgment in the emergency to which, if he were compétent, 
those on board were entitled. So much for the attempted control by 
the office of the maneuvers relating to the vessel itself. As to the 
passengers the record discloses that the office, having received in- 
formation that the vessel was swinging back and forth as though 
lodged on a rock under her center, and that there was too much surf to 
permit the landing of the passengers on shore, sent to the master the 
following message : 

"If you transfer passengers by steamer, make arrangements for jiaynient of 
a lump sum or so much per passenger." 

The master sent word : 

"Argyle hawser carried away. Ail working to get her off at high tide 9 p. m. 
So far huU and machinery O, K. Advisable to get passengers off as soon as 
possible. Would like to transfer passengers to Centrulia to Port Hartford." 

To this the office replied: 

"Transfer passengers to Port Hartford by Centralia, but agrée on thé price 
before doing so." 

The master replied : 

"Centralia refuses to make any arrangement for towage and passengers. 
Centralia and Drew want ail arrangements settled in S. F." 

And later: 

"Centralia will take passengers, but wiU not make any prlce. Matter must 
be settled in San Francisco." 

And finally, after the sea had roughened and it was too late, the 
office sent the master the following message : 
"Give due considération to passengers without regard to expense." 
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It îs the opinion of the court that this message last sent, and in the 
evening wheii it was too late, is the one which should hâve been first 
sent on the morning of that eventful day. In the meanwhile, and while 
the messages were passing between the office and the master, inef- 
fectuai efforts were being made to pull the vessel off. It is évident 
that the master wanted to transfer the passengers to the Centralia, but 
was restrained from so doing at the time when it could be donc by 
the directions from the office to arrange the terms and his inability 
to do so. It is true that he testified that he had not been in any 
way influenced by the messages from the shore; but his actions and 
his messages contradict this statement, and the testimony of the pas- 
sengers establishes the contrary. To one the master declared : 

"You see that steamer lying out there. We are just planulniî making ai-- 
rangements to get you off on that steamer, and we are only walting to settle 
tenus. They know we are in a hard flx, and they want to hold us up." 

To another, who asked him, "Why don't yOu put us off?" he said 
"he was waiting for orders as to what to do with us." To another 
he stated "he could not put us ashore ; he was working under orders 
of his company and it was impossible ; that he had a wireless, and was 
working, under orders." To another he said, "I can't do nothing un- 
til I hear from the steamship company." 

The master was there fore prevented by the office from exercising 
his own judgment, the resuit being that the passengers were left on 
board until the heavy seas broke the vessel apart in the afternoon, 
and then they had to be sent ashore in nets, swinging on a line from 
the vessel to the shore, and buffeted by the breakers. Many of the 
claims hère are for injuries and suffering thus occasioned. Others 
are for loss of baggage, and some for loss of Ufe. The latter loss, 
however, occurred, not when the passengers were sent ashore, but 
when a boat capsized during the day. 

There is sufficient preliminary évidence to show that there is some 
liability on the part of petitioner, and the matters hereinbefore set 
out, in my judgment, preclude it from the right to hâve such liability 
limited in this proceeding. The claimants may either pursue their 
remédies hère or in the state courts, as they may be advised. If they 
elect to remain hère, their claims will be referred to the commissioner. 
If they do not so elect, any order restraining them from proceeding 
will be vacated. 

A decree will be entered accordingly. 
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CORRAT)0 V. PEDKRSEN. 
(District Court, N. D. Calil'oniia, First I)iviï;ioii. February 20, 1918.) 

No. 16328. 

1. Seamrn ®=329(2)— RiripowxERS — Dutt or. 

A sliipowiier owes to a soaman the positive aiid noiulelo.cnWP dvity to 
sec tliat the sUip is seaworthy. aiirt tliat lier equipinent is in condition for 
safo use wlieii she starts on lier voyage. 

2. SeAMEN ®=52!)(4) — DUTY OF SEA^fEN — NEGLIGENCE. 

Tt Is not tlif (luty of an ordinary seanian to see tliat the sear is in proper 
eoncUtion. ïlK-refore a seaman of no unusual size, injured by a fall froui 
tlie tiipsail yard ^vllen a nianrope to wbich lie was clinglng gave way, 
caiinot be deemed négligent ; the rope being provided for liis protection. 

3. Skamen' '^;:^'2'M:'>] — I'rotection of — First Officek. 

l'nder Seamen's Act Mardi 4, 1M5, c 15H, 38 Stat. 1164, the first 
ofli"er of a vessel is not deemed a fellow servant, and the owner is llable. 
wbere genr gave way, either as the resuit of the owner's failure to fur- 
nish i}n>i)er gear or the failure of the tivst ottieer to replace the gear 
after it beeame unsafe by reason of exposure to the weather. 

In Admiralty. Libel by Cosmo Corrado against L. A. Pedersen, 
doing business nnder the narae and Style of the Bristol Bay Packing 
Company. Decree for libelant. 

F. R. Wall and I. F. Chapman, both of San Francisco, Cal., for 
libelant. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., for libelee. 

DOOLING, District Judge. Libelant, a seaman and fisherman, 
shipped at San Francisco for a voyage to Alaska, there to work during 
the fishing season, and was injured on the return trip by falling from 
,the lower topsail yard ; the fall being due to the carrying away of a 
manrope to which he was clinging while at work handling the sail. 
The manrope was there for the sole purpose of affording to the sea- 
tnen at work on the yards a safe and convenient appliance by which 
to sustain and steady themselves. It was a circular loop of rope 
affixed to the jackstay by means of seizing. The seizing gave way 
under the strain put upon it by libelant, and he fell to the deck, sus- 
taining grave and painful injuries. 

The manrope being there for the very purpose for which it was used 
by libelant, it is not easy for the court to see upon what theory he is 
chargeable with négligence in having used it. The seaman is entitled 
to a safe appliance, and this one, at the time of the accident, was not 
safe. Libelant is not an unusually heavy man, and the manrope was 
not subjected to an unusual strain. 

The vessel was an old one, and had been lying in Oakland creek for 
seven or eight years before the voyage on v/hich libelant was in- 
jured. Preparatory to this voyage the owner gave orders and fur- 
nished materials for the complète overhauling of her rigging, most 
of which was in bad condition. Whether thèse orders were carried out 

©=>Por other cases see same topic & KEY-NUMDBR in an Key-Numbererl Digests & Indexes 
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as to this particular manrope it is impossible to say. But thîs is true : 
The vessel proceeded to Alaska, and remained there with her rigging 
exposed to the weather for the whole of the fishing season, and no in- 
spection was made as to the condition of her gear before she started 
on the return voyage. 

[1-3] There was considérable testimony on the part of the respond- 
ent to the effect that the seizing by which the manropes are attached 
to the jackstay are liable to become chafed and worn. This being so, 
it is manifest that safety for those who use them lies only in their 
fréquent inspection, for the purpose of ascertaining whether or not 
they should be renewed. The duty of caring for the gear of the 
vessel falls, according to the testimony, upon the first officer, and that 
duty manifestly requires a fréquent inspection of the manropes, which 
are liable to become chafed and worn, and upon the strength and stabil- 
ity of which the very lives of the seamen dépend. 

The shipowner owes to the seaman a positive and nondelegable duty 
to see that the ship is seaworthy, and that her equipment is in con- 
dition for safe use, when she starts on her voyage; and while in the 
présent case the owner furnished materials, and gave instructions that 
ail the gear be overhauled before the vessel left hère for the north, and 
also furnished materials for the proper repair of the gear during the 
voyage, yet it is not certain that his directions were obeyed as to 
this manrope before the ship sailed, and it is certain that nobody paid 
any attention to it afterwards. That it was unsafe is proved by the 
fact that it carried away. It was not the fault of libelant, as it was 
not his duty to see that the gear was in proper condition. It was the 
fault of the owner, if the vessel left hère with the gear in poor con- 
dition, or of the first officer, if the gear became unsafe on the trip 
north, or while exposed to the weather during the fishing season. 

If the fault were that of the owner, he is liable. If the fault were 
that of the first officer, he is still liable, in my judgment, because, 
under the Seamen's Act, the first officer is not to be regarded as a 
fellow servant of the libelant, but as the agent of the owner, in so far 
as the security of the vessel's gear is concerned. 

The libelant's injuries are not permanent, but he lost some time while 
unable to work, and was put to the expense of $240 in effecting a cure. 
He also suffered a great deal of pain. For ail of thèse I think $1,200 
a not unconscionable award. There is also a claim for wages, which 
is admitted. 

A decree will be entered for $391.55 for wages, and $1,200 for dam- 
ages, together with costs. On this decree will be credited $300 al- 
ready received by libelant for wages since this action was begun. 
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TNITED STATES v. HONOL^LTI CONSOL. OIL CO. 

(District Court, S. D. California, N. D. March 2, 1!)18.) 

Xo. B-46. 

1. Mines am) Mi.nerai^s <S=^2 — Oïl ok Gas Bearino IvANd — Withdbawal — 

DlMCK.NT l'KOSECl'TION OF WORK. 

l'iKlc^r l'ickett Act Jnne 25, 1910, c. 421, 36 Stat. 847 (Oomp. St. 1916, 
S§ 4,")2:',-4.>2iîl, dpclaring tiiat rights of any person wlio at the date oî 
any \vit)ulra«al ordei- is a bona fltle occupant or claimant of oil or gas 
beariuf,' laml, and wlio is in diligent prosecutioii of tlie work leadlng to 
dlscovery shiill iiot be affected by the order, the drllling of an oil well 
on one location cannot, wliere the group theory was inapplicable to the 
several locations, be treated as work leading to discovery on another. 

2. Injunction <Ê=>1 — Receivers <S=>1 — Geanting — Appointment. 

The granting of an injunction or the appointing of a receiver is or- 
dinarily a harsh reniedy, and such relief will only be granted in a 
clear case. 

3. Mines and Mineeals <S=»38(7) — Oii, and Gas Lands — Injunction and 

Receiver. 

Where the question whether défendant, the occupant of oil and gas 
bearing lands, who sought patents therefor, was in diligent prosecution 
of work of discovery at tiine of presidential withdrawal, within Pickett 
Act June 25, 1910, c. 421, was debatable, particularly as It was uneer- 
tain whether the group theory was applicable, an Injunction to re- 
strain further drllling for oil on dlsputed claims, unless necessary for 
the protection of the property, should be granted, and a receiver ap- 
pointed to take charge of the proceeds of oil from wells on the dlsputed 
claims, though the proceeds of such oil were practieally impounded under 
defendant's présent contract with an oil company, and défendant was 
solvent, for the contract might be changea, and defendant's assets dissi- 
pated. 

In Equity. Suit by the United States against the Honolulu Con- 
solidated Oil Company. Injunction granted, and receiver appointed. 

Henry F. May and Frank Hall, Asst. U. S. Attys. Gen. 
Morrison, Dunne & Brobeck, of San Francisco, Cal, for défendant. 

RUDKIN, District Judge. The lands in controversy in this case 
are within the presidential withdrawal of September 27, 1909, and the 
rights of the parties dépend largely upon the construction to be given 
the proviso to the so-called Pickett Act of June 25, 1910 (36 Stat. 847, 
c. 421 [Comp. St. 1916, §§ 4523-4525]), which reads as follows: 

"The rights of any person who, at the date of any withdrawal order hère- 
tofore or hereafter made, is a bona fide occupant or claimant of oil or gas 
bearing lands, and who, at such date, Is in diligent prosecution of work lead- 
lng to the discovery of oil or gas, shall not be affected or impaired by such 
order, so long as such occupant or claimant shall continue in diligent prose- 
cution of said work." 

The material facts are thèse: For some considérable time before 
the presidential withdrawal order, the défendant, or its predecessor in 
interest, was the owner of a patented section of land in the vicinity 
of Taft and Maricopa, in the state of California, designated as section 
10, also of another patented quarter section, and held by assignments 

^=3Foi otber cases see saine topic & KEY-NUMBEÎR in ail Key-Numbered Dieests & Indexes 
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from the original locators 31 quarter sections surrounding and in the 
immédiate vicinity of section 10; such locations having been niade 
under the minerai land laws of the United States. When drilling op- 
érations actually commenced on patented section 10 does not appear 
from the records before me, but at ail events work had so far progress- 
ed as early as June, 1909, that large quantities of gas were encounter- 
ed in the drilling opérations on that section. This caused a suspension 
of work for a time, but as soon as the gas was brought under control 
the drilling continued, and oil was actually discovered on February 1, 
1910. It might be said in this connection that a disclaimer has been 
filed by the défendant as to 14 of the 31 quarter sections, so that on the 
présent hearing we are only concerned with the remaining 17. Dur- 
ing the year prior to the withdrawal order a cabin, or a skeleton der- 
rick, or in some cases perhaps both, was constructed on each of thèse 
quarter sections, and the défendant had expended considérable sums 
in this way, and in the building of roads, makmg surveys, piping water 
from a distant lake, and otherwise providing for the gênerai develop- 
ment of the property. In due time the défendant made application for 
patents, submitted its proofs, and final certificates issued, accompanied 
by a notation, however, that the government protested against the ac- 
ceptance of the proofs or the issuance of patents. On two ex parte 
hearings thereafter the Commissioner of the General Land Office 
decided the controversies in f avor of the défendant ; but a hearing has 
since been ordered by the Commissioner for the ourpose of inquiring 
into the rights of the respective parties, and the applications for 
patents are thus pending at the présent time. 'i'he présent suit was 
instituted by the government to enjoin the défendant from drilling fur- 
ther wells on the disputed tracts, and for the appointment of a re- 
ceiver for the wells now in opération, until the matters are finally dis- 
posed of by the Land Department, and until patents issue or the appli- 
cations for patents are finally rejected. 

[1-3] The case hinges upon the true intent and meaning of the 
words "in diligent prosecution of work leading to discovery of oil or 
gas," and upon this question the décisions do not seem to be entirely 
harmonious. If the title to ail thèse lands was vested in a common 
ownership, the testimony leaves no doubt in my mind that at the date 
of withdrawal the défendant was diligently engaged in the development 
of the entire group in a practical, businesslike, économie way, for it 
would not be the part of prudence to drill wells simultaneously on 
thèse 17 or 31 claims to a depth of from 2,000 to 4,000 feet before the 
oil-bearing quality of the lands was ascertained or proven. Indeed, 
such a course would seem to involve a profligate and useless waste of 
money. But the title to the unpatented lands was not vested in a 
common ownership, and the question arises : Can the group System 
of development be applied to such a case? If not, and if each of the 
several unpatented claims must be deemed a separate entity or a single 
unit for the purposes of development, a grave and doubtful question 
arises as to whether, on each individual claim, work leading to the 
discovery of oil or gas was in diligent prosecution on the date of 
withdrawal. I say the question is doubtful and debatable, because the 
testirnony would warrant, though it would not impel, a finding that the 
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prosecution of further work on the unpatented daims was dépendent 
entirely upon the results obtained or the conditions found in the 
drilling on section 10. 

In reaching this conclusion I am not controlled by the provisions 
of the contract between the predecessor in interest of the défendant 
and his assignors, for by that contract Matson had an undoubted right 
to limit his obhgation to any extent he saw fit, and the obligation of 
his contract would throw but little light on his future intentions. But 
there is other évidence in the record, and other inferences that may 
be drawn from undisputed facts. Under date of March 6, 1909, 
Matson, the predecessor in interest of the défendant, wrote to his 
agent, Crandall, as follows: 

"Would It be practical to order the lumber for tlie rlgs, without ordering 
the rig irons, as It runs into money, and I do not feel we should spend too 
much money nntil we are sure of gettlng oil there. We are still 'wild-cattinfi,' 
and hâve spont ponsidernble money up to date, and I do not want to diunp 
in any more nntil there is surety of siK'cess. If you think it is absolutely 
necessary to order the lumber, why I think I -wlll order it up hère." 

Thèse views may hâve been somewhat modified by the later discov- 
ery of gas on section 10; but, however strong the indications of oil 
might then be, the discovery of gas is not the discovery of oil, and 
with my limited knowledge of the oil industry it seems incredible to 
me that the défendant would proceed to drill wells on thèse quarter 
sections, one after another, if neither oil nor indications of oil were 
discovered on section 10, or on the quarter sections previously drilled. 
For thèse reasons, as already stated, I am of opinion that the testi- 
mony vi^ould warrant a finding that future opérations on the unpatented 
sections depended entirely upon the results obtained from the drilling 
on section 10. It must be ti!.L'.'rstood that I am not holding or inti- 
mating that such a finding sbould be made, because that question rests 
entirely with another department uf the government. I merely hold 
that the case presented is not entirely one-sided, as claimed, and that 
a finding either way would find its warrant in the record before me. 
We are then brought back to the question : Can the development work 
in progress on section 10 be held to be development work on the re- 
maining quarter sections within the meaning of the law ? In discuss- 
ing this question in United States v. Thirty-Two Oil Co. (D. C.) 242 
Fed. 723, 735, Judge Bean said: 

"Now, it is clear from the testimony, and in faut undisputed, that there 
was no work in progress or immediately contemplated at the date of the 
withdrawal looking to discovery, or intended for the discovery, of oil thereon, 
and had not been for some months prier thereto, if at any tlme, unless the 
drilling of a well by the oil company on another location, half a mile distant, 
with the Intention on its part, if oil was discovered thereon, to thereafter 
proceed with the development of the location in question, Is held to be such 
work. Whether an occupant or claimant of oil or gas bearing land at the 
date of a withdrawal order was at that time engagea in diligent prosecution 
of work leading to discovery is a question of fact. No hard or fast rule ap- 
plicable to ail cases has or can be laid down by which it can be determined. 
Each case must dépend to a large extent upon its own facts and circum- 
stances. General principles only can be stated. It is not necessary that the 
work being performed at the time of the withdrawal was on the particular 
tract in question, but before it can be deemed work leading to discovery 
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tliereon It must liave been sueh ;ih woiild reasonably tend to tliat end, and 
beeii presently and purposely desitriied for fhat purpose. Now, the driUlng 
of au oil well on otie location would not, liowever long continued, lead to dls- 
oovei-y of oil on aiiother. It miglit afîord évidence of the probable existence 
of oil on the other, and justify tlie expenditnre of n<oney in exploring it. 
indeed, it mlght, by diselosing the formation, niaferially aid in subséquent 
drilling, and lessen the expense. This resuit, however, would foUow, whether 
the well was drilled by the occupant or clalmant of the land in eontroversy, 
or by a neiglibor, and hence I do not tliink that such work on one location 
can be held to be work leadlng to discovery on anatlier. The provlso in the 
Pickett Act is somewhat indefinite and uncertain ; but when interpreted in 
the light of the linown conditions and the purpose of Congress, it was in- 
tended, I take it, to confer upon those occupying or claiming in good faith at 
the time of withdrawal public lands within a withdrawn area, with a bona 
flde intention of complying witli the mining laws, and who were at such time 
lu diligent prosecution of work leading to discovery thereon, the right to con- 
tinue snch work, if discovery was subsequently made, and the right to re- 
tain possession and extract the oil, or take title by patent, the same as If the 
land had not been withdrawn." 

The foregoing is, in my opinion, a correct statement of the law, and 
does not necessarily conflict with either United States v. Grass Creek 
Oil & Gas Co., 236 Fed. 481, 149 C. C. A. 533, from the Eighth Cir- 
cuit, or ConsoHdated Mut. Oil Co. v. United States, 245 Fed. 521, 

C. C. A. , from this circuit. It does not appear in either of thèse 

cases that the drilling for oil upon the lands in eontroversy was at ail 
dépendent upon results to be obtained from drilling on another and 
independent location. If it should be held in this case that the de- 
fendant was on the date of the withdrawal in the diligent prosecution 
of work leading to discovery of oil or gas on some particular quarter 
section, and it should later develop that no drilling was thereafter 
donc on such location by reason of the f act that it had been f uUy 
demonstrated by drilling elsewhere that the land was not oil bearing, 
we would hâve this peculiar anomaly : The défendant would be f ound 
in the diligent prosecution of work leading to the discovery of oil or 
gas on a particular location, when as a matter of fact it never did any 
work leading to that end on that . location, and never contemplated 
any such work except provisionally. For thèse reasons, as already 
stated, I am of opinion that there are two sides to the eontroversy, 
and that there is a debatable question before the L,and Department for 
its' détermination. 

I fuUy realize that the granting of an injunction or the apppintment 
of a receiver is ordinarily a harsh remedy, and that such relief will 
only be granted in a clear case. Every case, however, dépends upon 
its own peculiar circumstances, and the granting or withholding of the 
relief résts largely in the sound discrétion of the court. Whether the 
relief should be granted or withheld dépends upon many circum- 
stances, among them the injury which will resuit to the défendant by 
granting the relief and the injury that may resuit to the plaintiff from 
'withholding it. In the présent case, the granting of an injunction 
agairist further drilling will not harm the défendant, unless it pro- 
poses to exercise that right, arid. there is nothing in the record to indi- 
cate that it intends to do so until the pending controversies are settled. 
If the appointment of a receiver should resuit in taking the manage- 
ment of this vast property awày from the défendant, I would hesitate 
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long before taking such drastic action, and in my opinion the record 
before me would not justify such a course. But the authority of thc 
receiver may be limited, as well as the duration of the receivership, 
and, if thus limited, little harm or inconvenience will result._ Indeed, 
the proceeds of the oil from the disputed claims are practically im- 
pounded at the présent time under the contract between the défendant 
and the Standard Oil Company, and if that contract should continue 
in force and if the parties should observe its provisions, there would be 
no necessity for the appointment of a receiver. But, as suggested on 
the argument, it rests entirely with the parties to that contract wheth- 
er they continue it in force or abide by its terms. I reahze also that 
there is nothing in the record to indicate that the défendant is insol- 
vent, or in imminent danger of insolvency. In fact, the contrary is 
clearly shown. However, the life of oil wells is uncertain, assets of 
corporations may be distributed in dividends and what a few months 
may bring forth we do not know^. 

Under the circumstances, therefore, but not without doubt and mis- 
givings, I hâve concluded to grant the injunction and to appoint a 
receiver for a limited time and with limited authority only, and to 
the end that the parties may be able to agrée upon the form of decree 
without the necessity of my returning to California, the injunction 
granted will operate to restrain further drilling for oil on the claims 
in dispute, unless such drilling becomes necessary for the protection 
of the property. In that event leave will be granted upon further 
application to the court. A receiver will likewise be appointed, but 
the receiver will in no wise interfère with the présent management 
of the property by the défendant. If in the future mismanagement 
is shown, which will resuit to the préjudice of the plaintiiï, further au- 
thority will be granted to the receiver on his application. Further- 
more, I see no reason why there should be any interférence with the 
outstanding contract between the défendant and the Standard Oil 
Company, or why the receiver should not carry out its provisions. 
Ail moneys received, however, will go to the custody of the receiver, 
and, if deemed necessary, he will be authorized to pay operating ex- 
penses and the salaries of ofificers therefrom, although there seems to 
be no such provision in the Standard Oil contract. Thèse in gênerai 
will be the provisions of the decree, and to avoid the expense of an 
unusually large bond some provision should be made for depositing 
the moneys that corne into the hands of the receiver in bank, with 
proper restrictions on their withdrawal. 

I will only add, in conclusion, that the government must prosecute 
its protests before the Land Department with diligence, and the court 
will entertain a motion to terminate the receivership whenever sat- 
isfied that such a course is not pursued. Jurisdiction is reserved to 
make such other and further orders as may be found necessary or 
proper in the premises. Let a decree be submitted accordingly. 
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UNION SULPHUR CO. v. REED, Tax CoUector, et al. 

(District Court, E. D. I>oulsiana. February 18, 1&18.) 

No. 1573T. 

1. LlCENSES (S=>1 — LiOENSK TAXES — WlIAT ARE. 

Act La. No. 145 of 1916, reciuiring niiners of sulpliur to file statements 
sliowliig tlie amouiit miued lu tlie precertins tliree iiiontlis, and Imposlng 
a tax of 10 cents i)er ton on tliat amount for privilège of continuing 
opérations dnrlng tlie ensuing quarter, must be deeuied a license tax, as 
no lien on tlie sulpliur mined is provided for, and tlie tax ean be ïe- 
oovered only by a proceedlng in a court of compétent gênerai jurisdiction. 

2. Courts <s=3;56C(()) — Fédérai, Courts — Décisions of state Courts as Pbec- 

EDENTS. 

Décisions by tlie Louisiana Suprême Court, holding tliat simllar laws 
were not invalid under Const. La. art. 22i>, are binding on tlie fédéral 
court, in eonsidering rlie contention tliat Act La. No. 145 of 1916 was 
invalid under the saine article. 

.'!. CONSTITUTIONAL LAVS' <®=>220(1) — EQUAL PROTECTIOiV OF LAW — FoURTEENTH 

Amendment. 

Tlie States may classify the property within tlieir borders and impose 
unequal taxation, provided the taxes' are uniforni ou ail property in 
each class, vvitliout vlolating the provisions of C(mst. U. S. Amend. 14. 

4. COKSTITUTIONAI, ]_yAW ®=320:';(.j) MiNES AND MiNEKALS (g=587 — CLASS LEG- 

ISLATION WlIAT COKSTITUTES — LlCENSES. 

Tiiat plaiutiff was the only person eugaged in sulphur raining in 
Louisiana does not render invalid Act La. No. 145 of 1910. 

5. I.v.juNCTioN ©=152 — Pr^EADiNOs — Questions Raised. 

On final liearing on a bill to eujoin and hâve declared void au act im- 
posing license taxes, matters not raised by the pleadings caniiot be con- 
sidered. 
(!. In.uinction ®=38.5{2j — Grounbs of Reeief — Adéquate Kemedy at Law. 

As a suit in the state court was iiecessary to enforce Act La. No. 145 
of 1016, iinposiug license taxes on the business of mining sulphur, coni- 
plaiuaiit, which was engaged in that business, had an ade(}uate remedy at 
law, and was not entitled to enjoin enforcement of the act on the 
grouud that the greater part of the sulphur miued was sold in Interstate 
and foreign commerce. 

In Equity. Bill by the Union Sulphur Company against Henry A. 
Reed, Tax Collector, and others. Bill dismissed, without préjudice 
to any rights of défendant arising from the fact that its sulphur is 
sold in interstate commerce. 

Howe, Fenner, Spencer & Cocke, of New Orléans, La., Sullivan & 
Cromwell, of New York City, and Pujo & Williamson of Lake Charles, 
La., for complainant. 

Elias R. Kaufman, of Lake Charles, La., for défendant tax col- 
lecter. 

A. V. Coco, Atty. Gen., for défendant auditor. 

FOSTER, District Judge. This is a bill to hâve declared void, as 
against plaintifï, Act 145 of 1916 of the General Assembly of Louisi- 
ana, and to enjoin the collection of the taxes assessed under its pro- 
visions. Plaintiff prays for an injunction pendente lite, but no hearing 

©sjFoi other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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has been asked on that issue, and the case is submitted for final hearing 
on the pleadings and an agreed statement of facts. 

Under the said act, at stated times, plaintiff is required to file a 
statement showing the amount of sulphur mined during the preceding 
three months, and is then required to pay a tax of 10 cents per ton 
on that amount for the privilège of continuing opérations during the 
ensuing three months. 

It is contended by plaintiff that the tax is a direct tax upon property, 
and not a license tax, and therefore violâtes article 225 of the Consti- 
tution of Louisiana. Plaintiff further contends that the severing of 
minerais from its land is an incident of ownership, and, whether the 
10-cent tax be considered a direct or a license tax, it violâtes the equal 
protection clause of the Fourteenth Amendment of the Constitution of 
the United States. 

Défendants contend that Act 145 of 1916 imposes a license tax up- 
on the business, or occupation, of severing minerais from the soil and 
is valid under the provisions of article 229 of the Constitution of 
Louisiana. The question presented is a very close one. Its décision 
dépends upon the peculiar facts of this case and cannot be controlled 
by any case not based upon practically identical facts. 

[1] In Louisiana it is the gênerai law that nearly ail occupations 
and businesses are required to pay a license. The lawyer and the 
doctor must each pay a license for the privilège of practicing his 
profession; the merchant pays an ad valorem tax on the stock of 
merchandise in his store, and is also required to pay a license tax for 
the privilège of doing business during the ensuing year. This tax 
is graduated and based on the receipts of the preceding year. Under 
the provisions of Act 145 of 1916, a license is required of the plain- 
tiff for the privilège of doing business during the ensuing three months 
and it is based on the amount of sulphur mined during the preceding 
three months. If the plaintiff should désire to avoid payment of this 
license, it could do so by ceasing to do business. No lien is imposed 
on the amount of sulphur previously mined, and no direct seizure of 
the said sulphur is provided for. If not paid, the tax must be collected 
in the same manner as ail other license taxes. This involves a suit in 
a court of compétent gênerai jurisdiction, either by a summary rule 
or an ordinary suit. In either event there is an appeal to the Suprême 
Court of Louisiana. Section 20, Act 171 of 1898; New Orléans v. 
Penn Mutual Life Insurance Co., 106 La. 31, 30 South. 254; State 
v. Allgeyer, 110 La. 839, 34 South. 798. 

Plaintiff relies particularly on the case of Thompson v. McLeod 
(decided by the Suprême Court of Mississippi) 112 Miss. 383, 73 
South. 193. That case arose under the provisions of chapter 110, 
Laws of Mississippi of 1912. There is a fundamental différence be- 
tween that act and the act hère in question. Under the Mississippi 
law the tax purports to be levied on the business of extracting turpen- 
tine from standing trees, and while the law classes it as a privilège 
tax, or occupation fee, no license to do business for the ensuing year 
is provided for, and the tax is coUectable by distraint of the turpentine 
already manufactured. There is no way for the owner of the turpen- 
tine to escape the tax. This apparently is what moved the Mississippi 
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court to déclare the law void. Plaintiff urges that it is impossible for 
it to stop opérations without destroying its mine. Tliis is unf ortunate, 
if true, but does not affect the validity of the tax. It seems to me the 
tax imposed by the L,ouisiana law can be properly classed as a license 
tax. 

[2] It is urged by plaintiff that, even if classed as a license tax, 
it is void under the provisions of article 229 of the Constitution of 
Louisiana. This contention has been disposed of adversely by the 
Suprême Court of Louisiana in considering the provisions of similar 
laws. State v. Stiles, 137 La. 540, 68 South. 947; Standard Oil 
Company v. Police Jury, 140 La. 42, 72 South. 802. While the fédéral 
courts are not bound by décisions of the state courts declaring the 
nature of the taxation (Olcott v. Supervisors, 16 Wall. 678, 21 L- Ed. 
382 ; Choctaw, etc., Railroad Company v. Harrison, 235 U. S. 292, 35 
Sup. Ct. 27, 59 L. Ed. 234), they are bound to follow the décisions of 
the highest court of the state regarding the constitutionality of its 
statutes under the state Constitution. 

[3, 4] The question raised by plaintiff that the tax is void in any 
event as violating the Constitution of the United States is easily dispos- 
ed of . It is well settled that the states may classify thé property M^ith- 
in the state and impose unequal taxation, provided the taxes are uni- 
form on ail property in each class, without violating the provisions of 
the Fourteenth Amendment of the Constitution of the United States. 
Bell's Gap R. R. v. Penn., 134 U. S. 232, 10 Sup. Ct. 533, 33 L. Ed. 
892. That plaintiff is the only person engaged in sulphur mining in 
Louisiana does not affect the classification. 

[5, 6] It appears from the agreed statement of facts that the greater 
part of the sulphur mined by plaintiff is sold in interstate and for- 
eign commerce. If such is the fact, it may be that the license tax 
sought to be imposed is in part invalid. Crew-Levick Co. v. Penn., 

245 U. S. 292, 38 Sup. Ct. 126, 62 L. Ed. , decided by the Suprême 

Court of the United States December 10, 1917; State v. Allgeyer, 110 
La. 839, 34 South. 798. But this question is not raised by the plead- 
ings, and I am not called upon to décide it. Furthermore, with re- 
gard to this the plaintiff has an adéquate remedy at law, as the tax 
collector wpuld be required to file a suit to collect the taxes under the 
state license law. 

The bill will be dismissed, without préjudice to any rights of plain- 
tiff arising from the fact that its sulphur is sold in interstate commerce. 
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McADAMS et al. v. WELLS FARGO & CO. EXPRESS. 

(District Court, E. D. Louisiana. February 19, 1918.) 

No. 15816. 

Intoxicating Liquors iS=5l38 — Interstate Transportation — Stattjtes. 

Under Act March 3, 1017, c. 162, § 5, 39 Stat. lOm, declaring that who- 
ever shall cause intoxicatiug liquors to be transported in interstate com- 
merce except for sclentific purposes, etc., into any state the laws of which 
prohlbit the manufacture or sale tlierein of Intoxicating liquors for 
beverage purposes shall be punisbed, it is unlawful for an interstate 
carrier to transport for beverage purposes intoxicating liquors from 
without the state Into a Texas county which had adopted prohibition, 
Rev. St Tex. 1911, art. 572T, declaring the sale, etc., wlthln prohibition 
territory of intoxicating liquors with Intent to violate the law, to be an 
offense. 

In Equity. Bill by J. E. McAdams and others against the Wells 
Fargo & Co. Express. On application for preliminary injunction. 
Denied. 

E. Howard McCaleb and Edgar Cahn, both of New Orléans, La., 
for plaintiffs. 

Hunter C. Eeake and Arthur A. Moreno, both of New Orléans, La., 
for défendant. 

POSTER, District Judge. This is a bill by a number of liquor 
dealers, on their own behalf and on behalf of ail other persons similar- 
ly situated, to enjoin défendant from refusing to transport wines and 
liquors from points within the state of Louisiana, particularly Monroe 
and Alexandria, to Texarkana, Bowie county, Tex. 

In answer to a rule nisi on an application for a preliminaty injunc- 
tion the défendant shows that an élection was held in Bowie county, 
Tex., on the 5th day of March, A. D. 1910, at which prohibition car- 
ried, and that the défendant bas been sued for penalties in excess of 
$300,000 by the district attorney of Bowie county because of the 
transportation by it of shipments of Hquor into said county. 

Plaintiffs rely upon the provisions of the law of Texas (Acts 33d 
Leg. First Called Session, c. 31 [Vernon's Ann. Pen. Code 1916, 
arts. 606a-606q]), known as the Allison Act, and tipon two dé- 
cisions of the Court of Criminal Appeals of Texas, to wit. Ex parte 
Peede (Tex. Cr. App.) 170 S. W. 749, and Longmire v. State, 75 Tex. 
Cr. R. 616, 171 S. W. 1155, Ann. Cas. 1917A, 726, which décisions hold 
that a shipment of liquor into Texas for personal use and not for sale is 
not prohibited by the Webb-Kenyon Act (Act March 1, 1913, c. 90, 
37 Stat. 699 [U. S. Comp. St. 1916, § 8739]), or any law of Texas. 
In the brief filed the plaintiffs hâve modified their original prayer, 
and ask that the interlocutary injunction issue only to restrain défend- 
ant from refusing shipments of liquor intended for personal use and 
not for sale. 

Since the adoption of the Allison Act and the Webb-Kenyon Act, 
and the rendition of the above-cited décisions, the Congress has seen 

<3s3For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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fit to enact additional législation. Section 5 of Act March 3, 1917, 
c. 162, 39 Stat. 1069, provides : 

" • « * Whoever shall order, purcliase, or cause intoxlcatlng liquors to 
be transported in Interstate commerce, except for selentitie, sacramental, mé- 
dicinal, and meclianical purposes, into any state or territory tlie laws of 
which state or territory prohibit the manufacture or sale thereln of in- 
toxlcatlng liquors for beverage purposes shall be punished as afore- 
said. * * *" 

The law of Texas (R. S. 1911, arts. 5715 to 5730) provide for the 
holding of local option élections. Article 5727 provides: 

"When any sueh élection bas been held and bas resulted in favor of pro- 
hibition, and the aforesald court has made the order declaring the resuit, and 
the order of prohibition, and has caused the same to be published as aforesald, 
any person who shall thereafter, within the prescribed bounds of prohibition, 
sell, exchange, or give away, with the purpose of evading the provisions of 
this title, any intoxlcatlng liquors vvhatsoever, or In any way violate any 
of the provisions of this title, shall be subject to prosecutlon by information 
or indictment, and shall be punished as prescribed In the Pénal Code." 

No question is raised as to the constitutionality of the act of Con- 
gress of March 3, 1917, and I anticipate no such contention could be 
sustained. It is quite évident that Congress, in adopting said act, 
intended to aid the states in the enforcement of their prohibition laws. 
A transcript of the proceedings in the holding of the prohibition 
élection in Bowie county and the subséquent promulgation of the re- 
suit are in évidence and appear to be regular under the Texas statutes. 
It seems to me the fédéral law is broad enough to include the inter- 
state carrier, and it is clear that the sale of alcoholic liquor for Per- 
sonal use is prohibited in Bowie county. It may be that Congress 
builded better than it knew in passing the act of March 3, 1917; but 
there is no doubt that it prohibits the shipment of liquor in interstate 
commerce for beverage purposes into the dry parts of the state of 
Texas wherein the sale of liquor is prohibited by the state law, though 
intended only for personal use. 

The application for a preliminary injunction will be denied. 



SEEGMILLEK V. DAY 177 

SEEGMILLER v. DAT. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1918.) 

Ko. 2478. 

1. Bankbuptct ®=>29.'î(1) — Courts op Bankruptcy — Jubisdiction of Plf- 

NARY SUITS BY TfiUSTEE. 

A suit by ttie trustée of a banUnipt corporation to recover unearned 
dividends illegally pald to défendant as a stocliliolder from the capitiil 
of tlie corporation wtien insolvent, some within four niontlis prier to the 
bankruptcy and some previous to tliat time, is within the jurlsdictlon of 
a court of bankruptcy, under Bankruptcy Act July l, 1898, c. 541, §§ (iOb, 
70e, 30 Stat. 562, 565, as amended, respectively, by Act June 25, 1910, c. 
412, § 11, 36 Stat. 842, and Act Feb. 5, 1903, c. 487, § 16, 32 Stat. 800 (Oomp. 
St. 1916, §§ ÎW44, 9654). 

2. Bankruptcy <@=>293(4) — Suits by Trustée — Jurisdiction — "Consent." 

The filing of an answer to the merits by the défendant in a plenary 
action by a trustée brought in a District Court, without objection to the 
jurisdiction of the court, held to amount to a consent to such jurisdiction 
within Bankruptcy Act, §| 23b (Comp. St. 1916, § 9607). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Consent] 

3. Bankruptcy ®=5l45(l) — Corporations — Statutory Liability of Direc- 

TORS — ENPORCEMENT BY TRUSTEE. 

Under Hurd's Rev. St. 111. 1915-16, c. 32, § 19, whlch provides that 
directors of a corporation, who déclare and pay any dividend when the 
corporation is insolvent, "shall be jointly and severally liable for ail 
debts of such corporation then existlng, and for ail that shall thereafter 
be contracte^ while they shall respectively continue in office," the liabili- 
ty so created is Personal to the creditors, one whlch cannot be invoked by 
the corporation, does not beeome an asset of its estate in bankruptcy, and 
is not enforceable by its trustée. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by Edwin C. Day, trustée in bankruptcy of the Chica- 
go Folding Box Company, against Charles H. Seegmiller. Decree for 
complainant, and défendant appeals. Affirmed in part, and reversed 
in part. 

The trustée of the bankrupt corporation flled a plenary bill in equity against 
appellant and another, alleglng they were directors of the corporation, that 
while the corporation was insolvent thèse directors declared and paid dlvl- 
dends tn réduction of the capital stock of the corporation, a large amount of 
whlch divldends are alleged to hâve been pald to themselves as dividends upon 
thelr own stock ; appellant being chargea with havlng so secured $8,232.84 of 
such dividends prlor to four months before the bankruptcy, and $1,156 within 
Buch four months. They were also charged with being the holders of certain 
corporate stock for whlch they had not paid. The relief in the bill denyaiided 
of appellant is "that said pretended dividends be decreed to hâve beeu de- 
clared in f raud upon the creditors and upon your orator herein, and that the 
said C. H. Seegmiller be ordered to repay to your orator the $1,156 taken 
within four months of bankruptcy, and the $8,232.84 taken within one year 
and a half prlor to bankruptcy, and $6,300 as unpaid subscription to the 
capital stock," and such other relief as the nature of the case may requlre 
and the court deem proper. Detailed answer was flled, wherein It was denled 
that dividends were paid while the company was insolvent, and as to the al- 
leged unpaid stock subscription it was stated that It was paid through a divi- 

4s>For otber cases see same toplc & KSY-NUMBER In ail Key-Numbered Digests é ludeXM 
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dend deelared and pald on other of appellant's stock, and that If the sub- 
scrlption was not properly so pald appellant Is prepared to surrender the stock. 
Tlie cause was heard and deoree was entered, In which it was found th&t 
the évidence sustalued the allégations of the blU; thit appellant was a stock- 
holder and dlrector, and that while the corporation was Insolvent he deelared 
and pald dividends, himself recel ving by way of sueh dlvidends the sum of 
$9,046.51 ; that he was a subscriber to 63 shares, of $100 par value, of the 
capital stock, for whlch he had pald nothing; and that by reason of the 
déclaration and payment of dividends in réduction of capital stock appellant 
became liable under section 19, chapter 32, of the Revlsed Statutes of Illinois, 
for ail of the debts of the corporation then exlsting or thereafter created 
while he remained in office as director, and found the total amount of such 
debts to be $79,853.72. And the court decreed that the trustée recover from 
appellant the sum of $9,046.51 as dividends thus improperly recelved by him, 
and the further sum of $6,300 for hls unpaid stock subscriptlon, and the fur- 
ther sum of $64,507.21 to pay the balance of the debts of the corporation for 
which he became liable as aforesaid under section 19, chapter 32, of the Re- 
vlsed Statutes of Illinois for hls having while a dlrector assented to the décla- 
ration of and pald dividends, while the corporation was insolvent. There was 
a further flnding that the trustée recover from the défendants jointly. and 
severally $79,853.72 as the total amount of such debts, which Includes the 
amounts severally found due from each of the def^idants and decreed to be 
pald by them. 

William Slack, of Chicago, 111., for appellant. Adams, Follansbee, 
Hawley & Shorey, of Chicago, 111. (Mitchell D. Follansbee and Robert 
W. Schupp, both of Chicago, 111., of counsel), for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHUL,ER, Circuit Judgé (after stating the facts as above). [1] 
No other ground for fédéral jurisdiction appears than such as arises 
under the Bankruptcy Act, and it is maintained for appellant that 
the District Court did not hâve jurisdiction of the action. Section 23b 
of the Bankruptcy Act, as amended by Act June 25, 1910, c. 412, § 7, 
provides: 

"Suits by the trustée shall only be bro^ght or prosecuted In the courts 
where the bankrupt, whose estate Is being administered by such trustée, mlght 
hâve brought or prosecuted them if proceedlngs In bankruptcy had not been 
iustituted, unless by consent of the proposed défendant, except suits for the 
recovery of property under section sixty, subdivision b ; section slxty-seven, 
subdivision e; and section seventy, subdivision e." 

So much of the recovery in the decree as represents what was wrong- 
fully paid to appellant within four months of thç bankruptcy was re- 
coverable by the trustée under section 60b, and such of it as represents 
what he so received prior to the four months' period was recoverable 
under section 70e, both of which sections are excepted from the op- 
^eration of the quoted section. Both section 6Qh and section 70e provide 
that in actions brought thereunder thé bankruptcy court- shall hâve con- 
current jurisdiction with state court. , 

[2] But as to thèse items of the recovery, as well as that of the 
unpaid stock subscriptlon, we are 6i opinion that, under thé circum- 
stances hère appearing, that part of section 23b providing for juris- 
diction of the bankrupt court through the consent of the proposed 
défendant is hère effective to confer jurisdiction on the fédéral court. 
As to thèse items the bill f ully informéd appellant, and he filed full 
'.and. spécifie answer.to thèse charges, without suggestion of objectioji 
on his part to the jurisdiction of the bankruptcy court to hear and de- 
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termine those issues. The record disclosing no objection to the juris- 
diction, but, on the contrary, showing active participation by appellant 
through full answer upon the merits, appellant's consent to the juris- 
diction of the District Court, so far as his consent may hâve been 
necessary, thus sufîficiently appears. 

[3] Respecting that part of the decree against appellant which îs 
predicated upon his alleged liability for the corporation's debts through 
declaring and paying dividends while the corporation was insolvent, 
a difïerent question is presented. If, notwithstanding appellant's very 
plausible contention that recovery for corporate debts under the pro- 
visions of section 19, chapter 32, is wholly without and beyond the 
scope and purpose of the action, it be assumed that the bill is suiificient 
in this respect to sustain that part of the decree predicated thereon; 
and if it be further assumed, contrary to appellant's earnest insistence, 
that as to this subject-matter the jurisdiction of the bankruptcy court 
may be and was conferred by consent of appellant as provided in sec- 
tion 23b, yet is this liability in any event one to which the trustée suc- 
ceeded, and enforceable by him? It arises solely under the Illinois 
statute, which is; 

"If the directors or other officers or agents of any stock corporation sliall 
déclare and pay any dividend when sueh corporation Is insolvent, or any divt- 
dend the payaient of which would render it insolvent, or wliich would dlmlnïsît 
the amount of its capital stock, ail directors, offlcers or agents asseutiniï 
thereto shall be jointly and severally liable for ail the debts of such corpom- 
tlon then existing, and for ail that shall thereafter be contracted, while thcy 
shall respectively continue In office." 

Many of the states hâve statutes more or less similar, but it seems 
most of them bave provisions limiting the gross liability for sucii 
transgression of the directors to the amount of dividends so declared 
and paid. In some the statute gives the riglit of action to the corpora- 
tion and to its creditors. In others, as in IlHnois, it is not stated to 
whom the right of action is given, except as this must be inferred f rom 
the provision itself. The adjudications on such statutes are singular- 
ly few, and on the Illinois statute we find practically none. Thomp- 
son, Corporations (2d Ed.) § 1372, says: 

"Under thèse statutes almost withont exception the liability Imposed Is to 
the creditor. * * * Under ail such statutes It Is a self-evident proposition 
that the party in whose favor the liability is Imposed has the right of action 
to enforce It. * * * Whether a receiver can malntain an action, must dé- 
pend in the main on the terms of the particular statute. If the statute makes 
the penalty a debt due to the corporation for a breach of duty on the part ofl 
the directors toward the corporation, then it is clear that the receiver who 
succeeds to the riglit of the corporation can maintaiu the action. The real test 
as to this right to sue, would probably dépend on the question whether the 
penalty Is made by the statute a part of the corporate assets, which it is tho 
duty of the receiver to coUect and dlstrlbute ratably among ail the creditors, 
or whether the penalty is made a debt due from. the directors jointly or sev- 
erally to any créditer of the corporation." 

And in section 1369: 

"Where the directors are made jointly and severally liable such liability 
is not an asset of the corporation to be coUected and marshaled between the 
creditors." 
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In 1 Loveland, Bankruptcy, it is stated (section 393) : 

"The rlght to entorce a statutory liabillty agalnst an ofiicer, director, or 
stockholder of a banknipt corporation does not pass to Its trustée In banki-uptcy. 
ïhe tnistee is not entitled to maintain a suit to entorce sncli liability in a 
State or fédéral court. Tlie reason for this is that such liability is not a part 
of tlie estate of the corporation. By virtue of statutes of tbis character tbe 
ofticers, directors, or stoclvholders, or some of them, become, as It were, sure- 
ties for the debts of the corporation to the extent provided by the statute. It 
is In the nature of a seeurity to which a creditor may resort if the corporation 
does not pay its debts. ïhe corporation conld not enforce this liability." 

Remington, Bankruptcy (2d Ed,) § 478, says : 

"A statutory secondary liability of directors and stockholdors is not an asset 
of the corporation ; and such liability is not entorceable by the trustée in 
bankruptcy." 

The words of the statute "jointly and severally liable for ail of the 
debts of such corporation" clearly imply a liability to the creditors 
to vvhom such debts are ovving. Similar words in the Vermont statute 
were so construed in Hilliard v. Lyman et al. (C. C.) 138 Fed. 469, 
where the court said : 

"The liability for a debt niust be a liability to the creditor, and the avails 
of the liability would not be asscts of the corporation." 

And its following further language is even more applicable to the 
Illinois statute than that of Vermont : 

"There is no limit to liability upwards, but it extends as far as the assent 
goes, and no creditor would bave any right to or interest in any recovery by 
another, as there would or misht be if there was a liniit to the amount that 
could be recovered by ail. Each creditor must recover only upon the assent of 
each director to the indebtedness to him in excess, and what is so recovered be- 
longs to that creditor only, and there could be no marshaling betweeu thèse 
more than between any creditors of a comnion debtor." 

In the earlier case of In re Crystal Spring Bottling Ce. (D. C.) 96 
Fed. 945, that same court, referring to the statutory liability of direc- 
tors for corporate debts, said: 

'Tlie créditer is not obliged to exhaust that reniedy ; nor has the corpora- 
tion, or the trustée of it in bankruptcy, any right to pursue it It is not an 
asset of the corporation, but seeurity for the creditors, who may follow it or 
not, at their pleasure, with ail other securities, till tliey are pald in fuU." 

In Re Beachy & Co. (D. C.) 170 Fed. 825, the court, commenting 
on the Illinois statute making directors liable for consenting to in- 
debtedness beyond the capital stock, said : 

"It seems clear, therefore, that this statutory cause of action belongs ex- 
elusively to the creditors. It is a secondary seeurity which Is not an asset 
of the estate and does not pass to the trustée. Such a claiin may be enforced 
by the creditor in any court liaving jurisdiction, quite independently of the 
bankruptcy proceedings." 

Where the conditions prescribed by the Illinois statute are présent 
unlimited liability is created in favor of the creditor and against the 
director. There is not as under some other statutes a fund provided 
for wherein ail the creditors may ratably participate, and in which 
ail therefore hâve an interest. Each creditor may of his own volition 
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assert or refrain from asserting the liability, and against the creditor 
asserting it the director may niake défense peculiar to such creditor, 
and perhaps to none others — possibly vvaiver, perhaps estoppel, maybe 
set-off. We are of opinion that the habihty created under this statute 
is Personal to the creditors, one which could net be invoked by the 
corporation, did not become an asset of the bankrupt estate, and is not 
enforceable by the trustée, 

Without préjudice to the right of any creditor to pursue his remedy 
under section 19, the decree, in so far as it finds and imposes liability 
thereunder for the debts of the corporation, is reversed, and in the 
other respects, viz. as to the liability for dividends declared and paid 
to the défendants in the action, and liability for unpaid stock subscrip- 
tions, it is affirmed. Appellant is awarded costs of the appeal. 



KNOÏTS V. CLARK CONST. CO. 

(Circuit Court of Appeal s, Seventh Circuit. November 9, 1017. On Pétition 
for Relieariiig, January 2, 1918.) 

:No. 2358. 

1. Co-\T!îACTs <S='3i:)i,2) — Building Contract — Action for Breacii — Renun- 

OIATION 1!Y OWXl-.U. 

Tlio refusai of tlie owner to pay a building contractor on the monthly 
cstimate of tlie architect as required hy the contract, and his subséquent 
action in preventing the architect from giving furtlier certificates, ainount- 
ed to a reuunciatlon of the contraot, which justlfied its abandonment by 
tlie contractor and entitled him to recover damages for its breach. 

2. DAsrAOES c3=3l24(;')) — Measure — Breacii of Building Contract by Owner. 

Wliere a building contractor was jjrevented from eompleting perform- 
ance of the contract by the refusai of the owner to make agreed monthly 
payments as the work progressed, and the contract was single, specifying 
no Uxed aniounts for spécifie niaterials or labor, but only the priée for the 
entire .1ob, the minimum measure of damages for its breach is the outlay 
reasonably incnrred by the contractor in the course of its due perform- 
ance, and tliis is recoverable, without regard to whcther or not there 
would ha\'e been a profit on full performance. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action at law by the Clark Construction Company against Armanis 
F. Knotts. Judgment for plaintifif and défendant brings error. Af- 
firmed. 

W. J. Whinery, of Hammond, Ind., for plaintifï in error. 
Sidney Stein, of Chicago, 111., for défendant in error. 

Before KOHLSAAT, MACK, and AESCHULER, Circuit Judges. 

MACK, Circuit Judge. While several counts were filed in this 
action, counsel agrée that, the common counts and another count on 
the contract having been expressly abandoned, the trial proceeded on 
the amended first additional count. In this count plaintiff alleged the 
exécution of a written contract to furnish the material and labor 

®s>Foi other cases aee aame topic & KEIY-NUMBER la ail Key-Numbered Dieests & Indexe* 
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for the construction of certain store and office buildings in Gary, Ind., 
to be completed by April 15, 1907, in accordance with plans and spécifi- 
cations made a part of the contract, for the considération of $56,500, 
payable in monthly installments as the work progressed, with a right 
on the part of the défendant to retain 15 per cent, to secure the per- 
formance; payments to be made on the architect's certificate. It fur- 
ther averred waiver of the time requîrement for completion; the is- 
suance of an architect's certificate for $2,500 in April; the refusai 
of payment thereof; the demand for additional certificates in May, 
June, and July ; def endant's direction to the architect to refuse them 
and his conséquent refusai ; the performance of work and delivery of 
material both before and after the delivery of the architect's certifi- 
cate for $2,500; def endant's refusai to pay either the one certificate 
or any sum for the work performed and material furnished pursuant 
to the contract and amounting to over $13,000; plaintifir's .abandon- 
ment of the work because of defendant's refusai to pay and the ar- 
bitrary and fraudulent act of the architect in the refusai of cer- 
tificates; the sale by plaintifï of material on hand for $1,200, with a 
loss of $5,000; and defendant's further failure to pay any part of the 
moneys to plaintiff's damage in the sum of $25,000. The conflicting 
évidence was resolved by the jury in favor of the plaintifï. It found 
against the défendant on his claim of set-ofï, and returned a verdict 
of $10,000 in favor of the plaintifï. To reverse the judgment render- 
ed thereon, défendant sued out a writ of error. 

[1] 1. 'The cause of action as alleged in this count is lor recovery 
of the sums expended under and pursuant to the contract as the dam- 
ages alleged to hâve been sustained by reason of defendant's breach. 
This breach is alleged to hâve consisted in the refusai to pay the archi- 
tect's certificate, and in the further refusai to pay for the work month- 
ly as it progressed ; the securing of an architect's certificate, condition 
précèdent to the obligation so to pay, having, under the allégations,, 
been waived by reason of the fraudulent and arbitrary action of 
the architect in refusing to give the certificate because of defend- 
ant's alleged direction to him sa to act. 

While the count does not state that the moneys so expended were 
the reasonable outlays of the plaintifï in the performance of the con- 
tract, the omission of this allégation could not be taken advantage of 
on motion in arrest of judgment or on writ of error. Any defect in 
this respect was cured by the verdict. The déclaration f urthermore 
States sufficient grounds for plaintiflf's abandonment of the contract. 
Persistent refusai to pay installments due under a building contract, 
under the circumstances alleged in this déclaration, amount to a re- 
nunciation on the part of the owner and justified abandonment of fur- 
ther performance ; for obstruction to performance need not be physi- 
ca}. Actions such as those alleged are just as effective in absolving the 
other party from any further readiness or ofïer to perform as a con- 
dition to the enforcement of the liability to answer for the damages 
sustained by reason of the breach. Phillips & Colby Construction Co. 
V. Seymour, 91 U. S. 646, 23 L. Ed. 341 ; Dobbins v. Higgins, 78 111. 
440; Keeler v. Clifford, 165 111. 544, 46 N. E. 248; National Tool 
i.-o. V. Standard Shoe Machinery Co., 181 Mass. 275, 63 N. E. 900. 
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For reasons more fuUy stated in considering the measure of dam- 
ages, the déclaration in our judgment states a good cause of actiop. 

[2] 2. The vital question in this case is that of the measure of dam- 
ages. Défendant contends, as stated by counsel in his supplementary 
brief : 

"The claim in tlie case at bar is limited to compensation for the work 
actually done in an effort to carry out the coutraet. This worlc can only be 
measured by the contract price, and any other value regardlug It is whoUy 
imuiaterial. The contract provides no spécial price coverlng the alleged 
work and material furnished under the coutraet in the case at bar. There- 
fore Its value could only be determined from évidence showing what work 
and material had been furnished, and what it would cost to complète the 
building ; in otlier words, évidence from whlch the value of the labor and 
material done and furnished could be determined, as based upon the contract 
price." 

The parties are agreed that the contract is single. While payments 
were to be made monthly as the work progressed, the contract itself 
furnished no basis for the separate items entering into the work. 
We need not, therefore, consider what the true measure of damages 
would be after such a breach, if the contract were divisible, or if a 
schedule of priées to be paid for each article forming part of the sub- 
ject-matter were specified in the contract itself. But deferidant's 
déduction, that in a contract such as this plaintiff can recover only the 
profit, if any, that he has been prevented from earning by reason of 
the breach, is contrary both to principle and to authority. 

A substantial breach during the progress of the work justifying the 
abandonment by the other party gives rise either to an action for the 
damages sustained through the breach or to a quantum meruit. If 
the latter form be pursued, the measure of damages is the fair value 
of the work and labor pcrformed and the materials furnished, with a 
conflict in the authorities as to whether or not schedule priées when 
specified in the contract should limit the recovery. But if a plaintiff 
not in default — and one who is justified in abandoning further work 
is not thereby in default — sues for the breach of the contract, he 
niay, at his option, specify and claim as his damages either the profit 
which he has thus been prevented from earning or his actual outlays 
reasonably made in the performance of the contract plus the profits, 
,if any, which he would hâve made if he had not been prevented from 
continuing to perform the contract. 

It may well be that ordinarily there is no, or no substantial, différ- 
ence in the resuit, because, ordinarily, an owner does not prevent fur- 
ther performance of a contract the carrying out of which would be 
unprofîtable to the contractor. It may, however, happen, as défendant 
in the instant case claims, that such prévention is to the contractor's 
benefit, that if he had been permitted to carry out his contract his loss 
on the whole job would hâve equaled or exceeded the outlays made up 
to the time of the owner's breach, so that, if the sole spécification of 
damages were the loss of profits, and the proof established no such 
loss, bût, on the contrary, a gain, the plaintiff would get only nominal 
damages. 

If, however, plaintiff spécifies as his damages the outlays actually 
and reasonably incurred either with or, as in the instant case, without 
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a further claim for loss of prospective profits, he will not be deprivcd 
of reimbursement for thèse reasonable outlays because he does not 
prove the profit, or because défendant could estabhsh that, if he had 
been permitted to finish the work, the net resuit would hâve been a loss 
equal ta or greater than the outlays. This principle is clearly enunci- 
ated in United States v. Behan, 110 U. S. 338, 4 Sup. Ct. 81, 28 L. Ed. 
168, and the same resuit is reached in Lodder v. Slowey, 1904, A. 
C. 442, affirming 20 New Zealand L. R. 321, and Philadelphia v. Trip- 
ple, 230 Pa. 480, 79 Atl. 703. See Doolittle v. McCullough, 12 Ohio 
St. 360. See, however, Wellston Coal Co. v. Franklin Paper Co., 
57 Ohio St. 182, 48 N. E. 888, and Kehoe v. Mayor of Rutherford, 
56 N. J. Law, 23, 27 Atl. 912. 

3. While the évidence was conflicting, clearly there -was sufficient 
to sustain the averments of the déclaration. We deem it unneces- 
sary to consider in détail the numerous assignments of error. While 
some évidence may hâve been improperly admitted, the error result- 
ing therefrom was, in our judgment, entirely harmless. The testi- 
mony of the statements of the architect as to the statements made to 
him by the owner, while not admissible as évidence that the owner 
made the statements, were neverth,°less admissible as statements of the 
reason that governed the architect's wrongful action. 

Judgment affirmed. 

On Pétition for Rehearîng. 

PER CURIAM. In the pétition for rehearing, it is again strongly 
urged that at best only the proportionate value of work donc, in its 
relation to the entire work and on the basis of the entire contract 
price, can be recovered. To give the convractor his outlays reasonably 
incurred, might, it is urged, enable him in some cases to recover more 
than the entire contract price for an incomplète job. 

As to whether or not the contract price is the maximum that in any 
event could be recovered, we express no opinion, because the facts in 
the case before us rec^uire none ; and for the same reason, we express 
no opinion as to the proper measure of damages if a contract spécifies 
fixed amounts for spécifie materials or labor, or provides for definite 
payments at successive times or stages of the work, deemed by the 
parties, either expressly or impliedly, as full compensation for so 
much as shall then bave been completed, nor where, as is not hcre the 
case, the work has so far progressed that it is practicable to détermine 
with reasonable definiteness what proportion of the entire work con- 
tracted for remains undone. Hère the price of $56,500 was for the 
entire job; payments were to be made as the work progressed, but 
the contract fixes no basis for the amounts to be paid. After the 
foundation had been laid and considérable material delivered, de- 
fendant wrongfuUy stopped further work. We held that under thèse 
circumstances, the minimum measure of damages, whatever the form 
of action, is the outlay reasonably incurred in the course of due per- 
formance of the obligation. 

The pétition for rehearing is denied. 
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HORTON V. MKNDELSOHN ot al. 

(Cii-enlt Court of Ai)])ea!s, Thivd Circuit. April 3, 1018.) 

No. 2;U5. 

Bankkiiptcy <S=:3410 — Aiteal — Jukisdiction of Court of Ai'peals. 

Nelther under Kiuikruptcy Act .Tuly l. 1898, c. 541. § 24a, 30 Stut. 555 
(Comp. St. liHG. § !)(JOS), nor wx-tion 25a (Conip. St. 191(!, § 0G09), has tbe 
Circuit (îourt of Appcals .iurisdictiou to review on appcal an order of 
tlio liaukrnptcy court conccrniii;^ tlie comiuitiiu^nt ot" a l)ankrupt for con- 
tempt for not complyiiiK Avitli an order to turu oror to liis trustée prop- 
erty bcloiiKinf; to llic baukruijt estate, but that qu(=^stiou is i-oviewable 
only l)y pétition to revise under section 24b. 

Appeal froni the District Court of the United States for the Mid- 
dle District of Pennsylvania ; Chas. B. Witmer, Judge. 

In the inattcr of the lîankruptcy of Moses Mendelsohn and Samuel 
Mendelsohn, as individuals and copartners trading as Mendelsohn 
Bros. A rule issued, on pétition of Charles H. Horton, trustée, requir- 
ing the bankrupts to show cause why they shoukl not be attached for 
contempt for failure to comply with an order directing them to turn 
over to their trustée funds found to hâve been concealed, was discharg- 
ed, and the trustée appeals. Dismissed. 

Lee P. Stark and George D. Taylor, both of Scranton, Pa., for 
apjiellant. 

]\. L. Levy and H. W. Mumford, Ijolh of Scranton, Pa., and E. H. 
Delaney, for appellees. 

Before BUFFIXGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. On pétition charging the bankrupts 
with concealing from the trustée property belonging to the bankrupt 
estate, the referce, after hearing^ found that the bankrupts had re- 
tained and concealed $2,168.21, and, accordingly, entered an order di- 
recting them to turn over that sum to the trustée. LIpon their failure 
to comply with the order, the trustée obtained a rule on the bankrupts 
to show cause why they should not be attached for contempt. The 
court, after hearing, discharged the rule. The trustée appealed. 

The questions raised on appeal are in the main questions of fact as 
difetinguished from matters of law. They arise from the fact that 
the bankrupts filed in the contempt proceeding the same ansvv'er in 
substance that they had filed in the turnover proceeding, and sup- 
ported it in part by the same testimony. This was, that they had no 
money to conceal in the first instance, and, therefore, in the second 
instance, they had no money to turn over. The trustée maintains that 
while this defence was appropriate to the turnover proceeding, it was 
there adjudged against the iDankrupts and finally disposed of, and, 
therefore, it could not be employed as a defence in a contempt pro- 
ceeding where the issue only concerned the bankrupts' présent ability 
to pay the money which the court had previously decided the bank- 

<5=5Pot other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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rupts had. Stated differently, the trustée maiiitains, that on authority 
of In re Epstein (D. C.) 206 Fed. 568, and 210 Fed. 236, 127 C. C. A. 
54, the turnover order was a final adjudication that the bankrupts 
had money and had concealed it, and that that adjudication con- 
cludedihe court as well as the bankrupts as to that fact. But the 
trustée complains, that the court did not so regard the turnover order, 
but, in effect, set it aside by considering again the def ence there made 
and by accepting the évidence there produced as évidence of the bank- 
rupts' présent inability to comply with the turnover order. 

The single question whether in the contempt proceeding the trial 
judge disregarded the légal force of the final order in the turnover 
proceeding by opening the question of the bankrupts' possession and 
concealment of property and applying the évidence on that issue to 
the issue in the contempt proceeding affecting the bankrupts' présent 
ability to turn over the money ordered — contrary to the rule In re 
Epstein — is a matter of law which the trustée might properly hâve 
raised by pétition to review and revise (although it is perfectly clear 
from expressions in his order, quoted literally from the opinion of In 
re Epstein, that the trial judge had that décision before him, and, in an 
attempt to follow it, treated "as settled beyond further controversy" 
the fact that the bankrupts did hâve money and did concea] it, and 
that ail he intended to décide in the contempt proceeding was the ques- 
tion whether the bankrupts were "merely defying the order" or 
were "really unable to obey" it). But the case is not before this 
court on pétition to review and revise the court's order in a matter 
of law. It is hère on appeal, charging error to the court, not only 
in disregarding the légal force of the turnover order, but in deciding 
matters of fact, which involve evidential inferences, competency of 
witnesses to give certain testimony, and generally the sufficiency of 
the évidence to sustain the court's order discharging the rule. Our 
first, and indeed, our final, inquiry in this case is whether this court 
has jurisdiction on appeal to review this contempt proceeding. 

The appellate jurisdiction of Circuit Courts of Appeals over con- 
troversies arising in bankruptcy proceedings is conferred, of course, 
by the Bankruptcy Act. Judicial Code (Act March 3, 1911, c. 231) 
§ 130, 36 Stat. 1134 (Comp. St. 1916, § 1122). We find nothing in the 
Act which confers appellate jurisdiction upon this court over a con- 
troversy of this kind. Such jurisdiction certainly is not conferred by 
section 25a; nor is it conferred by section 24a, where, as hère, the 
question determined by the order of the bankruptcy court is be- 
tween the bankrupt and his creditors and is of an administrative char- 
acter. In re Mueller, 135 Fed. 711, 68 C. C. A. 349, cited and approved 
In the Matter of the Pétition of Loving, Trustée, 224 U. S. 183, 32 
Sup. Ct. 446, 56 L. Ed. 725. Ail Circuit Courts of Appeals in which 
the question has arisen hâve held, so far as we are informed, that an 
order of a court of bankruptcy concerning the commitment of a bank- 
rupt for contempt for not complying with an order to turn over to- 
his trustée property belonging to the bankrupt estate is reviewable 
only by pétition to revise under section 24b. The cases are cited and 
considered in Kirsner v. Taliaferro, 202 Fed. 51, 54, 55, 126 C. C. A. 
305. 
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We are of opinion that a question of the propriety of an order of tlie 
court of bankruptcy, committing or refusing to commit a bankrupt 
for contempt in failing to obey an order to turn over property to the 
trustée, is not within the appellate jurisdiction of this court, and, 
therefore, we direct that the appeal be dismissed. 



In re WAT.LER. 

NATIONAL CITY BANK OF CHICAGO v. WALLKK. 

(Circuit Court of Appeals, Seventli Circuit. January 2, 1918.) 

No. 249». 

Bankruptcy ©=3410 — Dischabge — Enlaiuiement of Time fob Filino Appli- 
cation. 

Under Banliruptey Act July 1, 1898, c. 541, § 14a, 30 Stat. 550 (Comp. 
St. 1910, § 9598), which autliorlze.s tlie judge to enlarge the tlme for flling 
an applic-ation for discbarge, wlieu it Is made to appear that the bankrupt 
was unavoidably prevented from illing it within the year prescribed, a 
motion for such enlargement Is addressed to tlie reasonable discrétion 
of the court, and It is sutticient to sustain an order granting the same 
that banlcnipt relied on his attorney, who promised to file the application 
within the year, but that he becaine 111 three months before the expiration 
of the year, and at that time was in a sanitarium, and that bankrupt did 
not know that application had not been liled. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Illinois ; George A. Car- 
penter, Judge. 

In the matter of Edward C. Waller, Jr., bankrupt. On pétition of 
the National City Bank of Chicago to review an order permitting bank- 
rupt to file application for discharge after the expiration of a year 
from the adjudication. Pétition denied. 

Adjudication In bankruptcy was had in this cause on April 5, 1916. Na 
application for discharge was flled within the period of 12 months subséquent 
to adjudication. On Ai)ril 20, 1917, 12 days after the expiration rtt the 12 
months' period, the District Court entered an order allowing the balikrupt to 
file instanter his pétition for discliarge, whicli he did. Afterwards, and ou 
May 19, 1917, the bankrupt flled, nunc pro tune as of April 20, 1917, his fur- 
ther verifled pétition for leave to file his pétition for discharge, setting out 
the grounds. From that pétition it appears that banlvrupt instructed his 
attorney to procure his discharge as soon as it could be done, and relled 
whoUy upon the attorney to secure it; that from tinie to tlme he consulted 
his attorney on the matter, and was assured by him that he would attend te 
the matter; that for the ?, months next preceding the last day for flling his 
application for discharge his said attorney was sick, and for about a month 
of that time in a sauiUirium at Battle Creek, Micli. ; that owing to the sit- 
natlon, and to the bankrupt's reliance upon lils attorney's promises aforesald, 
together with tlie attorney's said illness, the bankrupt was unavoidably pre- 
vented from flling his pétition for discharge within the statutory period. 
The pétition thereupon prays for an extension of time to file the same. No 
new order was entered after the flling of the nunc pro tune pétition. The 
order extending the time and granting leave to flie his application was en- 
tered without notice to any one. 

^SsFoi other cases see same toplc & KBY-NUMBBR In aU Key-Numbered Dlgests & Indexes 
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From the pétition to review and revise It appears tbat at tlie time adjudi- 
cation was tiad there was pending in tlie superlor court of Oooli coiinty, 111., a 
suit brought by the petitioner herein against sald bankrupt, in whlcli the 
summons had been duly served, whieh was suspended by the llling of his 
voluntary pétition in bankruptcy; that after the lapse of the 12 iiionths suc- 
ceeding bis adjudication as a bankrupt, and on April 16, 1917, plaintiff in thnt 
case, petitioner herein, proceeded to judgmcnt In said cause by default, for 
the sum of ,'p5,,555.15. Thereafter, when the bankrupt sought to aseertain wliy 
judgnient was eutered notwlthstanding the bankruptcy proeeedings, he wiis 
advised by petitioner's attorney that his (Waller's) tline in which to tile his 
application for discliarge had expired. On April 20, 191T, tlie bankrupt ad- 
vised the attorney for the petitioner of the order obtained that day for an 
extension of time to file his application. The pétition herein to review sets 
out, further, that on April 30, 1917, the petitioner presented to the District 
Court its motion to vacate the order entered on April 20, 1917, extending the 
time to apply for discharge and granting other relief, togetber wlth an affi- 
davit in support thereof, which motion was duly postponed to May 12, 1917. 
and on that date denied; that the notices, pétitions, motions, and orders are 
ail the motions, pétitions, notices, steps, papers, and orders flled in said cause 
having any bearing on or pertalning to said pétition for discharge. Thls 
affidavit purports to euumerate what évidence was iKfore the court on the 
hearing of the motion to vacate. 

The pétition herein is brought to review and revise the order of May 12, 
1917, overrulihg and denying said motion to vacate. 

G. L. Wire, of Chicago, 111., for petitioner. 

John A. Bloomingston, of Chicago, 111., for rcspondent. 

Before KOHLSAAT, ALSCHULER, and EVANS, Circuit 
Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
We are unable to find from the ]3etition herein that ail the matters 
which were before the District Court hâve been hère produced. More- 
over, we are of the opinion that the order of the District Court should 
stand for other reasons. Section 14a of the Bankruptcy Act hère in- 
volved reads as follows : 

"Any person niay, after the expiration of one nionth and wiOiin the next 
twelve nionths subseipient to being adjudged a bankrupt, file an application 
for a discharge in (lie court of bankiniptcy in which the proeeedings are 
pending; if it shall be raado to appear to the judge that the bankrupt was 
unavoidal)ly jirevented from flling it within sucb time, it may be filed wlthin 
but not after the expiration of the next six months." 

The motion to enlarge the time to fde the application for discharge 
at any time before the expiration of the 18 months' period is one ad- 
dressed to the reasonable discrétion of the court. In re Fritz (D. C.) 
173 Fed. 560; In re Chase (D. C.) 186 Fed. 408; In re Churchill 
(D. C.) 197 Fed. 111 ; In re Swain (D. C.) 243 Fed. 781. 

In the présent case we are unable to say that the District Judge 
abused that discrétion or exceeded his powers. The Bankruptcy Act 
was passed, among other things, to ameliorate the condition of certain 
debtors and for a benevolent purpose, and should not be harshly con- 
strued. In the case at bar it was not obligatory upon the bankrupt 
or his attorney to hâve made application for a discharge at some 
time prior to the last three months of the year succeeding the adjudi- 
cation in order to escape the charge of négligence. He is chargeable 
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with only reasonable diligence in that respect, and might well assume 
that the application for discharge could be safely lef t till towards the 
end of the 12 months' period, and may claim the benefit of such un- 
avoidable causes as excuse the failure to apply for discharge within 
the 12 months arising at any time prior to the expiration of the 12 
months' period succeeding adjudication. The rule is well stated by 
Judge Geiger in In re Churchill, supra. 
The motion to review and revise is denied. 



GEALEY V. SOUTH SII>E TRUST CO. 

In re NATIONAL HOG CO. 

(Circuit Court of Appeals, Third Circuit February 1, 1918.) 

No. 2328. 

1, Bankeuptct <S=»144 — DenocnvE Pbocekdings — Appointment of Receivkb 

— Effect. 

Where a receiver is appointed by a state court, and a pétition in bank- 
ruptcy is subsequently llled, tbe proceedlngs In bankrui)tcy supersede 
tliose in the state court, yet as tlie receiver appointed by the state court 
is an offlcer of court, and the property in his hands is in custodla legls, 
he has no power to malce surrender, but such surrender must be dlrected 
by tlie state court, and both it and the court of bankruptcy should be 
governed by the prlnciples of eomity. 

2. Bankbuptct i®=>117(1) — Peoceedinos — SAi-Ea 

Where, as there were no funds to feed a herd of hogs belonging to 
the bankrupt and to conserve them, they were dlsposed of by the 
receiver, persons asserting claims to the hogs may be allowed to assert 
them against the moneys so realized. 

On Pétition to Revise an Order of the District Court of the United 
States for the Western District of Pennsylvania ; Charles P. Orr, 
Judge. 

In the matter of the bankruptcy of the National Hog Company. 
Pétition by T. M. Gealey, a receiver appointed by the state court to re- 
vise orders in favor of the South Side Trust Company, receiver in 
bankruptcy. Pétition to revise dismissed. 

Robert B. Ivory, of Pittsburgh, Pa., for petitioner. 
Charles A. Woods and L. M. Alpern, both of Pittsburgh, Pa., for 
respondent. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. Stripped of ail incidentals, this 
pétition to revise finally narrows, first, to the question of the right of 
the District Court to appoint a receiver for the corporation against 
which a pétition in bankruptcy was filed ; and, secondly, whether such 
receiver was warranted in taking possession of a herd of hogs belong- 
ing to said Company, which prior to the filing of said bankruptcy had 

«=9Foi otbcr eue* «m um* toplc & KBT-NUMBER In aU Key-Numbered Digeste t ladesw 
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been seized by a receiver for said corporation, appointed by a state 
court. 

[ 1 ] Without hère reciting the several acts of the receivers of both 
courts and the différences between them which might hâve resulted in 
creating an unseemly conflict between the courts, whose officers they 
were, it suffices to say the state court, when the matter was called to 
its attention, properly announced the principle of jurisdictional con- 
trol in such cases by quoting, with slight changes to fit the présent case, 
the language of Chief Justice Fuller of the Suprême Court, in Re 
Watts, 190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933, as follows: 

"The proceedings In bankruptcy superseded further proceedings In the 
state court, but tlie receiver had no power to make a surrender. He was the 
représentative of the state court. The property in his hands was in cus- 
todia legis and he had only such authority as was given hlm by the state 
.•ourt. It remained for the state court to transfer the assets, settle the 
nccount of its receiver, and close its connection with the matter. He also 
sald: 'Necessarlly, when Uke proceedings in the state courts are determlned 
by the commencement of proceedings In bankruptcy, care has to be taken to 
avoid collision in respect of property in possession of the state courts. Such 
cases are net cases * * * of pre-exlsting liens or in aid of the bank- 
ruptcy proceedings. The gênerai rule as between courts of concurrent juris- 
•diction is that property already In possession of the receiver of one court 
«annot rightfully be taken from him, without the court's consent, by the re- 
ceiver of another court appointed in a subséquent suit ; but that rule can 
hâve only a quallfled application, where wlndlng up proceedings are superseded 
by those In bankruptcy, as to which the jurisdlction is not concurrent. Still it 
obtains as a rule of comlty. • • * " 

The décision of the Suprême Court of the United States above re- 
ferred to, of course, establishes the paramount jurisdiction of the Dis- 
trict Court in bankruptcy in the présent case; so its orders in the 
premises must stand. It also justifies the continued possession by that 
court of the hogs which the receiver obtained, and as they bave since, 
by its order, been sold, it would be of no présent avail to discuss the 
steps by which, without resort to the state court, the receiver obtained 
possession — steps which led the state court to add to what is above 
quoted the statement: 

"Had It been recognized that frantic haste on the part of counsel was nor 
uecessary to protect the property, this unseemly conflict could bave been 
avolded." 

We are urged to lay down some rule of procédure in such cases here- 
after. In the nature of things, this cannot be done farther than to call 
attention, as Chief Justice Fuller did in the case cited, to the fact that, 
although the paramount jurisdiction and the right of possession is in 
the District Court, yet, the goods of the bankrupt being already in pos- 
session of another court, there still exists, in the necessary change of 
possession, the rule of comity between courts, the application of which 
must, in the final analysis, be left to the good sensé and considerate 
•conduct of those controlling such comity-related courts. 

[2] It has further been contended that certain stockholders of the 
National Hog Company had rights or claims to some of the hogs in 
the herd, and that their rights hâve been denied them by the seizure and 
sale of the herd. It is proper for us to add that it is quite apparent 
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that there was a pressing necessity to very promptly sell this herd, as 
there were no funds with which to f eed the hogs. But the substitution 
of the purchase money for the herd in no way changes the rights of 
litigants, and, if any stockholders of the company had any rights, 
daims, or property in any of the hogs, it is certainly in the power, and 
we doubt not will be the wish, of the court below, if it be shown such 
rights exist, by proper proceedings and order to afford such persons an 
opportunity to Htigate and establish their several rights. 

Finding no réversible error in the orders made by the court below, 
the pétition to revise is dismissed. 



VOVES V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. March 5, 1918.) 

No. 2536. 

CBnriNAL liAW <S=337 — Sale of Liquob to Indians — Offenses — Use of De- 

COT. 

The selling of liquor to an Indian, in violation of Rev. St. § 2139 (Coinp. 
St. 1916, § 4136a), and Act Jan. 30, 1867, c. 109, § 1, 29 Stat. 506 (Comp. St. 
1916, § 4137), Is an offense malum prohibitum, of which the intent or 
knowledge of the seller is not an élément, and is immaterlal ; but the 
govemment cannot maintain an Indictment for such offense, when by its 
own conduct, through Its agents, it misled the défendant into believlng 
that the act was lawful, as that the purchaser was not an Indian, but a 
Mexican. 

In Error to the District Court of the United States for the Western 
District of Wisconsin. 

Criminal prosecution by the United States against John M. Voves- 
Judgment of conviction, and défendant brings error, Reversed. 

Arthur T. Holmes, of La Crosse, Wis., for plaintifï in error. 
Arthur C. Wolfe, of La Crosse, Wis., for the United States. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Voves was convicted of selling liquor to- 
an Indian in violation of section 2139, R. S. U. S. (29 Stat. 506). This 
offense is malum prohibitum; a criminal or wicked intent is not an 
élément; and as the statute does not contain the word "knowingly," 
or other of like import, the seller's belief that the purchaser was not 
an Indian is immaterial. That the seller voluntarily made the sale is 
sufficient. Feeley v. United States, 236 Fed. 906, 150 C. C. A. 165. 

In the présent case there was testimony which the jury might hâve 
accepted as establishing the following facts: Voves had not been 
selling or giving liquor to Indians ; the government agents had no rea- 
son to suspect that he had been or would ; Mexican railroad laborers 
had recently moved into the neighborhood ; the Indian in question 
looked like a Mexican ; he was a government decoy ; he wore a black 
suit, white soft shirt, and black slouch hat ; he came in and asked for 

^=9Fot oUter cases see same topic & KËY-NTJMBER in ail Key-Numbered Digests & Indexe» 
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liquor; Voves believed he was a Mexican; shortly he was followed 
by two white men, government détectives ; as Voves was about to pass 
liquor to the decoy, one détective said to the other within the hearing 
of Voves, "I didn't knov/ Indians were allowed to get whisky hère ;" 
whereupon Voves turned to them and said, "Why that man is a Mexi- 
can," and none of the three said a word in déniai; they stood by while 
Voves made the sale on which the indictment was predicated. By 
exceptions to the charge the question is presented: Is the gênerai 
rule, which is stated in the opening paragraph, of universal applica- 
tion? 

Grant that the government may use a decoy to discover évidence of 
a committed crime of whatever nature; that, where one has the 
intent to commit a malum in se, or the wilHngness to do a malum 
prohibitum, a decoy may accompany the wrongdoer and even partici- 
pate in the offense; that a liquor seller is guilty, despite his honest 
and reasonable belief respecting the âge or race of the purchaser; 
and even that he must take his chance that a purchaser, who is not 
a government decoy, may willfuUy deceive him by camouflage — still 
the question remains: May the government maintain an indictment 
against a person for doing a malum prohibitum when the govern- 
ment's conduct has misled the person into believing that the prohibited 
act was a lawf ul act ? 

In a civil transaction between citizens such conduct as the jury 
might hâve found in this case would create an estoppel which woukl 
preclude a suit based upon the suppressed truth. Is our government 
of the superman type that releases the ruler from the obligations 
of honesty and fairness that are imposed upon the citizens? Is one's 
liberty or réputation as a law-abider to hâve less protection than his 
property? We are strongly of the view that sound public policy es- 
tops the government from asserting that an act which involves no 
criminal intent was voluntarily donc when it originated in and was 
caused by the government agents' déception. United States v. Healy 
(D. C.) 202 Fed. 349. And on the subject of decoys generally, see 
Blaikie v. Linton, 18 Scottish L. R. 583; Woo Wai v. United States, 
223 Fed. 412, 137 C. C. A. 604; Sam Yick v. United States, 240 
Fed. 60, 153 C. C. A. 96; Grimm v. United States, 156 U. S. 604, 
15 Sup. Ct. 470, 39 L. Ed. 550; Goode v. United States. 159 U. S. 
663, 16 Sup. Ct. 136, 40 L. Ed. 297; Rosen v. United States, 161 U. 
S. 29, 16 Sup. Ct. 434, 480, 40 L. Ed. 606 ; Andrews v. United States, 
162 U. S. 420, 16 Sup. Ct. 798, 40 L. Ed. 1023 ; Priée v. United 
States, 165 U. S. 311, 17 Sup. Ct. 366, 41 L. Ed. 727; Scott v. United 
States, 172 U. S. 343, 19 Sup. Ct. 209, 43 h. Ed. 471 ; Goldman v. 
United States, 220 Fed. 57, 135 C. C. A. 625. 

Judgment reversed, wîth direction to grant a new trial. 
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FALLER V. BOISOT et al. 

BOISOT V. FALLER et al. 

(Circuit Court o£ Appeals, Fifth Circuit. January 24, 1918. Behearing 
Denied March 11, 1018.) 

No. 3161. 

Stbeet Railboads ©=355 — Feanohise — Obligation to Pave — Enfobcement 
Agaïnsï Moetgagee. 

Where a street ralhvay company constructed Its Unes under a francblse 
ordinance, which required it, whcnever a street upon whleh its road was 
operated shonld lie paved, to put dowii siniilar pavement between and 
alongside its tracks, a mortgage s\ibsequently given by tlie compauy on Its 
property and fr<inclilse is subject to such obligation, and in a suit for 
its foreclosiire, in wliicli tlie court bas talven possession of tlie property 
by a receiver, tlie city may intervene and obtaln enforcement of tbe con- 
dition against tbe receiver. Sucb case is not one of assessment of beue- 
flts, but of enforcement of a contract right. 

Appeals f rom the District Court of the United States for the North- 
ern District of Texas ; George W. Jack, Judge. 

Suit in equity by Emile K. Boisot, trustée, against the Amarillo 
Street Raihvay Company, in which the City of Amarillo intervened. 
Complainant and Guy W. Faller, receiver of défendant, separately 
appeal from a decree in favor of intervener. Affirmed. 

For opinion below, see 244 Fed. 838. 

Thomas F. Turner and M. Cammack, both of Amarillo, Tex., for 
appellants. 

W. H. Kimbrough, R. E. Underwood, and M. J. R. Jackson, ail of 
Amarillo, Tex., for appellees. 

Before WALKER and BATTS, Circuit Judges, and POSTER, 
District Judge. 

WAEKER, Circuit Judge. Under a bill for the foreclosure of a 
deed of trust given by the Amarillo Street Railway Company to se- 
cure an issue of bonds a receiver of the property of that company 
was appointed. That property included a line of railway on streets 
of the city of Amarillo. The right of the street railway company to 
construct and operate a railway in the streets of the city was con- 
ferred by an ordinance, which was in force prior to and at the time 
of the exécution of the deed of trust sought to be foreclosed. That 
ordinance provided that: 

"Wherever such streets and hlghways may hâve gravel or macadam, or may 
hereafter be graveled or macadamized or paved with any other material, the 
surface between the rails of said track and on each side lo the extent of 12 
inches from the outside of the rails, or, If the ties extend further than 12 
inches from the rails, then to end of tles, shall be supplied with gravel or 
macadam, or other paving material, of uniform quality and depth with t'hé 
rest of the street ad.iacent to such tracli," by the grantees of the franchise, 
their successors and assigns. 

^=»For other caees see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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An intervenîng pétition filed by the city of Amarillo, and évidence 
supporting averments of that pétition, showed that performance of 
the obligation to pave the specified part of a street was, under the 
provision above quoted, due from the street railway company. By 
the decree of foreclosure the receiver was ordered to pay out of the 
proceeds of the sale of the property covered by the deed of trust the 
amount of the cost to the city of doing the paving which the quoted 
provision required the railway company to supply. 

The deed of trust conveyed the properties and franchises of the 
street railway company, subject to aie obligations imposed as condi- 
tions to the continuance of the privilège granted by the city to occupy 
and make use of parts of its streets. What the trustée acquired was 
burdened with the obligation to do what the franchise ordinance re- 
quired. Resort to the court by the city for the enforcement of that 
obligation was made necessary by the fact that the properties of the 
railway company were in the custody of the court. The trustée was 
not entitled to hâve the properties and franchises covered by the deed 
of trust sold, and the proceeds applied to the payment of the bonds 
secured, without provision being made for compliance with the ob- 
ligation imposed by the franchise ordinance. That was a contract 
right, which had priority over any right conferred by the deed of 
trust. 

The right of the city to hâve the reasonable cost of the paving paid 
was not dépendent upon the street railway company being benefited 
by the paving done, nor upon its solvency, nor upon the possibility of 
its properties being operated at a profit. Discussions of what may 
or may not be done in assessing the whole or a part of the cost of 
street improvements against the property daimed to be benefited there- 
by are not pertinent to the facts of the instant case. What was en- 
forced was a contract obligation, not a charge undertaken to be in- 
volunta.rily imposed by proceedings for the assessment against prop- 
erty claimed to be benefited of the cost of the paving in question. 

The conclusion is that, for the reasons above indicated, and those 
stated in the opinion rendered by the District Judge, the court did 
not err in embodying the above-mentioned order in the decree appcal- 
ed from. 

That decree is affirmed. 



In re CLOVBRDADE CREAMERT CO. 

COLLINS BROS. lOE CREAM OO. v. MAREMONT. 

(Circuit Court of Appeals, Seventh Circuit. January il, 1918. Béhearlnc 

Denied Feb. 19, 1918.) 
No. 2655. 

Bankbuptct «=3345 — Peiokitt o» LncN — Tbwbt Diato. 

A creditor of a tMinkrupt corporation, which obtalned a trust deed 
«pon its property, expreesly subject to a prior trust deed executed to 
secure the daims of other creditors, and which was delirered upon the 
condition and with the understandlng that nothing was to be paid 
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thereon until ail the daims of otiier credltors were satisfled, thereby made 
its lien subordinate to the claiins of bankrupt's otlier credltors, Irrespec- 
tive of the validlty of the first trust deed. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

In the matter of the Cloverdale Creamery Company, bankrupt; 
Léo S. Maremont, trustée. The CoUins Bros. Ice Cream Company 
appeal to review an order holding the lien of a trust deed to appellant 
subordinate to the claims of other creditors. Afïirmed. 

Wm. A. Bowles, of Chicago, 111., for appellant. 
Henry S. Blurn, of Chicago, 111., for appellee. 

Before KOHLSAAT, ALSCHULER, and EVANS, Circuit 
Judges. 

PER CURIAM. The bankrupt, an Illinois corporation, executed 
a trust deed, covering ail of its real estate, to a trustée to secure 
certain creditors whose claims aggregated $90,000. A note calling for 
payment "on or before five years from date" was also given by the 
bankrupt as a part of the sanie transaction. Later bankrupt executed 
a second trust deed, covering the same property, running to appel- 
lant, to secure payment of $28,750, which sum appellant claims was 
due it. Concerning thèse two trust deeds, the référée found as 
follows : 

"About the 19th day of July, 1915, the bankrupt company, beliig embarrassed 
flnaneially, called a meeting of its creditors and at such meeting a eommlttee 
of creditors was appolnted, and pursuant to arrangements made at such 
meeting, a trust deed for the sum of if90,000, an amount then deemed necessary 
to liquidate ail the liabilitles of the Cloverdale Company, was executed. Tliis 
trust deed was made * * * to secure a note due on or before flve years. 
* ♦ * Shortly after the exécution of thls trust deed for the sum of $90,000, 
the trust deed for the sum of $28,750 was e.vecuted, dellvered and recorded. 
The trust deed for $28,750 dellvered to CoUins lires. Company was expressly 
by its terms made subject to the payment of the trust deed for the sum of 
$90,000, and was dellvered upon the condition and wltli the understanding 
that nothing was to be paid thereon until ail the claims of the credltors of the 
Cloverdale Creamery Company were satisfled." 

Appellant's contention is that at least part of the creditors whose 
claims were secured by the first trust deed never accepted the security, 
but in répudiation thereof filed an involuntary pétition in bankruptcy 
against the Cloverdale Creamery Company, and later presented their 
claims against the bankrupt estate. Appellant's position is that its 
second lien became a first lien through failure of the creditors to ac- 
cept the security represented by the first trust deed. 

The basis of appellant's contention — that the creditors never ac- 
cepted the security represented by the first trust deed, but instead 
thereof threw the debtor into bankruptcy — finds no support in the 
findings or conclusions of the référée. The évidence, upon which 
the referee's findings were based, is not preserved, and there is nothing 
to justify us in assuming that the creditors did not accept the trust 
deed executed for their benefit or that any of them joined in a péti- 
tion to hâve the debtor adjudged a bankrupt. 
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The decree should be affirmed, for the additional reason that ap- 
pellant's trust deed "was delivered upon the condition and with the 
understanding that nothing was to be paid thereon until ail the claims 
of the creditors * * * were satisfied." Irrespective of the validity 
of the first trust deed, appellant's lien was (under this finding) made 
subordinate to the claims of the bankrupt's other creditors. 

The decree is affirmed, but without préjudice to appellant's right to 
assert its demand as an unsecured claim, and its allowance, if proved. 



NATIONAL SWEEPER CO. v. BISSELL CARPET SWEEPER CO. 
(Circuit Court of Appeals, Second Circuit January 16, 1918.) 

No. 66. 

1. Patents ©=36 — Evidence of Invention — Commercial Success. 

That a patented article has been eommercially successful is an unsafe 
test of Invention, unless the art présents a case of earller efforts, unsue- 
cessful because of the absence of what the patentée contributed, and fol- 
lowed by a wide success aftér that contribution was made. 

2. Patents ®=3328 — Invention — Cabpet Cleaner. 

The Baender patent, No. 1,138,437, for a carpet cleaning device of the 
vacuum type and operated by hand, the wheels furnishlng the power 
which opérâtes the bellows, held vold for lack of invention. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit in equity by the National Sweeper Company against the Bissell 
Carpet Sweeper Company. Decree for défendant, and complainant ap- 
peals. Affirmed. 

For opinion below, see 242 Fed. 947. 

Appeal from a final decree dismissing a bill in equity for the Infrlngement 
of United States letters patent to C. L. Baender, No. 1,138,437, issued May 4, 
1915, for a carpet cleaning device. The court below held the patent void for 
want of invention and the complainant appealed. 

The patent was for a carpet cleaner operated by atmospheric exhaustlon, or 
partial vacuum, and adapted to draw in along wlth the air and gather the 
dust from the carpet whlle the nozzle moved over its surface. The princlple 
of its opération was that the hlnd wheels, upon which one end of the cleaner 
rested, were In mechanical connection wlth two bellows, so as to operate by 
their traction upon the carpet and In the forward motion of the cleaner alter- 
nately to compress and expand the bellows, thus creatlng a pressure less than 
one atmosphère. The air flowed in through the nozzle at the opposite end of 
the cleaner, which rested upon the carpet. There \^'as a baffle plate within the 
dust chamber, designed to meet and throw down the heavier particles of 
dust, and at the top of the chamber a screen or filter to stop the tiner particles 
of dust, so that they should not pass into the bellows. Claims 2 and 4 were 
in suit and read as foUows: 

"2. The comblnation in a pneumatic cleaner havlng traction wheels sup- 
porting the rear thereof , a dust réceptacle removable from the cleaner and 
havlng a horizontal screen device in its upper portion, a suction nozzle sup- 
porting the front end of the réceptacle, the exit from the nozzle entering the 
réceptacle below the screen device, a suction device above the réceptacle and 
Connecting devices between the wheels and the suction device for operating 
the latter." 

^=:sFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"4. In a sweeplni,' appllance, the combination of a Uust réceptacle, a nozzle 
commimicalins therewith and supporrliig the front end tliereof, a suction de- 
vice over SMid réceptacle and communicatlng therewith, screenlng means 
located bctweon the nozzle and suction device, wheels formlng the rear sup- 
port of said appliance, and operatlve connections between the wheels and the 
suction device adapted to operate said device iipon the rotation of the wheels." 

ïhe defendant's Infringing device is a carpet STifeeper of the same gênerai 
character as that described in the patent, having a horizontal screen in its 
upper portion, through which the air must pass and be filtered befo're reach- 
ing the bellows, and distinguishable from the patent in suit only in that a 
portion of the weight is carricd by two idler wheels near the nozzle. Some 
part of the weight of the forward end is, however, borne by the nozzle itself, 
and the issue of iufringement turns upon whether, in spite of thèse wheels, 
the nozzle supports the front end of the réceptacle. The greater part of 
the defendant's manufacture consisted of a cleaner of the same klnd, except 
that, in conjunction with it, there Vfas an old rotary broom operated by two 
ti-action wheels on each side. The issue of Infringement is the same as to this 
machine as to the lirst; the nozzle bears some part of the weight of the for- 
ward end of the cleaner. 

The art of vacuum cleaners was not new. In 1901 D. T. Kenney made ap- 
plication for a pavent for such a cleaner, in which the suction apparatus was 
fixed permanently in the floor, preferably in the basement, and the partial 
vacuum was created by a suctl<m pump operated by an engine eonnected with 
a large chamber. From the other side of the chamber there extended pipes 
of any length, which might go into several storics, and at the end of which 
there was a nozzle on a rod or handle. The operator could turn on or oflf the 
suction, and by pushing the nozzle over the carpet draw out the dust, which 
passed through the piping into the chamber. In Kenney's device two screens or 
filters were Inserted betwfen the pump and the chaîner, so as to catch ail 
dust which had ])assed into the chamber and had not been already precipi- 
tated to its bottom. 

In 1896 J. J. Harvey applied for a patent (granted 1897, 577,8:54) of a 
slmilar sort, in which the suction bellows was operated at some distance from 
the nozzle by one man, while the nozzle was held and moved by another. 
riiis lype is Uiiown as a two-man machine. In this a sereen or filter was 
interposed between the nozzle and the bellows, to filter out ail dust. }■■ '<' 
C. J. lïarvey flled an application for a patent (granted in 1901, 67.3,eo.'i^ 
for a vaouum cleaner oiiei-ated mainially by the compression of a piston 
within a eyllndcr. The piston was itself hoUow, and had a nozzle at one end, 
and on expansion low pressure or partial vacuum was created withln the in- 
terior of the piston, to eijualize which air was forced through the nozzle and 
later passed into the cylinder chamber. Withln the piston was placed a screen 
or sack filter to catch tbe dust and keep it from the valves In the piston head. 

In 190.5 one Conover apiilied for a patent (granted 1907, 847,278) for a 
vacuum cleaner in which tlie weight was supported in part by the nozzle and 
in part by two traction wheels about mldway between the two ends, and In 
which the dust passed through the bellows and into a dust bag put over the 
top of the machine. This was tbe first machine driven by traction wheels and 
designed as a substitute for the old-fashioned hand-driven carpet sweepor. 
Buell, 940,.37O, and Dudlcy, 924,.'i42, were machines of the Same kind, each ap- 
plication being earlier than Ka<>!ider's, but later than the date to which it 
miist be assnraed in this record he could carry back his invention. 

The plaintiff's inucblrie, which embodied not only the Baender patent, but 
Sturgeou's, 99(i,8U), and Qulst & Blanch reissue, l,'i,508, quiekly attalned 
wide popularity and sale. In its earlier form it contained no auxiliary carpet 
brusli sweeper, but subsequently this was added to pick up the larger par- 
ticles which would not pass through the nozzle. 

C. L. Sturtevant, of Washington, D. C, L,ouis W. Southgate, of 
New York City, and L. S. Bacon, of Washington, D. C, for appellant. 

Drury W. Cooper, of New York City, and Fred L. Chappell, of Kal- 
amazoo, Mich., for appellee. 
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Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

IvEARNED HAND, District Judge (after stating the facts as 
above). The patent can succeed over Conover only by virtue of the 
position of the screen and of the wheels. To place the screen between 
the nozzle and the suction device was old in other f orms of the art. It 
existed in Kenney, in C. J. Harvey, and J. J. Harvey. The only color 
for invention in this particular arises from the fact that thèse latter 
are not hand-driven machines, deriving their power from traction 
wheels, upon which their weight rests. As a new question, and without 
its subséquent success, we should hâve no question that the position 
of the screen on the near side of the bellows was not invention, in the 
face of the disclosures in this case. Indeed, we should hâve great 
doubt whether, without those disclosures, it would be invention to 
screen out the dust before it reaches the bellows, rather than to let it 
pass through and clog the valves. We find it difficult to look at this 
feature, except as one which the inévitable course of expérience in the 
art would hâve soon suggested, if it has not been done at the outset, 
and as one which, once suggested, required no mechanical invention to 
adapt to a hand-driven carpet sweeper. 

[1] The plaintiff must rely, therefore, and, indeed, it does largely 
rely, upon the success which its sweeper has attained, and we are f orc- 
ed, therefore, to a considération of the propriety of that test hère. It 
is true that the books are full of cases in which courts hâve regarded 
the success of the plaintifï's patent as an important test of invention, 
and we are in no sensé disposed to question its value in proper cases. 
Yet it is a hazardous rule, and one which is quite likely to resuit in 
conf using genuine invention with imagination in advertising and energy 
and business skill in promotion. Where the art présents a case of earl- 
ier efforts, unsuccessful because of the absence of what the patentée 
contributed, and followed by a wide success after that contribution was 
added, it is reasonable to infer that the art needed that feature, and 
that it was not so easy to invent as might seem to us, who necessarily 
hâve no proficiency in the art. 

It by no means follows that every successful exploitation of a patent 
compiles with thèse conditions ; there are many other reasons for suc- 
cess, which need not be detailed. In the case at bar three companies 
commenced the manufacture of thèse cleaners, ail substantially similar 
in kind, and each competed with the other two. The Domestic Com- 
pany commenced selling them as early as 1910, and its sales rapidly 
increased. The Wright Company began its sales early in 1911, and 
likewise quickly became successful. The National Company began at 
some time not definitely stated, before which and in 1908 Baender 
had made some 2,000 machines — at least, such is the assertion. The 
mu tuai compétition of thèse companies compelled a consolidation of 
their interests, which occUrred in January, 1916. Now, we may as- 
sume for argument's sake that each of thèse companies manufactured 
from the outset under each of the three patents, and that the crédit of 
the invention is to be attributed equally to ail ; yet it is obviously 
quite impossible to say that the success was due to any one of the 



M. S. WKIGHT CO. V. BIS8ELL CAEPBT SWEEPEK CO. 199 

éléments contributed by ail. It is, indeed, impossible, upon this record, 
or upon ail three records, for us to say that the success was due to ail 
three together, assuming that would serve if we did. We do not 
question that success awaited any successful hand-driven vacuum 
cleaner ; but we must be able to attribute the success to the invention, 
and the dominant idca rested, as it seems to us, rather in the gênerai 
conception of such an appliance, set forth certainly in Conover, which, 
if indeed it was as it stood, likely to become clogged in the valves, 
only recjuired changes sure to be realized as the art progressed, and 
already disclosed in three varieties of existing cleaners of other species. 

The "idea" of such a cleaner seems to hâve become fruitful at about 
this time in many instances : Buell, Dudley, Baender, Sturgeon, Apple- 
gate, and Quist, ail between 1907 and July, 1910. Conover it is true, 
was earlier, his British patent dating from 1904; and if there was any 
basic disclosure it was this, upon thèse records. Yet, disregarding 
Conover, the art présents a picture suggestive rather of a commercial 
opportunity discovered than any necessary invention. Each of thèse 
patents would, so far as we can see, hâve answered as well as any 
other, with such modifications as would be sure to suggest themselves 
in the progress of the art. In such a case, we ought to scrutinize, not 
without some jealousy, the claims of any single contributor to a mo- 
nopolyof his own détails. 

The conclusion of the examiners in chief finally granting the patent 
scarcely justifies the assumption that the position of the screen weighed 
very much in their minds. They appear to hâve depended quite as 
much upon the distribution of the load between the wheel and the suc- 
tion nozzle, an advantage which turned out to be of no moment, or 
perhaps upon the gênerai compactness and advantage of the arrange- 
ment of the parts, which is not claimed, and hardly could be. Further- 
more, the appearance in the art, even if it was in fact later than Baen- 
der's invention, of the device of Ander's British patent, suggests that 
there was no divination necessary to the location of the screen where 
Baender placed it. 

We agrée, therefore, with the District Court in holding the patent 
void for lack of invention, and the decree will be affirmed, with costs. 



M. S. WRIGHT CO. v. BISSELL CARPET SWEEPER CO. 

(Circuit Court of Appeals, Second Circuit. January 16, 1918. 

No. 67. 

Patents <S='328 — Validity — Anticipation — Carpet Cleaner. 

The Sturgeon patent, No. 996,810, for a pneumatic carpet cieaner, the 
spécial feature of wliich is the arrangement of the V-shaped bellows, held 
void for anticipation in the prior art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

^=»For otber cases see same topic & KEf-NUMBER in ail Key-Numbered Digests & Indexes 
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Suit in equity by the M. S. Wright Company against the Bissell 
Carpet Sweeper Company. Decree for défendant, and complainant 
appeals. Affirmed. 

For opinion below, see 242 Fed. 950. 

Appeal from a judgment dismlssing a deoree in equity for Hie iiifrlngement 
of a patent to Harold M. Sturgeon dated July 4, l&li. Tlie claims in suit, No. 
1 and No. 2, are as follows: 

"1. The combination in a pneumntic carpet cleaner, of a dust box, a sereen 
device slidably mounted in the upper portion of said box adapted to be removed 
and replaced vvithin said box, a suction nozzle secured to and supporting the 
front end of said box the exit therefrom entering said box under said sereen 
device, journal bearlngs secured to the rear end of said box, a crank shaft in 
said bearlngs, cranks in said shaft, a suction device above said box cominu- 
nicating with the interlor tliereof alK>ve said sereen device, pitmen extending 
between the cranks in said cranlî shaft and said suction device, and traction 
wlieels secured on said crank shaft. adapted to supi)ort the rear end of said 
dust box and rotate said cranlv shaft, aubstantlally as set forth. 

"2. Tlie combination in a pneumatlc carpet cleaner, of a dust box, a 
drawer in the bottoni of said box, a horizontal sereen device in the upper 
portion of said box, a suction nozzle secured to and supporting the front end 
of said Ix)X the exit from said nozzle entering said box below said sereen 
device, a suction device upon the top of said box, wheels supporting the rear 
end of said box,, a crank shaft counecting said wheels, and pitmen extending 
between the cranks on said shaft and said suction device, substantially as set 
forth." 

The patent is for Improvements In a vaeuum carpet cleaner of the same 
gênerai type as that consldered in the opinion handed down at the same time 

in National Sweeper Go. v. Bissell, 249 E'ed. 196, O. C. A. . The pecullar 

improvement of tlils patent consists In tlie arrangement of the V-shaped bel- 
lows which are hlnged at the forward end and move at the other, together 
with the crank and pltnii;Ti mechanlsm attached to the traction wheels by 
whlch the bellows are operated. One of the purposes of the invention was to 
make the vibration of the bellows ail at the wheel end, so that their movement 
should not jar the nozzle from the caipet and affoct Its suction. 

In 1909 one Applcgate applled for a patent, grauted 1909, 1,016,000, for a 
vaeuum cleaner driven by traction, and dlselosed three V-shaped bellows, two 
hlnged at the forward end, and one nt the rear end. Thèse were operated by 
the traction wheels through cam and pltman. ('onover, S47.298, and Kuell, 
949,."70, had a connection by crank and pltman bet\^'een wheel and bellows, 
each in a machine of the carpet sweeper type. ■ The Baender patent was also 
pleaded as an anticipation in thls suit. 

L. S. Bacon, of Washington, D. C, Louis W. Southgate, of New 
York City, and C. L. Sturtevant, of Washington, D. C, for appellant. 

Drury W. Cooper, of New York City, and Fred L,. Chappell, of 
Kalamazoo, Mich., for appellee. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). Applegate seems to us a complète anticipation of this patent. 
It was a pneumatic carpet cleaner having a dust box. It had a sereen 
slidably mounted in the upper part of the box which could be removed 
and replaced. It had a suction nozzle in front, and while this nozzle 
did not support the front end in the samé sensé as Sturgeon's nozzle, 
it did so in the sensé that even the defendant's first form supported it. 
To operate at ail the nozzle of such a machine must bury into the nap 
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of the carpet far enough to establish a différence of air pressure within 
the box and the bellows. As the nap is résilient this necessarily in- 
volves some upward pressure against the nozzle, which means that the 
latter in some measure supports the front end. We do not say that 
the claims mean this ; but, if they do not, the défendant does not in- 
fringe, and the plaintiff must insist upon that interprétation. If so, 
the only invention remaining must be in the percentage of the weight 
carried by the nozzle, which would not be the subject of a patent. 
Applegate has journal bearings and a crank shaft, with crank and pit- 
man between it and the suction device. It is, of course, true that 
there is literally no crank, though there is a pitman ; but we cannot 
treat very seriously any supposed distinction between Applegate's ac- 
tual disclosure and Sturgeon's in this regard, in view of Conover and 
Buell in exactly the same art. Finally, Applegate has "suction dévié- 
es," and, indeed, his suction devices are the same as those disclosed by 
Sturgeon. Now, it is true that one of his bellows is reversed, so that 
its hinge is to the front, and it may be argued with some plausibility 
that he could not hâve apprehended the advantage of Sturgeon's ar- 
rangement. The whole argument is, however, irrelevant, because not 
only does neither claim hâve any such limitation, but it is even apparent 
that the very V-shaped bellows was not an élément of the patent. It 
is disclosed only as a préférable form (page 2, lines 31, 44), and the 
claims clearly prétend to generality in respect of the suction devices. 

Claim 2 is no better, for we do not attach any importance to the 
"drawer therein" specified, as distinct from the "screen," merely, of 
claim 1. 

Were Applegate alone not enough, we should not allow the claim 
any validity, after remembering Baender, Conover, and Buell, upon 
which it can at best be only an improvement. 

No discussion of the success of the machine is necessary, beyond 
what we hâve said in the case of National Sweeper Company y. Bissell 
Carpet Sweeper Company. 

Decree affirmed, with costs. 



DOMKSTIC VACUUM CI.EANER CO. v. BISSELI. CARPET SWEEPER CO. 
(Circuit Court of Appeals, Second Circuit. .Tanuary 16, 1918.) 

No. 57. 

Patents i®=5328 — Vai.idity — Inve.ntion — Caei'ei' Cleanee. 

Tlie Quist & Blancli reissue patent, No. 13,108 (original No. 976,494), for 
a pneumatic carpet cleaner, licld void for lack of Invention, in view of 
the prlor art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Domestic Vacuum Cleaner Company against 
the Bissell Carpet Sweeper Company. Decree for complainant, and 
défendant appeals. Reversed. 

For opinion below, see 242 Fed. 943. 

4=3For otber cases see same topic & KSY-NUMBER in ail Key-Numbered Disesta & Indexes 
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This Is an appeal from an interloeutory decree for Inf ringement of relssued 
patent 13,508 to Qiiist & Blaneh, grantedj July 7, 1913. ïhls patent is for an 
improvement upon vacuum eleaners of the carpet sweeper type and the suit in- 
volves claiin 4, which is as follows: 

"A pueumatlc cleaner comprising a casing openlng at its front end, a dust 
réceptacle in said casing detachably connected therewith, a nozzle head de- 
taehably connected with said casing and covering the open front thereof and 
the open end of said dust réceptacle to hold the dust réceptacle in position, 
said nozzle being provided with an opening tlierethrough Connecting vrith said 
dust réceptacle, a suction creating device connected with said casing, and sus- 
taining wheels connected with said casing and operatively connected with 
and operating said suction device by the backward and forward travel over 
any surface." 

The essential novelty of the patent rests in the fact that the nozzle head is 
detachably connected with the casing and covers the open front. In the de- 
fendant's device the nozzle head and the screen or stlfC bag withln which 
the dust Is drawn is ail one pièce. The screen Is inserted into the dust 
chamber and the nozzle head flts closeï to the case, making an air-tlght joint. 
A question of infringement arises since the defendant's dust réceptacle is flxed 
to the nozzle head, while thé défendant eon tends that the clainj requires de- 
tachaWlity between the nozzle head and the dust réceptacle. The District 
Court construed the claim as not requlring such detachabillty and held the 
patent valid over ail références. 

Hatch & Goeser, 980,944, dlsclosed a vacuum cleaner which. operated by an 
electriC suction fan. The whole cleaner was compact In one pièce and was 
rolled about the floor by the operator. It contained a small motor, which 
operated the fan, to which the eurrent was brought by a wire attached to a 
socket in the room. At the end opposite to the wheels was a nozzle head 
titted into the end of the dust chamber proper and withln that chamber was 
the dust bag detachably connected with the nozzle. The nozzle was removable 
from the bag and from the end o£ thè casing, and the front end of the ma- 
chine rested upon the nozzle. 

Drury W. Cooper, of New York City, and Fred L. Chappell, of 
Kalamazoo, Mich., for appellant. 

Louis W. Southgate, of New York City, and C. L,. Sturtevant and 
L. S, Bacon, both of Washington, D. C, for appellee. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Jiidge. 

LEARNED HAND, District Judge (after stating the facts as 
above). We think this patent void under Hatch & Goeser. The only 
differentiation between claim 4 in suit and the référence is the last 
part of :the claim, which puts this cleaner into the class in which the 
suction is mechanically created by traction. In declaring invalid the 
Baender patent, we hâve determined that in ail thèse species of elean- 
ers the art had recourse to the various forms theretofore existing. 
There we said that the position of the screen in a large stationary 
cleaner like Kenney was available to an inventor of the carpet sweep- 
er type; as was the position of the screen in "the two-man" type, and 
in the piston or plunger type. We draw no distinction between suc- 
tion, created by mechanical and electrical energy, nôr between a bel- 
lows and a fan. Indeed,thi.s small one-man device of Hatch & Goeser 
sèërtis to' us nearer to the patent in suit than the installation of Kenney, 
or the "two-man" machine of J. J. Harvey was to Baender's disclosure, 
and of the patents Baender more nearly approaches the standard of in- 
vention than the other twQ.. 
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Nor are we impressed with the suggestion that Hatch & Goeser's 
connection of nozzle to casing was not air-tight. We must take the 
patent as operative, because it passed the examiner and has not been 
successf uUy attacked in that respect. So far as our knowledge permits 
us an opinion the joint closed by the gasket 75, which is pressed in place 
by the pressure of the threaded flange, 70, would make an air-tight 
joint. Both faces against which the gasket is to bear are finished. 

Nor may we, without redrawing the claim, rely upon the simplicity 
of the means by which the nozzle is detachably connected; the claim 
is barely for detachability. Indeed, we should a little hesitate to find 
any invention in a détachable nozzle without any référence whatever, 
though that question is not presented. 

The decree is reversed, and the bill dismissed, for lack of invention, 
with costs. 



McCOED & CO. V. WOODS et al. 

(Circuit Court of Appealis, Seventh Circuit. October 26, 1917. Eehearlng 
Deuled December 18, 1917.) 

No. 2356. 

1. Patents <g=5328 — Validitt and Infringement — Jotirnai. Box. 

The Woods patent, No. 904,665, for a composite journal box, was not 
anticipated in the prior art, and discloses invention in the feature of cor- 
rugations extendlng continuously across the bottom and up the sldes. 
Claim 2 heH infringed, and claim 3 not infringed. 

2. Patents ®=5328 — Validitt and Infringement — Journal Box. 

The Woods patent, No. 969,933, for a Journal box, held not anticipated 
and infringed. 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Illinois. 

Suit in equity by Léonard G. Woods and Union Spring & Manu- 
facturing Company against McCord & Co. Decree for complainants, 
and défendants appeal. Modified and affirmed. 

Edward Rector, of Chicago, 111. (James F. Williamson, of Mirme- 
apolis, Minn., on the brief), for appellants. 

Frederick W. Winter, of Pittsburgh, Pa. (Thomas F, Sheridan, of 
Chicago, 111., on the brief), for appellees. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge. From a decree sustaining two patents, 
issued to Léonard G. Woods, the first being No. 904,665, granted 
November 24, 1908, and the second being No. 969,933, granted 
September 13, 1910, adjudging both patents infringed by appellant, 
and enjoining further infringement, this appeal is taken. Défenses 
are invalidity and noninfringement. 

[1] Both patents pertain to a journal box. Claims 2 and 3 of the 
first patent, f ound to be infringed, read as f ollows : 

Claim 2: "A Journal box composed of a pressed plated body portion com- 
prlsing aides and bottom frovUei mih corruçationa extending ootUinuoutly 
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acrogs the iottom and up tlie sides, and rigid top portion of métal of a 
<iifferent eharacter, secured to the bodj' portion." 

Claim 3: "A journal box composed of a pressed plate body portion comprls- 
irif; sides and bottom open at the inner end and provided wltli corrugations 
cxtendlng continuously across tlie bottom and up the side portions, a rigid top 
portion of métal of a différent eharacter secured to the body portion, and a 
duHt guard pocket spaced from the inner end of naid body portion and svcurcd 
Ihereto." 

Claims 1 and 2 of the second patent, in issue in this suit, and found 
to hâve been inf ringed, read as f oUows : 

Olaim 1: "A journal box composed of a pressed plate body portion coni- 
I)rising sides and a bottom, and a rigid top portion of métal of a différent 
(eharacter provided on its side edges with continuons deep vertical flanges to 
which the body portion is secured, and having outwardly projectlng journal 
box lugs, atid hraoen extending from the side flanges to said luys, said hraees 
heing provided tvith vertical slots or kcrfs for receiving the top edges of the 
sides of the body." 

Claim 2: "A journal box composed of a pressed plate body portion compris- 
ing sides and a bottom, and a rigid top portion of a métal of différent ehar- 
acter, provided on its side edges with continuons deep vertical flanges to 
which the body portion is secured, and having outwardly iirojecting journal 
box lugs, and bfaccs c-vtending from the side flanges to said lugs, said hraees 
bcing provided irith vertical slots or kerfs for receiving tlie top edges of the 
sides of the body, said hody being provided with vertical corrugations or ribs 
cxtending upwardly above the loicer edges of said flanges." 

As a défense to the first patent, appellant cites the prior art evi- 
denced by patents to Charles T. Schoen, No. 482,200, dated Septem- 
ber 6, 1892, and to E. W. Hughes, No. 436,355, dated September 16, 
1890, and to W. H. Shinn, No. 860,254, dated July 16, 1907, and to 
others, covering car journal boxes. Journal boxes were first made of 
cast iron ; later malléable iron was used. Nearly ail journal boxes 
first used were cast in a single, intégral pièce, with the walls of suffi- 
cient thickness to withstand the strain to which the box was subjected. 

The boxes under considération are composite, the top being sepa- 
rate from the body or cellar, and made of cast steel, that material 
being well suited to resist the heavy loads and the wear due to the 
friction of the bearing parts. The body, generally known as the cel- 
lar, and made of wrought iron, are of high tensile strength. A com- 
posite box has its advantages when the double purpose of holding 
bearings and withstanding strains is considered. A decrease in weight 
is also obtainable without corresponding loss of strength. 

Schoen produced a composite box as early as 1892, which he covered 
by patent. He says in his description : 

"I do not limit my invention to thèse détails, inasmuch as my invention 
consists broadly in a journal box having its body of pressed steel or like 
wrought métal and a separatc top." 

Two of his claims read as follows : 

Olaim 1: "A journal box comprising an independently constructed top of 
suitable material and formation, combined with a body of wrought métal, 
such as pressed steel, made separate from the top and composed of sides, bot- 
tom, and rear wall, and a front llp made intégral and fltted and secured to 
such a top, substantially as descrlbed.", 

Olaim 3: "In a journal box, a wrought métal body provided with latéral 
shoulders O and a bottom groove F, combined with a partition-plate. Q fltted 
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therein, to separate off or form in tlie rear of the box a compartment for 
the réception of the dust-guard, substantially as described." 

It is claimed the Schoen product was not a commercial success. 
Eight or ten boxes only were made. They were not provided with 
continuous corrugations, and it does not satisfactorily appear that the 
boxes built entirely responded to the description of the patent. 

The claim of the Hughes patent did not cover the continuous 
corrugation specified in the Woods patent above set forth, but appel- 
lant claims that this élément was disclosed in the drawings and de- 
scription. In describing his product Hughes says: "The exterior 
flanges strengthen the box." Figure 3 is taken from the drawings in 
the Hughes patent, and letters, C, D, disclose the "exterior flanges" 
upon which appellant relies, as an anticipation of Wood's continuous 
corrugations. 

Appellees well describe the distin- Fiq. 3. 

guishing élément in their patent, as 
f ollows : f^*^ ^Ic^ïs^ yff 

"In this combination the use of tlie 
continuons corruîçatlon down tlie sldei 
and across the bottoui is tho new and 
essential feature in composite .iournal 
box construction. It is absolutely new 
in such a box. Détendant has scoured 
the art, and while it sbowed a paper 
patent with a cast top and the wrought 
métal body or eellar, it could not find the 
continuous corrugations in the body por- 
tion. * * * The paper art showed 
side corrugations and cross corrugations 
in the body, but not in Une and not con- 
nected, and leaving the corners entirely 
unbraced. It is by maklng the con-uga- 

tlons continuous extendlng around the corners that the boxes were glven their 
main capacity to withstand this tremendous strain." 

An examination of the file wrapper in the Patent Office emphasizes 
this distinction. The original claims 5, 6, and 7 dealt with the corru- 
gations ; claim 7 being as follows : 

Claim 7: "A .l'ournal box composed of a pressed plate body portion comprls- 
Ing sides and bottom, said sides being provided with a vertical corrugation 
or corrugations. and a rigid top portion of métal of a différent character 
secured to the body portion." 

Ail claims were rejected by the Patent Office and new ones substi- 
tuted. No. 6 being as follows : 

Claim 6. "A journal box composed of a pressed plate body portion eom- 
prising sides and bottom open at the inner end and provided with oorrugations 
extcnâing continuously across the bottom and up the side portions, a rlgid 
top portion of métal of a différent character secured to the body portion, and 
dust-guard picket spaced from the inuer end of said body portion and secured 
thereto." 

This claim was at first rejected, the Patent Office using the foUowing 
language : 
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"Clalmg e and 7 are rejected on Schoen above, there being no Invention In 
corrugating the box wherever desired, this being an old expédient in the art." 

Patentée then presented his argument in favor of continuous cor- 
rugations, using the following language : 

"With référence to clalmg 5 and 6, ivMle it undouMedly is not patentaMe 
to provide corrugatkms for gtreixijthening, we submlt that thls is only a gên- 
erai rule and does not preclude elaims whlch specify particular manners or 
agreements of corrugations. Both elaims 5 and 6 specify that the corruga- 
tions extend continuously across the bottom and up the sides, thereby not 
only stlffening and strengthening the bottom and sides but give strength at the 
corner where it Is needed with this character of device and on account of 
strains to which the same is snbject. Thèse elaims do not cover broadly the 
corrugations on elther the bottom or the sides but only a spécifie kind of 
corrugation, one going (xmtimiovsly aroiind the corners and iip the sides." 

The claim, sHghtly modified, was thereafter allowed as claim No. 
2 above quoted. The vaHdity of this claim No. 2 is thus made to 
dépend solely upon the continuons corrugations. 

Appellees rely upon the décision in the case of Stillwell v. Mc- 
Pherson, 218 Fed. 839, 134 C. C. A. 611. They also cite the action 
of the Patent Office in recognizing particular corrugations as the es- 
sential and novel élément in elaims found in some 75 patent grants; 
they further urge that practically ail of the journal boxes in use in 
the United States were of the intégral cast type, prior to the appearance 
of the Kensington (appellees') box; that notwithstanding the insuffi- 
ciency of the intégral cast type was recognized, and efforts made to 
produce a successful composite box, none appeared until the appellees 
placed their product on the market ; that appellants, although in 
control of the industry, were forced to produce a composite box similar 
to appellees' product; that neary 1,000,000 Kensington boxes were sold 
in the first seven years. 

In reply appellant points to the fact that the Schoen patent expired 
in 1909 and that if an increase in the production of the composite box 
occurred shortly thereafter it was due to the expiration of the Schoen 
monopoly. Answering the argument that invention was disclosed by 
the fact that some 865,000 Kensington boxes were sold in the first 
seven years after the issue of the Woods patent, appellant showed 
that over 550,000 of thèse boxes were used by one railroad company ; 
that the président of this railroad and the président of the appellant, 
the Union Spring & Manufacturing Company, were f ather and son ; 
that a change in the presidency of the latter company was immediately 
f ollowed by a termination of orders f rom the railroad company ; that 
the total numbèr of boxes sold after the termination of this contract 
was insignificant. Appellant also dénies being forced to adopt appel- 
lees' type of journal box, but elaims that its composite box is radically 
différent from appellee's structure, being an intégral composite style 
adapted for use on ail types of railroad car trucks, which is not the 
case with the Kensington box. 

. The case of Stillwell v. McPherson, supra, furnishes some sup- 
port for appellees' contention, but may be somewhat distinguished in 
point of'fact because of the différence in the prior arts, and because 
of the différence in the action of the patentées before the Patent 
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Office, and because the particular location of the corrugation in réf- 
érence to the culvert was an emphasized élément in the Watson (cul- 
vert) patent. 

The prier art in the instant case is not conclusive. The Hughes 
patent disclosed continuous exterior flanges as shown in the drawings 
represented by Figure 3 produced above. Symington patent, No. 
794,259, and No. 855,361, discloses journal boxes with the strengthen- 
ing means called ribs. The Cochran patent, No. 845,728, described the 
strengthening élément therein referred to as a flange. In fact, the 
spécifications of the master car builders' journal box provided for 
corrugation to strengthen. 

In the nonanalogous art, the patent to Schoen for a "stake pocket" 
for cars, No. 381,174, dated April 17, 1888, disclosed corrugations that 
were continuous and appeared in parallel pairs. 

It is obvious that strength was one of the prime essentials of a suc- 
cessfully constructed journal box. Not only was great tensile strength 
necessary in such a box, but the strengthening means used by appellee 
made possible a lighter box and lessened the cost of construction. 

The difficulty in reaching a correct conclusion in this case has arisen 
over the question : In view of the prior art, was Woods' contribution 
merely an exercise of mechanical skill, or did it display inventive 
genius? This is a border line case. Measured by the usual tests, 
however, we conclude that Woods' improvement constituted an in- 
vention. 

That something more than mère mechanical skill was required in 
the use of continuous corrugations in a composite journal box is sug- 
gested by the study and expérience of Schoen, upon whose patents ap- 
pelant relies. Schoen produced a composite journal box in 1892, for 
which he obtained a patent. He also invented the car "stake holder" 
with continuous parallel corrugations for strengthening purposes, for 
which he obtained a patent in 1888. Schoen was a man of acknowl- 
edged ability, both as a mechanic and as a manufacturer of car appli- 
ances, including journal boxes. He sought a successful composite 
journal box, and yet it did not occur to him to make use of the con- 
tinuous corrugations to secure the necessary strength. 

lyikewise the expérience of the appellant is instructive. For many 
years appellant manufactured a large percentage of ail the journal 
boxes used in this country. For seven or eight years it admittedly 
endeavored to develop a successful composite journal box. During 
ail of that period the patents now relied upon by it to prové anticipa- 
tion were subject to the study of its mechanics and engineers, In face 
of the fact that it never occurred to the appellïmt to use the contin- 
uous corrugation in the composite box, we are not justified in con- 
cluding that the use of such means by Woods was an exercise of 
mechanical skill. This conclusion is strengthened by reason of the 
further fàct that appellant, after Woods pointed the way, made use 
of the same means to strengthen its box. 

Claim No. 3.^— The italicized words appearing in this claim, quoted 
above, supply the. additional élément which distinguishes this from the 
last-conside.rfd claim. AU journal boxes are providçd with dust 
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pockets. Their purpose is obvious, being indîcated by the name. 
They are invariably specified in the master car builders' journal boxes. 
A commonly accepted type is made by using a pièce of board fitted 
with the pocket to prevent the entrance of dust into the rear end of 
the box. Fitted closely and supplemented by applications of oil, thèse 
boards are efficient in keeping eut the dust. 

Woods' pocket differed from other types, in that he provided a sep- 
arate pièce outside or beyond the rear wall of the box and riveted 
thereto. He added strength to the box by the stiffening effect of the 
dust guard. It was the dual purpose of a dust guard, which served 
not only to keep out the dust, but also to strengthen the box at the 
particular place where strength was required which constituted ap- 
pellee's claim to invention. The expert testimony supports the daim 
that the reinforcement of the journal box by the dust guard at the place 
of attachment, provided for in Woods' patent, was of practical value 
and served to make a stronger and a better box. 

We are of the opinion that the location of a dust guard at the place 
and fastened in the manner described in this claim is invention, and 
as such is entitled to protection. 

Noninfringement of Claim No. 3. — Appellant, however, contends 
that its journal box does not infringe this claim. It must be conceded 
that its journal box is provided with a dust guard, which diiîfers from 
the one described in the Woods patent, in that the former is an in- 
tégral part of the journal box, and is spaced forward and inward, 
instead of outwardly from the inner end of said box. 

Again, the file wrapper is important so far as it differentiates the 
Schoen patent from the Woods patent, and as thus differentiated it 
appears that no infringement is shown. Woods' claim, as first filed, 
described the dust guard élément as f ollows : 

"And a pressed métal dust guard pocket, sald part being secured together." 

This claim was rejected, and the following claim of a dust guard 

pocket was inserted : 

"And a pressed métal dust guard pocket, spaced from the mner end of the 
hody and secured thereto." 

Upon the Department's citing the Schoen patent, Woods distin- 
guished his dust guard as f ollows: 

"Schoen's box is sliown as provided with an inncr end portion M intégral 
tcith the body, thus having the body in the l'orm of a box closed at ail sides 
except top and portion of the enter end. • * * In the patent to Schoen, the 
dust guard pocket Is formed hy the rear wall of the box, which extendsi from 
the bottom to the top and Is Intégral with the bottom and side walls, and a 
separate plate located inside of the end ivall and spaced therefrom. In appli- 
cant's box the inner end of the box Is merely tumed up slightly to fonn a 
shallow bottom flange, and the dust guard pocket is formed by a plate flanged 
on its bottom and the two sides fitting over the end of the box and secured 
thereto ; said plate being spaced from the end of the boa." 

Having secured this claim by distinguishing the Schoen box in the 
respects quoted above, patentée cannot now assert infringement by 
a structure substantially identical with the product thus distinguished. 
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If appellants' dust guard is the mechanical équivalent of the Woods 
dust guard, then it follows that claim No. 3 was anticipated by Schoen. 
We conclude, however, that the Patent Office properly differentiated 
the Woods patent from the Schoen product, and for the same reason 
the appellants' box must be distinguished from the Woods patent. 

Claim No. 3 is valid, but not infringed. 

[2] Patent No. 969,933. — The two claims of this patent hâve been 
quoted, and the italicized words emphasize the asserted novelty in 
each claim. The patent covered an improvement in the composite 
journal box of the type disclosed in the Woods first patent. Patentee's 
aim was to obtain greater strength, more résistance, at the points and 
places found weak in the boxes made pursuant to the prior patent, and 
this was accomplished by providing the rigid top portion and its side 
edges with — ■ 

"continuons deep vertical flanges to whlch the body portion is secured and 
braces extending from the s^ide flange to sald lugs, said braces being pro- 
vlded with vertical slots or kerfs for receiving the top edges for the sides of 
the body. * * • " 

An examination of the file wrapper shows that it was a flange with 
connected lugs and braces, the braces being provided kerfs, that sup- 
plied the novel élément in the new box. Claim 1 as originally filed 
describes the body as — 

"provide<l on its side edges with continuons deep, vertical flanges to which 
tlie body is secured." 

This claim was rejected in view of the patent to Schoen. Upon 
patentee's pressing his claim the examiner said : 

"Claim 1 is again rejected on Schoen of record, It îs not seen that the clalin 
disclosed anything beyond what any mechanlc has a right to do; 1. e., make 
the attaehing flange at the top of the box in one pièce Instead of several 
smaller lugs and make it somewhafi longer (or deeper). This does not con- 
stitute patentable novelty." 

Upon further amendments, the claims assumed the form above 
quoted, and were allowed. The description of the flange and lugs is 
instructive : 

" * * * AJong its side edges on its lower face it is provided with the 
continuons depending flanges li) fltting inside the pressed body portion and 
serving as a means to secure ihe top and l)ody portion together, sueh as by 
lueans of rivets driven through the flanges and tlie sides 3 of the body. Thèse 
flanges arc continuons for the length of the box and are of considérable depth, 
thus giving material strength, bracing the box and tending to keep it square. 
Midway of their lengths thèse flanges are extended to a considérable depth, al- 
ways in contact \\ii\\ the sides of the body so as to brace the latter, and 
ulso formlng shoulders 23 for holding the journal bearing. Near its forward 
end the top is provided with lugs ^3 which act as stops for the journal box 
wedge." 

"On Its side edges the box Is provided with the lugs ZJf, which are provided 
with holes 2.5 for receiving the journal box bolts. Thèse lugs S4 are stlffened 
by means of braces 26 Connecting the same with the flanges 19. Thèse 
braces also strengthen the inside shoulders 3.3. The sides 3 of the body are 
notched or eut away, as indlcated at 27, to fit around thèse braces. The 
braces 36 are recessed from below, so as to provide vertical kerfs or slots 
249 F.— 14 
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28 iiito wbu'h tlie top edges of Ihe body fit. The braces are preferably round- 
t>d off at tlîeir lower ends, as sbovvn at 2!), in order to assist the edges of the 
body to enter the slots wben ussembling. The pbite sldes of the body bave 
a tlght fit In said slots. Tbe gU)ts serve to preveut the sheets from bendlng or 
yieldlng when there is a tendency to force the box ont of square. They also 
permit the braces 26 to be made deeper than would otlierwise be tlie case 
Tlie deep braces and flanges support tbe sldes of tbe body qulte low dovvn, and 
hence Increase tbe strength and rigidlty of thèse sldes. The slots prevent 
inovement of the box sldes in eitlier direction." 

Appellant urges that the structure so described is anticipated by 
the Schoen patent, and the claims are void for the lack of patentable 
invention. While itmight be admittted that the Schoen box has boit 
lugs somewhat similar to those appearing on the Kensington box and 
thèse lugs necessarily support and strengthen the side walls of the 
box, and the extension of lugs into a continuous body flange may be 
but an exercise of mechanical skill, as suggested by the Patent Office, 
yet it is apparent that the Schoen box has no brace o£ the form and 
shape and location described in the Woods structure. It is this im- 
provement upon which the Woods box asserts its claim to patent- 
ability. 

The utilization of boit lugs as a basis for the construction of braces 
attached to the continuous flange, which is in turn securely fastened 
to and braces the walls of the body, supports (in theory at least) the 
contention that greater strength is thereby obtained in a box that is 
peculiarly subject to strains and pressure. Appellee also urges that 
the uses of kerfs at the bottom of the brace as hère shown extends 
the support below the flange, and is distinctive of the Woods patent, 
and is indicative of merit. The expert testimony of the witnesses 
supports this theory of the patentée. 

In view of the advantages to the trade of a successful composite 
journal box, we are not inclined to lightly reject any advance in the 
art which gives strength to a box. We theref ore hold that the claims 
are valid. 

Noninfringement. — Appellant's box is of a composite type, the top 
being qf a métal différent from' the body, and is provided with deep, 
continuous flanges extending down from the top on the inside and 
outside of the walls of the body. It is an intégral composite box ; the 
top being of a différent métal from the bottom, but the two parts 
molded together. It is also provided with boit lugs. Some of thèse 
éléments, while common to both appellants' and Woods' box, alone or 
collectively, are old in the art. Unless the appellant's box is provided 
with braces extending from the inside flange to the lugs, and thèse 
braces in turn are made with vertical slots or kerfs to receive the top 
edges of the body, there is no infringement. 

Appellant admits its box has some of the éléments of the combina- 
tion described in the claims above quoted. It has "a pressed plate 
body portion comprising sides and a bottom"; also "a rigid top portion 
of métal of a différent character" ; it also admits the top on its "side 
edges" is a "continuous deep circle flange to which the body portion 
is secured"; also it admits having "outwardly projecting journal box 
lugs." To constitute infringement, however, another élément must 
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appear, and the dispute over the alleged infringement turns upon the 
présence or absence of this élément. In claim No. 1 of Woods' patent, 
this élément is described as "braces extending from the side flanges 
to said lugs, said braces being provided with vertical slots or kerfs for 
receiving the top edges of the sides and body." 

That the portion of the continuons outer flange in appellant's box 
that leaves the walls of the body of the box and encircles the boit, and 
is securely attached to the extending boit lug, corresponds to the 
brace described in this claim is too apparent to require argument. But 
to constitute infringement this brace must extend from the inner side 
flange to the lug, and must also be provided with a kerf. 

The testimony on this phase of the case shows clearly that appellant 
securely connected the brace to the lug on the one side and the inner 
flange on the other. This was donc by drilling or punching holes 
through the walls of the body of the box at points opposite the center 
portion of the inner flange and above the Ijottom of the brace. In 
the casting opération, the molten métal used for forming the top ran 
through thèse holes and effectually connected the inner flange to the 
brace. Necessarily a slot or kerf from the bottom of thèse holes to 
the bottom of the brace resulted. We therefore find the correspond- 
ing brace serving a corresponding purpose in appellants' journal box, 
as is described in the Woods patent. 

A separate considération of claim No. 2 we deem unnecessary. It 
is vaHd and infringed. 

While it may well be that appellant has made improvements on the 
Woods journal box, and it may also be true that not ail of its boxes 
infringed the Woods second patent, thèse facts do not justify the 
court's refusing an injunction or in directing an accounting. 

The decree entered by the court below is modified, in so far as it 
adjudges the appellant infringed claim No. 3 of patent No. 904,665, 
and, as so modified, is affirmed. Each party shall pay its or their 
costs in this court. 
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(Circuit Court of Appeals, Seventh ClrcTiit. October 2, 1917. Kehearlng 
Denled December 17, 1917.) 

No. 2459. 

Patents i®=>.528^Vaijdity and Infringement^Retainixo Wali,. 

The Bone patent, No. 70.5,7.32, for a retalning wall of the cantilever type 
of reinforced concrète, conceding that it discloses invention, does so only 
by reason of the location of the reinforcement, and, as so construed, held, 
not infringed. 

AppCal from the District Court of the United States for the Dis- 
trict of Indiana. 

Suit in equity by Frank A. Bone against the Commissioners of 
Marion County. Decree for défendants dismissing the bill, and com- 
plainant appeals. Affirmed. 

©soFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Certiorari granted by Suprême Court, 246 U. S. 660, 38 Sup. Ct 
333, 62 h. Ed. — . 

Clarence E. Mehlhope, of Chicago, 111., and Arthur H. Ewald, of 
Cincinnati, Ohio, for appellant. 

V. H. I^ockwood, of Indianapolis, Ind., for appellees. 

Before AESCHULER and EVANS, Circuit Judges, and LANDIS, 
District Judge. 

EVANS, Circuit Judge. Plaintiflf sought damages and an injunc- 
tion to prevent future infringement of patent No. 705,732, issued 
July 29, 1902, upon application filed April 21, 1899. The bill was 
dismissed upon a finding of no infringement. 

The patent under considération relates to a retaining wall of the 
cantilever type, and is described by the patentée as f oUows : 

••My Invention relates to Improveinents In retaining walls for abutments of 
bridges, seawalls, banks of streams, embankments, cuts, dams, drj' docks, and 
such places as It is deslred to retain eartli or other matter permanently In 
place wlth Its face at an angle nearer vertical than it would naturally repose 
when exposed to tlie action of the éléments or gravity. » * * The sald in- 
yeotion consists principally of introducing Into masoury of concrète, stone, or 
brick a framework of steel or iron in such a way that the whole wall is so 
much strengthened thereby that the voliune of the masonry may be greatly 
reduced, and yet the height, base, and strength against overturning, bulging, 
or settling will stlU be ample." 

Again he says : 

"I am aware that retaining walls hâve been constructed of concrète and 
steel, but none to my knowledge (1) hâve been supported on their own base 
as mine ; (2) nor hâve any of tiiem entirely inclosed the steel within the con- 
crète; (3) nor hâve any of them used the weight of the material retained as 
a force to rotain itself." 

Claims 1, 3, 5, 16, and 17 are involved in the présent suit. Claims 
1 and 16, which are typical, read as follows: 

"1. The corabinatlon, wlth a retaining wall having a heel, of a métal struc- 
ture Imbedded vertically in said wall and obliquely in said heel, so that the 
weight of the retained material upon fche heel of the métal structure will 
operate to retain the wall In vertical position." 

"16. The combination, with a retaining wall having a heel and a toe at 
opposite sides thereof, said toe having an indépendant métal structure im- 
bedded therein, of a métal structure imbedded within said wall and heel, said 
.structure conslsting of upright bents at the back part of the vertical wall 
and continuing down along the upper part of the heel of sald wall to the 
back part thereof, so that the weight of the retained material upon the heel 
of the métal structure will operate to maintaln the wall In a vertical position." 

Défendant maintains : (a) That the patent is anticipated by the prior 
art; (b) if not so anticipated, the claims must be so restricted and 
construed as to support the finding made by the trial judge that there 
was no infringement. 

The following drawings represent the plaintiff's wall, defendant's 
wall, and the prior art; 
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Thèse figures admirably picture the state of the prior art. As early 
as 1869, a patent was issued to François Coignet, No. 88,457, covering 
the principle of reinforced concrète, which was for the avowed pur- 
pose of "giving greater cohesive strength," so that "the walls or size 
of the articles may be considerably reduced." From that date to the 
date of the application for a patent by Bone, varions retaining walls 
hâve been designed and constructed. The Bauzeitung wall, appear- 
ing in 1894, was of the cantilever type, with the heel and toe feature 
found in the Bone patent. Two articles written by Planât appeared 
in the scientific magazine "La Construction Moderne," a Paris publi- 
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cation, in 1894 and 1896. Both deal with retaining walls of rein- 
forced concrète of the cantilever type. We quote from the article 
appearing in 1896: 

"Tliese computatlons suppose that one has effectively realized the fixing of 
tlio vertical wall to tlie horizontal slab at tholr .lunction. This fixing rfquires 
sjx'cial précautions. The liars at the point of junctlon exert a pulllns force, 
\\hich tonrls to i)iill them ont of the concrète. * * • But hère we Iwve 
(liily a half beam on a cantilever span. It Is necessary that the extremities of 
(lie bars in the région of fixation should be held in a sutflclent mass of concrète 
or niaintained by some other means. One Is able to reduce thèse projections 
iu a very large measure, if one takes care to blnd together the vertical bars and 
the horizontal bars at thelr point of Intersection. Tn this way the pull of the 
bar is carrled, not only on its prolongation, arranged for auchorage, but also 
on the bar which is peri)endlcular to it, and whose great length permlts it to 
offer a large résistance to the force tendlng to pull it out transversely." 

On July 25, 1899, upon application filed March 25, 1897, a patent, 
No. 629,477, was issued to Stowell & Cunningham, covering a re- 
taining wall illustrated above. Further référence to the prior art 
seems hardly necessary. Planât, as well as Bauzeitung, and Stowell & 
Cunningham, each disclosed a wall with a heel in the base, while the 
toe appears in at least four previous types illustrated by the draw- 
ings. It likewise clearly appears that the entire inclosure of steel by 
the concrète was not original with Bone. 

If there be any patentable novelty disclosed by Bone's wall, it is 
by reason of the location of the reinforcement. In fact, this seemed 
to be the patentee's own idea of the novelty, for he says : 

"The said invention conslsts priiwipuUy of introducing into masonry of con- 
crète * * ♦ a framevvork of steel or iron in sueh a waij that the tchole 
v:aU Is so much strengthened thereby that the volume of the masonry may 
be greatly reduced, and yet the * * • strength ♦ * * will .still bo 
ample." 

It is not necessary to décide whether the location of the reinforce- 
ment in the concrète in order to give greater strength in 1899 evidenced 
patentable novelty when applied to retaining walls, for if the claims 
in this patent are so restricted and limited, it is obvious that defend- 
ant's wall did not infringe in this respect. 

Our attention is called to the fact that this patent was sustained in 
the case of Bone v. City of Akron, 221 Fed. 944, 137 C. C. A. 514. 
An examination of the décision in that case shows that évidence of 
the prior art was not introduced; otherwise a différent conclusion 
would hâve been reached. The court said : 

"If the prior art had shown a structure Intended for a retaining wall, and 
hàving a heel sueh that the welght of the earth thereon would tend to keep 
the wall ereet, it might be difflcult to flnd invention in merely adding thé 
form of reinforcement most suitable to create the deslred tenslle strength ; but 
we flnd no sueh eariier structures. Those which hâve that shape are sustaining 
walls only, and were so obviously unflt for use as retaining walls that no one 
seems to hâve seen the utility for that purpose, of which the form, when prop-' 
erly adapted and strengthened, was capable." 

The leamed District Judge who tried this case in the court below 
aptly distinguished the facts in the présent case froffl those disclosed 
in the: opinion above quoted. He said: 
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"So tlie court did not hâve before it the évidence, eltlier on the pétition 
for rehearing or on the original hearlng, that thls court Uas on the state of 
the prior art." "He [Bone] was not the flrst person to reinforce a retalning 
wall ; he was not the flrst person to concelve the idea of reinforced retalning 
wall whicli was so shaped and constructed that the welght of the earth on 
the heel of the wall would withstand the pressure of the dirt or the earth on 
the wall. Ile W'as not the flrst to do It. * * * Now it may be that, on the 
record before Judge Day, Bone was the flrst person to do that. So far as the 
record in this case is coneerned, the absolute converse of that proposition 
lias been demonstrated." 

With the daims restricted to a matter of location of the reinforce- 
ment (the validity of which \ve need not décide), there is no infringe- 
ment. 

The decree is affirmed. 
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(Circuit Court of Appeals, Seventh Circuit. Aprll 10, 1917. On Pétition for 
Rehearing, March 8, 1918.) 

No. 2374. 

Patents ©=828 — Vaiidity and Infringement — Raii, Anchob. 

The Kramer patent, No. 1,014.155, for a rail anchor, whlle not a ploneer 
patent, and liniited in seope, was not anticlpated, but représenta an 
advancement in the art, which involved Invention ; also held infringed. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by the P & M Company against the Ajax Rail Anchor 
Company. Decree for défendant, and complainant appeals. Reversed. 

Edward Rector and Frank Parker Davis, both of Chicago, 111., for 
appellant. 

Thomas F. Sheridan and Walter A. Scott, both of Chicago, 111., 
for appellee. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

MACK, Circuit Judge. This is an appeal from a decree of the Dis- 
trict Court dismissing the complainant's bill for want of equity. The 

■bill charged the infringement of the Kramer patent, No. 1,014,155, 
\vhich was granted January 9, 1912, upon an application filed October 

• 18, 1911, for a rail anchor. The claims alleged to be infringed by the 
défendants are claims 1 and 3, which read as follows : 

1. In a device of the class described, the eomblnation with a wedge having a 
base to extend wholly beneath the rail base and a latéral flange to engage one 

.edge of the rail, of a supportiiig member having flanges to fit over a rib on 
said w'Cilge and the other edge of the rail, respectlvely ; sald parts having co- 
operatlag wedging surfaces arrangea for gripping the rail vertlcally and 
hôrlzoutally. 

■ 3. In a device of the class described, the combinatlon vpith a wedge having 
a rail supportlng hase having an inclined surface, a flange to engage one end 
of the rail, a tie abutment, and a tapering rib Inclined horizontally, of a sup- 
porting member having a co-operating Inclined surface, and flanges to engage 

^laForotber eases see same tople & KEY-NUMBBR in ail Key-Numbered Digeats &. Indexes 
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the other rail edge and sald rlb respeetively, the parts being overlapped wîiere- 
by when said parts are forced together vvlth a rail between ttiem a gripping 
force wlU he applied both vertically and liorizontally. 

The following drawings, taken from appellant's brief, will make 
clearer the questions involved. 

KRAMER'S CONSTRUCTION. 

Patent in Suit. 



Red on oraw(ng injiicated thus: -^jssx^ 



6LUE 



HORIZONTAL 
WEDGE. 
ACTION 



;î523BS 




VERTICAL 
WEDSE ACTIOW 



DEFENDANT'S COMMERCIAL FORM. 

,18 







RED ON ORAWING tHDlCATEO THUS: ^S<. ■ 
BLUE » •< KM SSS3/ 



HORIZONTAL 
WEDGE ACTIOn 
/O 



VERTICAL 
"WEDGE ACTION 



The function and development of the rail anchor art îs fuUy con- 
sidered in Track Specialties v. Barnett, 242 Fed. 633, 155 C. C. A. 323, 
decided this day. In most anchors in the prior art, the wedging or 
gripping action is only in one direction, usually horizontal, though in 
a few instances vertical. The distinctive feature of the patent in suit 
and of the defendant's structure is the double wedge action, gripping 
or squeezing the rail not only horizontally at its edges, but vertically 
on its upper surfaces. This double wedge action, however, is novel 
neither with the plaintiflf's nor with the defendant's assigner, but is 
first disclosed in thé Porteriîeld patent. No. 968,797. Kramer's claim 
to invention, therefore, lies, not in the double grip conception but in 
his spécifie mode and means of utilizing it. 

Kramer's stated objects were "to produce a simple efficient fastener 
which is easily applied to the rail, and which will act to grip the rail 
both at its latéral edges in a horizontal direction, and in a vertical 
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direction, and at the same time maintain an even bearing against the 
base of the rail," and "to provide a device of the character referred 
to which will automatically tighten its grip upon the rail_ as the rail 
contracts, instead of loosening its grip as in devices of this character 
heretofore employed." 

The patented device consists of the wedge member colored blue, 
and a co-operating supporting member colored red, in the drawings. 
The wedge member has a base portion 7, extending beneath the rail 
base 6 for the entire v^ddth thereof , and is provided with an upwardly 
and inwardly extending rail engaging flange 8. Its base portion 7 is 
inclined longitudinally, so as to afiford means of vertical vï-edging. 
The extension of this base portion slightly beyond flange 8 and its 
termination in a rounded rib 10, which is laterally tapered, make the 
horizontal gripping possible. The front of the base has a downwardly 
extending abutment which bears against the tie. The supporting 
member takes the form of a clamping member or yoke. On one side 
it has a jaw or flange 18 extending over the opposite edge of the rail 
from flange tS'. On the other side it has another flange 16, which is 
horizontally inclined to coact with rib 10 to prodiice the horizontal 
wedge action. Its mlddle or base portion H runs mider the wedge 
member and bas an iipper surface inclined so as to co-operate with 
the under surface of the base of the wedge member for vertical wedg- 
ing action. "In order to assemble the parts of the anticreeper," fol- 
lowing the language of the spécifications, "the flange 8 of the wedge 
member is hooked over one side of a rail base and the abutment HO 
positioned against the face of tie 21 . The supporting member is then 
slid in position along the rail with its flange 7'S' over the opposite edge 
of the rail base, and until the groove inside the flange 16 passes over 
the rib 10, said rib and groove co-operating to draw tightly together 
the (wedge and supporting) members in a latéral direction and there- 
by, through flanges 8 and 18, and wall 17, gripping the side edges of 
the rail base between them. lîy the same opération the relative longi- 
tudinal movement of the inclined contacting surfaces on the bases 7 
and H will efïect a vertical wedging action on the edge of the rail 
base, so that a double wedge is formed, pressing on the edge of the 
rail and on the bottom of the rail. When the parts hâve been driven 
together in position on the rail, any tendency of the rail to 'creep' or 
move on its bed will tend to increase the tightness of the grip on the 
rail, and thus efl^ectually prevent its longitudinal movement." An 
additional vertical wedging action is secured by virtue of the trans- 
verse inclination of the coacting surfaces of the base portions of the 
wedge and supporting members. An automatic adjustment or tight- 
ening of the grip upon the rail as it contracts is provided by a locking 
pin. Thèse tvvo features, however, are immaterial so far as the prés- 
ent infringement suit is concerned. 

The defendant's device, which is based upon the Elfborg patents, 
No; 1,088,976 and 1,083,603, is also composed of two members ca- 
pable of mutual coaction, whereby the gripping of the rail base both 
horizontally and vertically is secured. One of the members (that col- 
ored blue) has a base portion extending beneath the rail base, the 
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under surface of which portion is longitudinally inclined to afford a 
wedge whereby the vertical gripping of the rail may be efïected ; a 
flange 8 running along the upper side of one edge and engaging the 
edge of the rail; on the other edge, a rib 10, extending along the 
upper surface and horizontally inclined to the axis of the rail ; and a 
depending abutment which bears against the tie. The other member 
is composed of a flange 18 which hooks over the edge of the rail base 
opposite the edge engaged by the flange 8 ; a base portion which extends 
transversely beneath the member colored blue just far enough to per- 
mit a vertical wedging action to be efïected by the coaction of its 
longitudinally inclined upper surface and the similarly inclined under 
surface of the base member; and a wedge 16 which fits between the 
rail base and rib 10, the outer vertical edge of which tapers laterally 
engaging the inner vertical edge of rib 10, so that a horizontal gripping 
or wedging results as the member colored red is slipped over the other 
member. 

The validity of the patent in suit, unless the claims thereof are 
very narrowly construed, is attacked on the ground of anticipation, 
based primarily upon Porterfield, No. 968,797. This is the only earlier 
double wedge anchor, but in Porterfield both flanges that engage the 
opposite edges of the rail are on the outer member. The location 
of one of thèse flanges 8 and 18 upon each of the anchor members per- 
mitting a transverse movement of the flanges relative to each other, 
not only makes possible a firmer gripping of the rails, but makes the 
outer member both much better able to resist the downward force 
exerted against it by the inner member when the abutting foot of the 
latter is driven against the tie by the creeping action of the rail and 
less liable to break under this strain. In Porterfield, the inner mem- 
ber, having no flange over an edge of the rail base, dérives no direct 
support therefrom. This very distinction was pointed out by de- 
fendant's assigner during the prosecution of Elfborg patent, 1,083,603, 
in differentiating it from Porterfield. Moreover, in Kramer and in 
Ajax, the extension of the inner member beneath and in contact with 
the entire width of the rail base afïords a désirable viselike grip not 
found in Porterfield. 

While Wolfe, No. 982,337, locates one flange on each of the two 
members, neither from his claims nor from his spécifications is any 
double grip conception or action discoverable. And the def endant's 
assigner successfully argued to this effect in answer to the examiner's 
référence to Wolfe during the prosecution of the Elfborg patent. To 
accept the view now urged that one of Wolfe's drawings, being iso- 
metric rather than a perspective view, discloses a horizontal wedge,. 
wouid lead to the absurd conclusion that the rail itself tapers. Wolfe's 
descriptions and drawings are entirely lacking, in that "substantial 
représentation of the patented improvement in such full, clear, and 
exact terms as to enable any perspn, skilled in the art or science to 
which it pertains, to make, construct, and practice the invention" cov- 
ered by Kramer ; it does not anticipate. 

As to infringement, the plaintif? maintains, not only that the basic 
idea of the patent in suit is found in the Ajax anchor, but that, élément 
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for élément, daims 1 and 3 can be read upon the latter device. The 
défendant dénies that the several éléments of the claims in suit are 
responded to in any fair sensé in its device ; it contends that the f unc- 
tion of the two members and in the two devices is radically différent, 
and that therefore, even if its device falls within the letter of the 
claims, it is in spirlt and essence se substantially différent as to es- 
cape the charge of infringement. In the Kramer device, the wedge 
member acts as the intermediate part or wedge for both the vertical 
and the horizontal gripping action, while in the Ajax the member 
colored blue acts as the intermediate part or wedge for the vertical 
gripping action only, and the wedge 16 of the member colored red, 
which in Elfborg's spécifications is termed the wedge member^ per- 
forms that function in the horizontal gripping movement. 

Many other, though less significant, différences are pointed out by 
the défendant. Thèse resuit primarily from the différences just noted, 
or from modifications in form resorted to in order to save métal, and 
thus to produce a less costly and more available commercial device. 
The base of the member colored red of the Ajax is very short, and 
does not extend transversely beneath the entire length of the base of 
the other member. In the Kramer construction, flange 8 is caused 
to grip the rail base by a pushing or compressive force ; in the Ajax, 
it is puUed over the edge of the rail base. The means by which the 
two members are mutually supported differ somewhat. Part 16 of 
the Ajax structure is a wedge and not simply, as in Kramer, a flange ; 
Kramer's rib 10 is a wedge or part of a wedge, while defendant's is 
a flange. But this distinction is of no importance hère for, whether 
a true wedge or not, each of thèse parts in both devices has a wedging 
surface and thèse surfaces in both devices co-operate in like manner 
to perform the same wedging function. Defendant's contention that 
the parts of the Ajax numbered 16 and 18 cannot be fairly assimilated 
to the correspondingly numbered flanges of the patent in suit, is not 
sustainable; the hook is duplex in form and clearly performs the 
double function of gripping the rail base and assisting in the horizontal 
wedging. 

It is urged that thèse différences are vital when, because the ad- 
vance in the art is graduai, proceeding step by step, each inventor is 
-entitled at best only to the device which embodies his forward step 
and every inventor is entitled to his own spécifie structure, as long 
as it differs from and does not include that of his competitors. Rail- 
way Co. V. Sayles, 97 U. S. 554, 556, 24 L. Ed. 1053. Concededly, 
Kramer is not a pioneer ; his invention is narrow and his patent is 
limited in scope ; his is not the first double wedge rail anchor ; but 
while single grip anchors had the two flanges, which engage the op- 
posite edges of the rail base, on separate members, this improvement 
is not to be found in the prior double grip anchor. 

Despite the différences noted, the Ajax anchor, in our judgment, 
not only responds to the claims in suit, but it embodies the basic con- 
ception which was Kramer's contribution to the art. The essence of 
his invention is a double grip anchor of two members — the one with 
a rail edge engaging flange, a base extending transversely benea ûx the 
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rail base for its entire width, and a tapering rib inclined horizontally ; 
the other with a flange engaging the other edge of the rail and a flatige 
engaging the inclined rib, thus affording the means by which the two 
members are drawn together. The function of his improvement over 
the prior art was to insure, not simply a firm and seciire gripping of 
the edges of the rail, but a direct and effective support of the inner 
member on one side of the rail base, so as to enable that member to 
resist the strain of the downward pressure imposed upon it when 
its depending tie abutment is forced against the tie by the creeping 
of the rail. 

The fundamental feâtures of the Kramer patent are employed in 
the Ajax structure in order to secure the same objects. The latter 
not only responds literally to the Kranier claims, but it opérâtes on 
the same gênerai principles and is essentially similar in form, so far 
as form is material to obtain the results sought by Kramer. Transpo- 
sition of parts without change of opération or function is of no im- 
portance. That the Ajax, by decreasing very considerably the amount 
of métal required without in any way altering the method of opération 
or the objects to be attained, represents a valuable improvement over 
Kramer, does not save it from the charge of infringement inasmuch 
as, despite the changes in form thereby secured, the structure is built 
upon and embodies Kramer's conception and contribution to the art. 

The decree must be reversed, and the cause remanded for further 
proceedings in accordance with the views herein expressed. 

On Pétition for Rehearing. 

In a pétition for rehearing, appellee again emphasizes the Wolfe 
patent and présents a new theory to demonstrate anticipation of the 
patent in suit and a new wooden model in support thereof. It is 
urged that, as the coacting surfaces of flanges A" and B-', whose length- 
wise tapering produces the vertical wedge action, also incline up- 
wardly and inwardly conformably to the rail base, the wedge mem- 
bers, after being driven in far enough to grip vertically, on further 
pressure will move laterally along the rail base, thus producing a hor- 
izontal wedging action and averting the destruction of the anchor. 

But, as Wolfe states in his spécifications, when the wedge-shaped 
member is driven in so that the two members are fîrmly wedged to- 
gether, "then the pin is inserted." In other words, further pressure, 
with the resulting transverse movement that could produce a horizontal 
grip, is not contemplated ; it is to be avoided. And clearly, neither 
in his spécifications nor in his drawings does Wolfe in any way al- 
lude to or disclose the possibility or desirability of such double wedge 
action. On the contrary, when he speaks of wedge shape or wedge 
action, he immediately defines it, and limits it to a longitudinal taper- 
ing or vertical wedging action. Figure 1 of his drawings, unlike the 
model offered, shows no clearance between the inner vertical edge of 
the base A^ of member A, and the bottom of the inclined shoulder at 
the middle of the base of member B ; as there shown, with the two 
members fitted on the rail base, any relative movement of them, trans- 
versely thereof, is blocked. 
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The successful argument of appellee's présent solicitors in distin- 
guishing Wolfe, when cited during the prosecution of the Elfborg 
patent, is persuasive against their présent contentions. Moreover, 
neither claim 1 nor 3 of the patent in suit responds to the Wolfe pat- 
ent; claim 3 spécifies that each wedging action is produced by a dif- 
férent pair of wedging surfaces ; claim 1 requires the base member 
to extend wholly beneath the rail base. Moore, No. 1,008,183, though 
later than the patent in suit, was applied for three months earlier. If 
{t were the prior invention, claim 1 v^^ould be anticipated. We are 
satisfied, however, from the évidence, none of which was taken in 
open court, that priority of invention must be awarded to Kramer. 

Sponenberg, No. 1,001,177, is a three, not a two, pièce anchor; the 
wedging effect is diiïerently produced. Moreover, neither he nor 
Player, No. 974,821, suggests the wedging action hère in question. 
Neither of thèse patents is ref erred to in appellee's original brief. 

The pétition for rehearing will be denied. 



WEST COAST ROOFING & MPC. CO. et al. v. ELABORATED READY 
ROOFING CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. October 3, 1917. Reliearing 
Denied December 20, 1017.) 

No. 2420. 

1. Patents ©=».'î28 — Validity — Ornamental Prbpahed Rooeing. 

The Becker patents, No. 1,024,549 aud No. 1,024,550, for a proress for 
niaking ornamental prepared rooflng and for the product of sucli process, 
are void for anticipation by the Xiird patent. No. 1,181,827, which was 
first applied for. 

2. Patents <S==>91(1)' — Suit fok Infringement — Burden and Sufficienct of 

Peoof. 

The burden rests on complainant in an infringement suit to prove an al- 
légation that the patentée was the original and first inventer of the thing 
patented, and where in interférence proceedings in the Patent Otilce, 
after the patent had been Inadvertently issued, priority of invention was 
awarded to another, whose application was earlier, and to whom a patent 
was subseqnently issued, which décision was attirmed by the Court of 
Appeals of thei District of Columbia, the niere priority in date of the 
patent in suit is not sutlicient to sustaln such burden. 
S. Patents <©=>.S28 — Validity and Infringement — Ornamental Prepared 

ROOFlNG. 

The Becker patents, No. 1,157,664 and No. 1,157,665, for a process for 
maklng ornamental prepared rooling and the resulting product, held 
void for laclv of invention as to the first patent and claims 2, 8, 4, 6, and 
7 of the second. Cluims 1, 5, 6, and 8 of tlie latter held not infringed. 
4. Patents (S='.328 — Infrinoement — Ornamental Prepared Roofino. 

The Goldberg patent. No. 1,113,116, for a process of making ornamental 
prepared roofing and the resulting product, hcl6 not infringed. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the Elaborated Ready Roofing Company and Mathi- 
as B. Becker against the West Coast Roofing & Manufacturing Com- 

©=3FoT other cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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pany and J. H. Hurd. Decree for complainants, and défendants ap- 
peal. Reversed. 

Suit by the West Coast Roofing & Manufacturing Company and 
J. H. Hurd against the Elaborated Ready Roofing Company and 
Mathias B. Becker. Decree for défendants, and complainants appeal. 
Affirmed. 

Charles C. Bulkley, of Chicago, IlL, for appellants. 
Rudolph Wm. Lotz and George 1,. Wilkinson, both of Chicago, 111., 
for appellees. 

Before KOHI^SAAT, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge. Two pending actions were Consolidated 
in the District Court. In the one appellants were plaintiffs, and ap- 
pellees were défendants; in the other appellants were défendants 
and appellees were plaintiffs. The District Court sustained âll claims 
of four patents to Mathias H. Becker, the first two being Nos. 
1,024,549 and 1,024,550, both granted April 30, 1912, and the other 
two being Nos. 1,157,664 and 1,157,665, both granted Oçtober 26, 
1915; found appellants to hâve infringed each claim of ail four 
patents; enjoined further inf ringement ; and ordered an accounting. 
In the other suit, appellants' bill, involving the alleged infringement of 
patent No. 1,113,116, granted October 6, 1914, to S. H. Goldberg, 
was dismissed for want of equity. 

[1] Appellee's first two patents are a process and a product patent 
pertaining to ornamented prepared roofing, which is also the subject- 
matter of the last two numbered patents, also a process and a product 
patent. Appellants' patent No. 1,113,116 is a combined process and 
product patent, pertaining to "waterproof roofing material." Still 
another patent to one Charles S. Bird, No. 1,181,827, is of utmost im- 
portance. 

The dates are significant, tliough somewhat confusing. The order 
in which the applications were filed does net correspond with the 
order in which the patents were granted. Goldberg's application was 
filed first, July 11, 1910, Bird was second, August 21, 1911, Becker was 
third, February 1, 1912, for his first two patents, while applications 
for his second two patents were filed September 4, 1912, and May 3, 
1913, respectively. Becker's first two patents were granted April 30, 
1912, Goldberg's patent was granted October 6, 1914, and Bird's pat- 
ient was granted May 2, 1916. 

The constantly increasing demand for prepared roofing has spurred 
manufacturers of this product to produce, not only the most service- 
able, but the most attractive, roofing. Prepared roofing of monotonous 
color and design is acceptable upon many buildings, but for dwellings 
and buildings of a higher class ornamentation is désirable. To meet 
this requirement, manufacturers hâve produced a myriad of designs 
and products, some of which hâve marked a distinct advance in 
the trade and hâve been the subject of patent grants. As in most 
products of commercial value, the élément of economy in cost of con- 
struction has played its important part. 

Ail the patents under considération pertain to a roofing material 
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which gives a shinglelike appearance to the finished product. After 
the first two patents to Becker had been granted, the Patent Office 
discovered that an interférence should hâve been ordered as to Bird's 
prier and pending application ; and it so declared. In this inter- 
férence proceeding the Patent Office decided in favor of Bird, and 
Becker appealed to the Court of Appeals of the District of Columbia, 
where he agam lest. Appellees upon the trial of this suit claimed that 
they were able to prove, by évidence discovered since the above hear- 
ing, that Bird vvas not the first inventer of the product covered by 
the single claim of the Becker product patent. 

AU the patents under considération hâve for their admitted ob- 
ject the giving of a varicolor shinglelike appearance to the finished 
product. Becker, Bird, and Goldberg used an asphalt base impreg- 
nated and coated with waterproof material, with a surface coat of 
granular grit or gravel. The particular novelty or asserted improve- 
ment consisted of applying to this préparation a coloring material 
which, viewed from a distance, produced the desired eflfect. Becker 
contends that his coloring material, a black asphalt paint, furnished 
an élément supplied neither by Bird nor Goldberg. He claimed the 
asphalt paint acted as a solvent upon the asphalt base and mingled 
with it, cind as a resuit the product wore much longer. The Goldberg 
patent (at least prior to the insertion of claim No. 2) merely called 
for a waterproof coloring material (ink was at first used) applied to 
the surface of the roofing material, and it did not become amalgamated. 
with the asphalt base. 

Prepared roofing material with an asphalt base was old in the art. 
The material, as well as the combination for making this waterproof 
roofing product, had been long known to, and extensively used by, the 
trade. Ornamentations and color effects, as such, were also old. As 
early as January 31, 1893, George S. L,ee secured a patent, No. 490,668,. 
for roofing material which provided for colored stripes; the spécifi- 
cations stating: 

"This surface may be embossed or othenvlse finished by painting iu orna- 
mental designs, the exterior surface to produce the effect of tiles, shlngles, or 
other roofs. * • * " 

A comparison of the language of the patents is instructive. Gold- 
berg's first claim reads : 

"The process of preparing ornamental roofing, consisting in coating the 
surface of a flexible absorbent material with a hot bltuminous blnder, whlle 
said binder Is heated applying a layer of granular material, and before sald 
binder is cool applying a layer of paint In design.i." 

In his description he says : 

"The nature of the faclug is such that it can be more accurately and ef- 
fectively tlnted or colored whlle in a heated condition, and the tintlng or 
coloring matter also more efCectively unités and mixes with the asphaltic solu- 
tion with. which the facing Is mlxed. * • * The coated web is then run 
through suitable pressing roUs. While still in Its heated condition the web of 
roofing is run through a pair of rollers, one of which is provided with tintlng 
or printing fornis. The paint or tint applying torm is provided with raised 
designs. Thé construction is such that the varlous designs are applied to the 
facing of the roofing symetrically and accurately and whlle the rooting is stllli 
in its heated condition." 
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Becker in his description says : 

"This invention relates to improvements in what is known as prepared 
roofing, and has for its object to provide materiai of ttiis diaracter luiviii^: 
on its exposed side a design in différent colors in imitation of a sliiiiprle or 
tile roof. * » * Tttis coating is of sucli a cliaracter as to eut iiico the 
asplialtum coating of tlie wooi feit by partially dissolving tlie same, so tliat 
tiie second coating will become amalgamated witli tlie flrst." 

His claim reads as f ollows : 

"l'repared roofing, comprising a sheet of fibrous materiai, impregnated and 
coated with a waterproof materiai, said coating being varied in tbickness in 
varions flelds, a coating of granular grlt, partially imbedded in said coating 
lu tbe flelds of least tbickness, and a similar coating completely imbedded in 
the flelds of greater tbickness." 

While Goldberg first made application for a patent, we conclude 
that with claim No. 2 eliminated (later herein discussed) he did not 
anticipate Becker's patent. The latter's use of an asphaltum paint 
or other coloring materiai, which acted as a solvent upon the asphalt 
base, was not anticipated by the application "of a layer of paint in 
designs," as described in claim 1 of Goldberg's patent. Evidence of 
actual practice by Goldberg strongly supports this conclusion. Instead 
of a solvent being actually used, appellant, though a manufacturer of 
asphalt paint, used ink for his coloring materiai, until after appellee's 
product was placed on the market. 

But Bird's patent, the application for which was filed before Becker's 
application, was not so restricted. In his description Bird says: 

"The object of the invention is so to construct building materials and par- 
ticularly roofing paper Laving a layer of asphaltlc or sîmllar waterproof ma- 
teriai provided witli a coating of comparative! y fine minerai particles that said 
surface may, in appearance, simulate a séries of slates, and, in addition, to 
more securely fix certain areas of said particles in place. * * * In carrying 
this invention into practice it has betm my main object to produce building 
materiai and particularly building paper tiaving a more ornamental appear- 
ance than that heretofore construeted. • » ♦ " 

After describing the usual method of making the roofing materiai 
and efiforts to relieve the monotony in appearance of such a produc- 
tion, he says : 

"I now take fluid or semitîuid materiai substantlally of the nature of the 
materiai of the layer 6 and of a color contrasting with the gênerai color eft'ect 
of the combiued i)articles 7, 7, and apply such materiai in areas. Unes, or 
stripes 8, 8, of comparative tbickness, in any predetérir.ined pattern to the 
surface formed by thé particles 7, 7, wbereby said materiai of the areas S, 8, 
forms a binder for the particles 7, 7, which it covers and, to some estent, 
unités with, the layer 6", while the contrasting color of such materiai S, 8, 
forms a design or pattern on the outer surface of the strip by covering certain 
of said particles, groups or areas of said particles." - 

The figures 6, 6, refer to the asphaltum base, and the figures 7, 7, 
to the gravel, and 8, 8, is the paint or coloring materiai. Sinee novelty 
in the Becker patent is dépendent upon this factor hère described as 
8, 8, Bird's further description is most significant. He says; 

"While I prefer to make use of asphaltlc materiai for layer 6, and for the 
«verlay 8, S* I do not limit myself to the use of such materiai. Tli© particles 
7, 7,: may be grains of sand, soapstone, or any other natural or artiflcial par- 
ticles adapted for the purpose herein described." 
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He then concludes: 

"I prêter to apply the materlal forming ttie overlay pattern S, 8, In sucU a 
manner, o/ such ocmsistenoy and condition that it will be readlly recelved 
Ijetween the partiales 7, 7, and to some extent vHll unité icith material of 
thc layer €." 

His claim 5 is as f oUows : 

"Building material of the nature described comprising a base having an 
asplialtic layer f urnished with a coating of fine minerai particles, and an over- 
lay pattern of compara tively thlck plastic material In which certain areas of 
said particles are embedded and covered, substantlally as described." 

Appellee's attorney describes the novel élément in the Becker dis- 
covery as foUows: 

"The liquid is then applied upon the grit surface of the rooflng, » • * 
to produce a design thereon in any desired configuration. The liquid thus ap- 
plied Completel y envelopes and covers the grit particles and flows through 
the interstices between the same into contact with the asphaltic coating of 
the web, which it attacks and dissolves, so that, when dry, the asphaltum of 
the liquid is homogeueous and amalgamated with the said coating, which 
holds the grit particles in place." 

The excerpt is significant as an admission. Briefly it might be said 
that novelty in Becker's patent lay in the use of the asphaltum paint 
because of its color effect, combined with the efïect produced on the 
asphalt base tending to greater endurance. The distinguishing fact 
being thus emphasized, and we believe, accurately stated, the conclu- 
sion necessarily follows that the Bird patent anticipated Becker's pat- 
ents. Becker's product and process patents, Nos. 1,024,549 and 1,024,- 
550, must be declared invalid, unless Bird was not in fact the first in- 
venter. 

[2] The facts in référence to the issue of priority of discovery be- 
tvyeen Becker and Bird are unusual. After meeting defeat in the Pat- 
ent Office and in the Court of Appeals for the District of Columbia, 
the controversy between thèse two patentées (Becker and Bird) was 
renewed in the Upited States District Court for the Western District 
of New York, where it was undisposed of at the time this decree was 
entered. Appellees in that équitable action, brought under section 
4918 R. S. (section 9463, Comp. Stat. 1916), assert that Becker was the 
first inventor of the subj ect-matter covered by Becker's patent, and 
that they hâve discovered new and persuasive évidence bearing upon 
this issue since the disposition of this controversy by the Court of 
Appeals of the District of Columbia. At the time of the trial of this 
suit, this "new and persuasive" évidence had not been submitted in the 
pending suit in New York, nor was any such évidence oflfered on the 
trial in the District Court in this suit. 

But it is contended that until this équitable suit, brought under sec- 
tion 4918, in the United States District Court, is disposed of, we are 
required to give f uU force and efïect to Becker's patent. We think 
otherwise. Ajppellees' right to recover must rest upon the strength of 
their own claim, and not on the weakness of the opponent's position. 
Both Bird and Becker could not hâve been "the fîrst, original, and 
sole inventor of the subj ect-matter," covered by the common claim. 
249 F.— 13 . . 
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Bird's application antedated Becker's and in the interférence proceed- 
ings both the Commissioner of Patents and the Court of Appeals for 
the District of Columbia decidëd Bird's discovery antedated Becker's 
discovery. It follows, therefore, that notwithstanding Becker's pat- 
ent was first issued (through inadvertence of the Patent Office), Bird's 
subsequently issued patent was a full anticipation of Becker's dis- 
covery. 

We then hâve a situation where the record fails to show any évi- 
dence tènding to defeat or impair the effect of the adjudication of the 
Commissioner of Patents, affirmed by the Court of Appeals for the 
District gf Columbia. Appellees are required to substantiate the allé- 
gations set forth in their bill, the first and material one of which was 
that they "were the first, original, and sole inventer of a certain new 
and useful improvement in the method of ornamenting and preparing 
roofing," described in the patent, and, having f ailed to sustain this 
material allégation, the suit must be dismissed. Of course, if appellees 
can prevail in their pending suit against Bird, brought under section 
4918, R. S., a différent situation will be presented. We are, however, 
required to détermine this suit upon the évidence before us. 

[3] Becker's two later patents deal with an improvement on the 
prior patents just considered. They are both dépendent upon the use 
of sand or similar material upon the asphalt paint. In the later patents, 
patentée describes the manufacture of the prepared roofing, and closes 
the description in the following language: 

"This Is accomplished preferabl.v in the manner and by the means fuUy 
described in letters patent Nos. 1,024,549 and 1,024,550, issued to me on 
April 30, 1912.". 

He further said: 

"The particles (F) afford a protective coating for the pattern material and 
serve also toprevent the latter from adhering to the coat (C) when the rooling 
is rolled up for shipment." 

In the process patent, issued on the same day, patentée says: 

"The prlmary object of the invention is to provide means wJiereby sucli 
flow of the liquld after application to the roofing is prevented. To this end 
the présent invention eonsists principally in thickenlnfe the liquld after ap- 
plication on the surface of the roof to prevent flow thereof, and thus to pro- 
duce a well and sharply defined configuration on the roof." 

Upon the oral argument, in support of thèse last two patents, ap- 
pellees contended that the application of sand upon the asphalt paint 
resulted in ridges being f ormed, which in turn acted as a check to the 
flow of the water over the roof, and thus prevented the snow and ice 
from carrying off the grit. The testimony in the case, however, sup- 
ports the concliision hère reached that thèse so-called dairis or ridges 
were barrén of practical value in the respects abpve assertèd. 

We déem an extended 'discussion of thèse, patents unnecessaiy. In 
our opinion, the application of sand upon paint to prevent its spreading 
isnot patentable invention. If doubt otherwise remâined, it would 
disappear by reason of the issuance of patent No. 278,722 to Henry 
M. Miner, granted June 5, 1883, and covering "roofing fabric." In 
this patent the patentée says: 
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"The layer of sand is sufflcient to act as a dryer and to cover the whole up- 
Ijer surface of the paper, so that the tar is not exposed at ail, thus renderlug 
the f abric easy to handle and preventing tlie liability of it stlcking or adheriiig 
to other objects," 

In view of this conclusion^ it is unnecessary to consider appellants' 
further claim that they do not infringe either of thèse two patents. 

In the considération of ail four patents to Becker, no claim has 
been made that, under the circumstances disclosed by the évidence, 
the process patents could stand in case the product patents were de- 
clared invalid. No separate considération of the process patents is 
therefore necessary. It appears, moreover that numerous claims of 
the second process patent, particularly 1, 5, 6, and 8, are not infringed. 

We conclude patent No. 1,157,664 is invalid, and claîms 2, 3, 4, 
6, and 7 of patent No. 1,157,665 are invalid, while claims 1, 5, 6, and 
8 of said last-named patent are not infringed, and their vaUdity is not 
decided. 

[4] Appellants contend, in référence to the suit wherein théy were 
plaintifïs in the court below, that the Goldberg patent, No. 1,113,116, 
contains two valid claims, which were infringed by appellees. As 
pointed out in the fore part of this opinion, claim No. 1 of this patent 
was not an anticipation of the first Becker product patent, and appel- 
lees did not infringe this claim. Claim 2 of the Goldberg patent reads : 

"As a new article of manufacture, a flexible strip of rooflng materlal, com- 
prising a foundatlon of pliable absorbent f abric, a bitumlnous waterproof bind- 
er assoclated witli tbe face of the fabric, a facing of granular materlal ad- 
hesively secured in place in the binder and havlug portions projectlng above 
the surface thereof, and a waterproof coloring materlal applied to a plurulity 
of fields or areas of the facing, contrasting with the interposed spaces and 
forming designs, said coloring materlal being intimwtcly asaociated wlth the 
binder and fnrming a coverwg and an Intimate union with the surfaces to 
which it is applied." 

The italicized words render the construction of the claini difficult. 
Did the claimant ref er to the asphaltum base or to the gravel thereon ? 
Was patentée referring to the same material when he used the words 
"intimately associated" as when he used the words "forming a cov- 
ering"? Would not the whole paragraph be more consistent and in- 
telligent, if the words "forming a covering," appearing therein, limit- 
ed and modified the words "being intimately associated with," appear- 
ing just above? 

In view of the fact that the Bird application was then pending 
and the Becker patent had been recently granted, it is the most fair 
construction of the language of this claim to so restrict it as to ex- 
clude the product described in either Bird's or Becker's patent. This 
claim No. 2, as originally filed, never contemplated the use of a paint 
such as asphalt paint or any other coloring material that would act as a 
solvent for the asphaltum base. The file wrapper disclosed many mod- 
ifications and amendments to this claim as originally filed. It appear- 
ed^ clothed as above quoted, only after Becker's patent had been 
granted. 

We conclude that this claim No. 2 of the Goldberg patent does 
not include a waterproof coloring material which is also a solvent for 
the asphaltum base. So construed, there was no inf ringement to be 
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enjoined, and its validity in view of the patent to Bird need not "uïï 
considered. 

The decree of the District Court in the suit wherein appellees arc 
complainants and appellants are défendants, No. 396, is reversed, with 
directions to dismiss the bill. The decree in the suit wherein appel- 
lants are plaintififs and appellees are défendants (No. 397) is affirmed. 
Appellants are to recover costs in this court. 



SCHRAM GLASS MFfi. CO. v. HOMEB BROOKE GLASS CO. 

(Circuit Court of Appeals, Seventh Circuit. January 25, 1918. Rehearing 

Denied April 5, 1918.) 

No. 2435. 

1. Patents <S=328 — Validitt and Infbingement. 

The Brooke patent, No. 723,983, for an apparatus for cutting and dis- 
trlbuting molten materlals, which automatically cuts an unlnterrupted 
flow of molten glass into a mold when the mold is fllled, and supports the 
severed stream until another mold is brought into place, was not antici- 
pated, discloses patentable invention of a highly merltorious character, 
and is valid ; also heU infringèd. 

2. Patents ®=>157(1) — Consteùction of Claims — Qualifting Clause. 

A clause at the beginning of the clalms of a uiechanical patent, stating 
the purpose of the device, is not to be ignored as not describing any 
élément, but is a modifyiug clause, to be read upon every élément there- 
after descrlbed. 

3. Patents <S=3l25 — Vamdity — Abandonment op Application. 

The failure of an applicant for a patent to prosecute his application 
within two years after it was filed does not invalidate a patent after- 
ward granted thereon ; such allowanfe being within the jiirisdiction 
glven the Commissioner by Bev. St. § 4894 (Comp. St. 1916, § 9438). 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Illinois. 

Suit in equity by the Homer Brooke Glass Company against the 
Schram Glass Manuf acturing Company. Decree for complainant, and 
défendant appeals. Affirmed. 

Russell Wiles, of Chicago, 111., for appellant. 

Frederick P. Fish and Charles Neave, both of Boston, Mass., for 
appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge. From a decree sustaining patent No. 
723,983, granted to Homer Brooke, March 31, 1903, holding appel- 
lant had infringèd it, and enjoining further infringement, this ap- 
peal is taken. The défenses are invalidity and noninfringement. 

The patent to Brooke relates to an apparatus for cutting and dis- 
tributing molten materials, particularly glass, and is of particular 
value to the manufacturer of fruit jars, bottles, and other similar 
glass objects used by the public in large quantities, thé cost of which 
constitutes an important factor in their successful manufacture. While 

^:=5For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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the art of making glass articles is old, it was, prior to Brooke's (ie- 
vice, déficient in a particular, an understanding of which is better 
obtained by a brief gênerai description of the art to which it relates. 
In making articles of molten glass prior to this discovery, a con- 
sidérable quantity of the molten material was taken from a furnace 
to a mold by a workman, called a gatherer, who, by the use of a 
"punty" rod, injected into and twisted around in the molten mass in 
the furnace, first coUected and then transferred it to a position over 
a mold of predetermined size into which the glass ran from the rod. 
Another workman stood by, and with shears eut this string or stream 
of flowing glass when directed. The gatherer then twisted his rod, 
so as temporarily to prevent glass falling ofï and until another empty 
mold was supplied, and then the opération was repeated. Machines 
for receiving this product, containing molds of predetermined capacity, 
were in common use, and, not infrequently, easy and ready method 
of substitution of one mold for another was provided. Some devices 
for receiving the molten mass in the mold, and for the prompt ex- 
change of the molds, were patented, and at least one must be es- 
pecially considered — the patent to Steimer, No. 549,404, issued No- 
vember 5, 1895. 

[1] Brooke's contribution to the art consisted in producing an ap- 
paratus that would better, more rapidly, and more economically con- 
vey the molten mass from the furnace to the mold. Instead of the 
interrupted flow of glass, and the delayed method of transferring with 
a punty rod this substance from the large réservoir to the mold, in 
use prior to this discoverj', appellee's device permitted the glass to fîow 
continuously from the furnace, and the severing knives were made to 
act automatically, and m,eans for supporting the severed stream were 
provided ; the accumulated flow being poured into the opening of the 
next presented mold. The characteristic claims are as followS : 

Cluim 1: "An autoiiinlic device for outting or sepuratins; an unsupported 
freely ^owiiiK streau) of molten material into imformed molten masses, the 
saine eomprisinj; a cuftinj; knlfe and means for moving tlie same and nieans 
for snpportinK the sevei-od sti'eam of continuously llowint,' material." 

Claim ;î: "An autonuitie device for cuttjng or separating a flowing stream 
of molten matt^rial into nnfoi'med molten masses, the same comprîsing a cnt- 
ting knife and the means for moving the siime, and mean.s for discharging tlie 
said molten niasses into seitable réceptacles." 

Olaim 4: "An autonuitie device for cutting or separating a flowing stream of 
molten material into unfonned molten masses of predetermined quantity. 
the same comprising a knife and means for moving the same, a plurality of 
réceptacles, and means for dischargiug the said molten masses into said re- 
ceiitat-les." 

Claim 5: "An automutic device for cutting or separating a flowing stream 
of molten material into unfonned molten masses, the same comprising a 
Unife and meatis for moving the same, a plurality of réceptacles, means for 
diHcharging the said molten nuisses into said réceptacles, and means for in- 
termlttently moving said réceptacles into iiosition to receive cut-off masses." 

Claim G: "An automatic device for cutting or separating a flowing stream 
of molten material into unformed molten masses, the same comprising a 
knife and means for moving the same, and means for causing the said cut- 
ting device to temporarily support the molten stream." 

The device is hercwith shown in Fig. 1, the séquence of position 
of cutting knife and réceptacles in the opération of severing the 
molten glass stream being illustrated. • 
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37 is a conduit which aids in conducting the glass from the furnace 
to the réceptacle 30. . The cutting knif e 23 is cup-shaped, one side 
of which is provided with a cutting edge îl^,. Another knife which 
moves in the opposite direction, consists of blade 21, carried on the end 
of an arm, extending from the hub (the arm and hub not being shown 
in the figure), ail working automatically. When the constantly flowing 
stream of glass has filled the mold, the two blades corne together 
as shown in B, the stream is eut, and the knife passes to the position 
C. While the glass is momentarily supported in the cup-shaped récep- 
tacle, as shown in figure C, an empty mold is being brought into posi- 
tion underneath. In D, the tilting opération has been completed and 
the molten glass has been discharged from the réceptacle into the 
mold underneath. The knife and the cup-shaped réceptacle then ré- 
sume their normal position by the action of gravity. The molten 
mass proceeds to flow into the mold next succeeding. While this 
is not ail of the machine, it describes the mechanism of its more im- 
portant parts. 

The distinct contribution to the art was so obvions that appellant 
concèdes patentability to Brooke's discovery, but claims that a process 
and not an apparatus discovery is disclosed. It contends that, an ap- 
paratus patent having been issued, it was invalid in view of the prior 
art, which contention calls for a considération of the Steimer patent, 
designated by its patentée as a "glass measuring apparatus," but claimed 
by the appellant to be capable of being used so as to meet ail of the 
spécifications and claims found in the Brooke patent. 

Figures 3 and 4 appearing below describe the material part of the 
Steimer apparatus, which, appellant claims, is capable of perform- 
ing the same function described in Brooke's patent, and is anticipatory 
of the claims therein set forth. 
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We employ language f rom appellant's brief to describe the Steimer 
apparatus : 

"In tlie Steinior niachliio thfre is a plate 2, wlth a central measurlng opeu- 
iug .'S preciscly like the correspontliiig openiug in defendant's liner macMne. 
In tlie norniiil position of the parts shown in Flg. ;>. of the Steimer patent a 
plate .( llps beuealh the hole 3 in the plate 3 and a funnel or cup-shaped 
openins G in an iiji])er plate .'/ registers with the opening 3. Glass Is flowe,d 
iiito tiu- meiisni-ing i-eccptatle 3 with the parts as shown in Fig. 3. The upper 
and lower iilatcs are theu raoved by the operator to sever the glass in the 
Hieasni'ing opening .( fi'om the stream ahove it, and immediately thereafter the 
hole 7 in the lower plate 5 reglsters with the measurlng openlng 3, so that the 
<'iit-olï mass falls Into the mold beneath (Flg. 4). This is precisely what hap- 
lieus in the defendant's liner machine. Now it is quite true that Steimer con- 
tcmplated corapletely filling the openlng 3, while défendant does not do so, and 
it is yulte true that Steimer contemplated an intermittent streaim from a 
punty rod inst«ad of the continuons stream ; but it is equally true tliat if a 
continuons stream were supplled to the Steimer machine, it would do exactly 
what defendant's liner machine does. // a continuons stream were fed into thh 
oup-shaped rœeptacle 6 in the upper plate 4 0/ Steimer, it would flow into the 
measuring rcceptode ivhen the parts were in the position shown in Vig. 3, 
and immédiat '.'hi they move to the position shown in Fig. 7/ the stream would 
be eut off and hmbandcd on the upper surface of the plate 2 precisely as in 
defendant's liner machine, and on the return of the parts to the position .shown 
In Fig. 3 the accumulated gob would drop into the measurlng openlng 3." 

Whether Brooke's apparatus patent is valid, in view of the prior 
art as disclosed in the Steimer patent, is the chief question for con- 
sidération on this appeal. Appellant rests its case on thèse two propo- 
sitions: (a) If the prior art disclosed a device of Hke construction, 
capable of performing the same function as the patent in suit, even 
though the inventor had no idea of making use of his apparatus for 
such a purpose, the patent is anticipated. Carnegie v. Cambria, 185 
U. S. 403, 22 Sup. Ct. 698, 46 L. Ed. 968. (b) Steimer's device will do 
the very things claimed for Brooke's apparatus. In other words, 
appellant admits that Steimer's "orifice" was for a measuring de- 
vice, and admits that Steimer had no idea of using a "continuous fiow- 
ing stream of glass, cutting and temporarily supporting it," but that, 
because Steimer's machine was capable of being so used, it anticipated 
Brooke's structure, and the latter's patent cannot be saved by reason 
of the fact that a process was disclosed which was patentable. 

Would Steimer's apparatus do the things which can be done by a 
device embodying the claims of the Brooke apparatus? The pith of 
appellant's contention lies in the italicized portion of the foregoing 
quotation. Unfortunately for appellant, Steimer described the opéra- 
tion of his machine (and we believe the only possible opération) specifi- 
cally in the spécifications to his patent. He said : 

"Tlie opération is as f oUows : The mold 8 to be charged with glass is placed 
under the plate 2, beneath the position of the hole S, and the plates 4, 5, are 
moved, so as to bring the holes 6, 3, Into register. The gatherlng boy then 
Introducea Into the hole 6 wlth his punty emough molten glass to fiU the 
caylty S, and by means of the operatlng lever 6 the plates J/, 5, are moved so 
as to bring the holes 3, 7, into register and to move the hole 6 away from the 
hole 3. The movement of the hole 6 away from register with the hole 3 shears 
off the glass in hole 3 from the glass on the worliman's punty, leaving in the 
hole 3, enough glass to flll the same accurately, and the movement of the hole 
7 into register with the hole 3 causes the glass to drop from the latter into 
tbe mold 8 below." 
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Describing his drawings he said: 

"In the drawings, l i-ciireseiits a plate haviii^ formed there through a mcas- 
uriug eavity 3, dowuwardl.v flaring in form. /; and 5 are Iwo plates, mounted, 
respectively, on the top and bottoni of the plate 3, and connected so that thcy 
may be moved siinultaueously back and forth in contact vvlth the plate 3. The 
top plate Is formed vvith a hole 6' and the bottom plate with a hole 7, said 
holes being situate so that they shall register with the hole 3 at respectively 
opposite ends of the travel of the plates ^ and 5 — 1. e., when the hole 6" is in 
register with the hole 3, Flg. 3, the hole 7 shall be out of register, and that 
when the holes 7 and 3 are in register the hole 6' shall be out of register, 
Fig. 4. The hole 3 is made of proper size to contain the amount of glass re- 
quired to be delivered to the mold." 

This construction renders impossible the opération described by 
appellant in case a continuous stream were fed into the cup-shaped 
réceptacle 6. The cup-shaped réceptacle 6 is net stationary, and the 
successful opération of this glass measuring apparatus is made to dé- 
pend upon the movability of plates ^ and 5. Under such a structure 
a continuous stream could be fed into the cup-shaped réceptacle 6 only 
in case the stream itself moved similarly to plate If., and even then it 
is doubtful whether the stream of molten glass would follow the move- 
ment of the réceptacle 6 so as to prevent any portion of the glass falling 
on the surface of plate 4, instead of in the réceptacle 6. 

Appellant's expert witnesses hâve suggested, by drawing and other- 
wise, that the opening 6 in plate ^ might be so enlarged that, not- 
withstanding the movement of this plate 4, a portion of the opening 6 
would be always under the continuously flowing stream. The sugges- 
tion cornes as a resuit of the Brooke patent. The structure shown in 
Figs. 3 and 4 does not warrant any such suggestion. Referring to 
such drawings it will be observed that the opening S is under the 
flowing stream. When the opening 6 is moved to position shown in 
Fig. 4, the stream of molten niaterial, if uninterrupted, would fall, not 
in opening 6, but upon the plate 4- Neither the drawings nor the 
method of opération described in the spécifications of the Steimer 
patent, permit of, or suggest, a use of the opening 6 in plate Ij. for re- 
ceiving "an unsupported freely flowing stream of molten material." 

We conclude the Steimer apparatus is not capable of being so used 
as to take care of a continuously flowing stream. 

[2] It is further contended that Brooke's discovery, if patentable, 
was not covered by the claims in question, To reach this conclusion 
appellant asks us to ignore the first clause of the claim, whiçh is as 
follows: 

"An automatic device for cutting or separating an unsui)ported freely flow- 
ing stream of molten material into unformed molten mass." 

Appellant contends that this is a mère statement of a process, and 
has no place in a mechanical apparatus, and should be entirely dis- 
regarded when appearing in a claim of an apparatus patent. With 
this conclusion we cannot agrée. While it is true that this clause of 
itself does not describe an élément in the combination, it should not for 
that reason be ignored. Each of the eleiilents of the combination 
should be read in the light of this clause and should be modified by it. 
Such a clause of itself may entirely fail to supply a necessary élément 
in a combination (American Envelope Co. v. A. W. P. Ce, 152 U. S. 
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425, 14 Sup. Ct. 627, 38 L. Ed. 500) yet it may so affect the enumerat- 
ed éléments as to give life and meaning and vitality to them, as they 
appear in the combination. So, in this case, the legitimate and fair 
construction of the claims, particularly in view of the spécifications 
and drawings, requires us to read on each élément of this claim the 
clause which appellant insists is a superfluity. In so doing we are 
not suhstituting an opération for an élément, nor including as an élé- 
ment the particular article upon which the apparatus is to work. We 
are merely giving to the modifying clause the same effect that would 
be given to an adjective or adverb that hmits, enlarges, or qualifies 
the Word it modifies. 

Whether Brooke, at the time he made his discovery, was not 
also entitled to a process patent, we need not consider, for it is not be- 
fore us. Nor are we required to dévote time to the question of the 
patentabihty of Brooke's discovery, for in appellant's brief we find the 
f ollowing language : 

"This lise of the knlfe blades for the dnal purpose of severiug the stream anil 
husbanding It while the raolds are clianged was new with Brooke, or at least 
Brooke luoreased the husbandlng to a very materlal extent ; that Is, f rom the 
slight husbandlng of Picard, Schulze-Berse. to a substantial amount — great 
enough to ab.sorb ail glass flovvlng during the relatlvely long period of 
mold shift." 

Such a concession (justified by the record) clearly and justly crédits 
to Brooke the discovery of an apparatus that would take care of "an 
unsupported freely flowing stream of molten material," which is the 
essence of the value of this discovery. 

[3] Appellant further urges that the application for a patent was 
abandoned in the Patent Office, and this contention is based on plain- 
tifï's failure to prosccute h's application within the period fixed in 
the statute. This contention niast he rejected in view of the décision 
in Western Glass Co. v. Schmertz Glass Co., 185 Fed. 791, 109 C. 
C. A. 1. Appellant cites Steward v. American Lava Co., 215 U. S. 
162, 30 Sup. Ct. 46, 54 L. Ed. 139, to the contrary. but the cases are 
distinguishable and are not in conflict. Section 4892, R. S. (section 
9436, Comp. Stat. 1916), under considération in Steward v. American 
Eava Co., supra, requires an amended application for the patent to be 
verified, and makes no exception, and grants to the Commissioner 
no discrétion. The Commissioner of Patents in the présent case 
was not outside of his jurisdiction when he acted on appellee's appli- 
cation, filed more than two years prior thereto, for section 4894, R. S. 
(section 9438, Comp. Stat. 1916), expressly reserves to the commission- 
er the right to issue patents after such period. 

Claims 3, 4, and 5 are especially attacked, because no basis ior 
them is disclosed in the spécifications or drawings. It would serve no 
useful purpose to reproduce hère the drawings or to quote at length 
from the spécifications. We hâve carefully read the spécifications and 
examined the drawings with the criticism in mind, and find ample 
support for the claims in both the drawings and spécifications. 

Appellant's device so clearly infringes appellee's patent that no 
discussion of this phase of the case will be indulged in. 

The decree is afïirmed. 
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AMERICAN V'ALVP: & MEÏER CO. et al. v. FAIKBAXKS, MOESK & 

OO. et al. 

(Circuit Court of Appeals, Seventh Circuit. August 10, 1917. Eehearing 
Denied Deeember 18, 1017.) 

No. 2423. 

1. Patents ig=»328 — Validity and Infbingement — Railwat Wateb Column. 

The Jolinson patent, No. 818,968, for a railway water column, was not 
anticlpated, and discloses invention of a meritorlous character. Claiiiis 
1, 21, and 38 also held infringed. 

2. Patents <S=328 — Validity and Inpringemext — Railway Watee Column. 

Tlie Foster patent. No. 798,406, for a railway water column, while for 
an Improvement only on that of Johnson, flrst applied for, discloses patent- 
able invention ; also held Inf ringed. 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Illinois. 

Suit in equity by the American Valve & Meter Company and Ed- 
ward E. Johnson against Fairbanks, Morse & Co. and the Sheffield 
Car Company. Decree for défendants, and complainants appeal. 
Reversed. 

Appellauts failed in their suit to enjoin the alleged Infrlngement of clainis 
1, 11, 21, and ;» of patent No. 818,968, issued April 24, 1906, ta Jolinson, and 
claim 1 of patent No. 798,406, issued August 29, 1905, to Foster, both for im- 
provements in railway water columns. 

Johnson's gênerai statement of his invention to obviate defeets In prior wa- 
ter columns, and the clalms in suit, read as follows: 

"This invention relates to Improvements in railway water columns or de- 
vices of that class whieh are more particularly intended for supplylng water 
to locomotive tenders and whlch comprise a stand pipe located alongside of 
a railway track, or between two such tracks, and a laterally extended spout on 
the staudpipe to be turned either at right angles to the tracks to supply water 
to locomotive tenders or parallel to the track to avoid the passing trains when 
not In use, and also adapted to be swung vertically throughout a considérable 
range of movemeut for the purpose of brlnging the mouth of the spout into 
Immédiate proximity to the tank openings of tenders of varlous heights and 
of avoidlng the coal whieh is piled on the tenders above the water tank. 

"The présent improvements hâve relation particularly to the most désirable 
type of this class of apparatus — namely, the type in whieh the spout is pivoted 
to the standpipe at a point below the end thereof and t«;lescopes at Its inner 
end loosely over the downward turned end or nozzle portion of the standpipe. 

"One of the defeets of railway water columns of this klnd, as heretofore 
constructed, has been that the end of the spout in moving downwardly swings 
to oue side of a vertical Une of descent to such an extent as to carry it later- 
ally beyond the tank opening or water hole of the tender, either at the upper 
or lower, or at both, limlts of its movement; arul a principal object of the 
présent invention is to avoid this difflculty by mountlng the spout in such man- 
ner that the arc of movement descrlbed by the end of the spout, even when 
the range of movement provided Is unusually great — six feet, or more — will so 
closely approach a direct vertical line as to keep the spout at ail times lu 
proxiirdty to the tank opening, whatever the helght of the tender. 

"A furttier object of the invention is to provide water courses free from 
obstruction and abrupt changes of direction, and a spout dralning quickly 
awày from the standpipe, and not llable to be inoperative fi-om freezing." 

"1. A water column, comprising a standpipe terminating at Its upper end 
in a nôzzle, a spout swingiug loosely over the nozzle and drainlng away from; 
the standpipe, and a support for the spout pivoted to the stanilpipe, at a point 

(gs^Por other cases see same toplc & KEY-NUMBBR lu ail Key-Numbered Dlgests & Indexes 
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approxlmately opposite tVie middle point of the arc, the delivery end, of the 
spout is usnally required to deserlbe in being adjusted to tanks of the aver- 
age helght and below the uppermost level of the outlet of the spout, substan- 
tially as descrlbed." 

"11. A water columu, comprising a standpipe, terminating at Its tipper end 
in a reversely curved gooseneck, as shown, a swinging spout fittlng loosely 
over the nozzle of the gooseneck and a support for the spout pivoted to the 
standpipe, substantially as described." 

"21. In a water column, of the charaetor descrlbed, the comblnation with 
a standpipe having an extonded discharge nozzle secured at the head thereof, 
a discharge i)lpe whose inner end télescopes with said discharge nozzle so as 
to be moved freely thereon, and which inclines downwardly away from said 
nozzle In ail its positions, a connection uniting said discharge pipe "with the 
standpipe of the water column and pivoted to said standpipe in a horizontal 
plane below the horizontal plane of tlie outlet of the discharge pipe when 
in its fully elevated position at a point approxlmately opposite the middle 
point of the arc the delivery end of the spout is usually required to describe 
in being adjusted to tanks of the average helght, and means for counter- 
balancing the discharge pipe, whereby the range of movement of said outlet 
is in a substantially vertical plane." 

"38. In a water column, of the charaeter described, the comblnation with 
a standpipe of an exteuded discharge nozzle secured at the head thereof, a 
discharge pipe whose inner end télescopes with said discharge nozzle so as to 
be moved freely thereon, a connection uniting said discharge pipe with the 
standpipe of the water column and pivoted to said standpipe in a horizontal 
plane below the horizontal plane of the outlet of the discharge pipe when in 
its fully elevated position, and means for counterbalancing the discharge pipe, 
whereby the range of movonient of said outlet is in a substantially vertical 
plane." 

Figure X of Johnson is a gênerai illustration of the features hère involved: 



Fw. 1. 
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Foster's patent was Issued ahead of Johiison's, but Jolinson's application 
was flled more than a year before Foster's. And proceedings in the Patent 
Office on the copending applications were such that Foster's patent must 
stand or fall as an improveinent of Jolinson's devlce only in the means by 
which the loose spout is carried and svvung. 

Foster's claim Is tliis: 

1. "In a water column of the character desci-ibed, the eomjbination of a 
revoluble staudpipe, an extended discharge nozzle secured at the head thereof, 
a discharge pipe whose Inner end is unlted loosely and telescoplcally with said 
discharge nozzle, so as to be moved freely thereon, a plvoted link connection 
uniting said diseharge pipe near its inner end with the standpipe of the water 
column, and means for eounterbalancing the discharge pipe, whereby said 
discharge pipe may be raised or lowered always in a vertical plane, no matter 
at what angle it may occupy to the track, substantially as described." 

In Foster's drawing, inserted below, the links 6, plvoted to each side of the 
column at / and also to each slde of the spout at a, together with the chain h 
attached to the spout at l and the countenvelght F, constitute the improved 
means for carrylng and swinging the spout. 
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In support of the ruling that Johnson's patent is vold for lack of Invention 
the strongest référence to the prier art is patent No. 648,346, Aprll 24, 1900, 
to Poage, for a water column, and a modiflcatlon thereot in practlce. 

Poage's Figures 1 and 6 are liere reproduced: 





Of the coupling between column and spout Poage says: 

"G is a downwardly incUned maie coupling rlgldly fastened to the pipe B 
and having a bore o of the same dlameter as sald outlet 6 and communlcatlng 
dlrectly therewlth. FUtting loosely around the lower end of thls maie coupling 
Is a female coupling fl of a discharge spout E, having a nozzle e. Again, thls 
fcmale coupling has a lug d, pivoted to a lug V, projecting laterally from the 
pipe B, the pivot F belng so located as to afford an annular space G between 
sald maie and female members." 

F,rank A. Whiteley, o£ Minneapolîs, Minn., for appellants. 
Fred L,. Chappell, of Kalamazoo, Mich., for appellees, 
Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). In 
single main track days tenders were supplied with water from tanks 
at the side of the right of way. A pipe projected horizontally from 
the tank near the bottom. Over the pipe was hinged a spout which 
normally stood upright. This spout could be puUed down and a valve 
operated to discharge water into the hole of a properly placed tender. 

When double main tracks became common, inconvenience and de- 
lay resulted from taking water from the tank at one side of the tracks ; 
and soon came the "railway water column." In this a water main 
led to a standpipe or column which was erected between the tracks; 
from the top of the column, at right angles, extended a rigid discharge 
spout which normally was parallel to the tracks ; and the column could 
be rotated to swing the spout over either track. 

Locomotives were being built larger and larger ; on the same rail- 
way, tenders of various heights were in contemporaneous use; and 
for some years before Johnson devised his water column the varia- 
tion amounted to five or six feet. 

One condition of meeting perfectly the knowri situation was that 
the outer end of the spout should be movable up and down in a sub- 
stantially vertical line above the water holes of tenders of varying 
heights. Other concurrent conditions were that the spout in its most 
elevated position should drain, when the valve in the column was 
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shut oflf, into the water hole of the tender, so as to avoid' in winter the 
formation of içe heaps about the column between the tracks; and that 
the working relation between the column's no?zle and the dîscharge 
spout shpuld be such that during the coldest weather the device would 
not be put but of commission by f reezing. 

Efforts, prior to Johnson's were along the foUowing Unes : One type 
hâd a bail and socket joint between the column nozzle and the spout. 
By providing a continuous waterway, the spout, inasmuch as its outer 
end in its normal position was above the head of the column, would 
drain back into the column. Thus the danger of ice heaps was avoid- 
ed. But mànifestly the outer end of the spout could move only in the 
arc of the circle of which the spout was the radius ; and the overlap- 
ping parts of the bail and socket joint would become fast from f reez- 
ing in very cold weather, putting the apparatus temporarily out of 
service, or causing it to be broken by forcible attempts at opération. 
In another form, of the continuous waterway species the connection 
between the column nozzle and the spout was a flexible rubber tube, 
whose extensible accordion plaits perrnitted the outer end of the spout 
to be placed over the holes in tenders of varying height. Though 
this form prevented ice heaps about the base, the pockets in the plaits 
detained considérable water which when f rozen rendered the device 
inopérable or caused the tube to he ruptured by impatient hands. In 
the Poage structure, pictured in the statement, we find that fevyer of 
the difficulties were overcome than in the kinds in which there was a 
fixed and completely watertight connection between the column nozzle 
and the spout. Poage's is a modified forrri of the continuous water- 
way type. For, though Poage's spécification speàks of a "loose" con- 
nection between the maie and female members, the "annular space G" 
is slight in radial distance and limited in circumferential movement. 
It seems clear to us that "loosely" was used in the sensé that the mem- 
bers were not affixed to each other and not completely watertight as 
in the bail and socket and accordion plait connections, and not in the 
sensé in which a straight-sided funnel may be hëld "loosely" about the 
curved discharge end of a faucet. In opération, the annular space 
frequently became fast with ice; back pressure caused water to 
overflow through the annular space and form ice heaps about the 
base; the stop at bar H (Figure 5) prevented the outer end of the 
spout from being raised to the level of the hinge F, which forms the 
tenter of the arc described by the outer end of the spout ; and ail 
movement of the outer end of the spout was down and away from 
the vertical plane in the center of the track. In Poage's modified 
form C, the maie and female members were somewhat longer, but the 
jprinciple of opération remained unchanged. 

' Thèse prior art structures, in our judgment, emphasiz^d the diffi- 
culties rather than indicated the solution. In Johnson's structure the 
co-operation of two new features is essential. One is the connection 
between the column nozzle and the spout. He made his nozzle in the 
form of an extended gooseneck, with a relatively flat downward curve. 
Over this he placed a spout whose rtear portion, straight-lined, was of 
such diameter as to permit movement of the spout not directed or con- 
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troUed by the gooseneck nozzle. In this connective feature Johnson 
rejected bail and socket joints and accordion plaits, and likewise de- 
parted radically from the concentric and arc-ed movement of Poage's 
maie and f emale members. The other feature is the extended arm, piv- 
oted at one end to the column at a point approximately opposite the 
middle point of the range of movement of the end of the spout, and 
rigidly aiifixed at the other end to the sides of the spout. (In the prior 
art structures, from the earliest watertank to the latest water column, 
the spout itself was virtually the radius of tWe arc described by the 
end of the spout.) The first feature provides the capacity, and this 
second feature furnishes the means, of swinging the end of the spout 
in a substantially vertical line above the holes of tenders of varying 
height. This combination, resulting in a structure that substantially 
met ail the difficulties, was novel. Each élément, as such, ^yas to be 
found somewhere or other in the mechanical world. And of course, 
in the light of the patent, other water columns may be, and for use in 
this case hâve been, altered and reconstructed to resemble the Johnson ; 
but even with the aid of hindsight we fail to see in the patent any- 
thing other than a meritorious invention. 

A large part of the record and brief s is taken up with matters which 
we hâve carefully examined, but which, we think, need no more than 
passing mention. 

Appellees' insistence that the "vertical plane" of the claims is one 
that extends through the column and spout, and not the one that is 
drawn in the center of the track, results from a misreading of the 
patent. 

Prolonged discussion of numerous photographs and measurements 
by opposing witnesses is presented concerning the character and dimen- 
sions of a water column erected by Johnson at Hayfield, Minn., about 
a year before he applied for his patent. Appellees' contention is that 
the Hayfield structure has a limit of accommodation of only a few inch- 
es, and not the "six f eet or more" specified in the patent. Whether the 
Hayfield structure was a réduction to practice or an expérimental use ; 
whether its range of accommodation was less than that subsequently 
stated in the application for the patent ; whether other water columns, 
also erected by Johnson prior to his application, as at Oelwein, lowa^ 
were perfect exemplifications of the patent; and what may be the 
truth respecting the methods of taking photographs and measurements 
— are questions we deem irrelevant. For this suit is based, not on John- 
son's practices, but on his patent. 

It is also claimed that the patent drawings, if scaled, do not exaçtly 
accord, with the written description and the claims. But drawings are 
to be, taken as illustrative of the idea of the patent, not as working 
plans. Western Téléphone Co. v. American Electric Téléphone Co., 
131 Fed. 77, 65 ce. A. 313. 

[2] Regarding Foster's patent, appellees présent the question of in- 
vention as though it would be obvious to a mechanic to change the 
rigidly attached ends of the Johnson arms into pivoted ends. Of course 
a mechanic couid do that ; but, if he did, the obvious resuit would be 
the inoperativeness of the Johnson structure. Johnson must hâve 
seen that obvious resuit, and therefore used the more expensive rigid 
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attachment; but neithér to Johnson nor to others skilled in the art 
was it then obvious that ail the aims and results of Johnson could be 
attained in a better way by pivoting the outer ends of the supporting 
arms. For that better way is impossible unless, as shown by Foster, 
the arms be pivoted near the inner end of the spout and between that 
point and the outer end of the spout additional supporting means be 
provided. After the desirability of the improvement and the means of 
accomplishing it were first perceived in the créative imagination, it 
was doubtlessly easy enough for Foster or any mechanic to go to the 
gênerai art of pulleys, chains, counterweights, and arms or levers 
pivoted at both ends in various places, &nd gather the éléments of the 
new combination. Though Foster's improvement is slight compared 
to Johnson's, we cannot find that the Patent Office was inadvertent in 
making the grant. 

Appellees for a time manufactured and sold the Johnson water 
column under license. After paying something over $12,000 in royal- 
ties, they abrogated the contract. Their présent manufacture is sub- 
stantially the Johnson column, plus the Foster improvement, plus an 
improvement of their own. 

Wë find the record stifficient to hold both appellees in this jurisdic- 
tion. 

From an extended examination of the file wrappers we find noth- 
ing that dëtracts'from the face value of either patent as issued. 

Claim 11 of Johnson should not be included in the decree. Appel- 
ants, in response to interrogatories fîled with appellees' answer, stated 
that they would rely at the trial only upon claims 1, 21, and 38. With- 
out other notice, they included claim 11 in their évidence at the trial. 

The decree is reversed, with direction to enter a decree for an injunc- 
tîôn and an accounting. 



AMERICAN GOGGLB CO. et al. v. MALCOM. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1918.) 

No. 2497. 

1. Patents <®=328 — VAtroiTT and Infiîingement — ^Ete Shields. 

In the Malcom patent, No. 1,182,398, for an eye slileld of transparent 
flexible inaterial, liaving two colors extendiug horlzontally, ttie darker 
eolor above to shade the eyes, claims 5, 6, 7, 8, and 9, whlch claim the 
two-color feature broadly, are void for anticipation in the prior art. 
Claims 1, 2, 3, 4, and 10 lield valid and Infringed. 

2. Patents <S=32S — Validity and Infbingement — Eye Shields. 

In the Hextrew patent, No. 1,123,376, for an eye shield, claim 4, whlch 
Is for an elastlc cord and hook for holding the shades In place, Is void for 
laek of invention. Claims 1, 2, 3, 5, and 6 held not Infringed, 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana. 

Suit in equity by Robert Malcom against the American Goggle 
Company, Roy É. Green, and William Zimmerman. Decree for com- 
plainant, and défendants appeal. Modifîed and affirmed. 

igzsFor otber cases see same topio & KFY-NUMBER iu ail Key-Numbered Dige»ts & Indexes 
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The action was on appellee Maleom's patent, No. 1,182,:J9S, May 9, 1916, and 
on Eextrew's patent. No. 1,123,376, January 5, 1915, assigned to Malcom, 
both for Improvements in eye shields or goggles. The Malcom patent was a]> 
plled foi- September 21, 1914, and the Rextrevv patent July 13, 1914, It may 
be inferred from what little thereon the transeript shows — and both sides 
seem to take it for granted — that after the grant of the Rextrew patent the 
Patent Office declared interférence between Maleom's clalms 5 to 10 and Rex- 
trew's claims 7 to 12, which resulted In priority of invention V>eing awarded 
to Malcom. 

Maleom's shield shows a combination of éléments — mostly old. It Is of 
transparent flexible material, such as celluloïd or pyrolin, having two colors 
extending longitudinally, the darker color above to shade the eyes, and so 
adjusted that the user may, by slightly lowering hls head or ral.sing his 
eyes, place the darker color In the Une of vision between him and a briglit 
light he is facing— such as sunlight or the strong light of an approaching 
automobile. The shield Is formed by notching the ends and overlapping them, 
so as to form side walls which extend forward from the face and at right 
angles toi the front or body portion of the shield, which extends straight 
across between the most forwardly projectlng points of the Ride walls, and 
fonning a somewhat rigid houslng over the eyes, straight aeioss the face. The 
resiliency of the rim is secured by extending the edge of the transparent ma- 
terial Into a rubber tubing forming a rhn for the shield conformable to the 
contour of the wearer's face. Fig. 1, following, of the patent drawings 
shows the shield: 

The main body of the shield 
is thus spaced a considérable 
distance from the eyes, afford- 
Ing means for ventilation, 
and, as stated In the spéci- 
fication, space for the user to 
wear his ordinary glassps, it 
desired, wthout interférence 
by the shield. 

The main feature of the 
Rextrew patent diiCerent 
from Malcom is in the fonn- 
ing of the sides or end wnlls. 
Instead of notching the ends 
of the blank trans))nreni 
sheet, Rextrew folds them to- 
gether, and thus fastens tlvnn 
so as to produce about the 
same shaped shield as Mal- 
eom's. There are other fea- 
tures which will be stated as they are considered in tlie opinion. 

The usual défenses are niado. of anticipation, aggregation, and noninfringe- 
ment. The decree finds both patents vnlid, and uU the claims infringed. 

Henry M. Dowling, of Indianapolis, Ind., for appellants. 
Florence King, of Chicago, 111., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 




AIvSCHULER, Circuit Judge (after stating the facts as above). 
[1] In the prier art appear patent grants which greatly limit the 
scope of what appellee may rightfuily claim. Alt, No. 183,443, 1876, 
shows the form of ordinary spectacles wherein the lenses or glasses 
are in part colored or tinted, so that the wearer may by looking through 
the colored parts protect his eyes from strong Hghts. Warren, No. 
492,125, 1893, shows an eye shade made of transparent mica dyed 
249 F.— 16 
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or coated to a desired shade, laid on a cushioned frame of "felt, rubber, 
or any suitable material." Ailes, No. 950,255, 1910, employs ordinary 
spectacles suited to the eyes of the wearer, to the glasses of which 
there is removably attached by holding clips, glass, cellnloid, or other 
transparent material, of darker shade, whereby any desired part of 
the glasses may be shaded, leaving the rest clear. Barr, No. 1,067,793, 
1911, equips ordinary goggle f rames, with tinted glass, part of the 
glass being ground materially thinner than the remaining part, so 
as to afiford clearer vision through the thin than through the thicker 
portions. Harris, No. 1,060,083, 1913, shows goggles which hâve eye 
tubes each with a two-colored lens mounted in a separate revoluble 
frame in order that they may be set to accommodate them to the di- 
rection from which the strong light comes, and thus adjust them to 
the convenience of the wearer. Sheldon, No. 611,396, 1898, is, barring 
the two colors, which are not there présent, more nearly anticipatory 
than any of the others. It shows an eye shield of celluloïd or other flex- 
ible material made from a single pièce notched at the ends and the parts 
brought together, so that the shield when in position will at the ends 
Project somewhat from the face and not interfère with the eyelashes; 
the rim being composed of flexible material such as cloth or felt. 

We thus find in the prior art goggles or eye shields of celluloid or 
other flexible material, and those with tlie transparent seeing parts 
made of two shades of material. While Sheldon does not mention 
two colors, and it does not appear that he employed more than one 
color, yet in view of the prior art it would not involve invention in 
Malcom over Sheldon, and would therefore not be patentable in Mal- 
com, to employ two colors in Sheldon's shield. But we are convinced 
from the record hère that, whoUy aside from the two colors, the Shel- 
don shield is not the shield of the patents in issue, which we find to 
embody a patentably différent concept from that of Sheldon. Sheldon 
evidently contemplated a shield which at its ends or sides extended 
somewhat outwardly, but otherwise lay flat against the face; the front 
of the shield conforming to the face contour. The concept of the 
Malcom and Rextrew patents appears to be substantially différent. 
They show a sort of outwardly sloping roof extending forwardly 
from above the eyes, and straight across between the outward points 
of the side walls; the entire horizontal line across the face at the most 
forward part of the shield being substantially at right angles with the 
plane of the side walls. The évidence shows that this conception, 
when embodied in the commercial structure, found prompt and sub- 
stantial récognition by the public in the very considérable trade which 
the new article immediately commanded, a fact which ,must be ac- 
corded due weight in determining whether or not the new article pos- 
sesses the merit of novelty and involves invention in its conception. 

Malcom's claims 1, 2, 3, and 4, viewed in the light of what lie shows 
and of the prior art, secured to him the advance he thus made in the 
construction of the shield. His claim 5 is predicated simply upon the 
employment of an eye shield of two colors, extending from end to 
end of the shield ; one of the colors affording greater light obstruc- 
tion than the other. This claim would give to Malcom any shield which 
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employed the two colors, extending across the front. As has been 
seen, he is not entitled to claim thus broadly, and claim 5 is therefore 
void. Claims 6, 7, 8, and 9 fall within the same category as claim 5, 
and they also are void. Claim 10 describes a structure wherein the 
darker or greater light-obstructing material is not in the front or see- 
ing part of the shield, but in its side or end walls, whereby the eyes 
are shaded from light which comes from the sides through the end 
walls. While from the évidence the utility of such a device is not so 
plainly apparent as might be desired, it is not controverted, and the 
prior art shows no structure similar in this respect. The presump- 
tive validity of the claim as granted will therefore prevail. 

[2] Respecting the Rextrew patent, claims 7 to 12, having on the 
interférence been awarded to Malcom, need not be further considered. 
Claim 4 is for elastic loops at the ends of the shield, and a hook at 
the end of one of the loops adapted to hook upon the other loop, hold- 
ing the shield in place by the elastic fastening about the head. Flex- 
ible eye shields, such as Sheldon's, could not be held to the face by 
bows, as in ordinary spectacles of rigid construction, nor by springs 
as in nose glasses, but manifestly only by strings or tape, elastic or 
otherwise, tied or otherwise held about the head. Whether such 
fastening member is of one or two pièces, or, if two, whether tied 
together, or held by a hook, involves expédients altogether too old 
and common to be in this génération the subject of a patent. Harris, 
1913, makes mention of the goggles held in operative relation "through 
the médium of a band in the usual and well known manner." War- 
ren, 1893, describes an elastic cord about the head to hold the eye 
shield in place. The claim is clearly invalid. The other claims of 
this patent are considered in dealing with the question of infringement. 

Appellee's claim of novelty in the employment of the rubber rim 
is clearly overcome by the révélations of the prior art. Genèse, No. 
295,242, 1884, Mirovitch, No. 807,844, 1905, and Stevens, No. 599,289, 
1898, show cushioned rims for goggles. Sheldon describes a rim of 
felt surrounding his mica shield. We do not find patentable inven- 
tion in the patents in issue in the employment of the rubber tube for 
the rim. 

It is insisted for appellants that their device is made under the 
teachings of Rextrew's junior patent. No. 1,186,943, June 13, 1916, 
assigned to appellant Green, and that it therefore does not infringe. 
This, patent purports to be on its face an improvement on the first 
named Rextrew patent, the différence claimed to be material to the 
issues hère being the employment in the transparent part of the shield 
of two pièces of differently colored materials extending longitudinally 
across the face; the two pièces slightly overlapping and secured 
together in the various ways described. It seems plain enough that 
the employment of two pièces of material, instead of one, would not 
avoid Malcom or the first Rextrew patent. If merit and patentable 
novelty réside in the employment of two pièces, where Malcom used 
but one, this would constitute only what Rextrew's last patent claims 
to be — ^an improvement on his first. But one may not, in using, this 
improvement, appropriate with impunity the structure upon which 
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it has improved. The alleged infringing articles appear in ail essen- 
tial respects to be like those made in accordance with the patents 
sued on, and infringe them in the manner pointed out, and are not 
less infringing because of the feature of the two pièces joined together 
by cernent or in some other manner. 

As to the Malcom patent, we conclude that claims 1, 2, 3, and 4 
are valid and infringed; claims 5, 6, 7, 8, and 9 are invaUd; and 
claim 10 is valid and infringed, in so far as the évidence shows the 
end walls of appellants' device to be substantially darker than the rest 
of the shield. 

As to the Rextrew patent in issue, we find that claims 1, 2, and 
3, comprising as they do the folded ends to form the side walls, with- 
out making any eut or notch in the ends of the blank, are not infringed 
by appelUants' device, which does not hâve its ends folded. Claim 4, 
securing to the patentée the feature of the elastic cord and hook for 
holding the shades in place, is invalid. Claims 5 and 6 include as an 
élément a hook or pin device for holding the shield to the faces of 
women by hooking into their hair. No such élément is shown in 
appellants' device, and claims 5 and 6 are thus not infringed. Claims 
7 to 12, inclusive, are those which were awarded to Malcom on the 
interférence, and are thus disposed of. 

The decree of the District Court will be modified in accordance with 
thèse views, and, as modified, affirmed; each side to pay one-half the 
costs of this court. 



STURM V. WM. E. DIOE CO. 

(District Court, N. D. Illinois, E. D. Mardi 12, 1918.) 

No. 695. 

1. Patents (©=99 — Claims — Spécifications. 

An élément of an Invention omitted from claims may be suppUed from 
the spécifications, which deacrlbe it. 

2. Patents <S=5;:528 — Validity — Invention. 

The Sturm patent, No. 1.153,269, for brlck-handllug tongs, held. In 
view of the prlor art, not to show invention; this being particularly 
true as the patent, which, if valid, was a very narrow one, was not com- 
mercially successful. 

In Equity. Suit by William Sturm, Sr., against the William E. Dee 
Company. Bill dismissed. 

Brown, Hanson & Boettcher, of Chicago, 111., for plaintiff. 
John B. Macauley and George T. May, Jr., both of Chicago, 111., for 
défendant. 

SANBORN, District Judge. Infringement suit on patent No. 1,- 
153,269, issued to plaintiff September 14, 1915, for brick-handling 
tongs. The device in question, is like the ordinary ice tongs, except 
that one of the jaws is adjustable, so as to enable the workman to 

^=3For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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grasp a certain number of brick. The objects of the invention are 
thus stated in the spécification : 

"l'romiueut objects f)f the invention are to provide a sinii)le and practical 
('oustruction of briclf Iiandling tongs, to arrange tor tlie easy adjiistment of 
the sauie to handle a greater or less mimber of briclis or slmilar articles, to 
jirevent pinchlng or otherwlse injnring tlie fingers of the party Iiandling the 
device. and to set-ure the foregoing and other désirable resu)ts iu a simple 
and expéditions manuer." 

The two claims read : 

"1. A device of the class specifted coniprising a tuhular member havlng a 
longitudinal plot, a bar or rod airanged withln said tuhular member and hav- 
ing a luterally pxtending grasping portion, and a ring arrangsd to slide upon 
said tubiilar ineniber and havlng a handle provlded with a shaidi adapted to 
extend through the slot in said tuhular member and engage said rod or bar. 

"2. A device of the class speoifled comprising in combination, a tuhular mem- 
ber having a longitudinal slot, a rod or bar arranged withln said tulmlar mem- 
ber aiul having a projecting end provlded with a laterally extendlng grasping 
portion, and means for engaging said rod or bar extendlng through said slot, 
said nieans having a handle and a threaded shank connected with said handle 
and extendlng through said slot." 

[1] The claims omit one of the éléments of the invention, the op- 
erating or lifting handle ; but this élément may be supplied f rom the 
spécification, in which it is described as a handling member II West- 
inghouse v. Boyden Power Brake Co., 170 U. S. 537, 18 Sup. Ct. 
707, 42 L. Ed. 1136; Duncan v. Stockham, 204 Fed. 781, 123 C. C. A. 
133 ; Jones v. Evans, 215 Fed. 586, 131 C. C. A. 654. 

[2] The invention is a very narre w one at best. Tt has had very 
little, if any, commercial success. AU the éléments of the combination 
are found in Zirckel, No. 673,937, andHansen, No. 468,872. While 
there is improvement in making the device more accurately adjustable, 
there seems to be nothing which would not readily occur to a brick 
handler. Had the device supplanted others and supplied an operative 
demand, it might be sustained, but both thèse conditions are absent. 

There should be a decree dismissing the bill, with costs. 



tJNlTPÎD STATES SLICINO MACH. CO. v. WOLF, SAYER & HET.LEK, Inc. 

(District Court, X. U. Illinois, B. D. March 4, 1918. Kehearlug Denied May 

20, 1918.) 

No. 507. 

1. Patents <S=»328 — Vai-imty — Tnfkingement. 

The Van Berliel patents, >Jo. 80(),60cl and Ko. 803,213, for meat-sliclng 
machines with removable méat plates, held valld and infrlnged, as to 
claim 2 of the earlier patent and claims 8, 0, and 10 of the later. 

2. Patents <S=>237 — Construction — Equivalents. 

Any patent, however narrow, has some range of équivalents, unless 
form is made the indispensable thing, and this rule is particularly ap- 
plicable when the Infringer takes the whole gist of the invention, though 
not ail the mechanical détails ; this being so, though ail the combination 
éléments are old. 

^saVoT otUer cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Patents <S=>28t> — Actions fob Infeingement — Lâches. 

Complainant's fallure to sue for Infringement of Its patents for some 
years after it was begun does not amount to lâches, barring recovery, 
where it appears that an officer of complainant notified défendant that it 
was infringing and threatened suit, and défendant made no outlay and did 
not change its position in reliance on any act of complainant. 

In Equity. Bill by the United States Slicing Machine Company 
against Wolf, Sayer & Heller, Incorporated. Decree for complainant. 
See, also, 243 Fed. 412. 

Brown & Nissen and A. J. Crâne, ail of Chicago, 111., for plaintiff. 
Max W. Zabel and Sidney Stein, both of Chicago, 111., for défend- 
ant. 

SANBORN, District Judge. Final hearing on three patents on 
meat-slicing machines — No. 806,603, of December S, 1905, to W. A. 
Van Berkel, No. 895,213, August 4, 1908, to Van Berkel, and No. 
1,039,210, September 24, 1912, to Hendrick Stukart. The last patent 
has been aiready disposed of by a decree dismissing the bill as to 
that cause of action. This was donc because plaintiff at first failed to 
prove title to the Van Berkel patents, and time was given to supply 
the évidence. This has been donc, and the question now is whether 
the patents are valid, and, if so, whether plaintiff is chargeable with 
lâches. Défendant also dénies infringement. The decree disposing 
of only part of the cause was entered without objection by plaintiff, 
upon a décision that title was not proved as to the Van Berkel patents 
and that the bill should be dismissed as to the Stukart patent. 

[1,2] The meat-slicing machines made under the three patents are 
in common use in méat markets in cities, and are exceedingly useful 
as well as of attractive design. The gist of the invention lies in the 
fact that the méat plate, and the material thereon, are readily taken 
off and another plate with other material substituted, This feature 
is combined with a reciprocating table, an adjustable screw-feeding 
device to advance the plate to the knife, and a circular, revolving 
knife. The benefit of having the plate removable is that différent 
kinds of méat may be fastened to différent plates, and removed from 
time to time without disturbing the méat. This accommodâtes the 
trade, saves time, and gets better results, by securing uniform slicing. 
AU the cléments of the combination are old. They are seen in clairn 
2 of No. 806,603: (1) A meat-slicing machine, embodying a recip- 
rocatory table pirovided with vertical guide bars extending in the di- 
rection of the lenglh of the table; each oi said bars having its inner 
face extending in a vertical plane ; (2) a removable méat plate, mount- 
ed upon said table between said bars and having the side edges there- 
of corresponding in contour to the inner faces of said bars ; said plate 
reciprocating with said table and capable of being shifted on the 
table in the direction of the length thereof ; (3) means engaging with 
the plate for shifting it; (4) and means for disconnecting said shift- 
ing means from the plate to permit of the lifting of the plate directly 
off the table when occasion requires. 

^saFox otbeT caaes see same topic & KEY-NUMBER in ail Ke;-Numbered Digests & Indexes 
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Two more éléments are added by patent No. 895,213, as follows: 
A supporting slide having means for clamping the material thereto 
moving in vertical guides above the méat plate ; a spring-held mem- 
ber pressing laterally against the slide to take up loose play and wear. 

Stated in less technical language, plaintiff's machine comprises a 
circular rotating cutting knife, a table moving back and forth along 
the plane of rotation, a méat plate on the table, moving upon and at 
right angles to the table, a screw for advancing the plate up to the 
edge of the knife, an arm Connecting the screw and plate to secure 
such advance, a rack above the plate to hold the material to the plate, 
the plate moving in vertical guides, so that it may be detached and 
lifted off the table for the substitution of another plate v^^ith différent 
material, with some means for pressing the moving plate against one 
of the guides, so as to take up latéral play and wear of the plate 
against the guide. This is a practical machine, in common use in méat 
markets, almost indispensable in city markets, where the élément of 
time is- important, and neat and effective work désirable. 

The vertical guides for the plate are found in Chadborn, No. 170,- 
053, so that his plate can be vertically removed f rom the table ; but 
Chadborn had no conception of the modem slicing machine, or of 
Van Berkel's contribution to the art. The gist of the Van Berkel 
idea was partly anticipated by Chadborn, so as to narrow the patents 
in suit, but is by no means enough to deprive them of novelty or pat- 
entability. They should be held valid. 

As to infringement, defendant's machine is substantially the same 
as plaintiff's, and answers the patent claims, except one élément of 
the first claim of No. 806,603, which includes "a swinging member 
carried by the plate." This refers to the connection between plate 
and screw, which must be in registry when the machine is operating 
and the plate advancing towards the knife, and must be detached when 
the plate with its clamped material is lifted off to substitute another 
with différent material. Defendant's engaging and detaching device 
is not carried by the plate, but only engages with it, by which the same 
resuit is obtained in practically the same way. Form is not the essence 
of the Van Berkel invention, but plate detachability. It is unimportant 
just how he secures the forward movement towards the knife. Any 
patent, however narrow, has some range of équivalents, unless form 
is made the indispensable thing. Paper Bag Patent Case, 210 U. S. 
405, 28 Sup. Ct. 748, 52 h. Ed. 1122. And this rule is especially ap- 
plicable when an infringer takes the whole gist of the invention, but 
not ail the mechanical détails, even where ail the combination éléments 
are old. 

[3] Another défense is lâches. The argument is that plaintiff knew 
as early as 1905 that défendant was making machines containing re- 
movable plates in the form of the Peerless sHcer, and offering tbem 
for sale as early as 1906. The trouble with this défense is that it does 
not appear that the Peerless had vertical guides, so as to admit of the 
plate being vertically hfted from the table. The witness Modjeska 
admits that the Peerless guides were V-shaped, and the circulars G 
I and G 4 show them to be so. While some of the testimony tends to 
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show that machines Hke the patents might possibly hâve been made 
by défendant about the time the first patent issued, it is not sufftcient 
to prove the fact. It also appears that in 1909 an officer of the plain- 
tiff told Mr. Sayer that he was infringing its patents on certain im- 
provements, including the sharpener, and threatened an infringement 
suit if Sayer should copy any of plaintiff's improvements. Whether 
thèse improvements are covered by the patents in suit is not clear. 
On the whole, it is not shown that défendant, to its damage, relied on 
plaintiff's failure to sue, or that it was actually infringing a sufficient 
length of time before this suit was brought to constitute lâches ; no 
outlay or reliance on any act of the plaintiff ; no encouraging a sensé 
of security. There is simply a suggestion of facts showing lâches; 
no real proof. 

There should be a decree for plaintiff, declaring the Van Berkel 
patents valid, that claim 2 of the earlier one, and claims 8, 9, and 10 
of the later one, are infringed, and for an injunction and accounting. 
Since the bill was dismissed as to the Stukart patent, neither party 
will recover costs. 

On motion for rehearing a more carefnl examinatlon of the clrculars re- 
t'erred to, and others In évidence, seems to show that the Peerless machine 
was built wlth vertical guides. But the évidence as to the date of thèse clr- 
culars is not satlsfaetory. The motion for rehearing was denied. 



MeDONOUGH v. INTERNATIONAL NAV. CO., Limited, et al. 

(District Court, D. Maine. December 15, 1917.) 

No. 433. 

1. SiiiPPiNG <©=j84(2) — Injubies to Stevedores — Vessels — Duties. 

Where a ship contraeted wlth a coal company to replenish her coal 
bunkers, and pursuant thereto the coal company was loading bunker 
eoal Intb the vessel from its llghter, and while so engaged there was no 
other way for stevedores to pnss from the llghter to the wharf, except 
over the ship, and a ladder was essential to enaWe them to reach the 
shlp, the vessel owed the same duty to a stevedore, on the llghter In the 
course of hls employment, to exercise reasonable eare to provide a sure 
and safe means of passage over It, and to such parts of it as he must 
necessarily go, because such stevedore was renderiug a service to the 
vessel, that it owed to hls employer, the coal company. 

2. SriiPPiNG <g=»S6(2) — Injubies to Stevedobes — Negmgence — Evidence — 

SUFFICIEKCY. 

On a libel by a stevedore, hurt by a fall to a llghter used in coallng 
the vessel, when a ladder furnlshed by the shlp to afCord stevedores pas- 
sage over the vessel from the lighter to the wharf broke, évidence held 
to establish the négligence of the vessel. 

3. Shipping <S=84(3) — lîf.TURiEs TO Stevedobes — Négligence. 

A coal company, the owner of a llghter and employer of stevedores, 
whlch was engaged In coallng a vessel, made no practlce of furnishing 
ladders to afiford its stevedores passage from the lighter to the vessel, and 
thenee onto the wharf, as thelr duties or necessltles might lead them. 
The ladder flrst furnished by a ship's petty offlcer was détective, and 
the employé of the coal company in charge of the Ughters sees^red a 
sound ladder, informlng the ofHcer the first one was unsafe. Thercafter 

©=5Poi otber cases see same toplc &. KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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It was renioveil, and Ubelant, a stevertore, attempted to use the ladder 
first furnislied by the vo«scl, and was injiired. Held tbat, as lus em- 
ployer tnade uo attempt to furnish liim wltli a ladder, the employer was 
not guilty of négligence ; the employé In charge of the ligliter net being 
bound, when the ladd(-r lie had iiroeui'ed wus l'eraoved hy the ship's petty 
ofHcer, to vvarn (he stevedores not to use the ladder furnished. 

4. SUII'PING (©=5.84(5)— INJUHIES TO STEVEDORBS— NEGLIGENCE — CAKE. 

It Is impossible to absolve Inndstnen, aecustomed to work upon vessels 
in port, fvom the diity to use roasonable care and attention to their move- 
ments, and a stevedore. employed on a lighter engaged in eoaling a 
vessel, ^\h(i, when it lieeanK; neeessary for hini to proceed over the vessel 
to the wharf, attempted to use a defective ladder furnishd by the ship, 
must be deenied guilty of eontributory négligence; several of the rungs 
being missing, and other defects in the ladder being apparent on in- 
spection. 

5. SnU'l'I.XG ©=384(5)— STEVEDOKES—A.SSrMPTION OF HlSK — WlIAT CONSTI- 

TUTES. 

The stevedore, it not appearing that his négligence was the Immediiite 
and proxiniate cause of the injury, cannot he held to hâve assumed the 
risk ; such risk not being one wlth which he was famlliar. 

6. Dasiages <3=3l.32(()) — Personal Injuries— Measure. 

Where a longshorenian, 52 yoars old, who had l)een working for 3.3 years 
at that occuî^ation, suffered injuries resulting in a brokeu leg, and which 
shortened the leg about an indi and a half, and liinited the motion of 
th(^ thigh, an award of .'i;4,S0O damages is warranted ; médical testimony 
on his lessened capacity to do manual labor being conflicting. 

7. gnii'i'iNO iS=>.S5 — Injuries to Ktevedores — Damages — Measure. 

Wheie the eontributory négligence of a longshorenian and tlie négli- 
gence of a vessel botli eontributed to an in.iui'y, damages should be di- 
vided, and the longshoreuiaii is entitled to recover only one-half of 
the amouiit which should bave beeu awarded for his injury. 

In Admivalty. L,ibel by \^'illiam McDonough against the Interna- 
tional Navigation Company, Limited, and another. Deçree against 
the named respondent, and in favor of the other respondent. 

Henry Cleaves SulHvan, Max L. Pinansky, Nathan W. Thompson, 
and Benjamin Thompson, ail of Portland, Me., for libelant. 

Symonds, Snow, Cook & Hutchinson, of Portland, Me., for re- 
spondent International Nav. Co. 

Symonds, Snow, Cook & Hutchinson, of Portland, Me., amicus 
ctirise, for White Star Dominion Line. 

Verrill, Haie, Booth & Ives, of Portland, Me., for respondent Ran- 
dall & McAllister. 

HALE, District Judge. The libelant was one of a crew of steve- 
dores in the employ of Randall & McAllister, a corporation dealing 
in coal and engaged in loading bunker coal from its lighter, or scow, 
known as lighter No. 1, into the Northland, a steamship owned by, 
and in the service of, the International Navigation Company, Limited. 
The steamship was a vessel of about 5,(XX) tons burden, docked at one 
of the Grand Trunk Railway Company's wharves, for the purpose of 
loading merchandise to be carried to some foreign port. The lighter 
had a carrying capacity of about 250 tons, a length of about 85 feet, a 

^ssFor other cases see same toplc & KEY-NUMBHiR in ail Key-Numbered Dteests & Indexes 



250 249 FKDEEAL BEPORTBB 

beam of 25 feet, and decks at each end of about 16 feet in length. It 
was aiso decked over on each sida ; the rest of the lighter was open 
and called the "hold." On the bow of the lighter was a house called 
the engine room. 

Some time during the morning of April 14, 1917, the libelant and 
eight others of his gang went down over the side of the steamship on 
a rope ladder, to the deck of the lighter, and began the work of loading 
coal into tubs in the hold of the lighter. He continued at work for 
an hour or more, when he had occasion to go down to the lower end 
of the wharf at which the steamer was lying, to one of the toilets lo- 
cated there. He started up over the side of the ship, upon the lad- 
der, then placed abreast the engine room of the lighter, and near the 
location of the ladder on which he had corne down earlier in the morn- 
ing. When he had gone 10 or 15 feet up the ladder, one of its rungs 
broke, causing him to fall upon the lighter, abreast of the engine room, 
and causing the fracture of the right thigh bone, from which there 
resulted a shortening of about an inch and a half of his right leg. 

The libel is against the Navigation Company and Randall & Mc- 
Allister. 

In behalf of the libelant it is contended that the Navigation Com- 
pany failed in its duty of furnishing a reasonably safe and suitable 
ladder for him, and for his coemployés, to go to and from the lighter 
to the wharf, that the ladder furnished was unsafe and unsuitable,. 
and that another ladder, which had been selected and put over the side 
of the steamship by the man in charge of the lighter, had been taken 
away by the steamship's crew, leaving a weak, unsafe, defective lad- 
der for use, and giving no warning to the libelant or his coemployés. 
The libelant says, also, that Randall & McAlIister failed in its duty,, 
in that the person in charge of its lighter had knowledge that the lad- 
der placed over the side of the Northland by the crew of the steamer 
was unsafe, that this unsafe ladder had been allowed to remain there, 
and that a safe and suitable ladder which the man in charge of the 
lighter had previously placed over the side of the steamship had been 
carried away by the crew of the steamship, and that, with this knowl- 
edge, the lighter had failed to take any measures to see that a suitable 
ladder was provided for the use of the libelant, and had failed to give 
proper notice to the libelant and his coemployés of the unsafe condition 
of the, ladder which had been allowed to remain, and upon which the 
libelant met with his injury. 

The libelant further says that he was without knowledge of the de- 
fective condition of the ladder upon which he was injured, that he 
knew of no danger and assumed no risk, that he was guilty of no nég- 
ligence or fault, that he had gone down over the safe ladder, and 
was without knowledge or warning that such ladder had been taken 
away by the crew of the steamer, and that an unsafe ladder had been 
allowed to remain in its place. 

Each respondent says it was guilty of no négligence and no fault. 
Both respondents contend that the libelant was solely at fault, because 
he had a clear view of the ladder, and must hâve known its condition' 
before he set foot upon it, and must hâve assumed the risk of attempt- 
ing to use an imsafe ladder. and because, in any event, he did not ex- 
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ercise reasonable care and caution in using the ladder, and was guilty 
■of contributory négligence. 

On the part of the ship it is contended that it was under no duty to 
furnish a ladder to this libelant, who had no invitation at law or in 
fact to cross the steamer in the course of his employment ; that the 
steamship was well equipped with ladders, and was ready to furnish 
such ladders upon request of any person entitled to use them; but 
that in this case a member of the stevedore's gang, withôut making 
request of any officer of the ship, and without the knowledge of the 
ship, took an emergency ladder from one of the boats and put it over 
the side of the steamer for the stevedore's use ; that this ladder, while 
in such use, was in some way damaged ; that the libelant attempted to 
use it in its damaged condition and was injured; that, having s6 at- 
tempted to use it, the stevédore cannot recover of the ship for injuries 
received by him while using a ladder selected and put in place by the 
mah in control of his gang. j 

[ 1 ] The évidence shows that the ship had contracted with the coal 
■Company to replenish her bunker supply of coal, and that, pursuant to 
this contract, on April 14, 1917, the coal company was loading bunker 
coal into the steamship from its lighter; that while engaged in this 
work there was no other way for the stevedores to pass from the light- 
er to the wharf, except over the ship; that a ladder was essential to 
them in order to reach the ship. Under the familiar principles of mar- 
itime law there can be no question but that a ship owes a duty to a 
stevédore, who is there in the course of his lawful employment, in 
loading or discharging such ship ; he is rendering a service to the ship, 
and, while rendering such service, he may look to the ship to exercise 
reasonable care in providing a safe and secure means of passage over 
it, and to such parts of it as he must necessarily go, in the performance 
of his duty. The ship owes the same duty to the stevédore, not to ex- 
pose him to unnecessary danger, which it owes to his employer. What 
would be négligence toward one would be négligence toward the other. 
Pioneer Steamship Co. v. McCann, 170 Fed. 873, 876, 96 C. C. A. 49; 
The Rheola (C. C.) 19 Fed. 926; Gerrity v. The Kate Cann (D. C.) 
.2 Fed. 241. 

[2] 1. The évidence in behalf of the libelant shows that a ladder 
was essential for the use of the stevedores in passing to and from the 
wharf, and that the custom had been for the ship to furnish ladders; 
that the lighter had no ladders, and the libelant did not look to it for 
them. James A. Bogan testiiies that he had been in the employ of 
Randall & McAUister for many years ; on the morning in question he 
had charge of the lighter, and of getting the coal ofï, and the men on 
and ofï; he was the only one in charge of the lighter and cargo for 
his corporation ; there was no way for men working on the lighter to 
get to the wharf from the lighter, except by a ladder; that it had 
.always been the custom for the ship to furnish ladder accommodations 
for getting aboard the ship when the ship was bunkering coal, and 
the coal company had never furnished any ladder while he had been 
in its employ; when he reached the ship, on the morning of the in- 
jury, there was no ladder over the side of the steamer ; he called to 
the men on the Northland, who took the lighter's lines, to get a ladder ; 



252 249 FEDERAL BEI'OHÏER 

a petty officer of thé steamer threw a ladder down over the side of the 
ship ; this ladder was made of rope and wooden steps, and was clear- 
ly unsafe; it "wasn't any good"; it wasn't safe for nobody"; he 
hollered for another ladder; the officer on the steamer said the lad- 
der was good enough for anybody to go up and down. Bogan testified 
that later he went in through the bunkers on the ship and f ound a 
ladder, and put it down over the side, and that this ladder was a new 
boat's ladder, made of rope and with wooden steps ; the différence 
between the ladder he had put over and the one which the ship had 
passed to him was that this was a new one, while the other was old ; 
he asked nobody's permission to take the ladder from the ship, but 
helped himself ; the ladder that he put over was the same kind of a 
ladder which the petty officer had fumished earlier, only that it was 
a new ladder, and a good, strong ladder; he himself went down the 
ladder which he put over; the other one was still hanging down over 
the side of the steamer ; he put the ladder down so that he could go 
overit, back and forth to his meals, and for the benefit of the other 
men, who were going back and forth; as he knew "they wouldn't go 
down over the old ladder, no more than I would"; that a short time 
after he put the ladder over the nine men came down upon the lighter 
over the ladder which he had put abreast of the angine room; and 
thèse men got their shovels and went into the hold of the lighter to 
work. Bogan further testified that, after the work of discharging the 
lighter had begun, he saw some of the steamer's crew put ladders 
down from the saloon deck and go down over the side, on the lad- 
ders; he also noticed that the petty officer, who put the old ladder 
down in the first place, took away the ladder which he (Bogan) had 
put over the side of the steamer. When he saw the officer do this, 
he asked him what he was going to do with it, and what the lighter's 
crew were going to hâve for a ladder. After that he began hoisting, 
and did not get any other ladder. After the injury he noticed that 
the ladder which McDonough attempted to use was nearly in the same 
place where he (Bogan) had put the good ladder. 

The libelant testifies that he went onto the Northland about half 
past 9 in the morning : the lighter was on the offshore side ; he went 
down a ladder to the lighter ; eight others of his gang went down this 
ladder; the ladder he went down was a good ladder; there were no 
rungs broken in it ; as soon as he went down, he went to loading the 
tubs with coal in the hold of the lighter; he worked something over 
an hour; he then wanted to go to the toilet down on the end of the 
wharf ; in order to do this, he had to go aboard the ship, and from 
there to the wharf; he found the ladder alongside the bouse; when 
he got to the ladder, there were two rungs broken on the lower 
end ; he reached up with his hands as far as he could above the rungs. 
He says: 

"I hove my Ijnee up, and put my other foot on where my knee was. I 
thought it was a good ladder, only the rungs that was broke down below. 
I looked up and I tliought it was a good one until I went up." 

He testifies that nobody had said anything to him about the ladder, 
and there was no other way to get aboard the ship, except to go up 
that ladder; he went up 15 feet and stepped on a rung: 
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"The rung went away from my foot. I had hold wlth my left hand, and 
I thought I reaehed with my right and both sldes of the ladder. I hadn't 
time enongh to get hold wlth my right hand, and my left hand gave way, 
and I went down on Randairs scow." 

The whole testimony on this subject induces the beHef that, irf the 
morning, a good ladder had been put over the side of the steamer 
leading to the lighter ; afterwards this ladder was taken away, and an 
unsafe ladder was put in its place; and, when the injury occurred, 
this ladder was in a position near the place where, earlier in the 
morning, the good ladder had been, upon which the men had safely 
corne down to the scow. It is urged by the learned proctor for the 
ship that there is convincing évidence tending to show that the ladder 
on which the injury occurred was the same ladder which Bogan had 
put in place in the morning, and that it had been injured by being 
crushed between the barge and the ship's side. The testimony does 
not lead me to this conclusion. The testimony of Bogan, in connec- 
tion with ail the other évidence, satisfies me that the injury was not 
upon the ladder which he had placed there in the morning, but on the 
ladder which the officer of the ship had earlier thrown over the side 
of the vessel, and which Bogan declared to be unsafe. The owners of 
the ship had a contract with the libelant's employer to render it a 
service in supplying it with coal. They owed the same duty to the 
libelant, in respect to care, which they owed to his employer. There 
can be no question but that the libelant, when injured, was making 
such use of the ladder as was to be expected, in the course of the du- 
ties of his employment. By the whole évidence I am led to the con- 
clusion that the ship was guilty of négligence, in that it failed to ex- 
ercise reasonable care in furnishing a safe and suitable ladder for the 
use of the libelant while employed in a service in which the ship had 
an interest, and that such négligence contributed substantially to the 
hbelant's injury. 

[3] 2. The libelant contends that the coal company, the owner of 
the lighter and employer of the stevedores, was also négligent, and 
that the injury to the libelant was due to its négligence, as well as to 
the négligence of the navigation company; that the fact that the 
navigation company was négligent does not, in any way, relieve the 
coal company of liability. 

It was clearly the duty of those in charge of the lighter to exercise 
reasonable care in furnishing a safe place for its men to work in 
rendering their service of supplying the ship with coal. The some- 
what difficult question now arises whether, upon the facts shown; 
this duty made it incumbent upon the lighter, as well as upon the 
ship, to furnish suitable jadders over the ship's side, or, in case the 
ship did not furnish such ladders, to seasonably warn the stevedores. 
The évidence shows that the ship was well equipped with ladders. 
Thèse ladders formed a part of its tackle, apparel, and furniture. 
Those upon the lighter knew that the ship was so equipped, and that 
it was not only the duty, but the custom, of the ship to furnish lad- 
ders to the stevedores engaged in rendering a service for it. The 
custom had never been for the lighter to furnish ladders to its steve- 
dores to go from the lighter to the ship ; it had no ladders ; it relied 
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upon the ship to furnish such hddéts for men rendering it a service. 
The libelant, too, knew that the ship always f urnished the l^dders over 
its side, and as a part of its equipment, and that the lighter u^eyer did; 
this is shown clearly by his testimony. On the morning oî the injury 
Bogan, who must be held to hâve had charge of the tighter at the 
time, found that an unsuitable ladder had been put doWn over the 
side of the ship. He voliinteered to go upon the ship to procure a 
saf e ladder, and put it over the side of the ship, for hiS use anci for the 
tenefit of the stevedores. I cannot hold that he was ùndef any duty 
to do this, or that he was under any duty of watchfulnCss to sèe wheth- 
€r the ship did its duty. Upon the facts show^n, I think the law does 
not charge him with such duty. Having put a safe ladder in place, 
lie finds aftervsrards that such ladder has been taken away, and that 
an unsuitable ladder had been put down in another plaéé, over thè side 
of the ship. He had àlready indicatéd to an officer of the' ship that 
he regarded such ladder as unsafé and had asked for anotlier ; not 
being f urnished with it, he had gone to the ship and got it; after the 
aien had been at work for some time he saw the petty officer-^who 
had put the old ladder down, earlier in the morning-^take away the 
ladder which he (Bogan) had put over the side of the steamer. He 
asked the officer what they were going to do for a ladder. l'he officer 
apparently made no reply. It appears that then Bogan did not proceed 
f urther with the inquiry, and did ndt Volunteer to go upon the ship àgain 
and try to find a safe ladder, and thàt he gave no warning. The only 
warning he could hâve given would hâve been to tell the men that at 
that moment there was no suitable ladder in place ; that the safe 
ladder which he had put there, and unon which the men had côme 
down, had been taken away ; and that he did not know when it would 
be put back. Upon ail the facts shown, I think he was not chârged 
with the duty of warning the men in case the ship failed in its duty. 
He had already advised the ship that the old ladder was not safe. 
I think he was under no duty to again" volunteer to go aboard the 
ship and procure another ladder, or to assume to notify the steve- 
dores that, at that time, there was no suitable ladder over the side pf 
the ship. For it must be remembered that the lightér had never fur- 
nished ladders, and had never assumed any duty with refereri'ce to 
ladders ; that the libelant knew this, and must be held to haVe relied 
upon the ship. I think there is nothing in the case to charge Bogan, 
acting for the lighter, with the duty of fumishing another ladder, or 
of calling the attention of the men to the fact that a ladder had been 
taken away. No case has been brought to my attention which, under 
such facts, holds this to be the law. The learned counsel foi: the ship 
has cited Imbrovek v. Hamburg, etc., Co; (D. C.) 190 Fed. 229, af- 
firmed 193 Fed. 1019, 113 C. C. A. 398, and 234 U. S. 52, 34 Sup. 
€t. 733, 58 L. Ed. 1208, 51 h. R. A. (N. S.) 1157. That case is not 
in point; there the stevedores themselves had acquitted the ship of 
any fault. 

Under ail the évidence I find that Randall & McAllister failed in no 
duty in référence to the fumishing of ladders to the stevedores, and 
-was guihy of no fault which contributed to the injury of the libelant. 

[4, 5] 3. Was the libelant at fault? 
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It appears that wheri the libelant got to the ladder he found there 
were two rungs broken on its lower end; that he looked up and 
came to the conchision that the ladder was good, except that "the 
rungs were broken below." The évidence shows that the seizings 
which held the nings in place were worn and ragged, and that this 
might hâve been seen by a reasonable examination, especially by any 
one at the bottom of the ladder, looking up, and having the ladder 
clearly before him. I cannot escape the conclusion that the libel- 
ant did net use the care of a reasonably prudent man, under ail the 
circumstances of the case. It was clearly his duty, especially after 
finding that the lower rungs of the ladder were broken, to look care- 
fully at the ladder, before he set foot upon it. It lias of ten been said 
by the courts that it is impossible to absolve landsmen, accustomed to 
work upon vessels in port, from reasonable care and attention to their 
movements. The Max Morris (D. C.) 24 Fed. 860, 862. By exercising 
such care, the libelant would hâve seen that the rungs above him were 
net safely secured. I think he must be held to hâve been at fault. 

I think, however, that the libelant cannot be held to hâve assumed 
the risk. The testimony does not justify me in finding that his nég- 
ligence was anything more than contributory. The testimony falls 
short of showing that such négligence was the immédiate and ap- 
proximate cause of the injury, as it was in the case of The Cari (D. C.) 
18 Fed. 655, 656, and in The Saratoga, 94 Fed. 221, 224, 36 C. C. A. 
208. In the latter case the libelant fell down an open and unlighted 
hatchway, towards which he had started to make his exit by a ladder 
leading from it to the upper deck. The testimony showed that he 
had worked in that place a long time, and knew ail the conditions, 
and must hâve assumed the risk of proceeding as he did. In the case 
at bar the testimony does not warrant such finding. The libelant had 
not seen the ladder before; its unsafe condition was not so well 
known to him as to justify me in finding that he assumed a risk which 
he kriew and appreciated. The évidence, however, leads me to the 
conclusion that he did not exercise the care and caution of a rea- 
sonably prudent man in the premises, and that his injury resulted in 
part through his own fault, as in The Max Morris, supra. 

The resuit is that I must hold the International Navigation Com- 
pany, Limited, and the libelant, each in substantial fault contributing 
to the injury. 

[B, 7] 4. A sharp contention arises on the question of damages. 
At the time of his injury the libelant was 52 years old and haJ been 
working as longshoreman for 33 years. He had been a healthy man. 
He sustained an oblique fracture in the large part of his thigh bone, 
near the uppér end. His leg was shortened about an inch and a half, 
and a limitation of the motion of the thigh resulted. Several of our 
most eminent doctors hâve testified in the case. They do not agrée. 
Dr. Tobie says the man's earning capacity is reduced about two- 
thirds, and his ability to labor has been lessened about one-half. Dr. 
Abbott is of the opinion that the shortening of the leg would not im- 
pair the ability of a man to shovel coal; he has known a man with 
a shortened leg to do manual labor; he thinks this injury will not 
tend to make the man's life shorter, or to impair his usefulness in the 
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future, or, indeed, to prevent him from some présent labor. He sug- 
gested that an opération might be performed, but he does not advise 
such opération. Dr. Thayer testified that there was nothing which 
indicated the probability of any future suiïering. The contentions 
of the doctors are not controlling in the case. It cannot be denied that 
the man has a materially shortened leg, and that he bas been deprived 
of considérable earning capacity for some years. He should bave 
substantial damages. On the whole, at bis âge, I think I ought not to 
allow the full amount for which bis learned counsel has contended. 
But, in considération of the serions character of his injury, bis loss 
of time and of earning capacity, and his expenses, I tlaink the sum 
of $4,800 is not too much. 

I bave found that the Randall & McAlHster corporation was not 
at fault. The hbel may tberefore be; dismissed as.to it. Under ail the 
circumstances of the case, however, I order that the corporation does 
not recover costs. 

I bave found the International Navigation Company, Limited, and 
the libelant, each in substantial fault contributing to thei itijury. It 
is my duty to divide the damages. A decree may be entered in 
favor of the libelant and against the International Navigation Com- 
pany, Limited, for the sum of $2,400, with full costs. 



In re AMSTEH. 

(Diatriot Court, N. V. Ohio, E. D. March 26, 1918." 

No. 6124. 

1. Evidence iS=i>68 — Intent — Presijmptions. 

Every person must be held to Intend the fiatural and nccessary consé- 
quences of his àcts. 

2. Bankruptct <gs=5409(l) — DiscffABGE — Failure to Keep Bocks. 

Under Bankruptey Act July 1,, 1898, c. 541, § 14, 30 Stat. 560, as 
amended in 1903 (Act Feb. 5, 1!X)3, c. 487, § 4, .S2 Stat. 797 [Comp. St. 
1916, § 95981), providing that a discharge shall be denied where the ap- 
plicant, with the intent to eonceal his financial condition, destroyed, 
concc'iiled, or failed to lîeép books of account; or records from which such 
condition might be ascertained, a banknipt, who conducted an extensive 
boot and shoe business, and vvhose çtock In t;'ade exceeded $10,000, must, 
where he failed to keep books of account, or records showing the amount 
of stock, liabllltles, and assets, be deemed to» hâve Intendéd to eonceal his 
financial condition, and s6 a dischargt) will be denied. 

3. Bankruptct <ês=>415(3) — Master — Findings — ^Eeview. 

ïhe findings of a spécial master, to whom prooeedings in opposition 
to discharge of bankrupt were referred, should be sugtainëd, unless clear- 
ly Improper, or without évidence to support them, as the master, havlng 
seeu the witnesses, was qualified to pass on thelr credlblUty. 

In Bankruptey. Iii the matter of the bankruptey of Sidney A. 
Amster. Oh ejiceptions 'to the spécial master 's report. Exceptions 
overruled. 

A. F. IngeVsolLof Clèveland, Ohio, for trustée.' 
A. D. Metz, ofWooster, 0hio, fqr bankrupt. 

, ^ssjFor other cases seesame topic & KEY-NUMBBB in aU.Key-Numbered DIgests & lAdezM 
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WESTENHAVER, District Judge. In this matter the trustée op- 
posed bankrupt's discharge on tvvo grounds, of which the first seems 
to hâve been abandoned, and the second is that the bankrupt, with in- 
tent to conceal his financial condition, either destroyed, concealed, or 
failed to keep books of account or records from which his financial 
condition might be ascertained. The spécial master, to whom thèse 
spécifications were referred, reports that the second spécification is 
sustained by the évidence, and recommends that the discharge be not 
granted. The bankrupt excepts to this report, as not sustained by the 
évidence and as being contrary to law. 

The bankrupt and a man named Power early in 1914 engaged as 
partners in business in the city of Wooster. The bankrupt contributed 
$1,000 and Power $225 as the firm's capital. In the autumn of 1915 
Power retired from the firm, the bankrupt acquiring his interest 
therein, claiming to hâve paid therefor $500 in cash, although no évi- 
dence supporting this payment appears in the record, other than the 
bankrupt's statement, nor indicating from what source said money was 
derived. On October 27, 1916, the bankrupt made an assignment for 
the benefit of creditors, and shortly thereafter an involuntary pétition 
in bankruptcy was filed in this court by creditors, and an adjudication 
of bankruptcy was made. 

The business was a gênerai boot and shoe store. The only évidence 
of the volume of business donc is the statements of bankrupt's assets 
and liabilities. Prior to his assignment the bankrupt gave a statement 
in writing of his financial condition, showing stock in trade of $10,- 
000; machinery and tools, $250; accounts receivable, $462.14; ac- 
counts payable, $16,357.56; bills payable, which should be paid 
by persons other than the bankrupt, $3,017.80; taxes and wages, 
$26.04. His schedules in bankruptcy contain precisely the same 
items, except indebtedness for wages and taxes, which is eliminated. 

The bankrupt kept no books of any kind, except, perhaps, a ledger 
showing cash received. He produced on his examination, check stubs, 
and canceled checks ; but thèse do not appear to hâve been complète, 
and many stubs did not hâve any corresponding checks or entry. The 
spécial master finds that they were so detached, so broken and irregu- 
lar, a part lost and destroyed, that no System of accounting could be 
established therefrom. A cash register was used, which printed au- 
tomatically on slips the money received and placed therein ; but thèse 
slips, the bankrupt testified, were destroyed at the end of each day, 
and such money as had not been taken from the till by the partners 
for their own personal use, clerks' wages, or other debts, was deposited 
in the bank. 

The bank deposit book, produced at bankrupt's first examination, 
was either lost or destroyed bef ore his final examination ; the conten- 
tion being that the examination was completed, and there was no 
longer any necessity for preserving this deposit book,. or the check 
stubs and canceled checks, and on behalf of the trustée that the ex- 
amination had been adjourned from time to time without a discharge 
of the bankrupt as a witness, and that the destruction thereof was in- 
tentional. 

249 F.— 17 
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Counsel fôr bankrupt earnestly urge that, while it is true no books 
were kept, the évidence fails to show that such failure to keep books 
was with intent to conceal the bankrupt's financial condition, and that, 
the burden of proof being on the trustée to prove this intent to the 
satisfaction of the court, the master's finding is without évidence to 
support it, and is contrary to law. 

[1,2] Section 14b of the Bankruptcy Act provides that the appli- 
cant shall be discharged unless he has "with intent to conceal his 
financial condition destroyed, concealed or failed to keep books of 
account or records from which such condition might be ascertained." 
Prior to the amendment of 1903 this section contained, before the 
Word "intent," the word "f raudulent" ; before the words "financial 
condition" the word "true" ; before the word "destroyed" the words 
"and in contemplation of bankruptcy" ; and in place of the word 
"such," before the words "condition might be ascertained," the words 
"his true." 

Obviously, the meaning of the original act has been much limited 
by thèse amendments. It is no longer necessary to prove intentional 
f raud, or that the concealment was in contemplation of bankruptcy. 
It is, of course, necessary to prove that the bankrupt shall fail to keep 
books of account or records, and that this failure must hâve been 
with intent to conceal his financial condition. In this case, failure to 
keep books of account or records being admitted, the controversy 
cornes down to the bankrupt's intent. 

Many cases hâve been cited by counsel for bankrupt, the purport of 
which is that the Bankruptcy Act does not establish any standard of 
bookkeeping, nor require books to be kept according to any System. 
It is also claimed for thèse cases that the intent to conceal cannot in 
any case, as a matter of law or of évidence, be inferred merely from 
the failure to keep books of account or records, but that évidence of 
some kind showing an intent to conceal is required before the burden 
of proof on those opposing the discharge can be said to be maintained 
by a prépondérance even of the évidence. 

An examination of thèse cases, however, shows that the holdings 
thereof are not so broad as is contended. Some of them are cases 
in which the master had found in favor of the bankrupt, and the pre- 
sumption in favor of the master's finding is such that the court was 
obliged to sustain it unless manifestly against the évidence. In otner 
cases the business conducted by the bankrupt was of such a character 
that books are not ordinarily kept, or the failure to keep books was 
not such an unusual circumstance as to warrant any inferençe, one 
way or the other, respecting the intent of such failure. In still others, 
explanations of the failure to keep books of account or records, or of 
the omission therefrom of some part of the bankrupt's transactions, 
were ofïered, which seemed consistent with his entire good faitli. 

In the présent case the business conducted by the bankrupt was 
such as to require the keeping of books of account or records. The 
volume of this business was such that neither the bankrupt nor any 
one else could know his financial condition, unless some system of 
books or records was kept. The absence of books of account or records 
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in the conduct of a mercantile business of this character and magni- 
tude is of such significance that an inference may properly be drawn 
therefrom adverse to the bankrupt respecting his intention. No ex- 
planation is ofïered by the bankrupt as to why such books were iiot 
kept. He did not even urge that he kept a file of his bills payable, or 
of receipts for bills paid, a complète account of cash received or dis- 
bursed, from which, together with his bank deposit book, he was en- 
abled, or even tried, to keep in touch with his financial condition. The 
reckless manner in which he bought goods on crédit during the time 
while thus greatly in debt, and while his cash receipts were being dis- 
sipated in living or personal expenditures, is also a circumstance en- 
titled to weight in characterizing his conduct or inf erring intent. 

The situation hère calls for the application of the rule that every 
person must be held to intend the natural and necessary conséquences 
of his acts. The necessary conséquence of the bankrupt's conduct was 
to conceal his financial condition, both from his creditors and himself . 
The character and volume of his business repels the inference that he 
regarded the keeping of books or records as an unnecessary labor. 
The most inexperienced boot and shoe merchant cannot but know that 
a mercantile business cannot be conducted as a cobbler's or a bicycle 
repair shop. The f ailure to do that which ail such merchants customa- 
rily do calls for explanation, and none is ofïered. The legitimate in- 
ference is that the necessary conséquence was intended; that is, the 
suppression or concealment of the financial condition that such books 
and records are ordinarily intended to disclose. 

Many référées and courts hâve held that an intent to conceal a 
bankrupt's financial condition could and should be drawn from like 
facts, especially in the case of merchants or persons other than mère 
laborers, mechanics, farmers, and others engaged in occupations in 
which books are not ordinarily or customarily kept. Collier on 
Bankruptcy (llth Ed.) pp. 381-383; In re Alvord (D. C.) 135 Fed. 
236, 14 Am. Bankr. Rep. 264; In re Graves (D. C.) 189 Fed. 847, 
26 Am. Bankr. Rep. 633 ; In re Hodge (D. C.) 205 Fed. 824, 30 Am. 
Bankr. Rep. 522; In re Newbury & Dunham, 209 Fed. 195, 126 C. 
C. A. 207, 31 Am. Bankr. Rep. 365; In re Linker (D. C.) 222 Fed. 
173, 33 Am. Bankr. Rep. 709; In re Janavitz, 219 Fed. 876, 135 C. 
C. A. 546, 34 Am. Bankr. Rep. 105; In re Chass (D. C.) 238 Fed. 
573, 37 Am. Bankr. Rep. 734. 

[3] Furthermore, the spécial master saw the bankrupt and heard 
him and the other witnesses testify. He was therefore better quali- 
fied to pass upon the credibility of witnesses and draw inferences from 
the testimony than is a reviewing court. The law is well settled that 
in this situation the master's findings should be sustained, unless clear- 
ly improper or without évidence to support them. It may be con- 
ceded that, had the master found in favor of the bankrupt, this court 
would not disturb his finding; but it is equally true that his finding 
should not be disturbed when it is in favor of the trustée. The au- 
thorities in this respect are uniform and numerous, of which the fol- 
lowing are cited: Callaghan v. Myers, 128 U. S. 617, 666, 9 Sup. Ct. 
177, 32 L. Ed. 547; Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 
32 L. Ed. 764; Davis v.-Schwartz, 155 U. S. 631, 636, 15 Sup. Ct. 
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237, 39 h. Ed. 289; In re Simon & Stcmberg (D. C.) 18 Am. Bankr. 
Rep. 204, 151 Fed. 507; In re Wheeler, 165 Fed. 188, 91 C. C. A. 222 
(7 C. C. A.) 21 Am. Bankr. Rep. 262; Collier on Bankruptcy (lOth 
Ed.) p. 333. 

The exceptions to the master's report will be overruled, and his 
recommendation against the discharge is approved. 



In re RTJSSELL FALLS CO. 

In re WOROESTBR TRUST CO. 

(District Court, D. Massachusetts. March 23, 1918.) 

No. 25278. 

1. BANKRtrPTCT <S=9l43(5) TbUSTEE — RiGHTS Oï. 

Relative to whether real estate mortgage corered machines on the 
mortgaged premises, trustée of the bankrupt mortgagor stands In no 
better position than the mortgagor. 

2. FlXTURES <g=>18(l) MOBTOAQOE AND MOBTOAOKE POLICT OF IiAW. 

As between mortgagor and mortgagee, the law favors the mortgagee, 
when the latter claims that Personal property on the mortgaged premises 
has beeome a fixture, so as to pass with the land. 

5. Corporations <S=»478 — Convbtances — Mobtgages — Eitect. 

Where, when a corporation executed a mortgage to secure Its bonds, It 
did not own a factory site, but the site was thereafter conveyed to it, and 
by It conveyed to the mortgagee, the conveyances muât be deemed to 
hâve ineluded whatever had been and was subsequently annexed to the 
realty. 

4. FrXTUBES i©=»l — Personaltt — "Intent." 

Whether Personal property, such as maehlnery, has beeome part of 
the realty dépends, flrst, upon whether it has been annexed thereto, and, 
secondly, on the Intent wlth whlch It was attached; Intent In such cases 
being the Intention manlfested by ail the facts and clrcum stances whlch 
tend to show the purpose, whether temporary or permanent, of the an- 
nexation. 

[Ed. Note.— For other définitions, see Words and Phrases, Flrst and 
Second Séries, Intent.] 

B. FrxTUBBS <S=»35(2) — Evidence — AoMissiBiLrrT. 

Provision in a real estate mortgage that after-acquired property, real 
and Personal, should be subject to it Is évidence of intention of the par- 
ties, and admissible to rebut the contention of the mortgagor that ma- 
ehlnery annexed to the mortgaged premises did not pass as part of the 
land. 

6. FixTTiBES ®=j18(5) — Evidence. 

That maehlnery annexed to land by mortgagor was bought on condl- 
tlonal sales, and that for a portion of the time the mortgagor had only a 
leasehold Interest in the land, is not conduslve against the contention of 
the mortgagee, the mortgagor later having acquired the fee, that such ma- 
ehlnery passed as part of the land, being a fixture. 
1. Chattei, Mostoages 9=»17 — T1TI.E of Mobtqaqob — Condition al Sales. 

A purchaser of maehlnery on conditlonal sale acqulres an interest, whlch 
he can mortgage, regardless of the ettect as between hlm and the seller, 
or as betweco the seller and a mortgagee with notice, of restrictions 
against Incumbrances. 

«=9For oUi»r euM sec lam* toplc à KEY-NUMBER in ail Key-Numbered Digests t Indexe* 
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8. FlXTUIÎES (2=>1 — EEMOVABILITY INJTJRY. 

Wliile the fact that nmchinery annexed to tlie freeliold could not be 
removed without jneat injury to itself, or to the proporty, would go far 
to show that it had liecome a fixture, the fact that it could be removed 
without material injury to Itself or the property has little tendency to 
show that It had not become part of the land. 

9. FixTURES <g=18(5) — Annexatiox— Uncompleted Machines Partly An- 

nexed. 

Where a mortgagor er.gaged in the paper-making business installed 
large and heavy nmchinery in its plant, and part of such uiaehinery was 
placed on specially prepiired foundations, and other portions securely 
bolted to the floors, the machinery must be deemed to hâve become part 
of the land, even though it was purchased under conditional contracts, 
and the mortgagor did not, at the time of the installation of the machin- 
ery, hâve more than a leasehold interest in the land ; it later having ac- 
<nured the fee. 

10. BASKRurTCY ©=5l43(5) — Mortgaged Property — Machinery — Annexa- 

TIOX. 

Where a large, heavy paper-maUlng machine was partially installed, 
being placed on speeially prepared foundations and securely bolted and 
faslcned thereto, and the remainicg parts were in the mill, the entire 
machine, though installation was stoppcd by the bankruptey of the 
owner, shoiild be deemed alMxed to the land, so as to pass under a real 
eslate mortgage as fixture; this being particularly true, as the machine 
itself, though complète to begin v^ith, had been changed to suit the lo- 
cation. 
XI. liANKRrpiCY ©=3-174 — Charges — Persons Liabi.e. 

Bankruptey Act .luly 1, 1^98, c. 541, § 48, 30 Stat. 5.57 (Coinp. St. lOKJ, § 
9H;î2), relating to the comiieiiivation of trustées, receivers, and marshals, 
furnishcs no ground for holding mortgagce liable for any portion of the 
foes, charges of the liankruptcy court, though the rnortgagee asserted in 
that tribunal its right to i)roperty covered by the mortgage, whieh was 
also clainied by the trustées. 

In Bankruptey. In the matter of the Russell Falls Company, bank- 
rupt. Certain property and the proceeds thereof was claimed by the 
Worcester Trust Com])any, which claim was opposed by the trustée. 
On certificate of the référée. Judgment for claimant. 

Arthur T. Johnson, of Boston, Mass., for trustée. 
Peabody, Arnold, l'atchelder & Luther, of Boston, Mass. (Edmund 
K. Arnold, of ];ïoston, Mass., of counsel), for Worcester Trust Co. 

MORTON, District Judge. This case cornes hère on a certificate 
from Référée Darling. Accompanying the certificate is a report of 
the évidence with the exhibits that were introduced. The parties are 
the trustée in bankruptey and the Worcester Trust Company, trustée 
under a mortgage executed to it November 1, 1907, by the Russell 
Falls Paper Company, the predecessor of the bankrupt corporation, 
to secure bonds issued by the paper company to the amount of $250,- 
000. The Russell Falls Paper Company, hereinafter called the old 
company, was organized September 27, 1907, by one Maynard and 
others under the laws of Maine, for the purpose of engaging in the 
business of manufacturing paper. The business proved unprofitable, 
and as a resuit there was, in 1913, a large indebtedness in addition to 
the bonded indebtedness. Early in 191. S, the Russell Falls Company, 

<g=For other cases t^ee saine lopic & KEY-XUMBBR in ail Kcy-Numbered Dlgests & Indexes 
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the bankrupt corporation, hereinafter called the new company, was 
organïzed under the laws of Massachusetts, for the purpose of taking 
over the property, assets, obligations, and business of the old company. 
It was thought, or hoped, that the difficulties in which the old com- 
pany found itself involved might be met by the sale of stock in the 
new company. An agreement was entered into between the two com- 
panies which provided that the property transferred from the old to 
the new should be "subject to ail claims, liens, or incumbrances upon 
the property transferred, assigned, or conveyed, * * * and to a 
certain mortgage of property of the Russell Falls Paper Company 
executed for the protection of bondholders to the Worcester Trust 
Company on November 1, 1907, * * * ^^^ ^^ guch pledges, con- 
tracts, and obligations as are now outstanding whether herein enumer- 
ated and specifically referred to or not." The new company, though 
an independent organization, appears to hâve been, in substance and 
effect, a continuation of the old company. So far as the évidence 
goes, there does not seem to hâve been any formai transfer or con- 
veyance by the old company to the new ; there is no such deed among 
the exhibits. In August, 1915, the directors of the new company voted 
that it was inexpedient to put up the $35,500 required to keep the mill 
going, and arranged for the filing by certain creditors of a pétition in 
bankruptcy against the company, which was done, and the company 
was duly adjudicated bankrupt. 

The principal question is whether certain machinery in the mill 
and on the premises at the time of the filing of the pétition in bank- 
ruptcy was subject to the mortgage. There is a subsidiary question 
as to whether the trust company is liable for the fées, cost, and charges 
of this court, or any part thereof. Under an order of this court, the 
machinery has been sold free from ail liens, and the proceeds, amount- 
ing to $70,000, paid into court to await the détermination of the mat- 
ters at issue. The parties came to what was, in effect, an understand- 
ing as to the values to be placed on the varions items, or units, of 
which the machinery was composed, and the référée has found the 
values, substantially, if not entirely, in accordance therewith, item by 
item. The question of values, which otherwise might hâve been a 
troublesome one, has thus been eliminated. No question is or has 
been raised as to the validity of the mortgage. The case was heard 
at length by the référée, and in addition he took a view. 

The référée has divided the property as to which there is or might 
be controversy into three groups. As a matter of classification, the 
parties are content with the grouping, though the trust company ob- 
jects to the conclusion to which the référée has come in regard to 
the item contained in the second group, and the trustée in bankruptcy 
to the conclusions to which he has come in regard to items contained 
in the first group. The third group consists of articles which the réf- 
érée has classed as personal property, and which he finds the trustée 
in bankruptcy is entitled to. The trust company makes no claim to 
any of thèse articles, and they need not, therefore, be further consid- 
ered. The first group consists of machinery to which the référée has 
found the trust company entitled under its mortgage. The second 
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group consists of what is called the second paper machine, to wliich 
the référée lias found the trust company is not entitled, and the trus- 
tée in bankruptcy is entitled. 

[1-3] The case is one wholly between the mortgagor (represented 
by the trustée in bankruptcy, who, I think, stands in no better posi- 
tion than the mortgagor) and the mortgagee, the Worcester Trust Com- 
pany; and as between mortgagor and mortgagee, for reasons stated 
by Shaw, C. J., in Winslow v. Insurance Ce, 4 Metc. 306, 38 Am. 
Dec. 368, the law favors the mortgagee. See, also, Bartholomew v. 
H^amilton et al., 105 Mass. 239; Southbridge Savings Bank v. Mason, 
147 Mass. .SOO, 18 N. E. 406, 1 L. R. A. 350. When the mortgage 
was executed, the old company did not own the f actory site, nor, with 
perhaps some trifling exceptions, the machinery. The land belonged 
to the Boston & Albany Railroad Company, subject to a lease for 21 
years held by the Otis Fiber Board Company, with a provision in it 
that buildings and structures could be removed by the lessee before 
the end of the term. This leasehold interest, with other property, 
had been bid ofï in the interest of the old company, at a foreclosure 
sale of the property of the fiber company, and was later conveyed to 
the old company, and by that company to the trust company. Subse- 
quently the railroad company deeded the land in fee to the old com- 
pany, which conveyed it to the trust company. The conveyance was 
in 1911 or 1912, and must be held as matter of law, it seems to me, 
to hâve included whatever had been and was subsequently annexed 
to the realty, so as to constitute a part thereof, whether specifically 
enumerated in the instruments of conveyance or not, unless expressly 
excepted, which was not donc. 

The machinery was bought largely on conditional sales, which pro- 
vided that no title should pass until it was paid for, and, in some 
cases, that it should not be transferred or mortgaged. The référée 
has found that the machinery had been paid for, and that the title 
had vested before the pétition in bankruptcy was filed. This finding 
is not controverted. It is urged that some of the payments were 
made by the new company, and some of the machinery was put in by 
it. There is no finding in regard to thèse matters. But, even if it 
was as urged, the title of the mortgagee would not be afïected there- 
by. It is immaterial, so far as the trust company is concemed, wheth- 
er the old company put in ail of the machinery or not, if by whomso- 
ever put in it was annexed to and constituted a part of the realty. 
It is also immaterial, for the same reason, who paid for it. Such mat- 
ters might bave some bearing on the question of the intent with which 
the machinery was annexed to the freehold, but that would be ail. 

[4] Whether property which would otherwise be personalty (in 
this case the machinery in question) has become a part of the realty, 
dépends, first, upon whether it has been attached or annexed to the 
realty, and, secondly, on the intent with which it was so attached or 
annexed. The intent in cases like this is the controlling factor. By 
intent is meant not the secret and undisclosed intent of the actor 
(Hopewell Mills v. Taunton Savings Bank, 150 Mass. 519, 522, 23 
N. E. 327, 6 h. R. A. 249, 15 Am. St. Rep. 235), but the intention as 
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nianifested by ail the facts and circumstances which tend to show the 
purpose, whether temporary or permanent, of annexation, the ob- 
ject to be accomplished, the adaptation to such object, the degree and 
mode of annexation, and whatever else may tend to show what the 
party or parties annexing the machinery had in mind in regard to its 
relation to the realty. In the présent case the référée has found, in 
effect, as I construe his finding, that it was the intention of the mort- 
gagor, the old company (meaning, as I understand him, intention in 
the above sensé), which intention he imputes, and I think rightly, to 
the new company, in placing the machinery in position, that it should 
be annexed to and constitute a part of the realty. 

[5-9] There was abundant évidence, I think, to warrant this find- 
ing. In addition to the nature of the business, which manifestly con- 
templated the permanent annexation of the machinery to the land 
and buildings, the mortgage provides that after-acquired property, 
real and Personal, should be subject to it, and also contains covenants 
for the future conveyance of the same to the trust company. This 
provision and thèse covenants did not, of themselves, as both parties 
agrée, subject the after-acquired property to the mortgage; but they 
were évidence of a gênerai purpose on the part of the mortgagor, with 
which the claim that is now made, that the machinery should be 
regarded as personal property, would be inconsistent. The fact that 
a large portion of the machinery was bought on conditional sales, of 
which the mortgagee had or may bave had notice, and that the old 
company had for a portion of the time only a leasehold interest in the 
land, were circumstances to be taken into account, but were not dé- 
cisive as matter of law on the question of intent. A purchaser of 
machinery on conditional sale may well believe that he will be able 
to pay for it and treat it as if he were in fact the owner. It is plain 
that he has an interest that he can mortgage, whatever the effect of 
that may be as between him and the vendor, or between the vendor and 
a mortgagee with notice. Dame v. Hanson, 212 Mass. 124, 98 N. E. 
589, 40 L. R. A. (N. S.) 873, Ann. Cas. 1913C, 329. 

This case, as already observed, is wholly one between the mort- 
gagor and the mortgagee. It would be giving too narrow a construc- 
tion to the conveyances that were made by the old company to the 
trust company to say that because they did not specifically mention the 
machinery, an intention was thereby manifested to except the machin- 
ery and to treat it as personal property. The conveyances included, 
as already observed, whatever had been annexed to and constituted a 
part of the realty, unless expressly excepted, and operated to give 
title to the trust company to whatever thereafter was annexed to and 
became a part of the realty. Bills of sale of the machinery to the 
trust company might bave been given, as it was voted to do, for the 
purposes of security; but they became unnecessary by reason of the 
annexation of the machinery to the realty with the intention thereby 
to subject it to the mortgage. The same object which would bave 
been accomplished by the bills of sale was effected by annexing the 
machinery to the realty, with the intention of thereby subjecting it to 
the mortgage. 
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No rnle has been or can be laid down as to the degree or mode of 
annexation required, or the sufficiency of that which exists in any given 
case. Each case dépends on its own facts. The certificate contains 
no findings as to the degree or mode of annexation of the différent 
machines, or their adaptation to the end to be accomphshed, or the 
use for which they were intended, except so far as may be inferred 
from the names given to them. The référée has rested the case on his 
finding in regard to the matter of intention. But, as already observed, 
the évidence and exhibits are before the court, and the character, use, 
adaptation, and mode and degree of annexation appear therefrom. I 
do not think it necessary to take up the machines one by one and gO 
into them in détail. The machinery was bought for the mill which 
Maynard and his associâtes were constructing, and was intended for 
permanent use as a part thereof in the process of paper making. It 
was such machinery as was required for the equipment of the mill. 
Much of it was large and heavy. Some of the machines were up- 
wards of 125 tons in weight and 100 feet in length, and were placed 
upon foundations specially prepared for them from plans furnished by 
the vendors, and were secured by bolts bedded in concrète. Such 
of the machines as did not rest upon foundations specially prepared 
were fastened by bolts, or in some other manner, to the wooden floor- 
ing, or to the beams and timbers of the mill. The various machines 
were placed in the positions designed for them in the construction of 
the mill, and were not intended for removal. They were connected 
by pipes, belts, wiring, and gearing with the motive power, whether 
steam, water, or electricity. 

The whole arrangement contemplated a permanent addition to the 
property for use in the business that was to be carried on there. The 
référée has found that the identity was not lost by reason of annexa- 
tion to the realty, and that the machinery could be removed, as was 
beiiig done with some of it, without material injury to itself or the 
buildings. But while the fact, if it had been the fact, that the ma- 
chinery had lost its identity, or could not be removed without great 
or irréparable injury to itself or the property, would go far to show 
almost, if not quite, conclusively that it had become a part of the 
realty, the contrary fact, which is stronglv relied on by the trustée in 
bankruptcy, that it could be removed without material injury to itself 
or the property has very little, if any, tendency to show that it was 
not so annexée! to the realty, and with such intention, as to consti- 
tute it a part thereof. It seems to me that the conclusion to which the 
learned référée has come in regard to the machinery which constitutes 
the first group is correct and should be sustained. Perhaps as open 
to question as any of the items in this group are the electric motors, 
which are compact, self-contained pièces of mechanism, readily re- 
movable. Considering, however, their intimate connection with the 
machinery which clearly passed to the mortgagee, they seem to me to 
go with it is a necessary part thereof, just as the shafting and belts 
transmitting power from a central steam plant to a machine, which 
passed, would also pass. 

f 10] There is more doubt, I think, concerning the correctness of the 
referee's conclusion in regard to the second paper machine, which 
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constitutes the second group. He finds that it was never more than 
half installed, "that no driving mechanism has been provided, it be- 
ing the purpose to supply it vvith the mechanism of the first paper 
machine," "that it never became a part of the paper-making process 
of the mill," and that "the wet end of the machine" (which it should 
be remarked was an important part of it) "was never set up in any 
of its parts." He also finds that it was bought by the old Com- 
pany on conditional sales, that "it was in a measure rebuilt for this 
mill, and the foundation for it was prepared from plans furnished 
by the vendor," and that the final payment was made by the bankrupt 
company. This is the substance of his findings. It appears from the 
évidence that the machine weighed from 125 to 150 tons and was of 
great length. It was not completed, but ail the parts necessary for its 
completion had been delivered at the f actory and were in the mill near 
at hand. Men were at work setting it up on the foundations prepared 
for it when the pétition in bankruptcy was filed. As far as it was set 
up, it was permanently bolted and secured to the foundation, and at 
the wet end of the machine in the floor was a vat with a drainage pipe 
to receive and cany ofï the water from the machine. 

So far as the reported évidence shows, the only persons who testi- 
fied in regard to the condition of the machine were Mr. Barton, Mr. 
Eastman, Mr. Maynard, and Mr. Mills. There were also exhibits. 
It is not quite clear whether Mr. Barton was testifying in regard to 
the wet end of the machine, or to the machine as a whole. What he 
said was as follows : 

"Q. That (referriug to tJie second maclnne as compared to the flrst ma- 
chine) is a wider machlueV A. Yes. Q. But that machine has the wettinjc 
end, the same as the other macliine? A. I assume so; It wasn't set up. Q. 
That is, not as yet set up? A. No sir. Q. No part of itï A. Part of It Is 
set up ; the greater part not," 

It would seem that what the witness was referring to hère was the 
wet end, and that a part of that had been set up, notwithstanding the 
referee's finding to the contrary. Later, in speaking of some changes 
which they (his firm) were making for' the Westfield River Paper Com- 
pany, hé said that they would amount to about half of the machine; 
but that had no référence to the condition of the machine at the time 
to which lie Xvâs testifying in the. évidence already quoted. Mr. 
Eastman testified on direct examination as follows: 

"Q. Mr. Eastman, hovv much of the second machine is set up, or was set up 
prior to the tiine of the Westfield River Paper Conipany's removal? A. AU 
the machine proper was set up, with the exception of the flow box, the 
apron, and the wire, with the roU which runs tlie wire. Q. That is, therc 
are a large number of roUs, as I uuderstand it, in the wet part? A. Yes. Q. 
That were aot In place? A. The wire I should hâve left out, because the wire 
is a part of the machine proper. Q. The wire and the flow boxes were in 
there? A. ïes. sir. Q. Then what was set up was the frame of the wet part? 
A. Yes, sir; and some of the roUs. Q. And some of the i-oUs? A. Yes, sir. 
q! And what else was set up? A. Ail of the press roUs, ail of the drylng rolls, 
,the calenders. There was lacklng in the drying s.vstem four or ftve wooden 
rolls for the felts. Q. There was testlmony by Mr. Barton àbout table rolls. 
Is that it? A. Yes; table rolls or tube rolls. Q. Where were they? A. They 
weré in the mill. y. Whereabouts? A. In a box about flve feet from the eud 
of the machine." 
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On cross-examination, his testimony was to the same effect. 

Mr. Maynard testified, on direct examination, that "the entire ma- 
chine was completed from the wet end to the winding part" when 
it was shipped to them (the old company) ; "the whole of it was 
complète, but we decided to throw out certain things and make cer- 
tain changes," and it was "not completely set up." On cross-examina- 
tion he said that the machine, as far as it went, was completely install- 
ed and attached to the f oundation in the same way it would be if the 
entire machine had been installed ; that it lacked "the drive, the wet 
end and the winding end." la answer to the question, "The substantial 
part of the machine is there, as shown by the picture?" (referring to 
one of the exhibits), he said, "The heaviest part of the machine is 
installed," by which I understand him to hâve meant the largest part. 
The testimony of Mr. Mills was that his firm sold the machine to the 
company, that it was complète when sold to them, that they had it 
changed over, that it had never been erected, that part of it, the 
driers, nothing but the driers as.he noticed, were standing on the 
foundation, and that those were the only thing that attracted his 
attention, "because I [he] wasn't really interested in it." The ex- 
hibits show a large and heavy machine, several feet wide and high, 
and many feet long, with rolls of wood and iron and numerous other 
parts. It stands on steel or iron plates fastened to the foundation. 
It is built, in part at least, in sections; each section consisting of 
two heavy upright frames on opposite sides, bolted together at the 
top across the machine, and fastened on each side at their bases 
through the steel plates to the concrète foundation. The machine 
can be taken down section by section, but the sections are of no use 
independently of each other, and when the machine is completed it is 
run as a unit. 

The resuit of this examination is, briefly, to show, I think, that a 
substantial part, if not the larger part, of the machine had been 
set permanently in position on foundations especially prepared for 
it, and securely bolted and fastened thereto; that the remaining 
parts were in the mill and near at hand, and the work of setting up 
and completing the machine was in progress ; that the machine itself , 
though complète to begin with, had been changed over by throwing 
out some parts and putting in others, so as to conform to what was 
wanted at that particular mill, and that the part annexed would be use- 
less without the rest of the machine. 

As already observed, no rule has been or can be laid down as to 
the degree or mode of annexation required or the sufficiency of the 
annexation in any particular case. Something in the nature of at- 
tachment or annexation there must be. Mère intention that a ma- 
chine shall be considered a part of the realty is not enough. I doubt 
whether the mère fact that a foundation has been prepared for a ma- 
chine is sufficient in and of itself to constitute the machine a part of 
the freehold, although it seems to hâve been so held in McFadden v. 
Crawford, 36 W. Va. 671, 15 S. E. 408, 32 Am. St. Rep. 894. But 
where, as hère, a substantial part, if not the larger part of the ma- 
chine, has been permanently set up, on foundations specially pre- 
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pared for it from plans by the vefidors, in the place in the mill intend- 
ed for it, and firmly f astened to stich f oundations with the intent that it 
shall remain where it is placed as a part of the equipment of the mill, 
and where the work of completing the setting up of the machine is 
going on at the time of the filing of the pétition in bankruptcy and has 
not been abandoned, and the parts necessary to complète the machine 
are at hand, and the machine is, for manufacturing purposes, a unit, 
and the parts set up and annexed will be of no use without the other 
parts, it seems to me that the more reasonable view is that the ma- 
chine should be regarded as having been so far annexed to the realty 
as to constitute a part thereof. Certainly nothing more could hâve 
been done than was done to annex to and make a part of the realty 
so much of the machine as had been set up, and that would hâve to be 
taken down and disconnected in order to restore it completely to its 
former condition as personalty. I do not think that it is necessary 
that a machine should be put into opération before it can be considered 
a part of the realty, and I know of. no such rule. If the machine is a 
unit, it would seem as though the annexation of a substantial part of it 
should be sufficient. It is not necessary that ail the parts of a ma- 
chine should be connected to it in order to pass with it is a fixture, 
In Hopewell Mills v. Taunton Savings Bank, supra, the loom beams 
were not fastened to' the looms, but were held to be "no less real 
estate than those parts of the looms which were annexed to the 
realty." So shutters and blinds and keys, and presumably screens 
and storm doors and Windows, pass as a part of the realty, though 
disconnected at the time of the conveyance. In the analogous case 
of materials which are on the premises to be used in the construction 
of an unfinished building, it has been held that they pass under a deed 
conveying the land and buildings. Rahm v. Domayer, 137 lowa, 18, 
114 N. W. 546, 15 L. R. A. (N. S.) 727. See, also, Dudley v. Hurst, 
67 Md. 44, 8 Atl. 901, 1 Am. St. Rep. 368 ; Byrne v. Werner, 138 
Mich. 328, 101 N. W. 555, 69 L. R. A. 900, 110 Am. St. Rep. 315; 
Hackett v. Amsden, 57 Vt. 432; McLaughlin v. Johnson, 46 111. 163. 

In view of thèse décisions, it must be held, it seems to me, that 
as between mortgagor and mortgagee, if a substantial and unseparable 
part of a machine in process of érection has been permanently annexed 
to the f reehold, with the intention of making the machine a part of the 
realty, then the machine, taken as a whole, must be regarded as a fix- 
ture, and work done upon it in completing it must be regarded as work 
done upon it as a part of the realty. Though the question is not free 
from doubt, I incline to the view that the second paper machine was 
so far annexed to the realty as to corne under the mortgage as a 
fixture. 

[11] As to the remaining question, concerning the trust company's 
liability for the fées, costs, and charges of this court, I think the rul- 
ing of the référée was correct. The trust company had a choice of 
remédies. It elected, and very properly, I think, to présent its case as 
a part of the proceedings in the bankruptcy court. It should not be 
compelled to pay a part of the fees, costs, and charges of that court, 
unless clearly required to do so. I do not think that section 48 of 
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the Bankruptcy Act, relied on by the trustée, imposes such a liability. 
And in Re Williams' Estate, 156 Fed. 934, 84 C. C. A. 434, it was 
held that the mortgagee was not liable to such fées, costs and charges*. 

The resuit is that of the $70,000 the trust company is entitled to the 
sum of the values of the items contained in the first and second groups 
in the referee's certificate, amounting in the aggregate to $65,300, 
with interest on the same at the rate, if any, received while the fund 
has been in the possession of the court. 

So ordered. 
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In re SMITH. 

(District Court, D. Massachusetts. January 26, 1918.) 

No. 22206. 

CoNTRACTS <@=3258 — Claim FOR Salary — Cancellation of Contbact — "Pub- 
lic Calamity or Casualty" — European War. 

In the spring of 1914 bankrupt, an opéra company, contracted for the 
services of clainiant as a musician for the ensuing opéra season in Bos- 
ton, coinmencing lu the follovving December. The contract contained a 
provision tliat "in case of riot, flre, riiilroad accident, public calamity, or 
other cîisualties, over vvhleh the party of the first part has no control, 
this contract may be canceled at the option of the party of the first part." 
In November bankrupt notified claimant of the cancellàtion of the con- 
tract, on the ground that the gênerai state of war exlsting in Europe 
made it impossible to maintain opéra in Boston durlng the season. 
Hcld, that such war, although the United States was not then a party 
to it, was a public calamity and casualty over which bankrupt had no 
control, withln the meaning of tlie contract, and so afCected the per- 
formance of opéra in Boston as to justify Its abandonment and the 
cancellàtion of the contract. 

In Bankruptcy. In the matter of the Boston Opéra Company, bank- 
rupt. On review of order of référée disallowing claim of Walter M. 
Smith. AfSrmed. 

Swift, Friedman & Atherton, of Boston, Mass. (Lee M. Friedman, 
of Boston, Mass., of counsel), for claimant creditor. 

Goodwin, Proctor & Ballantine, of Boston, Mass. (Herbert L,. Bar- 
rett, of Boston, Mass., of counsel), for estate of Eben D. Jordan and 
others, creditors. 

HALE, District Judge. This case is before me on a pétition to re- 
view the order of the référée disallowing the claim of Walter M. 
Smith for services as a musician, under a contract dated April 14, 
1914, between him and the Boston Opéra Company, in which the 
Opéra Company is named as party of the first part, and Mr. Smith 
is party of the second part. By this contract Mr. Smith is employed 
as a "third trumpet," to perform, if required, at ail opéras, etc., 
during the opéra season commencing in Boston in Decembei% 1914. 

Clause 1 1 of the contract is as f oUows : 

®=:>Far otlier caaes aee same topic & KEY-NUMBER in aU Key-Numbered Dlgests £ Indexe* 
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"(11) In case of riot, flte, rallroad accident, public caliimlty, or any othcr 
casualtiea over whicti the party of the flrst part has ;no coutrol, tliis eon- 
tract may be Canceled at ttie option of the party of tlie first part." 

The European war broke out August 1, 1914. On November 9, 
1914, the Boston Opéra Company sent to Mr. Smith a notice ter- 
minating the contract, calHng attention to the gênerai state of war 
existing in Europe, and the conséquent inability and impossibility of 
the management to maintain opéra in Boston under thèse conditions. 
By an agreed statement of facts the court is permitted to "take ju- 
dicial notice of any and ail events of public notoriety connected with 
the European war and its effect upon the United States and other 
nations of the world." The référée held that the European war, prac- 
tically a world war, was such a public calamity and casualty over which 
the party of the first part had no control as justified the management, 
under the eleventh clause, in terminating the contract. 

The learned counsel for Mr. Smith contends that the contract did 
not contemplate a war in which the United States was not a party 
as being such a public calamity and casualty as justified the Opéra 
Company in terminating the contract. 

In Richards v. Wreschner, 156 N. Y. Supp. 1054, 1056, 1057, the 
court had before it a contract wherein a German firm, in January, 
1914, agreed to sell Belgian antimony, to be shipped at the rate of 
15 tons per month up to September, 1914, inclusive. As a reason 
for failure to make deliveries after July 31, 1914, the défendant al- 
leged that the production of antimony at a particular factory in Bel- 
gium ceased because of the war; that ail exports of antimony over 
the German frontier had been forbidden; and that the seller became 
an enemy of the kingdom of Belgium, commercial intercourse being 
forbidden between Belgium and Germany, so that performance of the 
contract was impossible. But it did not appear that the défendants 
could not hâve provided themselves with a sufficient supply to make 
àll deliveries from some European port, or that they could not hâve 
procured the antimony from a warehouse in a neutral country of 
Eut-ope. 'The court said it was obvious that the défendant was im- 
provident in entering into a contract of this kind without inserting 
a condition côvering the interférence of war, strikes, or other causes 
béyond their control. It held that impossibility due to a foreign war 
is no excuse for nonperf ormance of a contract. Ashmore v. Cox 
[1899] 1 Q. B. 436; Tweedie, etc., Co. v. McDonald Co. (D. C.) 114 
Péd. 985 ; Beebe v. Johnson, 19 Wend. (N. Y.) 500, 32 Am. Dec. 518; 
Àvery v. BcJwden, 5 Ellis & Blackburn (Q. B.) 714; Standard Silk 
Ùyeing Co. v. Roessler, etc., Chemical Co. ('D. C.) 244 Fed. 250. 

In the case before me, the contract contained a condition côvering 
causes beyond the control of the contracting parties. It seems clear 
*to me that the intention df the pai-ties was that the Opéra Cohipany 
•should hâve the right to terminate its contract whenevei" any public 
•calamity or other casualty should occur*, over which it had no con- 
trol, and which prevented the givihg of opéra under the conditions 
prevailing when the contract was made, and which put a substantial 
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burden on the Opéra Company greater than the parties contemplated. 
Thaddeus Davids Co. v. Hoffman-La Roche Chemical Works, 97 Mise. 
Rep. 33, 160 N. Y. Supp. 973 ; Davis v. Columbia Coal Mining Co., 
170 Mass. 391, 49 N. E. 629. I think it would be too narrow a con- 
struction of the contract to say that no war should be held to be a 
"public calamity or casualty over which the parties had no control," 
unless it be a war in which the United States itself is engaged. At 
the time this contract was to be carried out, the European war had 
become a great world war. It had changed the Opéra Company's po- 
sition in référence to performing the contract relating to the main- 
taining of opéra in Boston. It is clear that the existence of such war 
afifected the performance of opéra in Boston. I think it must be 
held to hâve been, in Boston, in the opéra season of 1914 and 1915, 
a public calamity and casualty over which the Opéra Company had 
no control, and which afifected its rights under the contract in question. 
I think the référée was right in disallowing the claim. 

The order of the référée is affirmed. The claim of Walter M. 
Smith is disallowed. 



In re BOSTON OPERA CO. 

la re FEREABI-FONTANA. 

(District Court, D. Massachusetts. January 26, 1918.) 

No. 22206. 

■CoNTBACTs ©=258 — Claim foe Salary — Right to Oancei, Contract "in Case 
OF Wab." 

Bankrupt, an opéra company, contractée! wlth claimant, an Italian 
singer, to sing in its opora in Boston dnring the season of 1914-15, reserv- 
ing the right, inter alia, to terminate tlie contract "in case of war." Held, 
that the existence of ttie gênerai war in Europe and its undoubted efCect 
on the opéra season justifled the abandonment of the enterprise and the 
canoellation of the contract, although neither Italy nor the United 
States was at that time engaged in the war. 

In Bankruptcy. In the matter of Boston Opéra Company, bankrupt. 
On review of referee's order disallowing claim of Edwardo Ferrari- 
Fontana. Affirmed. 

Swift, Friedman & Atherton, of Boston, Mass. (Eee M. Friedman, 
of Boston, Mass., of counsel), for claimant creditor. 

Goodwin, Proctor & Ballantine, of Boston, Mass. (Herbert L. Bar- 
rett, of Boston, Mass., of counsel), for estate of Eben D. Jordan and 
others, creditors. 

HAEE, District Judge. This case cornes before the court on the 
décision of the référée, disallowing the claim of Edwardo Ferrari- 
Fontana. This creditor was an Italian singer, who made a contract 
with the Boston Opéra Company to sing for the season of 1914-15. 
His contract with that company contains this clause: 

4=»Foi otiier cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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"XV. It Is agreed that, in case the theater should be destroyed by the élé- 
ments, the Company shall not be beld to give the performances. The artist, 
in this case, is not entitled to any salary nor indemnity. The company will 
take steps to hâve the performances resumed as soon as possible. Moreover, 
the Company has the right to terminate tlie contract in case of lire or the 
destruction of the theater, in case of war, in case of épidémies, or tlie closlng 
of the theater by the authorities. But such a step cun only be taken in re- 
gard to the entire personnel." 

Under this clause the Opéra Company could terminate îts contract 
"in case of war." The learned counsel for the claimant contends, 
however, that the contract could not be canceled in case of a war 
in which Italy was not engaged and in which America was not en- 
gaged. The same line of reasoning is applied as in the Smith Case 
(D. C.) 249 Fed. 269, just decided. I think this case, now before 
me, présents even a stronger case of justification on the part of the 
Opéra Company to terminate its contract. I must hold, as I did in 
the Smith Case, that the great world war affected the opéra season, 
and was a contingency beyond the control of the contracting parties ; 
that it changed the Opéra Company's position in référence to the 
performance of its contract, and put a burden on it greater than the 
parties contemplated when the contract was made. Thaddeus Davids 
Co. V. Hofifman-La Roche Chemical Works, 97 Mise. Rep. 33, 160 N. 
Y. Supp. 973 ; Davis v. Columbra Coal Mining Co., 170 Mass. 391, 49 
N. E. 629. 

Order of the référée affirmed; claim of Edwardo Ferrari-Fontana 
disallowed. 
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SMITH V. GOVIORNMEXT OF CANAL ZONE et al. 

SAME V. CORIUGAN et al. 

(Circuit Court of Appeals, Fifth Circuit. March 20, 1918.) 

Nos. 3209, 3150. 

1. Pkocess (@=j119— Service — Wit.nesses. 

Where a litigant came from l'anama into the Canal Zone for the sole 
purpose of belng présent in court at the liearing of a motion made in a 
case brouglit there against him, and to testify in that hearing if an occa- 
sion for hls (loing so arose, such litigant was exempt from service of 
Canal Zone proeess wliile in attcndance upon court and during a reason- 
alile time in comirig and going, tliough lils attendance was not in obédience 
to proeess cominanding it. 

2. Appeaeance <g=9(2) — Jurisdictiox — Admission or. 

That defendant's counsel moved to set aside sen^ice on the ground that 
the court was without .iurisdlction of the subject-matter of the suit is 
not an admission of the court's jurisdietlon over defendant's person or a 
consent to the exercise of it. 

3. Extradition <@=3l9 — Persons Extradited — Epfect. 

In View of Rev. St. § 5275 (Comp. St. 1916, § 10121), extradition should 
not be used as a means for obtalnlng jurisdiction of the person of the 
aceused for civil proceedlngs, where défendant was extradited from 
Panama into the Canal Zone on a criminal charge, service on him of an 
order commanding him to appear and show cause why he should not be 
attached for contempt, made while he was in jail, held as an extradited 
prisoner, furnishes no basis for an adjudication in contempt. 

4. Appeal and Error ®=3485(2) — S upeesedeas— Contempt Proceedinqs. 

Where, under Rev. St. §§ 1000, 1007 (Comp. St. 1916, §§ 1660, 1666), a 
bond superseding a decree appealed from had been given, the trial 
court Is without jurisdiction to enforce obédience to the decree by con- 
tempt proceedlngs. 

5. Appeal and Eerob ©==492 — Review — Writ of Error. 

Where, in violation of the stay or supersedeas of a decree from which 
an appeal had been previously taken, the trial court attempted to en- 
force it by contempt proceedlngs, and the record and the parties were 
before the appellate court, it may set aside the judginent or order in 
the contempt proceedlngs as an attempt to enforce a decree suspended, 
though such judgment or order might not be subject to review on writ of 
error as attempted. 

Appeal from and in Error to the District Court of the United States 
for the Canal Zone; William H. Jackson, Judge. 

Suit by J. A. Corrigan and others against J. Budd Smith. From a 
decree for complainants, défendant appeals. Reversed, and suit dis- 
missed. Proceeding by the Government of the Canal Zone, on rule 
of J. A. Corrigïin and others, on J. Budd Smith, for contempt. There 
was a judgment punishing défendant for contempt, and he brings er- 
ror. Reversed. 

Félix E. Porter, of Ancon, C. Z., and Edwin T. Merrick, Philip 
Gensler, Jr., and Ralph J. Schwarz, ail of Nevi' Orléans, La., for ap- 
pellant and plaintiiï in error. 

Théodore C. Hinckley and Stevens Ganson, both of Panama, R. P., 
for appellees and défendants in error. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

<g=)For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
249 P.— 18 
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WALKER, Circuit Judge. By an appeal and by a writ of error J. 
Budd Smith (who will be referred to as the appellant) présents for 
review two judgments or decrees, one rendered in a suit brought 
against him by J. A. Corrigan and others (who will be referred to as 
the appellees), and the other in proceedings following a motion made 
by the appellees that the appellant be required to show cause why he 
should not be committed for contempt for an alleged violation by him 
of a temporary writ of injunction issued in the first-mentioned suit at 
the time it was brought. If it is to be regarded that there were two 
cases, instead of one, they are so related as to make it convenient, if 
not necessary, to consider them together. The following is a summary 
of so much of what is disclosed as needs to be set out : 

The appellant was a citizen of New Jersey and had his domicile 
there, but for the greater part of the time during several months 
prior to April 9, 1917, he was a temporary résident of the republic 
of Panama, being there as the business représentative of the Bénéfi- 
ciai L,oan Society, which had its principal place of business at New- 
ark, N. J., and had business dealings with the Continental Banking & 
Trust Company; the latter being located and engaged in business 
in the city of Panama. Early in February, 1917, the Continental 
Banking & Trust Company was adjudged bankrupt by a Panama 
court, which appointed a temporary receiver of its property and as- 
sets; that court assuming custody and jurisdiction of the bankrupt's 
estate. The appellant did not at any time live in the Canal Zone, or en- 
gage in business or own property there. Some time prior to April 9, 
1917, while he was temporarily in the Canal Zone, he was served there 
with process in a suit brought by one Cornet against him in the dis- 
trict court of the Canal Zone. Some question is made as to the va- 
lidity of that service, but that question is not a material one in this 
case. At the request or direction of his counsel in that case the appel- 
lant on April 9, 1917, went from Panama into the Canal Zone to be 
présent in the district court to give testimony, if necessary, on the 
hearing of a motion proposed to be made by his counsel for such an 
allowance of time for taking dépositions as was required to secure the 
testimony of witnesses living in the United States. While the appel- 
lant was in the office of the clerk of the district court, awaiting the 
convening of the court, the marshal came in and handed to him thç 
summons, complaint, and a restraining order or temporary injunction 
in a suit brought in the district court on that day by the appellees 
against him. That suit was brought by the appellees in bdialf of 
themselves and ail other creditors and persons interested in the liq- 
uidation of the afïairs of the Continental Banking & Trust Company 
who may wish to come in and be parties to the suit, the complaint 
alleging that the appellees were creditors of that company, and pray- 
ing the setting aside of described deeds to lands in Panama made to 
appellant by that company shortly before its bankruptcy, and that 
the appellant be restrained and enjoined from selling, conveying, or 
incumbering the lands so deeded to him. The temporary injunction 
or restraining order mentioned enjoined the appellant from selling. 
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conveying, transferring, or in any wise incumbering the property men- 
tioned in the deeds described in the complaint. 

Following the happening of the incident just mentioned the appe- 
lant was in the district court room when his counsel made the con- 
templated motion, but was not examined as a witness, the motion be- 
ing granted by the court, without the occasion arising for adducing 
testimony of the appellant. On April 18th the appellant by his attor- 
ney filed a motion to dissolve the restraining order. The motion 
stated that the attorney appeared in appellant's behalf for the pur- 
pose of denying the jurisdiction of the court, and the grounds stated 
raised only the question of the right or jurisdiction of the court to 
make or enforce the order sought to be dissolved, and submitted no 
question going to the merits of the suit. On April 30th following the 
appellant by the same attorney moved the court to set aside the above- 
mentioned service of the summons, complaint, and restraining order, 
on the ground that it was made while appellant was attending court 
in connection with the case of Cornet against him. The introductory 
words of that motion were : 

"Cornes now the above-named défendant by Félix E. Porter, his attorney. 
and, without in any manner waiving the jurisdiction of this court, moves the 
court," etc. 

After héaring évidence on the motions they were overruled on May 
lOth. The évidence adduced proved the truth of the ground stated in 
support of the motion to set aside the service. That the court did 
not find otherwise is shown by the following statement made by the 
trial judge : 

"Mr. Smith came into court on a certain matter in connection with the Cor- 
net case. Ile came voUmtarily, thinUing that he mlght be needed, according 
to the testimony of his counsel, Mr. Porter, for the purpose of asking for a 
continuanpe for the purpose of taking dépositions. I cannot say that he was 
hère under àny conipulsion or restraint or hère by reason of his appearing as a 
party lltigaut." 

On May 21st the same attorney filed an answer for the appellant, the 
answer expressly stating that the attorney came — 

"without lu any manner waiving the jurisdiction and the validity of service 
in this cause, heretofore denied." 

On May 23d the court, on motion of appellees, made an order that 
appellant on May 26th appear and show cause why he should not be 
attached for contempt for an alleged violation by him of the above- 
mentioned temporary writ of injunction. On May 26th the marshal 
returned this order "not served"; the return stating that: 

"The défendant J. Budd Smith cannot be located in the Canal Zone." 

On May 29th the case against the appellant was called for trial in 
the district court, and the appellant's attorney then stated that the 
appellant was a résident of the republic of Panama and moved the 
court— 

"to issue an order of exemption of the sald Smith f rom the service of any 
Ijrocess or from arrest while coming to, departing from, or in attendance upon 
this court for the purpose of the trial herein." 
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This motion was denied, an exception being reserved. What the 
court did immediately following the action just mentioned is shown 
by the following statement in its minutes for the same day : 

"And on motion of the counsel for the plaintift's herein the case Is set 
for trial at 2 o'clock thls afternoon, whether the défendant is in attendanee or 
net. And the defendant's attorney consents under protest to go to trial 
without the présence of the défendant Smith." 

At the time appointed and without the appellant being présent, the 
trial of the case was entered upon, resulting in the rendition, on 
May 29th, of a decree perpetuating the preliminary injunction issued 
when the suit was brought, ordering the appellant to exécute to the 
receiver appointed by the court of Panama in the above-mentioned 
bankruptcy proceeding conveyances to the lands described in the 
deeds which the complaint prayed to hâve annulled, and ordering 
the appellant to account to such receiver for ail rents, issues atïd 
profits of the properties described in those deeds. On July 31, 1917, 
the appeal by appellant from that decree was allowed upon his giving 
bond, approved on the same day by the judge of the district court, 
with the condition: 

"That if the said J. Biidd Smith shall prosecute his sald appeal to eftect, 
and shall answer ail damages and costs that may be awarded agaiust hlm, ii 
he fails to make his plea good, theii the above obligation to be void ; otlier- 
wise, to remain in full force and virtue." 

On June 21, 1917, J. A. Corrigan, one of the appellees, made an 
affidavit charging the commission by the appellant of a "misdemeanor 
of contempt of court as defined and made punishable by the terms and 
provisions of section 131, paragraph 2, of the Pénal Code of the 
Canal Zone," the affidavit showing that the charge made was based 
upon appellant's alleged disobedience of the above-mentioned tem- 
porary injunction by conveying and transferring to one Wallace, on 
May 11, 1917, ail the property covered by the deeds mentioned in 
the complaint in that suit. On the same day the court issued its bench 
warrant for the arrest of the appellant and that he be brought before 
the district court to answer the charge made by the affidavit. On 
June 23d this warrant was returned not served. On the same day 
an alias bench warrant was issued. On the application made to public 
authorities of the republic of Panama for the extradition of the ap- 
pellant to answer the above-mentioned criminal charge made against 
him in the Canal Zone his extradition was ordered by a Panama court. 
On September 4, 1917, while, as a resuit of the extradition proceedings, 
the appellant was in jail at Ancon, Canal Zone, he was for the first 
time served with a citation to show cause why he should not be 
attached for the above alleged civil contempt. He was brought before 
the court on September 7th. His counsel duly made the objections 
that the court was without jurisdiction to try the appellant on the 
charge of alleged criminal contempt because the offense charged was 
a misdemeanor, the exclusive original jurisdiction of which was in 
the magistrate court, and that the court was without jurisdiction to 
proceed in the civil contempt case, because the only service on the 
appellant of the citation therein was made while he was an extradited 
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prisoner in custody of the Canal Zone police, in a Canal Zone jail, 
under color of extradition from the republic of Panama. The dis- 
trict attorney, who was présent, made it known to the court that a 
trial of the appellant for the criminal offense for which he was ex- 
tradited was not insisted upon, and suggested that: 

"Tlie prosecution of the govemment case must wait upoa your honor's ac- 
tion upon the civil case." 

Thereupon the court overruled the objections made to the trial of 
the civil contempt proceedings, and entered upon a hearing, which re- 
sulted in the making on September 12, 1917, of an order which, after 
setting out findiiigs made by the court, one to the eflfect that the ap- 
pellant did, under date of May 11, 1917, transfer and convey to one 
Théodore Wallace the spécifie properties that the court's restraining 
order had directed him not to convey, sell, or incumber, and another 
that the instrument of transfer showed that the considération therefor 
was the sum of $30,050, adjudged the appellant to be guilty of a con- 
tempt of the court, and ordered that he — 

"be conimltted to a jall in the division of Balboa, Canal Zone, there to remain 
chargea with said contempt of this court untll he pay the saUl sum of $30,050 
into this court for the use of the plaintiffs, and others lawfuUy entitled there- 
to, or untll released by due process of law, and that a warrant for said com- 
mitment issue directed to the marshal of the Canal Zone or to any of his depu- 
tles or to any poUce officer of the Canal Zone to exécute." 

It was disclosed that the appellant claimed that the attacked deeds 
to lands in Panama were not made to him for his own use, but for the 
benefit of the corporation he represented, which, long before the Con- 
tinental Banking & Trust Company was adjudged bankrupt, had 
made large loans to that company, which, at the time such loans were 
made, ineffectually undertook to secure them by depositing with an- 
other bank in Panama, for the lender's benefit, the deeds to the bor- 
rower conveying the lands which, shortly prior to tlie bankruptcy, 
were conveyed by the borrower to the appellant. 

[1,2] That the appellant, unless he had in some way waived or 
lost that right, was entitled to hâve set aside the service upon him of 
process in the suit brought against him by the appellees, made under 
the circumstances above narrated, is a proposition which the authori- 
ties do not leave open to doubt. On the advice of his counsel he came 
from Panama, where he resided, into the Canal Zone, for the sole 
purpose of being présent in court at the hearing of a motion made in 
a case brought there against him, and to testify in that hearing if 
an occasion for his doing so arose. It fairly appears that his counsel 
anticipated, and not without reason, that, to support the motion pro- 
posed to be made, it might be required to adduce testimony which the 
appellant could give. The appellant as a witness coming from an- 
other jurisdiction was exempt from the service of Canal Zone process 
while in attendance upon court, and during a reasonable time in 
coming and going, though his attendance on the occasion in question 
was not in obédience to process commanding it. The reasons sup- 
porting the rule stated are sufficiently disclosed in the opinions render- 
ed in the foUowing cases: Stewart v. Ramsay, 242 U. S. 128, 37 Sup. 
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Ct. 44, 61 L. Ed. 192 ; Feister v. Hulick (D. C.) 228 Fed. 821 ; Central 
Ry. Signal Co. v. Jackson (D. C.) 238 Fed. 625 ; Stratton v. Hughes 
(D. C.) 211 Fed. 557; Kinne v. Lant (C. C.) 68 Fed. 436. 

The case before us aptly illustrâtes how a nonobservance of the 
rule may lead to the resuit of a contested claim being tried in the ab- 
sence of the party against whom it was made, when possibly that 
party might reasonably hâve anticipated being successful in the suit if 
présent in person at the trial of it, but was kept avvay by the re- 
fusai of the court which was to pass on his rights to prevent his at- 
tendance subjecting him to more expense and hardship than the loss 
of the suit would entail. The action taken in the case by appellant's 
counsel in his behalf before the making of the motion to set aside the 
service raised only questions as to the court having jurisdiction of the 
subject-matter of the suit. No décision by the court of any question 
going to the merits of the suit was sought. The appellant's admission 
of the court's jurisdiction, or consent to the exercise of it, is not to 
be inferred or implied from a previous explicit déniai of its jurisdic- 
tion, though such déniai was based upon grounds other than the one 
stated in the motion to set aside the service of the process. A déniai 
of jurisdiction is not to be given efïect as an admission of it. Big 
Vein Coal Co. v. Read, 229 U. S. 31, 33 Sup. Ct. 694, 57 L. Ed. 1053 ; 
Pugh V. Loisel, 219 Fed. 417, 135 C. C. A. 221. 

The court erred in overruling the motion to set aside the service of 
process upon the appellant. It did not acquire jurisdiction of the ap- 
pellant's person as a resuit of his counsel, in his absence and under 
protest, taking part in the subséquent proceedings for the purpose of 
preventing the rendition of a judgment which the court was without 
jurisdiction to render. As that judgment must be reversed because 
of the court's lack of jurisdiction of the person against whom it was 
rendered, it is not necessary to décide whether, if the process had not 
been subject to be set aside, the court would hâve had jurisdiction of 
the subject-matter of the suit, the object of which was to subject land 
in Panama, held by a résident of Panama, to the payment of debts, 
alleged to be owing to the appellees and others by a corporation lo- 
cated in Panama, which, prior to the institution of the suit, had been 
adjudged bankrupt by a court of Panama, which had assumed control 
of the bankrupt's estate and was engaged in the administration of it. 

[3] The judgment rendered in the contempt proceeding is not 
sustainable, even if the appellant was subject to be punished for dis- 
obeying an order which was never made effective by a valid service of 
process. The only service upon him of the order commanding him 
to appear and show cause why he should not be attached for contempt 
was madç while he was in jail, held as an extradited prisoner. It 
seems that this was not permissible because of the court's lack of 
right to exercise jurisdiction of the appellant for any purpose other 
than the one for which he was delivered by the Panama authorities, 
unless the exercise of jurisdiction is based upon something happen- 
ing after the extradition. United States v. Rauscher, 119 U. S. 407, 
422, 7 Sup. Ct. 234, 30 L. Ed. 425 ; In re Reinitz (C. C.) 39 Fed, 
204, 4 h. R. A. 236; In re Baruch (C. C.) 41 Fed. 472; Collins v. 
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Johnston, 237 U. S. 502, 35 Sup. Ct. 649, 59 Iv. Ed. 1071 ; U. S. R. 
S. § 5275 (Comp. St. 1916, § 10121). 

However this may be, certainly a court should not allow itself to be 
made the instrument of perverting the process of extradition to serve 
the purposes of a private litigant who was instrumental in having 
that process resorted to with the object of having the extradited person 
subjected to a civil liabiUty, instead of being tried for the crime with 
-which he was charged. It is fairly to be inferred from circumstances 
disclosed that, if the procuring of the extradition was accompanied 
by a purpose to try the appellant on the criminal charge on which he 
was extradited, that purpose was a very secondary one and was 
subordinated to the controlling one of getting the appellant into the 
Canal Zone, so that civil process for an alleged contempt of court 
might be served upon him and a hearing on that charge had. It 
was not until after it had become apparent that service could not be 
made of the court's order to show cause that one of the appellees, 
.at whose instance that order was procured, made the affidavit which 
was the beginning of the criminal proceeding against the appellant. 
That criminal charge was made the means of effecting the appellant's 
extradition. When, as a resuit of the extradition, the opportunity was 
afforded of trying the appellant on that charge, the public officiai 
whose duty it was to prosecute it, instead of manifesting a désire to 
avail himself of that opportunity, actively co-operated with the coun- 
sel for the appellees in the effort to hâve the court give precedence 
to a civil case brought against the appellant before the criminal pro- 
ceeding was instituted — service of process in the civil case having 
been made while appellant was held in custody to answer the criminal 
charge — and volunteered the suggestion to the court that the criminal 
case must wait upon the court's action in the civil one. To say the 
least, there was the appearance of the process of extradition being 
permitted to be made use of, not for the ostensible public purpose 
which could justify the resort to it, but to afford to private litigants 
the opportunity of securing the enforcement against the appellant of 
an asserted civil liabiUty. 

[4] The judgment rendered in the contempt proceeding was, in 
necessary effect, an attempt to coerce the appellant to do what he was 
commanded to do by a judgment or decree which had been supersed- 
ed, and was not then subject to be enforced by the trial court. The 
bond given and approved on the allowance of the appellant's appeal 
from the decree rendered on May 29th was made and approved with- 
in such time and was so conditioned as to effect a stay or supersedeas 
of that decree, service of the citation on that appeal having been made 
on the day the appeal was allowed. R. S. U. S. §§ 1000, 1007 (Comp. 
St. 1916, §§ 1660, 1666). By the terms of that superseded decree it 
pêrpetuated the preliminary injunction issued when the suit was 
brought, ordered the appellant to convey the lands described in the 
deeds which the complaint in the case prayed to be annulled, and or- 
dered him to account for ail rents, issues and profits of the properties 
described in those deeds. By the decree rendered in the contempt 
proceedings there was what amounted to an ascertainment by the court 
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that the stim of $30,050 was what the appellant was diargeable with 
because of his conveying the lands in question, and what he was re- 
quired to pay to satisfy the superseded decree, and it was ordered that 
the appellant be committed to jail, there to remain until he pay the 
said sum as he was ordered to do. We are of opinion that the court 
was without power so to coerce obédience to a decree which had ceased 
to be enforceable by it. 

[5] As above indicated, the record before us discloses that at the 
instance of the appellees the court in the contempt proceedings made 
an order having the effect of a violation of the stay or supersedeas 
of a decree previously appealed to this court and undisposed of by 
it at the time such order was made. Though that order or judgment, 
considered as one made in an independent suit or proceeding, may 
not be subject to be reviewed on a writ of error (In re Chetwood, 165 
U. S. 443, 462, 17 Sup. Ct. 385, 41 L. Ed. 782), yet, the record and 
the parties being before us, it is subject to be set aside by this court 
because of its having the effect of an attempted enforcement of a de- 
cree not subject to be enforced by the trial court while the case in 
which it was rendered was pending in this court on a suspensive ap- 
peal. Stockton v. Bishop, 2 How. 74, 11_ L. Ed. 184. 

In view of conclusions above stated, it is not necessary to pass on 
the suggestion that if, in the circumstances existing when the con- 
tempt proceeding was heard, the appellant had been subject to be pun- 
ished for a contempt of court, it was only in the criminal case which 
was not prosecuted. See Gompers v. Bucks Stove & Range Co., 221 
U. S. 418, 449, 31 Sup. Ct. 492, 55, L. Ed. 797, 34 L,. R. A. (N. S.) 874. 

Because of errors pointed out, each of the judgments presented for 
review is reversed, and the suit and the proceeding in which, respec- 
tively, those judgments were rendered are dismissed, 

Reversed. 



CHICAGO & A. R. CO. T. ALLEN. 

(Circuit Court of Appeals, Seventh Circuit November 26, 1917. Belieaitog 
Deuied January 22, 191&) 

No. 2535. 

1. Courts ^=537 — .Tuktsdiction of Fedebai. Cotjbts — Action tjndeb Em- 

PI^OYEBS' lilABILITT ACT. 

Whether a fédéral court has jurlsdlctlon of an action by a railroad 
employé for an Injury recelved in the course of hls employment, as one 
arislng under Employers' LiabiUty Act Aprll 22, 1908, c. 149, 35 Stat. 65 
(Comp. St. 1916, §§ S657-S665), dépends upon whether the employé at the 
time of hls injury was engagea in Interstate transportation, or In worb 
80 dosely related to it as to be practlcally a part of it, and thla is a 
question of fact. Jurlsdlctlon cannot be conferred on tlie court by a 
stipulation or admission by défendant that plalntifC was so engaged, Ir- 
respective of tbe facts. 

2. Appeal awd Eseob (S=»117S(6) — Cibcitit Coobt oï Appeals — Hkview — Ju- 

BISDICTION. 

A gênerai verdict, retumed on trial of an action which was without ré- 
versible error, may be permitted to stand pending an Inquiry and dé- 
termination by the trial court on the question of its Jurlsdlctlon. 
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In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action at law by James Allen against the Chicago & Alton Railroad 
Company. Judgment for plaintifï, and défendant brings error. Re- 
versed, with directions. 

Edward W. Everett, of Chicago, 111., for plaintifï in error. 

George C. Otto, of Chicago, 111., for défendant in error. 

Before BAKER, ALSCHUEER, and EVANS, Circuit Judgcs. 

EVANS, Circuit Judge. Plaintiff in error, herein called the de- 
fendant, attacks the jurisdiction of the fédéral court. It asserts that 
défendant in error, herein called the plaintiff, was not engaged in in- 
terstate commerce at the time he received his injury, and, no other 
ground of fédéral court jurisdiction appearing, the action should hâve 
been dismissed. The facts in respect to the character of plaintifï's 
employment are disclosed, in part, by a stipulation, which is as follows : 

"It is stipulatcd by and bctweon tlie parties to the above-cntitled cause 
* * * that prior to and ou the 25th day of ScTiteniber, A. D. 19L2, and at 
the thue pUiintilï chiims to bave been in.iured, the détendant owned, was pos- 
ses.sed of, and was opci-atinf; a railvoad and ralh-oad shiii)s, railroad cars, loco- 
motive englnes, and rolling stoek, tools, applia.nees, niachlnery, and con- 
venlenees, and In eoinieetion theiewlth was duriii^; ail sald time engaged la 
intrastate and Intei'svute eoinuierce, and that said phiiutiff was, at the time he 
claluis to hâve ln'on injnred, in the eini)loy of sald défendant, and as sncli em- 
ployé at the time he chilmw to hâve been lu.hired was engaged In worklng on or 
about and rei)aiiius an engine whlch helonged to défendant, whieh eugine 
prier to the tlnie plahUiff: elaims to hâve lieeu injnred had for a long time 
been used by it indiseiiniinately iu both Interstate und intrastate commerce, 
and whieh eugine was at the time plaintiff ehiinis to hâve been ia.iured in- 
tended by said défendant to be nsed thereafter in Interstate and intrastate 
commerce as occasion mlght require, and whlch engine was shortly after the 
time plaintiff elaims to hâve been injui-ed used by said défendant in both In- 
terstate and intrastate commerce." 

Défendant also showed that the engine was taken to the shops on the 
8th day of July, and was removed on the 28th day of Sejjtember; that 
the repairs consisted of a gênerai overhauling of the engine. Défend- 
ant ofïered to show that the engine was hauled from Springfield to 
Bloomington as a dead engine on July 2, 1912 ; that it lay in the yards 
at Bloomington for six days, when it was taken to the shops for gên- 
erai and extended repairs, and reinained in the shops until September 
28th, when it was ready for use; that prior to June 23, 1912, it had 
been used in drawing a local passenger train within the state of Illinois 
and not beyond; that after September 28th, and on October 2d, it was 
put in use at Taluca drawing a local passenger train, which did not 
originate in or go beyond the state of Illinois. The court refused to 
receive such testimony, on the ground that défendant was bound by 
a letter corroborating a statement made, in open court, prior to the 
date of the stipulation, the contents of which letter were : 

"Pursuant to conversation had before Judge Caipenter recently, we agrée 
that Vk-hen this case is tried we will admit in open court that Alleu, when in- 
jured, was cngaged in Interstate commerce, and that his rights to recover 
agaiust the défendant aud its liabilities to him are coutroUed exclusively by 
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tbe fédéral Employers' Liabllity Art. In other words, we witl make no con- 
tention that, wlien injured, he was engagea in merely intrastate commerce 
employment." 

Plaintiff early sought a bill of discovery, and the statement in opeii 
court and the letter referred to came as a resuit of plaintiff's en- 
deavors to obtain such discovery. 

[ 1 ] Upon this record, we are conf ronted by the question : Did the 
court hâve jurisdiction of the case? It is elementary that the facts 
showing the jurisdiction of the fédéral court must affirmatively ap- 
pear. The party vi'ho attacks the court's jurisdiction is not required 
to establish the négative. If the record fails to show the necessary 
jurisdictional facts, the action must be dismissed. It is also ele- 
mentary that a fédéral court does not acquire jurisdiction by consent 
of parties. Nor will a stipulation as to facts, which are not "the 
facts in the case," control. True, thèse facts may be established 
by stipulation, as well as by admissions, or by any other compétent 
testimony. But it is the facts, and not conclusions, upon which juris- 
diction must dépend. 

The offer of the letter written prior to the stipulation was not ac- 
cepted by the plaintiff, but was rejected by him, with a full apprécia- 
tion of the applicability of thèse rules. While we might well conclude 
that the offer of the letter had no bearing in the présent case, because 
never accepted, and because the agreement of the parties was imme- 
diately thereafter merged into the written stipulation, we are also- 
required to reject it, if the record shows the plaintiff was in fact not 
engaged in interstate commerce at the time he received his injuries. 
Ignoring the significance of the rejected testimony offered by the de- 
fendant, and confining our attention entirely to the stipulation, we 
find therefrom that défendant was a carrier engaged in interstate com- 
merce, and plaintiff was its employé at the time he received the in- 
jury. The controverted issue for détermination then is: Does the 
testimony show plaintiff to hâve been engaged in interstate commerce 
at the time he was repairing the engine and was hurt ? 

The true test of employment in such commerce in the sensé intend- 
ed is : Was the employé at the time of the injury engaged in inter- 
state transportation or in work so closely related to it as to be prac- 
tically a part of it? Shanks v. Del., L. & W. R. R. Co., 239 U. S. 
556, 558, 36 Sup. Ct. 188, 60 L. Ed. 436, L. R. A. 1915C, 797; C, 
B. & Q. R. R. V. Harrington, 241 U. S. 177, 36 Sup. Ct. 517, 60 L. 
Ed. 941. What is "interstate transportation or work so closely re- 
lated to it as to be practically a part of it," bas been the subject of 
inquiry in many cases. See Pederson v. Del., L,. & W. R. R., 229 
U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. Cas. 1914C, 153; 
m. Cent. R. R. v. Behrens, 233 U. S. 473, 34 Sup. Ct. 646, 58 L. Ed. 
1051, Ann. Cas. 1914C, 163; Del., L. & W. R. R. v. Yurkonis, 238 
U. S. 439, 35 Sup. Ct. 902, 59 L. Ed. 1397; Shanks v. Del, L. & 
W. R. R. Co., 239 U. S. 556, 36 Sup. Ct. 188, 60 L. Ed. 436, L. R. 
A. 1916C, 797; Seaboard Air Line Co. v. Koennecke, 239 U. S. 352, 
36 Sup. Ct. 126, 60 L. Ed. 324; C. B. & Q. R. R. v. Harrington, 241 
U. S. 177, 36 Sup. Ct. 517, 60 L. Ed. 941 ; L. & N. R. R. Co. v. 
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Parker, 242 U. S. 13, 37 Sup. Ct. 4, 61 L. Ed. 119; 111; Cent. R. 
R. V. Peery, 242 U. S. 292, 37 Sup. Ct. 122, 61 L. Ed. 309; Erie R. 
R. V. Welsh, 242 U. S. 303, 37 Sup. Ct. 116, 61 L. Ed. 319; M. & 
St. li. R. R. V. Nash, 242 U. S. 619, 37 Sup. Ct. 239, 61 !.. Ed. 531; 
M. & St. L. R. R. V. Winters, 242 U. S. 353, 37 Sup. Ct. 170, 61 U 
Ed. 358; N.Y. Cent. R. R. v. Whlte, 243 U. S. 188, 37 Sup. Ct. 247, 
61 E. Ed. 667, L. R. A. 1917D, 1, Ann. Cas. 1917D, 629; Raymond 
V. C, M. & St. P. R. R., 243 U. S. 43, 37 Sup. Ct. 268, 61 E. Ed. 583. 
Défendant asserts confidently that the facts in this case are gov- 
erned by tlie décision in the case of M. & St. E. R. R. v. Winters, 
242 U. S. 353, 37 Sup. Ct. 170, 61 E. Ed. 358; while plaintifif, with 
equal confidence, rehes upon Pedersen v. Del., E. & W. R. R., 229 U. S. 
146, 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. Cas. 1914C, 153. In the 
case of M. & St. L. R. R. v. Winters, supra, the court said : 

"The plaintlfï was making repairs upon an englne. This engine 'had been 
usecl in the haullng of frelght trains over défendants Une, * • * whlch 
frelght trains hauled both intrastate and interstate commerce, and * * • 
it was se nsed after the plaintiff's Injury.' The last time before the Injury 
on which the englne was used was on October 18th, when it puUed a frelght 
train Into Marshalltown, and it was used agaln on October 21st, after the acci- 
dent, to pull a frelght train out from, the same place. That is ail that we 
hâve, and is not sufllcient to brlng the case under the act. This Is not like the 
matter of repairs upon a road permanently devoted to commerce among the 
States. An engine as such is not permanently devoted to any kind ot tratllc, 
and it does not appear that tliis engine was destined especially to anything 
inore deflnite than such business as it mlght be needed for. It was not inter- 
rupted in an interstate haul to be repaired and go on. It slmply had tinlshed 
some interstate business and had not yet begun upon any other. Its next 
work, so far as appears, mlght be interstate or confined to lowa, as it should 
happen. At the moment it was not engaged in elther. Its character as an 
instrument of commerce depended on its employment at the tlme, not upon 
remote probabilities or upon accidentai later events." 

We see no escape from tlie language of this décision. It clearly 
fits the case in hand, irrespective of def endant's testimony supplement- 
ing the stipulation or def endant's offered but rejected testimony. We 
are convinced that the necessary jurisdictional facts not only do not 
appear, but a situation is disclosed showing affirmatively that plaintiff 
was not engaged in interstate commerce at the time of the injury. The 
rule may be, and doubtless is, hard to apply in ail cases, and unfor- 
tunate results attend its misapplication ; but we are not permitted to 
4igress therefrom because of that fact. It must be obvious to ail 
who hâve studied this question that the difficulty lies, not in the rule, 
but in the facts which in many cases make the solution of the question 
«xtremely difïicult. 

The case of Pedersen v. Del., D. & W. R. R., supra, is distinguished 
by the language of the foregoing opinion. In that case Pedersen, an 
ironworker, was employed by the carrier in "altération and re- 
pair" of some of its bridges and tracks in New Jersey, and at the 
time of the injury was engaged with another employé in carrying, from 
a tool car to the bridge, some bolts which were to be used that night 
in repairing the bridge ; the repair consisting of removing an existing 
girder and inserting a new one. While so carrying the bolts or rivets, 
plaintiff was injured by a passing interstate train. The bridge was 
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used in înterstate and intrastate commerce. A bridge, unlike the en- 
gine in the instant case, is permanently devoted to interstate traffic, 
and, while used in connection with intrastate commerce, it does not 
thereby lose its character as an instrumentality of înterstate commerce. 
An engine might be used as an instrumentality of intrastate commerce, 
or it might be used as an instrumentality of interstate commerce. The 
basic différence between the engine and the bridge as instruments of 
commerce lies in the fact that the bridge at ail times is an instrument 
in interstate commerce, while the engine may not be an instrument of 
interstate commerce. In fact, we conclude from the record now before 
us that, at the time plaintiff received his injuries, the engine was not 
an instrument of interstate commerce. 

It should be borne in mind that in ail thèse cases the party claim- 
ing the fédéral court has jurisdiction carries the burden of proving 
the facts which alone confer jurisdiction. Unless the stipulation af- 
firmatively discloses the existence of thèse facts, the action must be dis- 
missed. If the testimony received on the trial in this case, supplement- 
ing the stipulation, and which showed the engine was taken to the 
shop for a gênerai overhauHng on July 8th, and there remained until 
September 28th, be considered, the conclusion we draw from the facts 
appearing in the stipulation is greatly strengthened. 

We find nothing in the record to support plaintiff's claim that de- 
fendant should be estopped from questioning the court's jurisdiction. 
The letter and the offer made in open court before the stipulation 
was signed were rejected by plaintiff, who sûught and secured the 
above-quoted stipulation. Moreover, this court cannot accept any 
offer, stipulation, or admission made to confer jurisdiction when the 
real facts dispute the offer, stiJDulation, or admission. Minnesota v. 
Northern Securities Co., 194 U. S. 62, 24 Sup. Ct. 598, 48 L. Ed. 870; 
Thomas v. Board of Trustées, 195 U. S. 207, 25 Sup. Ct. 24, 49 L. 
Ed. 160; United States Envelope Co. v. Trans. Co. (D. C.) 229 Fed. 
579. 

Plaintiff contends, however, that the évidence showing the date the 
engine went to and came from the shops, as well as the nature of the 
repair work donc upon it, came from the lips of a witness who was 
not qualified to .speak, and he further contends that he was misled by 
the letter and offer, heretofore referred to, and that, if given the op- 
portunity, he will prove that the engine upon which plaintiff' was 
working at the time lie received his injuries was an instrument of 
interstate commerce. Under the circumstances of this case, and par- 
ticularly in view of the claim, seriously and confidently made, by coun- 
sel for plaintiff, that, if given an opportunity to establish the facts 
necessary to confer jurisdiction upon the court, he will be able to do 
so, we feel justified in reversing the judgment, with directions to the 
trial court to permit both parties to offer ail the compétent évidence 
they may produce bearing upon this issue. 

[2] It does not follow, however, that a new trial upon ail issues 
should be granted. Whether the verdict will stand pending the in- 
quiry by the trial court into the facts bearing upon this issue dépends 
upon the absence of other réversible error on the trial of this case. 
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Grand Trunk Western R. R. v. Reddick, 160 Fed. 898, 88 C. C. A. 80; 
Parker- Washington Co. v. Cramer, 201 Fed. 878, 120 C. C. A. 216; 
Alexandria Paper Co. v. C, C, C. & St. L. R. R., 246 Fed. 122, — 

C. C. A. , decided by this court in this term and session. 

Did the court, assuming it had jurisdiction of the action, commit 
error on the trial? Defendant's counsel complains because qf the 
instructions of the court, one of which reads as foUows : 

"The court Instructs you that It was the duty of the défendant to provide for 
the plalntlff a safe place In whlch to work; and the plamtiff did not assume 
the mfc of some one on those premise», in the employ of the défendant, push- 
ing a pièce of métal weighvng from 85 to 10 potmd» over the aide of the pit." 

The criticism of the italicized words is based on the assumption that 
the court instructed the jury that : 

"An employé is not held to assume the rlsk of a négligent act of a fellow 
servant." 

The learned trial judge was, of course, speaking only in référence 
to the facts in the instant case. So limited and so restricted, we think 
the court was not in error in charging the jury as a matter of law 
that plaintiff did not assume the risk arising out of the particular nég- 
ligence of defendant's employé, relied on in this case. 

Other criticisms of the instructions are made, but for want of a 
proper exception they cannot be considered. 

Complaint is also made because the verdict is excessive. The trial 
judge was in a far better position than are we to weigh the testimony 
in this regard and to pass upon the credibility of the witnesses. If 
plaintiff's injuries extended to the back and the spinal column, and 
he was totally incapacitated for the period testified to by him, we 
would not be justified in declaring the award excessive. The judge, 
who heard and saw the witnesses, reduced the verdict by a substan- 
tial sum. We cannot say that the verdict as reduced is excessive. 

Judgment is reversed, with directions to the trial court to grant to 
the parties a trial by jury, unless the jury be waived, upon this single 
issue, Was plaintiff engaged in Interstate commerce at the time he re- 
ceived his injuries? and to dismiss the action without préjudice, at 
plaintiff's costs, if it be found that plaintiff was not engaged in inter- 
state commerce at the time he received his injuries, and to enter judg- 
ment upon the verdict in case this issue be determined in the affirm- 
ative. 



COWEN CO. V. HOUCK MFG. CO., Inc, 
(Circuit Court of Appeals, Second Circuit January 16, 1918.) 

No. 112. 

1. EVIDENCK <Ê=!X) — BUBDEN OF PROOF. 

The burden of proof in any proceeding lies on that party agalnst whom 
Judgment would be given If no évidence at ail were produced on either 
slde, and Is determined by the pleadlngs. 

C=9For oUieT cases see um« tapie & KET-NVUBBR In ail Ker-Nuinbered DUests & Indexe* 
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2. PutADiNS i8i=»37ft— "Issues" — ^Natîjkk of. 

An issue is a single certain and tnaterlal point arislng out of tbe allé- 
gations of tbe parties, and should generally be made up of an affirmatlTa 
and a négative. 

[Ed. Note. — For other définitions, see Words and Phrases, Mrst and 
Second Séries, Issue.] 

8. Evidence <S=»*4 — Bitbdkn of Pboof — Bubden of Evidence. 

The burden of proof, as fixed by an examination of the pleadîngs, does 
not change, although during the progress of the trial the burden of going 
forward with the évidence to rebut a prima f acle case may shlft 

4. TbIAIi ®=»146 — WlTHDBAWAL OF JUBOB — AmENDMENT OF PuBADING. 

Where défendant totally abandoned the answer served, and relled on 
an entirely différent défense orally stated at trial, the court, would hâve 
boen justlfied in wlthdrawlng a Juror and oompelUng an amendmeht, in 
order that défendant might plead accordlng to the statement orally made 
and in a manner technically Justlfylng the proof offered. 

5. Evidence ©=390 — Oeal Statement of Défense — Bubden of Proof. , 

Where défendant abandoned the answer served, and relied on an en- 
tirely différent défense orally stated, the case must be treated as if the 
défense relled on had been regularly pleaded. In detennlnlng which party 
had the burden of proof. 

6. CoNTBACTS «©=247 — Modification — Btjbden of Peoof. 

In an action on contract, where défendant at trial set up a new «nd 
separate agreement alleged to bave been orally made, and to bave modl- 
fied the original contract, Instead of the déniai pleaded In the answer, 
the burden of proving the oral agreement was on défendant, and charges 
that such burden never shlfted, and that the burden of proving the original 
contract waa on plalntiff, were erroneous and misleading. 

Ward, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the Cowen Company against the Houck Mànufâcturing 
•Company, Incorporated. Plaintiff brought error to judgment on a 
verdict for much less than was sued for. Reversed, and new trial 
ordered. 

Plalntiff hère and below sued to recover the asserted cost and value of 
dolng certain advertlslng for défendant. The eomplalnt set forth what plaln- 
tiff had expended on said advertlslng, averred that défendant had agreed to 
pay the same, plus 15 per cent, and demanded Judgment aceordlngly, The 
Answer was a gênerai déniai, coupled with a separate défense (so called) 
that the amount agreed to be pald for "the alleged services and obligations" 
was some $2,000 less than the amount demanded in the complaint. A blll of 
partlculars was fumished, by which It appeared that plaintlff's clalm was 
made up of a number of separately rendered bills, each coverlng some deflnito 
and separable pièce of advertlslng, and ail prepared on the basis of cost plus 
15 per cent. 

At the trial plalntiff proved a wrltten agreement, dated September 1, 1915, 
by which défendant employed plaintiff to do what advertlslng was ordered on 
the basis aforesaid, vlz., cost, plus 15 per cent ; but nothlng therein çontained 
■prevented a new or spécial contract being thereafter made for somë particular 
job or jobs. Thereupon défendant admltted In open court llaDillty on ail the 
Ollls or statements aforesaid, except two, one of which plaintiff wlthdrew. 
As to the remaining and largest blll, coverlng more than one-lialf of the amonot 
sued for, défendant offered to prove, was permitted so to do, and dld prove 
•(to the jury's satisfaction) a new and separate agreement, orally made In De- 

C=3Fot other cases see same toplo & KEIT-NUMBEB ja ail Key-Numbered Digests A Indexes 
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cember, 1915, by whicli the particular job eovered by the large bill was to be 
(îone at a fixed price, which was about $2,000 less than cost plus 15 per cent. 
This défense was not stated nor suggested In tbe answer. Before the case 
went to' tbe jury plaintifC requested the following charge: "The burden of 
proving inoùiflcatiou of the original contract is on the défendant" — and the 
court declined so to charge. 

After some délibération the jurors returned and asked further Instructions 
as to the burden of proof, whereupoii the court said: "The burden of proof is 
upon the plaintifC to establish its contract, and to establish further that this 
wojlv was done pnrsuant to tho contract of Septeinber Ist." Plaintiff then made 
the following request by its counsel: "I ask your honor to add to that charge 
that. If the défendant relies upon a separate contract, then the burden is 
upon the défendant to prove that separate contract" — to which the court re- 
plied: "The burden never shifts. The burden remains on the plaintifC through 
the case, because the plaintifC brings the lawsuit." To thèse refusais to charge, 
and to the charge as made, plaintiff duly excepted, and as the verdict proved 
that the jury hàd necessarily found that the separate and spécial December 
contract was made as swom to by défendant (but not pieaded), this writ was 
taken by plaintifC to tlie resulting judgment. No alleged error other than that 
eovered by the foregoing is thought to require mention. 

S. Michael Cohen, of New York City, for plaintiff in error. 
John T. Smith, of New York City (Henry F. Herbermann, of New 
York City, of counsel), for défendant in error. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 



HOUGH, Circuit Judge (after stating the facts as above). [1, 2] It 
cannot be doubted that what détermines the position of the burden of 
proof is the answer to the question, "Who has the affirmative of the 
issue?" But to reconcile ail the rulings made after admitting this 
principle would be quite impossible. An issue is "a single, certain, 
and material point, arising out of the allégations of the parties, and 
generally should be made up by an affirmative and négative." Simon- 
ton V. Winter, 5 Pet. 148, 8 L,. Ed. 75. Allégations are usually made 
in written pleadings ; theref ore the affirmative of the issue is normally 
determined by inspection of the pleadings. 

The rule (in language taken from Stephens' Digest of Evidence) 
is frequently stated thus: 

"The burden of proof in any proceeding lies on that party against whom 
judgment would be given, if no évidence at ail were produced on either side ; 
regard being had to any presumption which may appear upon the pleadings." 
John Turl's Sons v. AVilliams, etc., Ce, 130 App. Div. 710, 121 N. Y. Supp. 478. 

It sometimes happens that a positive défense may properly be 
introduced under a gênerai déniai, in which case the burden of proof 
is still upon the plaintiff, because that burden is determined by the 
pleadings, ând not the condition of the évidence. Adams v. Pease, 
113 111. App. 361. An excellent statement of the gênerai rule and 
its application is found in Small v. Clewley, 62 Me. 155, 16 Am. Rep, 
410. 

[3] Distinctions hâve been drawn between the burden of proof,, 
and the burden of évidence — i. e., the duty of producing countervail- 
ing testiinony (see Chamberlayne's Evidence, § 930 et seq.) ; but, wheni 
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the burden of proof îs fixed by examination of the pleadings, it does 
not change, for, as was said in Heinemann v. Heard, 62 N. Y. 455 : 

"During the progress of the trial it often happens that a party gives évi- 
dence tendlng to establish his allégation, sutlicieut it may be to establish it 
prima facie, and It Is sometlmes said the burden of proof is then shifted. Ail 
that is meant by this is that there is a necessity of évidence to answer the 
prima facie case, or it will prevail ; but the burden of malntaining the affirma- 
tive of the issue involved la the action is upou the party alleglng the fact 
which constitutes the issue, and this burden remains throughout the trial." 

It was this rule, or rather this famihar statement o£ it, which sug- 
gested the quoted remark of the lower court, though it was somewhat 
inaccurate to say that the burden of proof was upon the plaintiff be- 
cause the plaintiff brought the suit. It is generally true that the 
pleadings leave the affirmative of the issue on the plaintiff, and 
that in the absence of any évidence the plaintiff must suffer defeat; 
but any plea of the nature of confession and avoidance as plainly puts 
the burden upon the défendant. 

[4] The faulty statement of rule just mentioned would be a mat- 
ter of no importance, but the difficulty with this case is that the 
pleadings of the parties are wholly irresponsive to the issues ac- 
tually made. The case was not tried on the pleadings as written 
and served, but upon what amounted to oral pleadings made short- 
ly after the trial began, and upon the very proper insistence of the 
trial court that the issue be simplified. Totally abandoning the an- 
swer served, the défendant confessed that it was liable, and Hable up- 
on the contract of September 1, 1915, for everything except one bill 
or item, and there was nothing in the nature of the charge set forth 
in that item, which in the nature of things took it out of the Septem- 
ber contract; therefore défendant undertook to prove the December 
contract. The trial court would hâve been justified in withdrawing 
a juror, and compelling an amendment in order that défendant might 
plead according to its statement in open court, and in a manner tech- 
nically justifying the proof it proceeded to offer. 

[5,6] The contract of September Ist in its language covered ail 
advertising, and it was incumbent upon défendant to allège as well 
as prove that one particular bill had been contracted outside of that 
agreement. If the written pleading had justified the course of 
trial, the issue would hâve been plain; i. e., défendant admitted 
or confessed the force and effect of the contract of September Ist, 
but alleged an exception thereto. This was done by what we call an 
oral pleading, i. e., allégations by word of mouth, and such allégations 
framed the issue. Upon such an issue the affirmative, and therefore the 
burden of proof, was upon défendant; and this was the only issue that 
finally went to the jury. 

Laxity of pleading and carelessness in détail cannot be used to either 
vary the rule or escape its opération. The case must be treated on this 
record as if the pleading had been regular. It is settled that the burden 
is on him who allèges any modification of the contract in suit. Denney 
v. Stout, 59 Neb. 731, 82 N. W. 18; Appeal of Kenney (Pa.) 12 Atl. 
589; Andersen v. English, 121 Ala. 272, 25 South. 748. And see 
Banewur v. lycvenson, 171 Mass. at page 12, 50 N. E. 10. In this case 
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défendant finally alleged, not a modification, but a new and separate 
agreement. The burden was plainly on défendant. 
Judgment reversed, with costs, and new trial ordered. 

WARD, Circuit Judge (dissenting). If the jury were mystified about 
the burden of proof, the plaintifif was the cause of it. It asked the 
court to charge that "the burden of proving the modification of the 
original contract is on the défendant; they alleged it; we do not." 
The defect of this request was that it assumed, as I think the court 
does, that the défendant oflfered to modify the contract sued on. 
Modification implies admission, with some change; but the défend- 
ant did not conf ess that the services were rendered under the Septem- 
ber contract, and avoid that by new matter. It did not ofïer to modify 
that contract, but, on the contrary, denied that it appHed to the serv- 
ices in question at ail. The plaintifï sued upon what at common law 
were the common counts in gênerai assumpsit ; i. e., without specifying 
the spécial contract. Use of the common counts is quite consistent 
with the requirements of section 481, N. Y. Code of Civil Procédure. 
Mofïet V. Sackett, 18 N. Y. 522; Fulton v. Ins. Co., 4 Mise. Rep. 76, 
23 N. Y. Supp. 598. It had a right to proceed in gênerai assumpsit, 
because the spécial contract had been fully performed by it and nothing 
remained to be donc, except payment by the défendant. The spécial 
contract merely regulated the price. Dermott v. Jones, 2 Wall, 1, 17 
L. Ed. 762 ; Dubois v. Canal Co., 4 Wend. (N. Y.) 285. 

The answer contained a gênerai déniai, and also set up as a sepa- 
rate défense that the plaintifï was entitled to be paid for its services 
only the sum of $4,048.82, which the défendant tendered before suit 
brought and the plaintifï refused to receive. This was not a défense 
at ail, and is to be entirely disregarded as such. It ,was an admission 
of liability and allégation of tender, affecting only the question of 
costs and interest (section 733, Code of Civil Procédure), if proper- 
ly perfected (section 732). Therefore the cause was properly disposed 
of by the trial court upon the issue made by the defendant's gênerai 
déniai, which left the burden on the plaintifï to prove how much, if 
anything, the défendant owed. There was certainly no duty upon the 
défendant to prove this. The opinion of the court admits that thi 
September contract did not prevent the parties from making other 
and différent contracts. Therefore it was entirely compétent for the 
défendant to show that those services were not rendered under the 
September contract, but under another and différent contract. 

Suppose that the plaintifï had sued to recover only the services 
rendered in connection with the December order ; would the défend- 
ant hâve been obliged to plead as a défense that the services were 
rendered under a différent contract or be remediless? And, if not 
pleaded as a défense, could the court hâve refused to let the défend- 
ant cross-examine the plaintifï's witnesses on this point in the plain- 
tifif's case ? I think the défendant could show under its gênerai déniai 
alone by cross-examination of the plaintifï's witnesses in the plaintifï's 
case, as well as by its own witnesses in its own case, that the services 
249 F.— 19 
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were rendered under a différent contract, without in any way relieving 
the plaintiff of the burden that lay upon it throughout of proving what 
amount, if any, it was entitled to recover. 



AMERICAN DKTJGGISTS' SYNDICATE v. CONTINENTAL SPBCIALTr 
CO. OF BALTIMOEE, MD., Inc. 

(Circuit Court of Appeals, Second Circuit. January 16, 1918.) 

No. 108. 

Sams <S=5>24 — Construction — Option. 

A wrltten contract, as modified by defendant's acceptance, relatlng to 
the sale by défendant of an ointment manufactured by plaintiff, held 
merely to give défendant an option for the purchase of the formula for 
the ointment, and not to constitute a blnding agreement for its purchase. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by the Continental Specialty Company of Bahimore, Md., 
Incorporated, against the American Druggists' Syndicale. There was 
a judgment for plaintiff, and défendant brings error. Reversed, and 
new trial ordered. 

Writ of error from a judgment for $45,056.17. The Jurlsdlctlon of the Dis- 
trict Court depended upon diverse dtizenship. The action was upon a con- 
tract alleged to hâve been entered Into on the Ist day of Aprii, 1913, by 
whlch the défendant agreed to purchase the plaintlff's formula for a certain 
product known as "the Continental Ointment," together with the right to 
use the plaintlff's name In connection therewith, for the sum of $50,000. The 
complalnt further alleged that the contract also requlred the défendant to 
carry a stock of the products of the plaintiff at its varlous dépôts and to pay 
the défendant 20 cents a pound for the product; that the contract was to 
last for a perlod of two years, withln which the défendant should hâve the 
right to discontinue the sale, and at the end of that two years was to déclare 
its purpose to purchase the formula in- question ; that the plaintiff was ready 
and willing to perform the conditions on its part, but that the défendant 
neglected to push the sale of the products, to carry the stock as far as 
possible, and ta pay the purchase price of $50,000, to the damage of the 
plaintiff of $50,000. 

Upon the trial it appeared that the plaintiff, a Baltimore corporation, was 
the manufacturer of a certain ointment under a secret formula, whlch it 
made at Dayton, Ohio, and in advertlsing whlch it had si)ent approximately 
$50,000, In the early part of 1913, one Savage, representlng the plaintiff, had 
an interview with one Goddard, representlng the défendant, looking toward 
an agreement by whlch the défendant should become the selling agent of the 
plaintiff, and after which an extensive correspondence ensued between the 
parties. Thls correspondence Is conceded by both sides to be the basis of 
the parties' rights, and upon its introduction the court dlsmlssed the Jury 
upon motion of both sldes toc a verdict, and eventually, after due considération, 
directed a verdict for the plaintiff for $45,000, the différence between the pur- 
chase prIce of the formula, and what the plaintiff had been able to procure 
upon its sale, had with notice to the défendant The correspondence beglns on 
February 18, 1913, by a letter from the plaintiff to the défendant, making a 
proposai In many respects like that in the letter of Aprll 1, 1913, upon whlch 
the plaintiff relies to establlsh the contract. The ehlef variation, for the pur- 
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poses of this case, between that letter and the letter of April 1, 1913, is in tbe 
foUowlng paragraph: 

"It will be understood and agreed that at any time during the period of 
flve years you are to hâve the sole and exclusive right to purcbase the good 
wlU and business of this company, inchidlng its trade-mark and formula for 
preparlng its products, and for vhich you are to pay the suni of tifty thousand 
($50,000.00) dollars in cash within five years from the date of this agreement." 

The défendant replled on February 21, 1913, saying that it would under- 
take no respouslbility whatever so far as guaraiiteeing results were coucerned. 
and on February 28, 1913, the plaintifE again replied, substautially restating 
the terms of Its proposai. To this letter the défendant repliêd on Mardi 4, 
1913, that the arrangement outlined in that letter was satisfaetory, and added: 
"ïou can elther consider this letter a formai acceptance of your ijroposal as 
outlined in your comm,unication of February 28, or you can prépare a contract 
embodying the provisions of that letter and send it on for signature." A 
delay ensued, owing to the necessity of the plaintifC's procuring the consent of 
its stockholders, and a notice was issued to the stockholders, calling a spé- 
cial meeting for March 27, to consider a proposai "to give an option" to the 
défendant for the sale of the corporate assets. After some more correspond- 
ence the plaintifC wrote to the défendant on April 1, 1913, a letter of wliich 
the foUowing is a copy: 

"April 1, 1913. 

"Mr. C. H. Goddard, Secretary, American Druggists' Syndicale, Borden 
and Van Alst Aves., Long Island City, N. Y. — Dear Sir: As requested, we 
herewith submit for your considération and acceptance a condensed agree- 
ment for the opérations between this company and your syndicale. 

"It is agreed: That the Continental Speclalty Company, as also the Ameri- 
can Druggists' Syndicate, shall each contribute, to be soid for thelr mutual 
benetit and profit, ail stock either of them hâve on hand of the products of 
the Continental Specialty Compan.v, Including ail such that may be in the 
hands of their distrlbuting dépôts, or that may be now held on consignment 
by dealers, also including ail printed matter consistlng of circulars, posters, 
cut-outs, electrotypes, etc. That the said products so combined shall be 
sold by the American Druggists' Syndicate at the regular trade priées to be 
agreed upon, and the net amount received from such sales shall be equally 
divided between the syndicate and the company, the amounts to be paid to 
each the month following the sale thereof. That the Continental Specialty 
Company shall continue the manufacture of its products under its formula for 
the purpose of supplying the same to the American Druggists' Syndicate as 
and when required at twenty (20c) cents per pound net in bulk, payable the 
5th of the month following tlie purcbase. 

"The American Druggists' Syndicate agrées: To carry a stock of the pre- 
pared products as manufactured by the Continental Specialty Company at 
its varions distributing dépôts, and also as far as possible with the druggists 
connected with its syndicate. That it will use due diligence in pushing the 
sale of the sald products to the trade generally by advertising, sollcitlng, and 
by their travelers and otherwlse. That the priées which hâve been in vogue 
by the company to the Wholesale trade for those products will not be reduced 
unless by mutual consent in wrlting. That the net amount paid by the 
syndicate to the company each month for the olntment furnlshed In bulk at 
twenty (20c) cents per pound (less fifteen [15%] per cent, to cover the expense 
and cost of manufacturing) shall be applied as a crédit towards the payment 
of the flfty thousand ($50,000.00) dollars to be paid to the company, provided 
the same is paid within flve years from this date. That upon the syndicate 
completlng its payment of flfty thousand ($50,000.00) dollars to the company as 
above it shall at once obtaln the trade-mark, formula for preparing the prod- 
ucts, and the sole right to use the company's name. 

"If at the expiration of two years from this date the syndicate should 
désire to discontinue this sales agreement, it can exercise that right by givlng 
the company thirty days' préviens written notice, and thereupon returning to 
the company or paylng for any unsold products that they or thelr dépôts may 
then hâve on hand that were furnlshed by the company f ree of cost, and aU 
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money that may hâve been credited the syndicate from the proeeeds from ma- 
terial furnished in bulk, which would hâve been a crédit had the syndicate éx- 
erclsed the right of purchase, shall be held by the company as compensating 
damages. 

"If at the expiration of two years from April 1, 1913, the syndicate should 
désire to continue the agreement wlth the company, the syndicate agrées lu 
that event to purchase from the company for the remaining three years Con- 
tinental Olntment in amounts of not less than five thousand ($5,000.00) dol- 
lars annually, the amounts to be pald for the month following the purchase, 
and the amount so received by the company, less flfteen per cent, to cover 
expense and cost of manufacturing, shall be credlted to the syndicate on ao- 
count of the fifty thousand ($50,000.00) dollars purchase price as agreed, 
and to be paid wlthin flve years from Aprll 1, 1913. 

"Awaiting your confirmation of the above, and directions for shipping the 
stock and material we hâve on hand, we beg to offlcially confirm the above 
agreement. 

"Yours very truly, Continental Speclalty Company, 

"Clarence Cottman, Président 

"F. A. Savage, Treasurer." 

To this the défendant answered by a letter of whIch the only material 
portion is as foUows: "We hâve received your Consolidated letter coverlng our 
proposai, and there is but one objection that we bave to make to it, and 
that is the paragraph which stipulâtes that we shall buy at least $5,000 worth 
a year after the second year. We are wllling, however, to waive even this, 
provided It is distinctly and positively understood vrith your people that we 
are not sanguine of making a success of the sale of the ointment." To which 
the plaintifC replied on April 14th, so far as is material, as foUows: "We are 
prepared to withdraw the stipulation put forward, that you are to buy at least 
$5,000 worth per annum after the second year, leaving the amount that you 
are to purchase entirely with you to décide. We might suggest, however, that 
should, after two years, the sales prove such as we mutually hope and expect, 
you will then commence the payment to us of a substantial amount each year 
on account of the purchase price. We are perfectly wllling to leave to your 
good judgment the amount you are" to pay us annually on account of the 
$50,000.00 to be paid us wlthin flve years from Aprll 1, 1913." 

The défendant made some unsuccessful efforts, whose good faith the plain- 
tiff challenges, to sell the olntment durlng the two succeeding years, and on 
April 1, 1913, wrote the plaintiiï a letter notifying them that they desired to 
discontinue the sales agreement. This letter presumptlvely reached the plain- 
ttCC on April 2, 1915, and is the breach laid in the complaint. The court held 
that the notice of April Ist was not in season, as under the contract i,t 
should hâve been glven thlrty days before the expiration of two years, 
which would be on or before March 2, 1915. The détendant on this appeal 
contends that there was no absolute contract to purchase the formula for 
$50,000, but only an option ; and, second, that wlthin the terms of the 
contract a notice glven at the expiration of the two years would be sufticient. 

Tomlinson, Coxe & Tomlinson, of New York City (John C. Tomlin- 
son, of New York City, of counsel), for plaintiff in error. 

Miller & Auchincloss, of New York City (Albert C. Ritchie and 
Stuart S. Janney, both of Baltimore, Md., of counsel), for défendant 
in error. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
abovè). The letter of April 1, 1913, was written in response to the 
suggestion of the défendant in its letter of March 4th that the plain- 
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tiff might treat its own letter of Kebruary, ,28th as the contract be- 
tween the parties, or that it might prépare a contract embodying those 
provisions and send it for signature. The plaintifï adopted the sec- 
ond alternative, and the letter of April Ist begins with the statement 
that it is submitting "a condensed agreement." We therefore incline 
to hold that the parties intended the letter of April Ist to take up 
ail the prior negotiations and to be the basis of their mutual rights. 
This is the position of the plaintifï itself, and since in our judgment 
the resuit is no différent, whether or not we consider the earlier cor- 
respondence, we shall assume that the letter of April 1, 1913, was in- 
tended to be the final embodiment of the negotiations, without mak- 
ing any décision upon that question. 

We cannot find in that letter any express undertaking to purchase 
the formula, and the first question résolves itself, therefore, into wheth- 
er, from reading the document as a whole, it becomes apparent that 
the défendants agreed to purchase the formula if they did not repvidi- 
ate the contract within two years, or whether the purpose was to give 
the défendant an option at any time within five years for that pur- 
chase at the price of $50,000. The contract starts with provisions 
for the sale of the stock of products which either party lias on hand 
anywhere. Thèse the défendant agrées to sell at regular trade priées 
to be agreed on, the amounts to be divided equally between the two 
parties. So far the contract cannot be held to be material to this con- 
troversy. For the future, the plaintiff was to continue to manufac- 
ture its product and supply it to the défendant at 20 cents a pound, 
which the défendant should pay on the 5th of the month following 
the purchase. The défendant agreed to carry a stock of thèse prod- 
ucts at its varions dépôts and elsewhere, and to use due diligence in 
pushing their sale at priées which had theretofore been made current 
by the plaintiff itself. Thèse are the only express obligations which 
the défendant assumed in the contract. The rest is to be drawn from 
inference. Continuing, the contract then provided that the amount 
paid by the défendant each m.onth, less 15 per cent, for manufacture, 
should be applied as a crédit "towards the payment of the $50,000 
to be paid to the company" — i. e., the plaintiff — "provided the same 
is paid within five years from this date," and that the défendant 
upon completing its payments should obtain the trade-mark, the form- 
ula, and right to use the plaintift"'s name. 

Hère the engagements of the parties cease, for the remaining two 
paragraphs, about which much of the controversy bas turned, relate 
only to provisions for its continuance or termination. Now it seems 
to us that the contract up to this point did no more than, in case the 
défendant chose, while the contract endured, to purchase the formula, 
to give it the privilège of crediting upon the purchase price 17 cents 
a pound for ail the ointment which it had theretofore purchased, but 
that it did not commit the défendant to a purchase without. an ac- 
ceptance of the option. Indeed, we think that there can be no rea- 
sonable argument to the contrary, unless the remaining paragraphs 
are considered. Therefore the question turns upon the effect of the 
two subséquent paragraphs, which, though intended to fix the duration 
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of the "sales agreement," must necessarily be read with the contract 
as a whole, and are proper to throw light upon the intent of the 
earlier stipulations. 

The first paragraph provides that the défendant may terminate at 
the end of two years by giving thirty days' previous written notice, 
that thereupon it shall return to the plaintiff ail goods on hand or 
pay for them, and that ail money which would hâve been credited 
to the défendant, "had it exercised the right of purchase," shall be 
held by the plaintiflF. Every one likewise concèdes that this para- 
graph contemplâtes that within the first two years the défendant shall 
not be bound to déclare upon its option; but the plaintiff insists that 
the contract meant to limit the option to a period of two years, and 
that, if the défendant did not disavow the contract within two years, it 
necessarily agreed to take it up. It relies particularly for that con- 
struction upon the phrase, "had the syndicate exercised the right to 
purchase." There is force in this contention. The language seems 
to imply that ail conditions upon the right of purchase would be ter- 
minated at the end of two years. 

When we corne, however, to the last paragraph, a différent intent is 
manifested. Now it is quite true that this paragraph was declined 
by the défendant in its letter of April lOth, and its refusai was con- 
firmed by the plaintifï's letter of April 14th, so that as a stipulation 
between the parties it does not exist. Still we may consider it in 
deciding what the meaning of the prior terms actually was, and f rom 
that considération it seems to us clear that the option continued till 
the end of the contract. The proposed stipulation bound the défend- 
ant to buy at least $5, OCX) of ointment annually for the remaining three 
years at the old terms, with the same privilège of crediting ail but 
the cost of it upon the purchase price. Now, if the defendant's con- 
tinuance of the sales agreement efïected an élection to buy under the 
option, such a stipulation would hâve been wholly irrelevant to the 
conséquent relations of the parties. By hypothesis the plaintiff was 
to get no profit from the sales, and could hâve had no motive of its 
own to continue the business. AU it could be concerned with there- 
after would be the terms of payment, and the stipulation was not 
intended merely to fix those terms: First, because it covered only 
a small part of the price at most ; second, because the provision for 
crédit upon thè purchase price would be quite out of place; and, 
third, because it is too clearly aa agreement to purchase goods in the 
future. If, on the other hand, the option still remained open, the pur- 
pose and the form of the stipulation both are apparent, and fit with 
the arrangement as a whole, because the plaintiff would become as- 
sured at the least of a substantial sale of its ointment at the profit 
originally contemplated and the agreement would continue. 

The only possible explanation consistent with the plaintifï's posi- 
tion is that the paragraph was inserted to insure the défendant dur- 
ing the last three years of an adéquate supply of the ointment; but 
this is impossible, because it contains a promise of the défendant, and 
the obligation to purchase a minimum is inconsistent with a bare in- 
tention to guarantee the obligor a supply of the goods. The mean- 
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ing of the agreement as originally proposed by the plaintifï does not, 
therefore, seem to us to admit of much doubt ; but it must be conceded 
that. after the défendant had rejected the minimum purchases during 
the last three years, there was not much purpose in the division of 
the period into two parts. Moreover, it is true that the défendant in 
two years would hâve had an adéquate opportunity to learn what the 
commercial future of the ointment would be, and ought to hâve been 
in a position to décide upon the option. Yet since the plaintiff drafted 
an original contract such as to show that the défendant was to re- 
tain its o])tion for the whole period, we should be slow to impute to 
the defendant's rejection of the only rigid obhgation which it con- 
tained a purpose to substitute a much more onerous undertaking, not 
proposed in the original form submitted by the opposite party. While 
that rejection did, it is true, somewhat mutilate the scheme as orig- 
inally proposed, we will not say that the resulting obligations were 
more favorable to the plaintiff than those it first put forward; such 
an interprétation would too obviously violate what both sides had in 
mind. 

In the face of such structural difïiculties we should not be disposed 
to lay stress upon much stronger language than is to be found in 
the words "to be paid," which occur several times in the agreement, 
or upon the imperfect subjunctive already noticed in the first of the 
two paragraphs. Were we, however, to go over the language of the 
two paragraphs with verbal nicety, our conclusion would be hère and 
there confirmed. For example, in the first paragraph occur the 
words, "discontinue this sales agreement" ; in the second, "continue 
the agreement." Such language, unless controlled by its context, 
normally refers to the sales agreement earlier provided before, which 
only bound the défendant to "use due diligence in pushing the sale of 
the ointment." It seems to us pretty clear, therefore, that the orig- 
inal purpose of the plaintiff was to give the défendant two years gen- 
erally "to push the sales," and at the end of three years to require it 
to buy at least $5,000 a year of the ointment. Thèse things the de- 
fendant must do absolutely and at its own risk. If it chose at any 
time within fîve years to purchase the formula, it might do so by 
exercising its option, and in that case an account should be struck be- 
tween the parties, in which the défendant should be allowed 17 cents 
for each pound that it has purchased theretofore. When the de- 
fendant refused the second paragraph, the contract remained for the 
rest of the term, what it had been before, an obligation to "use due 
diligence in pushing the sale," and the défendant, having never ex- 
ercised its option, was under no obligation to pay the purchase price. 
At best we should feel that any other interprétation was too doubtf ul 
to survive the usual canon contra proferentem. 

It is quite true that in the letter of April 14th the plaintiff used 
language indicating that it supposed the défendant would be under 
an absolute obligation before five years had expired ; but this was only 
in the form of a suggestion to the défendant, and the last of those 
paragraphs from that letter quoted in the statement of fact puts the 
matter again in question. In any event, the défendant never made 
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answer to that letter, and no expressions in it can be taken as part of 
the contract between the parties, except in so far as it accepted the 
limitation imposed by the défendant in its letter of April lOth. It 
follows, therefore, that the défendant is not shown to hâve been un- 
der any absolute obHgation to purchase the formula, and any consid- 
ération of the point upon which the case tumed below becomes un- 
necessary. Upon that question we are not ourselves wholly in agree- 
ment. It may be that the plaintiff is right in maintaining that the 
notice of discontinuance must be served within 30 days before April 
1, 1913, and that the défendant was guilty of a breach of the con- 
tract; but that breach was at most limited to a failure to push the 
saies with due diligence, which, as we view it, was the only obligation 
under which the défendant at any time came, unless it chose to accept 
the formula. No damages for such a breach were proven, and in- 
deed none were asked upon the trial. If any such point is to be taken, 
the matter will hâve to be raised upon a new trial, 
flhe judgment must be reversed, and a new trial ordered. 



KBATLBT T. UNITED STATES TRUST CO. et aL 

No. 73. 

(Circuit Court of Appeals, Second Circuit. January 10, 1918.) 

Action <®=>2,? — Equitabm Reuef in Action at Law — Judicial Code. 

Juaidal Code, § 21ip, as added by Act March 3, 1&15, c. 90, 38 Stat 
&56 (Coiiip. St. 1016, § 1251b), provides that "in ail actions at law équitable 
défenses uiay be Interposed by answer, plea, or replication wlthout tho 
necessity of fiUng a blU on the equity slde of the court"; aiso tbat, "In 
case affirmative relief is prayed ta such answer or plea, the plaintiff shall 
file a replication." Helci, that It was not the intention of Congress by 
such provisions to abollsh ail distinctions between actions at common law 
and sults in equity, and to establlsh ohe forra of civil action for ail 
cases; that the only case in which a plaintiff can oDtain équitable relief 
in an action at law by replication is Where a replication is required, be- 
cause of a prayer for affirmative relief in the answer or plea ; and that 
where an answer dld not pray for such relief, but pleaded a release, 
which on Its face was a complète légal défense to the action, plaintiff 
could not, by filing a replication, obtaln a cancellation of the release, 
which could only be done by a bill In equity. 
Ivearned Hand, District Judge, dissentlng. 

In Error to the District Court of the United States for the Eastem 
District of New York. 

Action at law by Harry Wronkow Keatley against the United States 
Trust Company and Morgan J. O'Brien, as executors of the will of 
Herman Wronkow. Judgment for défendants, and plaintiff brings 
error. Affirmed. 

John B. Johnston, of New York City (Vine H. Smith, of New York 
City, of counsel), for plaintiff in error. 

Stewart & Shearer, of New York City, for défendant in error United 
States Trust Ce. 

«=3For otber canes <ee ume toplc & KBY-NTIMBER In aU Key-Numbered DIsests A Indexes 
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A. P.. Pjoardman, of New York City (Charles B. Fernald, of New 
York City, and George L. Shearer, of New York City, of counsel), 
for défendant in error O'Brien. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. This is a suit by Harry Wronkow Keatley 
against the executors of the last will and testament of Herman Wron- 
kow, deceased, to recover the sum of $10.000, with interest from No- 
vember 30, 1911. November 30, 1910, Wronkow died, leaving a large 
estate. April 25, 1894, he executed the foUowing instrument and de- 
livered it to Lydia Keatley, the plaintifï's mother, on or about April 30: 

"Whereas, Mrs. I.yclia Keatley, the wife of John Keatley, of Marslialtowii, 
lowa, has been and is a friend to me, and tins in many ways befrlended me, for 
^vhicll 1 wish and herehy agrée to repay lier for such friendshlp by contribut- 
ing to the support and éducation of her son, Harry Keatley, the sum of $500 
per annum until the said Harry Keatley reaclies the âge of 21 years, and pay 
the same in quarterly payments, namely, on the first day of May, Aiigust, 
Novemlier, and February of eaeh year ifrom the first day of May, 1894. I 
further agrée to bequeath to the said Harry Keatley and direct my executors 
to cariy eut my request to pay out of my estate after my death the sum of 
$10,000 to the said Harry Keatley in lieu of the stipulated yearly $500 as 
before said, which I agrée to pay to him during my Ufetime until the said 
Harry lieatley reaches the âge of 21 years, which payment, however, of $500 
yearly shall be discontinued and cease after my death. Should I survive the 
•said Harry Keatley, then this foregoing stipulation shall cease and be nul! 
and void." 

On the same day Mrs. Keatley executed and delivered to Wronkow 
the f ollowing instrument : 

"Received from H. Wronkcivv (he above stipulations and provisions, which 
I hâve voluntarily aecepted for ail eliùins I had, bave, or may hâve, of ail 
and whatever nature or action, for U;iuuiges in courts of equity or United 
States." 

This transaction followed Mrs. Keatley's employment of an attorney 
to enf orce certain demands she was making against Wronkow. Wron- 
kow made some or ail of the annual payments up to the time of the 
plaintifï's coming of âge, March 31, 1904, but died without making any 
provision for him in his will. 

The executors set up in their answer in bar of the plaintifï's claim 
the foUowing release: 

"To AU Whom Thèse Présents shall C.onie or may Concern — Greetlng: 
Know ye, that I, H. W. Keatley, of Washington, D. C, for aud iu considéra- 
tion of the sum of six hundred ($G0O) dollars lawful money of the United 
States of America to me in hand paid by Herman Wronkow, the receipt where- 
of is hereby acknowledged, hâve remised, released, and forever discharged, and 
by thèse présents do for niys<;lf, my heirs, executors, and administrators, re- 
mise, release, and forever discharge the said Herman Wronkow, liis heirs, 
executors, and administrators, of and from ail and ail manner of action and 
actions, cause and causes of action, suits, debts, dues, sums of money, ac- 
couiits, reckoning, bonds, bills, speclaltics, covenants, contracts, controver- 
sies, agreements, promises, variancos, trespasses, damages, judgments, ex- 
tents, exécutions, claims, and demands whatsoever, in law or iu equity, which 
against him I hâve ever had, now hâve, or which against his heirs, executors, 
or administrators hereafter can, shall, or may bave, for, upon, or by reason 
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of any mattei-, omise, or thing wliatsoever from the beginning of the world to 
tlie day of the date ol! thèse présents. 

"In witnes.s whereof, I hâve hereunto set my hand and seal the 29th day 
of July in the year one thoiisand nine hundred and nine." 

The plaintiff testified that he had known Wronkow from childhood, 
and had always been told that he was his guardian. Wronkow was a 
part of his Christian name, and Wronkow during his childhgod gave 
him toys, took him to the theater, and treated him in a most intimate 
relation. July 29, 1909, the plaintiff came on from Washington, D. C, 
saw Wronkow in his office, and signed the release. He testified that 
when he did so he did not know of the existence of the instrument 
dated April 25, 1894, and his mother testified that she had never 
told him of it. The trial judge directed a verdict for the défendants 
on the ground that the release was a complète bar. 

As the plaintiff executed the instrument, knowing that it was a re- 
lease, it was at best voidable, and not void. Theref ore, as the law stood 
until March 3, 1915, he could only hâve escaped from it by filing a bill 
in equity for cancellation, which he had not done. Standard Portland 
Cément Co. v. Evans, 205 Fed. 1, 125 C. C. A. 1 ; Hogg v. Maxwell, 218 
Fed. 356, 134 C. C. A. 164. The act of March 3, 1915, added section 
274b to the Judicial Code in the f ollowing words : 

"See. 274b. That in ail actions at law équitable défenses may be Inter- 
posed by answer, plea, or replication wlthout the necessity of flling a bill on 
the equity side of the court. The défendant shall hâve the same rights In 
suçh case as If he had flled a bill embodylng the défense of seeking the relief 
prayed for In such answer or plea. Equitable relief respecting the subject 
matter of the suit may thus be obtained by answer or plea. In case afHrmative 
relief Is prayed in such answer or plea, the plaintiff shall file a replication. 
Review of the judgment or decree entered in such case shall be regulated by 
rule of court. Whether such review be sought by writ of error or by appeal 
the appellate court shall hâve fuU power to render such judgment upon the 
records as law and justice shall requlre." Corap. St. 1916, § 1251b. 

The distinction between légal and équitable procédure has been 
jealously preserved by the Suprême Court. Bennett v. Butterworth, 
10 How. 669, 675, 13 L. Ed. 859; Scott v. Armstrong, 146 U. S. 499, 
13 Sup. Ct. 148, 36 L. Ed. 1059. We think it quite clear that Congress 
did not intend by the above amendment to the Judicial Code to abolish 
ail distinctions between actions at common law and suits in equity 
and to establish one form of civil action for ail cases. The provisions 
of the section apply, with one exception, presently to be considered, to 
défendants only: 

"The défendant shall hâve the same right • • • as If he had flled a bill 
embodylng the défense or seeking the relief prayed for in such answer or plea. 
Equitable relief * * • may thus be obtained by answer or plea." 

Two références to the plaintiff create some uncertainty : 
"That in ail actions at law équitable défenses may be interposed by an- 
swer, plea or replication. * * * In case affirmative relief is prayed In such 
iinswer or plea the plaintiff shall file a replication." 

We should construe the word "replication" in the same sensé in each 
case, if possible. The gênerai replication, which is a mère déniai in- 
tended to put the cause at issue, has been generally abandoned in the 
Code States and by the Suprême Court in admiralty rule 51 (29 Sup. 



KEXTLEY V. UNITED STATES TRUST CO. 299 

Ct. xliv) and the présent equity rule 31 (198 Fed. xxvii, 115 C. C. A. 
xxvii). Full effect is given to the provision that an équitable défense 
may be interposed by replication, by construing "replication" as a 
spécial replication setting up a défense to an answer interposing an 
équitable défense and asking affirmative relief. Such an answer is 
what is known at law as a "counterclaini." The answer in the présent 
case sets up a purely légal défense. It is not even a counterclaim. To 
such a défense the section as we construe it does not permit a replica- 
tion interposing an équitable défense. The plaintiff should hâve ap- 
plied by bill in equity for cancellation of the release. 
Therefore we are compelled to affirm the judgment. 

LEARNED HAND, District Judge (dissenting). It seems to me 
that we should not construe so narrowly section 274b. The phrase, 
"équitable défenses may be interposed by * * * replication with- 
out the necessity of filing a bill on the equity side of the court," can 
only mean, I think, this : That where the défendant interposes a bar 
valid at law, the plaintifï may set up in his next pleading f acts avoid- 
ing the bar in equity. The suggestion is that it might give the plaintifï 
the right to plead to the defendant's "équitable défenses" set up in the 
answer, but that is independently provided for in the fourth sentence 
of the act. Besides, the defendant's answer to a suit in equity can- 
not properly be said to be interposed by "fiUng a bill on the equity side 
of the court," which is the language of the first sentence. 

So far as we may look to the purpose of the section I cannot think 
there is any doubt. Congress can hardly be thought to hâve any 
prédilection for plaintifïs' suits in equity rather than défendants', 
and we must leave a capricious exception in practice, if we do not 
include a case like this. I agrée that the language of the section is 
not what a Mitford or a Langdell would hâve used; but the purpose 
seems to me perf ectly plain, and we ought, I think, to try to efïect it 
if we can. 

Section 274a (as added by Act March 3, 1915 [Comp. St. 1916, § 
1251a]), does not perhaps fit verbally, certainly not if I am wrong 
about section 274b, but it shows the purpose to avoid recourse to 
independent suits in equity with their attendant delays. Indeed, 
without section 274b I should hâve thought that a replication at law 
to avoid the release would fall under section 274a, as a "suit at law" 
which "should hâve been brought in equity," and that the plaintiff 
might hâve amended in the very action and proceeded. It can hardly 
be that section 274b takes away such a right. 

The resuit hère is extremely hard upon the plaintifï, because, so far 
as I can see, it will not do him any good after this judgment to avoid 
the release. His claim will be merged, which is ail he can sue on. The 
défendant did not raise any such point, either in the District Court or 
hère, and the only ground for our raising it nostra sponte that occurs 
to me is that it touches the District Court's jurisdiction over the sub- 
ject-matter, which seems to me certainly untrue. The parties having 
tried out the issue, without objection, as they supposed they might un- 
der the State practice, the absence of any formai replication is not a 
def ect which the défendant could hâve urged hère for the first time — 
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Keator Lumber Co. v. Thompson, 144 U. S. 434, 12 Sup. Ct. 669, 36 
L. Ed. 495 (replication by traverse), Corner & Co. v. Wade, 107 Ala. 
300, 307, 19 South. 966, 54 Am. St. Rep. 93 (replication in confession 
and avoidance) — and in any event it did not raise it. Thus an affirm- 
ance will now deprive the plaintiff, even if I am wrong about section 
274b, of his undoubted right, had the objection been raised at the trial, 
to ask for a stay of the action until he could file his bill in equity. 
I dissent. 



In re SALMON. 
(Circuit Court of Appeals, Second Circuit. December 24, 1917.) 

No. 69. 

1. LiMiTATio:^ OF Actions <S=>163(1) — Paymext on Barred Debt — Ef('-ect. 

A payment made by one wbo lînows he is in.solrent, and which lie directs 
to he applied to his crédit, and which Is made to one who lias no knowl- 
edge of the Insolvency of the payor, takes the debt o\at of tlie statute of 
limitations, se that on the banknjptcy of the payor it ruay come in and 
partlcipate in the assets, for the statute doés not extlnsuisli the debt, but 
merely bars the remedy, and Is a Personal prlvilcse, which the debtor may 
waive or assert at élection. 

2. Limitation of Action.s iS=î15S — Payment on Babreo Debt — Note. 

Where there was only one debt due from the insolvent, lits direction to 
put to his crédit a note dellvered to the creditor niust be coustrued as a 
payment on the debt, and to hâve revived the same, although it had 
been barred by limitations. 

3. Bankbuptcy <S=1G6(o) — Préférences — Knowledge of Insolvency. 

To constitute a voidable préférence under the Banlvnijitcy Act, the per- 
son receiving the payment or benoHted by it must hâve reasonable cause 
to believe that the debtor was at the tlme insolvent, and the mère tact 
that elaimant knew from the debtor's statement that he had prevlously 
been financially embarrassed and hard pressed by liis creditors is not 
enough to show that a payment on the eve of bankruptcy was a préf- 
érence, where the debtor had subsequently inforined the elaimant that he 
had financed his business and was ail right. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Charles Salmon, bankrupt. From an order (239 
Fed. 413) sustaining an order of the référée, expunging the claim, 
the estate of Hamilton H. Salmon appeals. Reversed, with direc- 
tions to reinstate the expunged claim. 

ïhis cause cornes hère on appeal from. an order made by the District Court 
of the United States for the Southern District of New York. The facts are 
as follows: 

The bankrupt, on January 27, 1916, made a paj'ment on account by givlng 
the note of one Bernstein to his order and indorsed by him to the estate of 
Hamilton H. Salmon, in the sum of $125.09, which note was renewed at ma- 
turity. The renewed note was duly pald. At the time the note was turned 
over to the estate the bankrupt was indebted to it in the sum of $60,067.54. 
Frior to this payment by the Bernstein note the last payment the bankrupt 
had made on the account had been made on June 3, 1896, so that the debt 
had become barred by the statute of limitations. At the time the bankrupt 

®=»For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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turned over the Remstein note, he directed one of tlie executors nf liis broth- 
er's estate to crédit it to his acoount, and hls account was accordingly so credit- 
ed. Al)out a week later Charles Salmon was adjudlcated a bankrupt, and on 
April 7, 1917, the estate of Haniilton H. Salmon flled proof of claim. The 
trustée thereupon moved to expunge the claim on the ground that Charles 
Salmon was not indebted to the claimant in any sum, and that, if it were, the 
statute of limitations was a bar to the claim. At the hearing before the 
référée, one of the executors of the estate, being the exécuter to whom, the 
bankrupt delivered the note, testifled that the bankrupt said that he was hav- 
iiig difficulty in business, and that that was ail that he said. He was asked 
whether he said that he could not meet his obligations, and the witness re- 
plied. "No ; he did not say anything of the klnd." The witness was then 
asked whether he (the witness) Inferred from what was said that his brother 
had difflculties in meeting his obligations ; and he answered that he drew no 
such inference, and that his brother had made the same remark to hlm in 
the year preceding, "but he then told me that he was ail right again." The 
witness also said that, every time he saw his brother, he had asked Mm for 
payments on the indebtedness due from him to the estate. He saw him very 
infrequently, and had not seen him in a year before he camei to turn over the 
Bernstein note, and that he remained only about two minutes. "I had two 
gentlemen in my private office, and he wanted to see me for a moment, and he 
,iust left that note and said, 'Put it to my crédit,' and he walked right eut, 
He had an engagement, and I had two gentlemen In my private office at the 
time." 

The référée held that the payment did not remove the bar of the statute of 
limitations from the bankrupt's indebtedness to the estate of Hamilton H. Sal- 
mon, and that there was nothing in the évidence sufflclent to justify a flndlng 
that the turning over of the Bernstein note was an acknowledgment on the 
part of the banlcrupt of the §559,000 indebtedness for which the estate proved 
its claim. He added that, "even it the claim were allowed, it would bave to 
he on condition that the payment, which wasi clearly preferential, be paid 
back into the estate." He thereupon entered an order expunglng that claim 
from the files in his office. An appeal was taken to the District Court, and 
the order of the référée was conflrmed. The District Judge stated that he 
could not "agrée that a bankrupt, iinding himself in a desperate financial po- 
sition, may revive an outlawed claim by a wrltteu acknowledgment or a part 
payment. * * * p,y it alone the assets of the bankniptcy are charged 
with an obligation which was either nonexistent before, or against whieh 
there was a valid défense, it makes no différence which." 

Blau, Zalkin & Cohen, of New York City (Lewis H. Saper, of New 
York City, of counsel), for trustée. 

Williams, Folsom & Strouse, of New York City (Lazarus Gold- 
stone, of New York City, of counsel), for claimant. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). . [1] 
The question presented is whether a payment, made by one who knows 
he is insolvent at the time, and which he directs to be applied to his 
crédit, and which is made to one who has no knowledge of the in- 
solvency of the payor, takes the debt eut of the statute of limitations, 
so that it can corne in and share in the assets in the bankruptcy court 
pari passu with the other claims. We are satisfied that the question 
must be answered in the affirmative. 

A statute of limitations does not extinguish a debt. It goes to the 
remedy, and not to the cause of action. It is merely a personal privi- 
lège which the debtor may waive or assert at his élection. The cases 
are so numerous to that effect that it is not necessary to cite them. 
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In Quantock v. England, 4 Burr. 2628 (1770), which was an action by 
the assignées of a bankrupt, Lord Mansfield said: 

"It is settled 'that the statute of limitations does not destroy the debt' ; It 
only takes away the remedy. The debtor may either take advantage of the 
statute of limitations, If the debt be older than the time limited for brlnglng 
the action ; or he may waive this advantage, and. In honesty, he ought not to 
défend himself by such a plea. And the slightest word of acknowledgment will 
take it ont of the statute. Hère the debtor himself bas not objected; he bas 
submitted to the commission, and been examined under it. Therefore the 
objection does not now lie in the mouth of a third person." 

The other three judges concurred with the Chief Justice. Such 
ha s been the law in England ever since. 

In Campbell v. Holt, 115 U. S. 620, 6 Sup. Ct. 209, 29 L. Ed. 483 
(1885), the Suprême Court held that the statute of limitations does not, 
after the prescribed period, destroy or discharge the debt. The debt 
and the obligation to pay it remains. , The debtor is simply permitted, 
if he elects to do so, to plead the statute as a bar. The Législature 
could repeal the statute after the period had run and the bar had been 
created, and then the creditor might sue and recover on bis cause of 
action, and the constitutional rights of the debtor would not be violated 
by the législation. The court, in its opinion written by Mr. Justice 
Miller, said : 

"We certalnly do not understand that a rlght to defeat a Just debt by the 
statute of limitations is a vested rlght, so as to be beyond législative power 
in a proper case. * » • We can understand a rlght to enforce the pay- 
ment of a lavvf ul debt. The Constitution says that no state shall pass any law 
Impalring this obligation. But we dd not understand the rlght to satlsfy that 
obligation by a protracted failure to pay. We can see no rlght which the 
promisor has in the law which permlts him to plead lapse of time, instead 
of payment, which shall prevent the Législature from repeallng that law, be- 
cause Its effect is to make hlm fulfill hls honest obligation." 

The court pointed out that a distinction in this respect exists be- 
tween statutes of limitation which bar an action to recover real or 
Personal property and those which bar the recovery of a debt. And in 
Hulbert V. Clark, 128 N. Y. 295, 28 N. E. 638, 14 L. R. A. 59 (1891) 
the New York Court of Appeals, through Judge Earl, asserts, although 
in a dictum, a Hke doctrine. A somewhat analogous question to that 
arising in the instant case arose in New York before the Suprême 
Court, General Term, Second Department, in Lawrence v. Harrington, 
48 Hun, 618, 1 N. Y. Supp. 577 (1888). In that case, after a debtor 
had- ôbtained his discharge in bankruptcy, he made a payment on cer- 
tain promissory notes included in his discharge, and it was held that 
both as against the bankrupt's discharge and the statute of limitations 
the old debt was restored, and a judgment ôbtained thereon was af- 
fiirmed. 

[2] There can be no question, we think, but that the payment which 
the bankrupt made was intended to apply upon the debt. The District 
Jtidge, difïej-ing therein from the référée, thought that as there was no 
other debt between the parties, and as the bankrupt asked to hâve tlie 
note applied to his crédit, there could be no possible question that he 
intended to make a part payment. That is the proper inference to be 
drawn under the circumstances. 
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[3] We also agrée with the District Judge that the facts do' not 
disclose a préférence. To constitute a voidable préférence under the 
Bankruptcy Act, the person receiving the payment, or to be benefited 
by it, must hâve had reasonable cause to believe that the debtor was 
at the time insolvent and that the payment would efïect a préférence ; 
and insolvency under the act means something more than that the 
debtor was financially embarrassed and hard pressed by his creditors. 
This condition may exist, and the debtor still be solvent, so that if the 
executor, who received payment, simply knew that the debtor said that 
he was having difficulty in financing his firm, it would not taken alone 
be reasonable cause to believe him insolvent, especially in view of the 
fact that he had made the same remark a year bef ore, and had there- 
after told him that he had "financed" and was "ail right again." The 
law is well established that, even if the créditer entertains doubts con- 
cerning the solvency of the debtor, it is not enough. He must hâve a 
knowledge of such facts as will carry him beyond this and furnish a 
reasonable ground to believe that the payment will give him préférence 
over other creditors. 

The fact that other creditors as a resuit must share with the estate 
of Hamilton H. Salmon in the assets of the bankrupt is no injustice 
to them. Their claims and the claim of the estate are alike the honest 
debts of the bankrupt, and the moral obligation is the same as re- 
spects each, and it is a maxim of equity that equality is equity. 

The order is reversed, and the District Court is directed to reinstate 
the expunged claim. 



KING et al. v. BARBA.EIN et al. 

(Circuit Court of Appeals, Sixth Circuit. March 5, 1917.) 

Ko. .3084. 

1. Oaeriers ®=177(3) — Carriage of Goods — Misbelivert. 

Under the Carmaek Amenclment (Act June 29, 1906, c. 3591, § 7, pars. 11, 
12, 34 Stat. 595 [Comp. St. 1916, §§ 8604a, 8«)4aa]), the initial carrier of 
an Interstate shipment is liable for a misclelivery by the terminal carrier. 

2. Carriers <g=552(t) — Nature of Bill or IjAding. 

A bill of lading is both a receipt and a contraot of carriage and de- 
livery. 

3. Carriers iS=>83 — Bills of Lading — Deuvebt. 

A dellvery by a carrier to the consignée is made at the carrier's péril, 
where the consignée does not surrender the bill of lading, 

4. Carriers <S=>59 — BiLie of Lading — Holdeks. 

A carrier, by delivering goods to the consignée wlthout the production 
of the bill of lading, becomes liable to a bona flde holder of the blU for 
value, whether by way of purchase or as securlty for advances before the 
dellvery of goods at destination. 

5. Carriers <3=>83 — Billb of Lading — Dei.ivery of Goods. 

Provision in a bill of lading to notif y one other than the consignée does 
not warrant the carrier in delivering the shipment, save by order of the 
lawf ul holder of the bill of lading. 
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6. Carbieiis <©=»83 — Delivebt — Biiis of Ladino. 

An actual Indorsement by tbe consignée of a forged bill of ladlng af- 
fords a carrier no more protection than would be given by deilvery dl- 
rectly to the consignée wlthout production of any blU of lading. 

7. Carriers <©=>S2 — Bills of Lading — Consignées — Ownership- 

ïhough the consignées were also named in the blU of lading as conslgn- 
ors, yet, where the carrier acknowledged receipt of the shlpment, net froin 
the consignors, but from the owners, the consignées were only prima 
facle owners of the goods shlpped. 

8. Cabkiebs ©=594(3) — Ownebship of Goods — Prbsumption, 

The presumptioB oî ownershlp arlsing from a blU of lading In whlch 
the consignée was named as consignor may be rebutted by other évidence 
showing the real ownershlp. 

9. Carriers <g=>56 — Bnxs of Lading — Transfeb. 

Transfer of a bill of lading, wlthout indorsement and wlth Intent to 
pass title, Is a constmctive deilvery of the property whlch It represents. 

10. Carriers <S=583 — Bills of Lading — Delivebt of Pbofertt — Ownebship. 

A bill of lading, Instead of namlng as consignors the sellers, who were 
the owners, named the consignée as consignor, and directed notice to a 
third person. The sellers attached to the bill of lading a draft drawn on 
the consignée, whlch was dlshonored. The bill of lading reclted receipt of 
the shipment, not from the consignors, but from the owners. Held that, as 
the presumptlon of ownershlp might be rebutted, and as the blU of lading 
represented the property, the carrier was not justifled in concluslvely pre- 
suming that the consignées were the owners, and In delivering the property 
wlthout production of the original bill of lading, possession of whlch the 
consignées never seeured, havlng dlshonored the draft to which the bill of 
lading was attached. 

11. Cabeiebs <g=5S3 — Careiage or Goods — Actions — Recovebt. 

In such case, the sellers havlng taken back from the bank thelr dls- 
honored draft, drawn on the consignées, are entitled to recover from the 
carrier, despite an asserted lack of privlty between the sellers and the 
carrier. 

In Error to the District Court of the United States for the Eastem 
District of Michigan; Arthur J. Tuttle, Judge. 

Pétition by George F. Barbarin and O. A. Beach, doing business as 
Barbarin & Beach, against Paul H. King and Dudley E. Waters, re- 
ceivers of the Père Marquette Railroad Company. There was an or- 
der allowing petitioners' claim, and the receivers bring error. Af- 
firmed. 

Parker, Shields & Brown, of Détroit, Mich., for plaintifïs in error. 
Thos. A. Conlon, of Détroit, Mich., for défendants in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge, 

KNAPPEN, Circuit Judge. Défendants in error, whom we shall 
call petitioners, were in the grain and elevator business at Freeland, 
Mich. They sold to Botsford & Barrett, of Détroit, Mich., a carload of 
beans. On December 5, 191 1, petitioners, under the direction of Bots- 
ford & Barrett shipped the beans, dehvering the car to the Père Mar- 
quette Railroad Company at Freeland, taking from the railroad's agent 
a standard form original order bill of lading (the draft of which was 
sent by Botsford & Barrett to petitioners), acknowledging receipt of 

^=»Fai otber cases see eame toplc & KEY-NUMBBR in ail Ke7-Number«<l Disests & Indexe* 
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the car f rom the "owners." The bill of lading showed that the car was 
"consignée! to the order of Botsford & Barrett, désignation Pittsburgh, 
etc. Notify Arbuckle & Co. at same." At the foot of the bill of lading 
appeared the names of Botsford & Barrett as shippers. The bill of lad- 
ing contained this express stipulation : 

"TJie surrender of tlie original order bill of lading properly indorsed shall 
be required before the dellvery of the property." 

Petitioners had not received any payment on account of the car of 
beans, and on the delivery to them by the railroad company of the bill 
of lading attached it to a draft drawn by them on Botsford & Barrett, 
and placed the same in bank to their crédit ; the draft was sent on for 
collection and returned unpaid. Botsford & Barrett never had Person- 
al possession of the bill of lading. They, however, received f rom their 
customer, Arbuckle & Co., payment for the beans. The beans were 
never recovered by petitioners, their draft was never paid, and they 
lost the purchase price of the shipment. 

The master, to whom were referred the issues raised under the pé- 
tition filed by Barbarin & Beach in the railroad receivership case for 
reimbursement of the loss, found that the shipment was delivered 
by a Connecting carrier upon a forged bill of lading, and allowed peti- 
tioners' claim. The exceptions to the master's report were overruled, 
and petitioners' claim allowed by the District Court for the value of the 
shipment, with interest and costs. As argued hère, the case présents 
but the single question whether, under the f acts, the carrier became li- 
able for the sale price of the beans, by reason of their delivery with- 
out the surrender of the original bill of lading and in violation of its 
express terms. 

[ 1 ] The gênerai rule governing the obligations of common carriers 
as to delivery of freight are well settled and require little citation of 
authority. The difficulty lies in their application to the spécifie facts 
before us. It should go without saying that under the Carmack Amend- 
ment to the Interstate Commerce Act the initial carrier is liable for a 
misdelivery by the terminal carrier. 

[2-4] The bill of lading was both a receipt and a contract of car- 
nage and delivery (Cunard S. S. Co. v. Kelley [C. C. A. 1] 115 Fed. 
678, 53 C. C. A. 310); and by the contract, including the express 
provision that the surrender of the bill properly indorsed should be re- 
quired before the delivery of the shipment, the carrier agreed to trans- 
port the shipment to Pittsburgh and there deliver it to the consignée, 
or (if the bill had been transferred) to whomsoever should be the law- 
ful holder of the bill. The well-settled rule in such cases is that de- 
livery by the carrier to the consignée is made at the carrier's péril, un- 
less, when made, the consignée "surrenders the bill of lading. Union 
Pacific R. Co. V. Johnson, 45 Neb. 57, 65, 63 N. W. 144, 50 Am. St. 
Rep. 540. And see Furman v. Union Pacific R. Co., 106 N. Y. 579, 
585, 13 N. E. 587. 

And a carrier, by delivering goods to' the consignée without the 

production of the bill of lading, is liable to a bona fide holder of the 

bill for value— whether by way of purchase or as security for ad- 

vances — before the delivery of the goods at destination. Peoria Bank 

249 F.— 20 
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V. Northern R. R. Co., 58 N. H. 204] Ratzer v. Burlington, etc., R. 
Co., 64 Minn. 245, 247, 66 N. W. 988, 58 Am. St. Rep. 530. 

[5^ 6] The provision for notifying Arbuckle & Co. did not mean that 
the shipment was to be delivered without the order of the lawf ul holder 
of the bill of lading (North v. Merchants' Transportation Co., 146 
Mass. 315, 319, 15 N. E. 779)\ and an actual indorsement by the con- 
.signee of a forged bill of lading afïorded the carrier no more protection 
than would be given by a delivery directly to the consignée without the 
production of the original bill. 

[7-10] The question thus is: Were petitioners, as between them- 
selves and the carrier, the lawful holders of the bill of lading, enti- 
tling them to be recognized as such? It is beyond question that, had 
petitioners been named in the bill as shippers, a delivery to the con- 
signées without the production and surrender of the bill of lading 
would hâve rendered the carrier liable. The carrier contends, how- 
ever, that by the delivery of the shipment to it upon a bill of lading 
in which Botsford & Barrett were named both as shippers and con- 
signées petitioners became strangers to the transaction, and relinquish- 
ed thenceforth ail right of control over the beans; that the carrier 
had neither notice nor knowledge that petitioners intended to retain 
any control over or ownership in the shipment, and were therefore 
entitled conclusively to treat Botsford & Barrett as the owners and to 
deliver the shipment to their order, without requiring the surrender of 
the bill of lading. This proposition présents the pivotai question in the 
case. 

In our opinion this contention fails to give due weight to the con- 
sidérations that by the bill of lading the carrier acknowledged receipt 
of the shipment, not from the "consignors" in terms, but from tlie 
^'owners" ; that the consignées were only prima f acie the owners of 
the beans, notwithstanding the shipment had been consigned to their 
order (Turnbull v. Mich. Central R. R. Co., 183 Mich. 213, 219, 150 
N. W. 132) ; that "the presumption as to ownership arising from the 
bill may be explained or rebutted by other évidence showing where the 
real ownership lies" (The Carlos F. Roses, 177 U. S. 655, 665, 20 
Sup. Ct. 803, 807, 44 L. Ed. 929) ; and that the actual owner of the 
goods was entitled to the benefit of the express provision of the con- 
tract that the shipment should not be delivered without the surrender 
of the bill of lading. 

Petitioners were in fact owners of the beans at the time of their 
delivery to the carrier. The latter delivered to them a bill of lading 
which was the symbol of the property named therein. Its transfer to 
them by the consignors, without indorsement and with intent to pass 
the title, would hâve deprived the latter of control of the goods and hâve 
constructively delivered them to the former. Merchants' Bank v. U. R. 
R. & T. Co., 69 N. Y. 373, 379; Bank v. Railroad, 58 N. H. 203, 204. 
Under such delivery, with the intent stated, it would not be necessary 
to the protection of petitioners' rights that they give notice thereof to 
the carrier who held the property. Forbes v. Boston & Eowell R. R. 
Co., 133 Mass. 154, 156; Union Pacific R. R- Co. v. Johnson, 45 Neb. 
57, 63 N. W. 144, 50 Am. St. Rep. 540. By the transaction in question 
Botsford & Barrett presumably acquiesced, to say the least, in pe- 
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tîtîoners' rétention of the bill. The fact of such rétention, under the 
circumstances shown, was, in our opinion, évidence of an intent on the 
part of petitioners to hold the title until the beans were paid for, so 
far as necessary to secure such payment, and of the consent of Bots- 
ford & Barrett thereto. Merchants' Bank v. U. R. R. & T. Co., supra, 
at page 380. Under thèse circumstances, and in view of the practice of 
grain dealers to ship goods and coilect therefor on draft accompanied 
by bill of lading, we think the carrier was not entitled, from the mère 
fact that Botsford & Barrett were named as shippers, conclusively to 
présume that petitioners had received payment for the beans, but was 
fairly charged with notice, not only that petitioners might at least 
not hâve received their pay, but of whatever claim they might turn 
out to hâve, so far as evidenced by their possession of the bill of 
lading. 

[11] Had petitioners not taken back from the bank their discredit- 
ed draft on Botsford & Barrett, the bank, in our opinion, would clear- 
ly be entitled to recover. This proposition finds express support in 
Canandaigua Natl. Bank v. Cleveland, etc., Ry. Co., 155 App. Div. 53, 
139 N. Y. Supp. 561, affirmed 214 N. Y, 694, 108 N. E. 1091. There, 
as hère, the owner and seller of the goods shipped took from the car- 
rier a bill of lading in which the consignée was named as consignor, 
and negotiated at a bank a draft on the consignée for the purchase 
price, accompanied by the bill of lading. The case differs from the 
instant case, so far as seems important, only in the fact that the 
sellers did not take up the draft from the bank, and the suit was by the 
latter ; but the décision was not rested upon the existence of rights in 
the bank superior to those of the seller of the goods and pledgor of the 
bill, but upon the proposition that the seller held the title and had the 
right to sell the same to the bank. Indeed, by the commercial law, 
as declared by the décisions of the Suprême Court and by the courts 
of the majority of the states, a bill of lading, while negotiable, is not 
so in the same sensé as a promissory note; and the transférée for 
value, however innocent, must trace his title back to the owner and 
trànsferrer. Friedlander v. T. & P. Ry. Co., 130 U. S. 416, 425, 9 
Sup. Ct. 570, 32 Iv. Ed. 991 ; Atchison, etc., Ry. Co. v. Harold, 241 
U. S. 371, 377, 36 Sup. Ct. 665, 60 L. Ed. 1050; Douglas v. Bank, 86 
Ky. 176, 179, 5 S. W. 420, 9 Am. St. Rep. 276; Empire Transportation 
Co. v. Steele, 70 Pa. 188. The asserted lack of privity between the 
seller and the carrier would apply to the Canandaigua Case, if ap- 
plicable hère. But there was, in our opinion, no lack of privity in the 
instant case between the carrier and the actual owners of the goods, 
clothed with the possession of the bill of lading for the protection of 
their rights. In our opinion the rights of petitioners are not made 
less than those the bank would hâve had from the mère fact that their 
ownership antedated the shipment, and that the bill of lading was re- 
tained by them for the express protection of their antécédent ownership 
and right to receive pay before parting with title. The nature of the 
contract has not been changed, nor has the carrier been injured, by the 
fact that Botsford & Barrett were named in the bill of lading as con- 
signors. Had they actually made the shipment, the rights of others 
would still be likely to intervene, as, for example, those of subséquent 
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pledgees, to secure advancements, or those of petitioners, under actual 
delivery of bill of lading by Botsford & Barrett, to secure payment ci 
their draf t for the price of the beans. We think it clear that in the lat- 
ter case petitioners would hâve been protected. We are not impressed 
that the protection is lost because their ownership antedated the ship- 
ment, and because the bill of lading was retained by them, instead of 
being manually turned over to them by Botsford & Barrett. Peti- 
tioner's loss is due directly to the carrier's failure to observe its con- 
tract. 

We hâve not overlooked the décisions cited by défendants as direct- 
ly sustaining their contention, viz., St. Louis Southwestern Ry. Co. v. 
Gilbreath (Tex. Civ. App.) 144 S. W. 1051, and Nelson Grain Co. v. 
Ann Arbor R. R. Co., 174 Mich. 80, 140 N. W. 486. What we hâve 
said indicates that wc do not find thèse cases persuasive. While the 
facts in the Nelson Grain Company Case were practically the same as 
hère, not only was the décision by a divided court, but the force of the 
majority opinion is to our minds affected to some extent by the later 
unanimous décision in Turnbull v. Mich. Central R. R. Co., supra, 
although the two décisions are readily distinguished. 

In our opinion, the order of the District Court, allowing plaintiffs' 
claim, should be affirmed. 



ALABAMA & V. BY. CO. et al. v. AMERICAN COTTON OIL CO. 

(Circuit Court of Appeals, Fifth Circuit. February 4, 1918.) 

No. 3061. 

L Cabiîters ®=>121 — Txiss of Goods — Liabiutt. 

Where a consignée of cotton oH furnished Its own tank cars for the 
sliipment, and it was not apparent that the inner valve lu the car had 
not been closed, the railroad company, though bound to exercise a hlgh 
degree of care, cannot be held llable for loss of the oil resulting from 
failure to securely close the valve, notwithstandlng the outer cap might 
hâve prevented the escape, had It not been détective; it appearins cars 
were often transported without fastening the outer cap. 

2. Cabrieks <g=»136 — Ix)ss or Goods — ^Action — Juby Questions. 

In an action against a railroad company for loss of cotton oll shipped In 
a tank car fumished by the consignée, the question whether railroad com- 
pany was négligent, or whether the loss resulted from failure of the 
sliipper's servants to securely fasten the Inside valve of the car, held, 
under the évidence, for the jury. 

S. Carriers <®=»117 — Loss of Goods — Liabilitt — Lease of Cab, 

Where a railroad company made an allowance of the frelght because 
the consignée fumished its own tanlc car, the company, as it exerclsed no 
right over the car, except for the llmlted purpose of transporting the 
shipment, should not be treated as a lessee. 

In Error to the District Court of the United States for the Southern 
District of Mississippi; Henry C. Niles, Judge. 

Action by the American Cotton Oil Company against Alabama & 
Vicksburg Railway Company and another. There was a judgment 
for plaintiff, and défendants bring error. Reversed. 

«=3F0T othei case8 see same toplc & KET-NUMBER In ail Key-Numbered Dl«ests à Indexes 



ALABAMA A V. RT. CO. V. AMERICAN COTTON OIL CO. 809 

R. H. Thompson, of Jackson, Miss., T. C. Catchings, of Vicksburg, 
Miss., and J. Blanc Monroe and Monte M. Lemann, both of New 
Orléans, La. (J. H. Thompson, of Jackson, Miss., on the brief), for 
plaintiffs in errer. 

R. L. McLaurin, of Vicksburg, Miss. (McLaurin & Armistead, of 
Vicksburg, Miss., and Sullivan & Cromwell, of New York City, on 
the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and EVANS, 
District Judge. 

BATTS, Circuit Judge. The American Cotton Oil Company, on 
March 16, 1914, contracted to purchase cotton seed oil from the Cald- 
well Cotton Oil Company of Vicksburg. It delivered to the latter 
Company, on a spur of the Yazoo & Mississippi Valley Railroad, which 
connected with the plant of the Cotton Oil Company, one of its own 
oil tank cars, for the loading of the purchased oil. After loading, the 
car was delivered to the Alabama & Vicksburg Railway Company for 
shipment, and that company issued its bill of lading to the Caldwell 
Cotton Oil Company, "notify the American Oil Company at Cincin- 
nati." The Caldwell Cotton Oil Company drew its draft upon the 
American Cotton Oil Company, with bill of lading attached, and the 
draft was duly paid. The tank car was received by the railway com- 
pany and transported by it to Meridian, Miss., where it was delivered to 
the Alabama Great Southern Railroad Company. The car moved 
from Meridian on March 27, 1914, and when it reached McClures, 
Ala., 40 or 60 miles from Meridian, it was discovered that the tank 
was leaking. The train was stopped and efforts made to prevent the 
leakage, but ail the oil escaped. Suit was by the American Cotton 
Oil Company to recover from the two railroads the amount paid for 
the oil. The Alabama Great Southern Railroad Company filed a plea 
of the gênerai issue, and gave notice, in accordance with the Missis- 
sippi practice, of what it would undertake to prove, viz. : That by 
the terms of the bill of lading it was contracted by the Caldwell 
Cotton Oil Company and the railroad that neither the initial railroad 
nor any carrier in possession of the property should be liable for any 
loss thereto caused "by the act or default of the shipper or owner"; 
that the oil was loaded by the consigner, by its own employés and 
agents, and without any participation by the railroad company, into a 
car specially manufactured for receiving and transporting oil, which 
was the property of plaintiff, and furnished by it to the Caldwell 
Cotton Oil Company for the purpose of receiving the oil ; that the 
tank was carelessly loaded by the agents and employés of the Caldwell 
Cotton Oil Company; that the inner valve was not closed; that the 
outer valve or discharge pipe beneath the car, through which the oil 
was intended to be drawn off, was closed by a cap screwed upon it, 
but that the threads were worn so that it was not tightly screwed on, by 
reason of which it f ell off ; that if the inner valve had been closed, the 
'defect in the cap of the outer valve would hâve made no différence; 
that it had no means of knowing whether the inner valve had been 
;closed or not; that the cap on the top of the car was screwed down 
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tight, and that whether the inner valve was closed could not hâve been 
ascertained, except by unscrewing the cap and making an examina- 
tion from the top, which it was under no obligation to do; that out- 
wardly the car was in good and safe condition ; that the car was de- 
livered to the Alabama Great Southern Railroad Company at Meridi- 
an, with its condition still apparently good, and that the receiving com- 
pany did not know that the inner valve was not closed, or that the cap 
on the discharga pipe was not tightly screwed on; that, when the 
fact was discovered that the oil was leaking, it immediately endeavor- 
ed to stop the leak; that at no time after the tank was placed in its 
possession was it roughiy handled; and that there was no négli- 
gence on its part, and no want of care or foresight. 

The allégations with référence to the sale of the oil, furnishing the 
car, delivery to the railroads, and the loss of the oil were proved. 
The tank car in which the oil was loaded was of steel. It was filled 
from the top and was designed to be emptied by a valve in the bottom. 
This valve was closed by a rod, which ran to the top of the car, held 
in place by a coilless spring. Underneath the valve was a cap that 
screwed from the bottom of the car. The cap v/as not designed to 
hold the contents of the car, but would hâve had that effect if the screw 
threads had not been defective. The unscrewing of this cap would not 
hâve the efïect of emptying the car, the valve being in place. 

The testimony indicates that the car was filled by two employés 
of the Caldwell Cotton Oil Company. One of thèse testified that, when 
they loaded the car, the first thing they did was to take the cap off. 
He then put the pipe in, and he states that he saw that the inner 
valve was in g-ood condition. He said that he looked into the car with 
a light, but did not go down into it; that there was about an inch 
of something that looked like oil in the tank, and it apparently being 
clean cotton seed oil, he loaded on top of it. He said that to find out 
what was in the tank he raised the valve and let it fall back, and that 
it was left without any further examination. 

The balance of the testimony is with référence to the investiga- 
tions and examinations which were made and the testimony of per- 
sons who were familiar with cars of this character and the valves 
used in this car. This testimony ail indicates that, if the valve had been 
put properly in place, it could not hâve gotten out of its gasket, even 
with rough handling by the railroad. The évidence strongly indicates 
that, when the valve was pulled up by the employé of the Caldwell 
Company before loading, it did not get back properly into place. The 
évidence also indicates that the cap underneath, while it might hâve 
held the oil, was not intended for that purpose, and that an inspection 
which would hâve disclosed a deficiency in this cap would not hâve 
suggested the necessity of making any change or repair in the car; 
it appearing that not infrequently thèse caps were unscrewed in transit. 

[1, 2] The évidence is ample to justify the submission to the jury 
of the défense of the railroad companies, to the effect that the loss of 
the oil resulted from the négligence of the employés of the Caldwell 
Cotton Oil Company, provided such négligence could, under any cir- 
cumstances, relieve the railroads accepting the car and issuing a bill 
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of lading therefor. The trial judge, at the instance of the plaintiff, 
American Cotton Oil Company, directed a verdict against the railroads. 

If the defect in loading, or the defect in the car, had been apparent 
to the railroad company at the time of the acceptance of the car, the 
railroad company would doubtless be held responsible, notwithstanding 
the car had been chosen by the shipper and had been loaded by him. 
Even under such circumstances, to permit recovery by the shipper 
would involve a questionable policy. While there is every reason for 
holding the railroad companies to a very high degree of care in the 
exercise of their duties to the pubhc, it can scarcely consist with 
public policy to encourage the furnishing by shippers of bad cars or 
bad containers of any kind, or defective loading, by excusing them 
from the results of their négligence. No such question, however, 
arises in this case. The évidence would justify a finding to the 
effect that the damage resulted from the négligence of the shipper in 
the loading, and that the négligence in the loading, whereby the valve 
was net properly seated in its gasket, could not hâve been ascertained 
by the railroad, except by unloading the car at a time when there 
was no apparent reason for unloading. 

The following cases support the proposition that the carrier is not 
to be held responsible for loss occasioned by imperfect packing, 
or other carelessness on the part of the shipper: Carpenter v. Balti- 
more & Ohio Railroad Co., 6 Pennevvill (Del.) 15, 64 Atl. 253; Penn- 
sylvania Co. v. Kenwood Bridge Co., 170 111. 645, 49 N. E. 217; 
Klauber v. American Express Co., 21 Wis. 21, 91 Am. Dec. 452. 
The case of Gulf, Colorado & Santa Fé Ry. Co. v. Wittnebert, 101 
Tex. 368, 108 S. W. 150, 14 L. R. A. (N. S.) 1227, 130 Am. St. Rep. 
858, 16 Ann. Cas. 1153, involved a case of substantially the same 
character as this, and the ruling was in accord with the conclusion 
we hâve reached. There seems to be no adjudication by any fédéral 
court upon the subject, but we are entirely satisfied with the reason- 
ing and conclusions of the state courts. 

[3] The plaintiff undertakes to défend the action of the trial court 
upon the ground that the car became, by its acceptance by the rail- 
road company and the circumstance that an allowance was made for 
its use, leased to the railroad; and insista that the rule should be the 
same as where the railroad company had furnished the car. In fixing 
the rate to be charged for the transportation of oil, a réduction is made 
on account of the f act that the car is furnished by the shipper. This 
is in no sensé a lease to the railroad company. The railroad com- 
pany exercises no right over it, except for the limited time and pur- 
pose for which it is tendered by the shipper. 

The instructions asked by défendants cannot be regarded as a re- 
quest for the court to détermine the questions of fact. The issues 
tendered by the défendant railroad company should hâve been sub- 
mitted to the jury. 

The case will be reversed for proceedings in conformity herewith. 

Reversed. 
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ALABAMA GREAT SOUTHERN B. CO. V. MORRIS & CO. 
(Circuit Court of Appeals, Flfth Circuit. February 4, 1918.) 

Ko. 3088. 

i, TalAL lS=»143 — CONFLIOTINO EVIDENCB — 3v«t QUESTION. 

Where the évidence Is conflictlng, issues sliould be submltted to the 
jury. 

2. Cabbieks ®=>121 — Cabriage of Goods — Liabilitt of Bailboad Compant. 
Where a seller of cotton seed oll loaded same In its own tank car, buyer 
caiinot, having pald blll of ladlng with draft attacbed, recover against 
railroad company for loss of oll resulting from defect in car not dlscover- 
able by reasonable inspection, even though railroad company made seller, 
who was required by contract to dellver oll, an allowance for use of car. 

In Error to the District Court of the United States for the Southern 
District of Mississippi; Henry C. Niles, Judge. 

Action by Morris & Co. against the Alabama Great Southern Rail- 
road Company. Judgment for plaintiff, and défendant brings error. 
Reversed and remanded. 

Albert S. Bozeman, of Meridian, Miss. (B. F. Cameron, Jr., of 
Meridian, Miss., on the brief), for plaintiff in error. 

Geo. B. Neville, of Meridian, Miss. (Neville, Stone & Currie, of 
Meridian, Miss., and Borders, Walter & Burchmore, of Chicago, 111., 
on the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge, 

BATTS, Circuit Judge. Morris & Co. instituted suit against the 
Alabama Great Southern Railroad Company in the circuit court of 
Lauderdale county, Miss., alleging that it had purchased from the 
Eagle Cotton Oil Company, of Meridian, a tank of cotton seed oil, 
which, under the terms of the purchase, was to be delivered by the 
seller to the plaintiff at Chicago ; the plaintiff to pay the costs of f reight 
and to pay the price to seller upon présentation of its draft with bill 
of lading. The railroad company received the oil from the oil com- 
pany, and issued its bill of lading. Draft was drawn, with bill of lad- 
ing attached, and paid. It is alleged that the oil was never delivered 
to plaintiff, and prayer is made for judgment for its value. 

The case was removed to the District Court of the United States for 
the Southern District of Mississippi, where the défendant set up that 
the tank car in which the cotton seed oil was shipped was the car of 
the shipper; that it was not furnished by the défendant to the ship- 
per or to the consignée, but was furnished and selected by the Eagle 
Cotton Oil Company; that the oil was loaded by the shipper at its 
plant at Meridian, Miss., in the car so owned and selected by it for 
that purpose; that when the oil was tendered for shipment it was 
already loaded in the car, to be carried and consigned to the order of 
the shipper at Chicago, III. ; that the car was defective, in that it was 

^ssiFor otber cases see same topic & KBY-NVMBBR In ail Key-Numbered Dlgests & Indexe* 
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an old car, and that the tank had been worn through at a point wliere 
it rested on a support bracket; that the tank had been patched by 
riveting a thin métal patch over the worn place ; that the métal body of 
the tank at that place was thin and worn and vveak; that the patch 
had not been applied in a workmanlike manner, but so applied that the 
ordinary wear and tear incident to the caref ul hauling of the car when 
loaded caused the body of the tank to crack and break alongside the 
edge of the patch, whereby the contents was lost; that the defect was 
known to the shipper, but was not known to the défendant, although 
the défendant inspected the car with proper and reasonable care, both 
at the time and place of shipment and at other stations while the 
car was in transit; that the defect was concealed under the iron and 
wooden supports of the tank, and was not discoverable by reasonable 
inspection of the car ; that the shipper, under whom the consignée 
claims, and who was the agent of the consignée in making the shipment, 
was négligent in furnishing and selecting a defective car and in load- 
ing oil therein : that the car and contents were handled by défendant 
and its Connecting carrier with ail reasonable care, and that the injury 
and damage suffered by the plaintiff is the fault of the shipper. 

In answer to this, the plaintifï pleadcd that the défendant had leased 
from the Cotton Oil Company the tank car, in which the cotton seed 
oil was loaded, and had agreed to pay the Oil Company ^Y^ cents 
per mile for said car; that an agent of the défendant at Chattanooga, 
Tenu., inspected the tank car, and discovercd that the oil was leaking 
therefrom, and placed on the car a bad-order card, calling attention 
to the leak ; that thereafter the car was carried by the défendant to 
its shop at Chattanooga, but that défendant carelessly and negligently 
failed. eitlier to stop the leak or to transfer the oil to another car; 
and that thereafter the oil was lost. 

The demurrers to the answer and replication were overruled, and 
évidence presented to the jury. At the end of the introduction of tes- 
timony, the plaintiff filed a motion reciuesting the court to instruct 
a verdict for plaintiff for the amount sued for, assigning as reasons 
for the motion: (1) Because, under the law, it was the duty of the 
défendant to furnish a fit and suitable car in which to carry the oil in 
controversy from Meridian, Miss., to Chicago, 111., and the défendant 
cannot escape this duty by showing that the car belonged to the con- 
signor, and was defective when it was delivered to the défendant; (2) 
because the testimony of the défendant shows that a defect, which the 
défendant claims existed, was an open and patent defect; (3) because 
the évidence of défendant shows that an employé of the défendant 
at Chattanooga, Tenu., discovered a leak in the car, and the défendant 
did nothing to stop the leak or to transfer the oil to another tank ; 
(4) because the évidence shows, without contradiction, under tariffs 
adopted by the défendant, défendant agreed to pay the consignor, the 
Eagle Cotton Oil Company, the owner bf the car, three-fourths cents 
per mile loaded and empty for said car, and also agreed to make ail 
necessary repairs on said car while in its possession at the cost of the 
owner of the car; (5) because the testimony does not warrant the 
jury in flnding a verdict for the défendant against the plaintiff ; (6) 
because the défendant bas failed to prove that it made a careful in- 
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spection of the tank car in controversy by a compétent inspecter, to 
discover any defects in said tank car; (7) because the défendant bas 
failed to prove that the loss of the oil resulted solely f rom a defect in. 
the tank which was hidden and not discoverable upon a careful in- 
spection by a compétent inspector. 

This motion was sustained by the court, who directed the jury to 
return a verdict against the défendant for the amount sued for. From 
the judgment rendered upon this verdict the proceedings in error bave 
been taken. 

Taking up the several grounds upon which the motion is based: 

(1) The shipper did not call upon the défendant to furnish a fit 
and suitable car in which to carry the oil in controversy, but tendered 
to the Company a car filled with oil and ready for transportation. 

(2) The question as to whether or not the defect which the défend- 
ant claims existed was an open and patent defect was one which should 
bave been submitted to the jury. 

(3) The évidence shows that an employé of the défendant, or of 
one of its Connecting lines, upon an inspection of the car, made a re- 
port as f ollows : 

"Bad Order. Marked for Ld Shop 8-] 7, for the foUowlng repairs: 1 brake 
lever & 3 brake pins gone. Brake ratchet wheel loose brake — B — Oil leaklng 
out A & B 12/37 p. m." 

The car was put in the shop and repairs made, but the évidence 
indicates that no leak was found, and a subséquent inspection whea 
the car left Chattanooga failed to disclose any defect or leak. The 
évidence with référence to the inspection and repair is of a character 
to be submitted to the jury. 

(4) The évidence shows, without contradiction, that the Eagle Cot- 
ton Oil Company received a bill of lading for the car which was 
tendered, and that, in reaching the rate to be charged, a déduction is 
made by the applicable tariff on account of the furnishing of the car 
by the shipper. This did not constitute a lease of the car to the rail- 
road Company. During the time the car was in transit, the railroad 
Company was under obligations to exercise reasonable care to make 
the necessary repairs at the cost of the owner. The issue as to wheth- 
er or not this was donc should hâve been submitted to the jury. 

(5) The évidence in the case, with référence to ail contested issues, 
was conflicting, and was such as would bave warranted the jury in 
finding a verdict for either party. 

(6) The issue as to whether défendant made careful inspection 
of the car by compétent inspectors was one which should bave been 
left to the jury. 

(7) The question as to whether the loss of the oil resulted solely 
from, a defect in the tank which was hidden and not discoverable 
upon a careful inspection by a compétent inspector is one with référ- 
ence to which any finding by the jury could properly be sustained. 

[1,2] The matters set up by the railroad company, if true, consti- 
tuted a complète défense to plaintifï's cause of action. See Alabama 

& Vicksburg Ry. Co. v. American Cotton Oil Co., 249 Fed. 308, 

C. C. A. , this day decided. Upon ail of thèse issues there was 
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conflictîng testimony, and they should bave been submitted to the jury 
under proper instructions. 

The judgment is reversed, and the cause remanded for proceedings 
not inconsistent herewith. 

Reversed and remanded. 



SHEATZ V. MAKKLEY et ul. 

<Clrcuit Court of Appeals, ïhird Circuit. January 30, 1918. Rehearing 
Denied Marcli 12, 1918.) 

No. 2304. 

1. AssiGSMENTS ©=58 — Pabtial Assionments — Effect. 

It Is tlie rule in the fédéral courts that, unless a debtor agrées to ac- 
cept a partial assignment of a debt due by Wm, lie is uot bound thereby. 

2. Corporations ©=5406(3) — Secretary — Atjthority of. 

That the secretary and treasurer of a corporation was in charge of its 
office and accounts does not show tliat he was empowered to accept a 
partial assignment of a debt due by the corporation, in the absence of 
évidence that lie was so h:îld out. 

3. Corporations (®=426(2) — Sechetary and Treasurer — Autiioeitt — Kati- 

fication. 

Where the secretary and treasurer of a coriioratiou was not capable 
of binding the corporation by assenting to a partial assignment, he 
could not bind it by purporting to ratify his unauthorized act. 

4. Evidence <S=155(8) — Assignments — Partial Assignments. 

Where contractors sued a corporation to the use of plaintlff, to whom 
they had made a partial assignment of a debt due them, and au auxlliary 
ledger evidencing the assignment was introduced in évidence, other books 
of the corporation, showing transactions between the contractors and the 
corporation, were admissible. 

5. Evidence iS=»234 — Admissions — Admissibility. 

In an action against corporation by contractors, to the use of one to 
whom they had luaue a partial assignment of a debt due them, évidence 
of admissions made by the contractors that the contract on which the 
daim was based had not been pgrforrned by them tliough occurring after 
the alleged partial assignment, are admissible in évidence ; the acceptance 
of the assignment having been denied, and the tinie that the admissions 
were made going only to their probative force. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by John R. Markley and Isaiah B. Miller, to the use of E. 
Kirby-Smith, against the International L,umber & Development Com- 
pany, whose receiver, John O. Sheatz, was afterwards substituted as 
défendant. There was a judgment for plaintiffs, and défendant brings 
error. Reversed, and new trial awarded. 

Owen J. Roberts, Olin Bryan, and Harry Reiss Axelroth, ail of 
Philadelphia, Pa., for plaintiff in error. 

Henry J. Scott, of Philadelphia, Pa., and Fred H. Atwood, of Chi- 
cago, 111., for défendants in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

$S»Foi other cases see same toplc & KEY-NUMBBR in aU Key-Numbered Dlsests & Indexes 
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McPHERSON, Circuit Judge. In this action the use plaintiff, E. 
Kirby-Smith, sued the International Lumber & Development Company 
(whose receiver, John O. Sheatz, was afterward substituted as de- 
fendant), claiming to recover money due or to become due by the 
Company to the légal plaintiffs, Markley & Miller. 

He based his claim on Markley & Miller's assignaient to him on 
August 28, 1911. Several years before that date they had contracted 
with the Company to cultivate and develop a ranch in Mexico, and 
had employed Kirby-Smith as manager; his duties requiring him to 
live on the ranch and to look after the work on the ground. In 1911 
he gave up his employment, and on August 28 he met Markley & 
Miller in Chicago, where ' 's claim against them was compromised, 
and the sum of $105,000 was agreed upon as due. Thereupon they 
executed an assignment of that amount out of such money as might 
then be due or might become due thereafter upon their contract with 
the Company. They also signed notes aggregating $105,000, and drew 
drafts upon the company in the same amounts as the notes and fall- 
ing due on the same dates. The plaintiff offered évidence to the effect 
that C. M. McMahon, the company's secretary and treasurer, was 
présent at the settlement and agreed to the assignment on behalf of 
the company, and also offered évidence tending to show that Markley 
& Miller had performed the original contract. He asserted that dur- 
ing the year 1912 the company agreed with Markley & Miller that 
about $364,000 was due to them under the contract, and proved the 
payment of the first draft, for $4,000, and the refusai of the others. 

The assignment was only partial, and the use plaintiff undertook 
the burden of showing the company's acceptance, as well as the fact 
that it owed to Markley & Miller, either on August 28 or thereafter, 
enough money to pay the amount assigned. In the effort to establish 
thèse facts, he offered évidence of McMahon's présence in Chicago, 
and his déclaration at the conférence there that the company owed 
or would owe Markley & Miller $400,000 under the contract, and 
would pay the drafts covering their «assignment. This raised the ques- 
tion of McMahon's authority to bind the company, and to support his 
authority the plaintiff called the chief bookkeeper, who testified that 
McMahon conducted the company's correspondence, had full direc- 
tion of its funds, and was in gênerai charge of the office. The by- 
laws were not offered, nor was any resolution of the board of direc- 
tors referring to McMahon's authority. It appeared that when he 
returned from Chicago he gave the bookkeeper a list of the drafts, 
so that a mémorandum of their amounts and due dates might be made, 
and that he directed the payment of the first draft, and the dishonor 
of the others. The plaintiff also offered évidence that Markley & 
Miller had agreed to pledge certain collatéral security with their notes, 
and he attempted to show that the company had taken part in carry- 
ing out this agreement. (Jn this point the facts were thèse: The 
company's stock was to be paid for in installments ; until ail the in- 
stallments were paid, the subscribers received, not the stock itself but 
a form of contract, and it was a definite atnount of thèse stock con- 
tracts that Markley & Miller agreed in August to pledge as collatéral. 
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In September, under some arrangement that was not fully explained, 
the Company issued stock contracts in the name of Markley & Miller, 
who assigned them in blank and pledged them as security for the 
notes. On some of thèse contracts the stock was afterwards issued, 
apparently in the name of a dummy. It was not proved that the Com- 
pany issued the stock contracts for the purpose of carrying out Mark- 
ley & Miller's assignment, or with knowledge thereof. This is an 
outline of the plaintifï's case on the subject of the company's accept- 
ance of the assignment. 

On the other question — whether Markley & Miller had performed 
their contract with the company, and, if so, how much was due there- 
on — the plaintiff offered the f ollowing évidence : He attempted to 
prove the company's déclaration against interest, contained in an 
account with Markley &. Miller, kept in a bock that was produced at 
the trial and called an "auxiliary ledger." He called the bookkeeper 
to identify the volume as an officiai record of the company, but the 
witness testified that, although the book had been kept in the prin- 
cipal office, it was not one of the company's officiai records, and did 
not contain ail the entries that were found in other books concerning 
Markley & Miller's débits and crédits. This ledger, however, was 
admitted in évidence as a déclaration against interest, and the account 
therein showed that the company, at and after August 28, owed the 
contractors much more money than the amount assigned. The re- 
ceiver attempted to cross-examine the witness, in order to show what 
books of the company contained the complète transactions with Mark- 
ley & Miller, and attempted later, as a part of his own case, to ofifer 
other books of the company to show the true state of their account. 
But the trial judge declined to allow the cross-examination, and de- 
clined also to admit the other books as part of the receiver's case, for 
the purpose of showing the account as a whole. The receiver then 
offered to prove that certain spécifie items, not contained in the 
"auxiliary ledger," were proper charges against Markley & Miller ; 
but the offer was excluded, on the ground that thèse items had been 
charged against one or other of the contractors individually. Appar- 
ently neither Markley nor Miller had done any business with the com- 
pany, except under the contract of October, 1904. 

The court asked the jury to find (1) whether McMahon had actual 
authority to bind the company by his acceptance of the assignment, or 
whether he had been previously held out as having such authority; 
and (2) whether the auxiliary ledger showed a sufficient indebtedness 
to Markley & Miller at and after August 28. As part of the charge, 
the jury was instructed that sufficient facts (if believed) were in the 
case to establish McMahon's authority, but that the jury must déter- 
mine from the évidence whether McMahon did accept the assignment 
for the company. 

[1-3] We regret that another trial of this case must be had, but 
we see no way to avoid it. On the two fundamental questions in dis- 
pute erroneous décisions were made that cannot be disregarded. What- 
ever the rule may be in other tribunals, the rule in the fédéral courts 
is that, unless a debtor agrées to accept the partial assignment of a 



318 249 FEDBEAL REPORTER 

debt due by hîm, he is not bound thereby. MandeviUe v. Welch, 5 
Wheat. 277, 5 L. Ed. 87, 1 Rose's Notes (Rev. Ed.) 1041 ; 2 Rul. Case 
Law, 618, § 26. This being so, the plaintiflf was bound to prove that 
the Company had accepted Markley & Miller's assignaient, and this in 
turn depended essentially upon McMahon's authority. So far as ap- 
pears, he was not expressy authorized to bind the company, and we 
cannot assent to the proposition that such authority may be implied 
from the fact that he was discharging the customary duties of secre- 
tary and of treasurer. And there was no évidence that he had been 
held out to any one as so empowered; nothing was proved, except 
that he was in charge of the company's office and accounts — as might 
be expected from a secretary and treasurer — attending to the corre- 
spondance, keeping the accounts, and receiving and paying out the 
money. If, with the company's knowledge and implied assent, he 
had been usurping the corporate powers, and had corne to represent 
the company for most, if not for ail, corporate purposes, this fact 
was not made to appear, and in the absence of évidence we must dé- 
cline to accept the assertion of counsel on this subject. It is hardly 
necessary to add that, if he was not capable of binding the company 
by assenting to the assignment, he could not ratify his own unauthor- 
ized act, unless the company gave him power so to do. Woodruff v. 
Shimer (C. C. A. 3) 174 Fed. 584, 98 C. C. A. 430. 

[4] Upon the other question, also, we cannot sustain the rulings 
at the trial. We do not pass upon the correctness of restricting the 
receiver's cross-examination of the bookkeeper. In any event, the rul- 
ing did no serions harm, for the receiver had a subséquent opportunity 
to go into the same subject when his turn came to be heard. But 
the opportunity was of no avail; the ofifers he made were excluded, 
and hère we think a mistake was made. Assuming the "auxiliary 
ledger" to hâve been an officiai book of the company — and upon the 
évidence before us this seems to hâve been a fairly disputable point 
concerning which we think the jury should hâve received more defi- 
nite instructions— it did not foUow that the other books of the com- 
pany might not throw important light upon the true state of the ac- 
•count, and if they did afford such help they should hâve been received 
and considered. The fact that some items sought to be proved may 
hâve been entered on what were formally the individual accounts of 
the contractors was not conclusive. On the record before us, the 
only transactions Markley & Miller had with the company grew out 
of their contract, and the appearance of some transactions in a seem- 
ingly individual account, while others appeared in a firm account, was 
open to explanation. In a word, the relations between the company 
and the contractors should hâve been thoroughly investigated, and for 
this purpose we think the books as a whole (speaking, of course, in 
gênerai terms) were relevant. 

[5] We are of opinion, also, that the court should hâve admitted 
the receiver's offer to prove admissions by Markley tending to show 
that the contract of October, 1904, had not been performed. The 
fact that thèse admissions were made in December, 1912, was not suffi- 
cient to exclude them. We are dealing, not with a situation where 
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the debtor had accepted the assignment, but with a situation where 
the acceptance itself was a matter of dispute, and where the perform- 
ance of the contract, and therefore the existence of a fund, was also in 
controversy. It was essential to détermine whether the company 
owed Markley & Miller anything, and, if so, how much — in other 
words, whether in August, 1911, Markley & Miller had any valuable 
right to assign. On this question the admission of Markley, that the 
original contract had not been performed, was évidence, and we do 
not see that its competency would be afïected by the fact that it was 
made in 1912. Under the circumstances the right of the use plaintiff 
could not be greater than the right of the légal plaintiffs, although of 
course the probative value of the admissions might not be as great 
as if they had been made before the assignment was executed. The 
date of making them might be a reason for regarding them with cau- 
tion, but it would not be suflfîcient to exclude them altogether. Cer- 
tainly, if there was nothing of value to assign in August, 1911, the as- 
signment had no efïect, and upon this point Markley's admissions 
should hâve been received. 

We need not take up the assignments of error in détail. We hâve 
said enough to indicate our opinion about the proper course of the 
trial, and enough, we hope, to be a sufficient guide when the contro- 
versy comes again before the District Court. 

The judgment is reversed, and a new trial is awarded. 



In re JARMULOWSKY et al. Pétition of WILSON. Pétition of BORTZ. 

(Circuit Court of Appeals, Second Circuit. January 16, 1918.) 

Nos. 114, 115. 

1. CouKTs <S=>372(1) — Fedehal Courts — Puecedents. 

On questions of gênerai commercial law, the décisions of the state 
courts are not controlllng in the fédéral courts, but the rules enunciate<l 
by the varions national courts should be applied. 

2. Banks and Banking <S=3l27 — Chïxîks — Deposits. 

In the absence of any spécial agreement between the deposltors and a 
bank, title to checlîs deposited wlU pass to the bank, and it becomes 
merely a debtor for the amount thereof. 

3. Banks and Banking i©=3l59 — Deposit of Checks — Effect. 

Whether there was any spécial agreement taking a deposit of checks 
out of the gênerai rule, under which title would hâve passed to a bank 
and it would bave become a debtor to the deposltors for the amount there- 
of, is a question of fact. 

4. BiLLS AND Notes <S=3l88 — Indorsement — Effect. 

Where checks deposited were Indorsed in blank, any lawful direction 
might be written over the blank indorsement, 

5. Banks and Banking i®=»165 — Collections — Proceeds. 

When a bank, collecting checks as agent for a deposltor, gets the money 
on the checks, the relation of debtor and créditer arlses. 

^=>Fol other cases see same toplc & KET-NUMBBR In ail Key-Numbered Digests & Indexe» 
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6. Banks and Banking (5=166(2) — Deposit of Checks— Effect. 

Where thelr passbooks provided that deposlts ot checks should not be 
drawn upon until collected, the checks so deposlted belonged to the de- 
posltors untll collection, even though they were indorsed in blank and 
commercial depositors were allowed to draw on deposlts of checks, for the 
banker might hâve written any lawful direction above the blank Indorse- 
ment, and the privilège in. favor of commercial depositors, which was! 
wlthout considération, might hâve been withdrawn at any time; so. 
where the checks were not collected imtil after a receiver took charge 
of the aiïairs of the banker,' the depositors were entltled to the proceeds 
as against the receiver. 

Pétitions to Revise Orders of the District Court of the United 
States for the Southern District of New York. 

In the matter of the bankruptcy of Louis Jarmulowsky and Harry 
Jarmulowsky, doing business under the firm name and style of S. Jar- 
mulowslcy's Bank. The pétitions of L. M. Wilson and Benjamin 
Bortz, which were opposed by Eugène Lamb Richards, as receiver in 
bankruptcy, were granted (243 Fed. 632), and the receiver pétitions to 
revise. Affirmed. 

The appellant in thèse caxises, Mr. Richards, is at once superintendent of 
banks for the state of New Yorlv and receiver in bankruptcy of Jarmulowsky 
et al., who conducted business in New York City as bankers under the narae of 
"S. Jarmulowsky's Bank." Petiding thèse appeals adjudication has been en- 
tered, and for ail practical purposes Mr. Richards may be regarded as the 
trustée in bankruptcy. On May 11, 1917, the superintendent of banks took 
possession of Jarmulowsky's Bank pursuant to the statutes of New York, 
because in his opinion there existed an impairrnent of capital and an insuffi- 
eient reserve. On the s.'ime day a pétition in bankruptcy was flled against the 
Jarmulowskys. 

Quite as much from the admissions or statements of the parties as from a 
meager and ill-prepared record, vve flnd that on May 10, 1917, Bortz deposlted 
in tlie bank two checks, aggregating $304'.90. One of thèse was plainly an 
out of town check ; the other was apparently local — i. e., drawn against some 
bank in the city of New York. On the same May lOth Wilson similarly de- 
poslted two Philadelpliia checks, aggregating $354. Both depositors Indorsed 
their checks in blank and received crédit (i. e., the checks were not entered 
"short") in their passbooks for the face of the checks, and both thelr passbooks 
contained the following notice: "Deposlts of currency or coin may be drawn 
against after deposit, but deposlts of checks shall not be drawn against until 
collected." The checks aforesaid, with many others, were by the Jarmulow- 
skys redeposlted to their own account in sundry chartered banks of this city, 
and ail were in time duly collected ; but (as is admltted) such collection had 
not been made when Mr. Richards, at the opening of business on May llth, 
took possession of the bankrupts' bank. 

The receiver introduced évidence to the effect that Bortz had a so-called 
"commercial" account with Jarmulowsky, and that as a depositor of that 
kind he had been permitted to draw against uncollected checks, notwithstand- 
ing the passbook notice aforesaid. As to Wilson, he introduced no such évi- 
dence. There is no other différence between the two causes ; it being ad- 
mltted that both as to Bortz and Wilson It was understood that the bank had 
perfect right to summarily charge back and against the depositor's account 
any clieck not collected on présentation, notwithstandlng the apparent crédit 
of the passbook or the privilège extended to commercial depositors llke Bortz. 

On thèse facts and admissions the District Court entered orders requiring 
Mr. Richards, as receiver, to pay over to the petitioners, respectively, what 
he had received out of the check collections above described, and thereupon 
fhe receiver took thèse appeals. 

.©saFoi other cases sce same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexa» 
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Koenig, Goldsmîth & Sittenfield, of New York City (Milton M. 
Sittenfield and Solomon Selig, both of New York City, of counsel), for 
Richards as receiver. 

Virginius Victor Zipris, of New York City (Norman M. Behr, of 
New York City, of counsel), for Bortz and Wilson. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] In 
this matter of gênerai commercial law it is our duty to apply the 
rules enunciated by the Suprême and other courts of the United 
States; we are not controlled by state décisions. Railroad Co. 
V. National Bank, 102 U. S. 14, 26 L. Ed. 61, reaffirming Swift v. 
Tyson, 16 Pet. 1, 10 L. Ed. 865. 

[2] In the absence of any spécial agreement between thèse de- 
positors and their bank, the title to the checks would hâve passed to 
the bank, and the bank become merely a debtor to the depositor for the 
amount entered in the passbook. Burton v. United States, 195 U. S. 
297, 25 Sup. Ct. 243, 49 L. Ed. 482, approving Cragie v. Hadley, 99 
N. Y. 131, 1 N. E. 537, 52 Am. Rep. 9. 

[3-6] Whether there was any other or spécial agreement made is 
a question of fact. St. Louis & San Francisco R. R. Co. v. Johnston, 
133 U. S. 566, 10 Sup. Ct. 390, 33 L. Ed. 683. On the facts above 
stated the évidence making for an absolute ownership of the checks 
by the bankrupts is the entry of full crédit in the passbook and the fact 
that the depositors indorsed in blank ; but it is to be noted, as they 
did not indorse either, "For deposit" or "For collection," nor indorse 
specially, the Jarmulowskys might hâve written any lawful direction 
over the unrestricted signatures of the depositors. It is said, also, 
that in the case of Bortz the privilège of checking against such de- 
posits as the one in question tends to show that the bankrupts became 
the absolute owners of the checks. On the other hand is the notice 
in the passbook which undoubtedly constituted part of the original 
contract between banker and depositor. 

We regard the fact that the depositors' indorsements were in 
blank of no importance, since any indorsement (at least) consistent 
with the original intent of the parties might have been written there- 
over. Nor do we think the privilège said to have been extended to 
"commercial" depositors like Bortz affords any guide to décision. It 
was a privilège, a favor, without considération; it could have been 
retracted at any time, and, cannot, therefore, be held to show any 
change in the légal relation assumed by the parties when petitioners 
became depositors in bankrupts' institution. 

Therefore both of thèse proceedings présent the same question, which 
is whether a depositor who is credited with the face of checks, which 
he bas agreed not to draw against until they shall have been collected, 
has by the act of deposit parted with the title to the checks in question 
01' other such negotiable paper. It is obvious (and is indeed admitted) 
that unless there was such parting with title the relation of the bank to 
the depositor in respect of such collectible items is that of agent. Of 
course, if the agency had been f ulfiUed by collection of the checks bç^ 
249 F.— 21 
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fore May llth, no such question could be presented, for the moment 
the bank got money on the checks the relation of debtor and creditor 
arose. Goshorn v. Murray, 210 Fed. 880, 127 C. C. A. 464. 

But hère, when pétition was filed and the bank superintendent took 
possession, the agency (if it existed) was terminated before collection 
effected, and the depositors can follow their own property or its pro- 
ceeds wherever they can find it, in the absence of supervening superior 
rights. If thèse petitioners had indorsed their checks "For deposit" 
and received fiill crédit therefor, the décision of Putnam, J., in Beal 
V. City of Somerville, 50 Fed. 647, 1 C. C. A. 598, 17 L. R. A. 291, 
would entirely cover the case. And it is our opinion that what the 
parties hère meant was to create as to everything but cash the re- 
lation of principal and agent. This inf erence we draw f rom thèse 
undisputed f acts : No depositor had any right (as distinct f rom an 
occasional and gratuitous privilège) to draw against anything but 
cash ; this arrangement was advantageous to the bank ; and the right 
to summarily charge back uncollected items, even after fuU apparent 
crédit on deposit, is thought inconsistent with any intent on the bank's 
part to become the owner of such items as those under considération. 

We conclude, therefore, that the course of business shown herein is 
in effect the same as though the checks aforesaid had been specifically 
indorsed "For collection and deposit to the account of " the depositors. 
If this had been done, the situation would be too clear for argument. 
See Morse on Banking (5th Ed.) § 587. 

The orders appealed from are therefore affirmed, with one bill of 
costs, to be taxed in the Case of Wilson. 



BARTLETT & KLING et al. v. DINGS et al. 

(Circuit Court of Appeals, Eighth Circuit. February 23, 1918. Rehearing 

Denied May 29, 1918.) 

No. 4944. 

1. United States <©=67(3) — Contbactors' Bonds — Limitations. 

The one-year limitations against actions on bonds required by Aet Feb. 
24, 1905, c. 778, 33 Stat. 811 (Comp. St. 1916, § 6923), of contractors perfonn- 
ing work for tlie United States, beglns to run from the tlme of settlement 
by the goverment with the contractors. 

2. United States iS=»67(1) — Contractors' Bonds — IiIabiuty. 

The bond required by Act Feb. 24, 1906, of contractors performlng work 
for the United States belng inteuded not only to secure the government, 
but to protect thlrd persons who may furnlsh labor or materials, an agree- 
naent betvveen the contractor and a subcontractor, freelng the former from 
llability to laborers employed by or to those fumlshing materials to the 
latter, Is ùnavalling against the claims of such persons. 

3. United States c3=>67(3) — Contbaotoks' Bonds — Action bt Assignée. 

The claims of laborere who fterformed services for a subcontractor on 
government work are asslgnaWe, and the assignée may recover therefor 
on the contractor's bond. 

^ÈsFor otbcr catei eee eame topic & KEY-NVMBER in ail Key-Numbered Dlgests & Indexes 
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4. TjNrraD States <g=>67(l) — Contractors' Bonds— Limitation of Liabilitt. 

A goTernment contracter, required to give bond under Act Feb. 24, 1905, 

cannot escape liability to laborers employed by a subcontractor by post- 

Ing notices tbat It would not be responslble to employés of the subcon- 

tractor. 

8. TJnited States «=>67(2)— Contbactobs' Bonds— Intebest — Allowance— 
Time. 

Interest on sums due laborers employed by a subcontractor on govem- 
ment work Is properly allowed from the date the assignée of such claims 
Intervened In the proceedlnga by other creditors agalnst the contractor 
and the surety on its bond, required by Act Feb. 24, 1905. 

Appeal from the District Court of the United States for the South- 
ern District of lowa ; Martin J. Wade, Judge. 

Intervention by J. F. EHngs and an other in a suit by the United 
States, for the use and benefit of the American Radiator Company, 
against Bartlett & Kling, a corporation, and the Fidelity & Deposit 
Company of Maryland, a corporation, wherein interveners set up claims 
against défendants. From a judgment for interveners, défendants ap- 
peal. Affirmed. 

C. 1/. Bartlett, of Cedar Rapids, lowa, for appellants. 

Before HOOK and SMITH, Circuit Judges, and TRIEBER, Dis- 
trict Judge. 

TRIEBER, Mstrict Judge. The appellant Bartlett & Kling had en- 
tered into a contract with the United States for the érection of a pub- 
lic building, and executed the bond required by the act of Congress of 
February 24, 1905 (33 Stat. 811, c. 778 [Comp. St. 1916, § 6923]) with 
the Fidelity & Deposit Company as its surety. Creditors of the con- 
tractor instituted suit against it and its surety for moneys due them for 
materials fumished and used in the érection of the building. The 
contractor had sublet a part of the work on the building to J. E. Gunder 
& Co., who became indebted, in the course of their work, to certain 
laborers employed by them in the érection of the building, which 
claims were assigned to appellees, who filed interventions in the 
main proceeding, setting up thèse facts. 

The appellant in its answer dénies ail the allégations of indebtedness 
to appellees' assignors, and if the amounts claimed to be due thèse 
workmen were due and had been assigned to appellees, they still 
would not be entitled to be subrogated to the rights of said laborers. 
For a further défense it set up that said Gunder & Co., when they 
became subcontractors, had executed a bond to the principal contrac- 
tor, with the appellees as sureties, whereby they assumed ail liability 
and risk up to the time of final acceptance for ail work and materiîds 
furnished, and to at ail times keep free and clear from ail liens and 
claims for said work and materials. For another défense the appellant 
pleaded that before and during the time when thèse workmen were em- 
ployed by Gunder & Co. and performed the labor and work, as alleged 
in the intervention, it had posted in conspicuous places in, on, and 
around said building notices that ail persons working on said building 
must look wholly for their pay to the parties by whom they were em- 

^saFoi other caies ses lame topic & KBT-NUMBER lu aU Key-Numbereâ Digeste & lodexea 
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ployed, and that the employés of ail subcontractors must look solely 
to said subcontractors for their pay, and that under no circumstances 
would Bartlett & Kling or any other parties be beholden to them for 
their pay. For further défense it set up that the work on the building 
had been completed prior to October, 1912, and that this intervention 
was not filed until October 17, 1913, more than one year after the 
completion of said work on the said contract. 

By an amendment to the answer the appellant pleaded that the 
workmen, who assigned their claims to appellees, had ail been paid 
by the subcontractors, and also pleads the fact that appellees were 
sureties on the bond of Gunder & Co. to hold the principal con- 
tractors harmless from ail claims. There was a reply filed to thèse an- 
swers, in which it was alleged that the défendant Bartlett & Kling and 
J. E. Gunder & Co., through its receiver, had entered into a written 
stipulation, by which ail claims of J. E. Gunder & Co., individually, 
against Bartlett & Kling, were compromised and settled, as well as ail 
counterclaims of Bartlett & Kling against J. E. Gunder & Co. That 
among other stipulations was the f ollowing : 

" 'It is understood that thls settlement Is wlthout préjudice to the clalm of 
Frank L. Eoot and J. F. Dings on account of the wages clalmed to hâve been 
paid as shown by their pétition of intervention, and also without préjudice 
to the clalm made in the pétition of intervention ûled in the fédéral court 
against the Bonding Company on account of the money said to hâve been 
paid on the recelver's certiflcates. As part considération hereof, Bartlett & 
Kling agrée that to the extent of any and ail llability, if any, It may be held 
for in the United States District Court as to the American Radiator Company, 
and as to the alleged creditors of J. E. Gunder & Co. and of said receiver, and 
as to ail of the interveners in said suit in the United States District Court, it 
shall not in any way or court or at any time look to or hold said 3. B. Gunder 
& Co. or its said bond, or sureties on said bond, or the receiver, llable in any 
vfay for reimbursement or indemnity on account of Bartlett & Kling or the 
Bonding Company having to pay any or ail of said interveners or the plaintifE 
therein" 

— which stipulation was approved by the court, which had appointed 
the receiver. Upon the hearing of the cause the court found the issues 
in favor of the interveners, and rendered judgment for the amount 
claimed, with interest from the date the intervention was filed. 

[1] There is nothing in the record to show when the final settle- 
ment was made by the government for the building, nor when the 
original suit on the bond was instituted. The one-year statute of 
limitations begins to run from the time of settlement by the government 
with the contractors. This has been conclusively determined in, Illinois 
Surety Co. v. Peeler, 240 U. S. 214, 218, 36 Sup. Ct. 321, 60 L. Ed. 609. 

[2] The claim that by reason of the contract between appellant and 
Gunder & Co., the subcontractors, the appellant is not liable, is un- 
tenable, and cannot affect the materialmen and laborers. The act of 
Congress créâtes a direct liabiHty on the surety to thèse persons. As 
was held by this court in United States v. National Surety Co., 92 Fed. 
549, 34 C. C. A. 526, and followed in Equitable Surety Co. v. United 
States, 234 U. S. 448, 34 Sup. Ct. 803, 58 L. Ed. 1394: 

"The bond which is provided for by the act was intended to perform a double 
function — in the first place, to secure to the government, as before, the faith- 
ful performance of ail obligations which a contracter might assume tovvards 
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It ; and, In the second place, to protect third persons f rom whom the con- 
tracter obtained materials or labor." 

[3] The contention that the claims of laborers are not assignable is 
wholly untenable. United States FideHty Go. v. Bartlett, 231 U. S- 
237, 34 Sup. Ct. 88, 58 L. Ed. 200. 

[4] The posting of notices by Bartlett & Kling that it would not be 
responsible to the employés for its subcontractors does not release it 
from liability. If that were permitted, the law would be a snare and 
a delusion, because every contractor would avail himself of it, and 
deprive the materialmen and laborers of the benefits of the act. 

[5] The objection to the sufficiency of the évidence is withovtt merit. 
The proof clearly established that thèse workmen performed the work, 
received their time checks or labor vouchers, and the évidence shows 
that the amounts were justly due therh, and had not been paid. 

There was no error in allowing interest from the date the interven- 
tion was filed. United States v. United States Fidelity Co., 236 U. S. 
512, 35 Sup. Ct. 298, 59 L. Ed. 696; Illinois Surety Go. v. John Davis 
Go., 244 U. S. 376, 37 Sup. Gt. 614, 61 L. Ed. 1206. 

Other alleged errors presented on behalf of appellant hâve received 
considération and are without merit. 

The court below committed no error, and its judgment is affirmed. 



SOl'TIlWESTlîRN OAS & ELECTKIC CO. v. THOMAS et ux. 

(Circuit Court of Appeals, Fifth Circuit. February 11, 1918. Rehearing 
Denied Marcli 11, 1918.) 

No. 3057. 

1. Landt.oud and Tenant <S::3ie7(2) — Defects — Liability. 

Wliere a street railway coinpany conducted an amusement parlj for 
pnrpoKe of increusing it.s trallic, and as part of tlie parli constructed a pool, 
it is liable for tlu; dcatli of one drowiied as a resuit of structural defects 
in tlie pool, even though it leased tlie pool to one who for a small sum 
opérât ed tlie sa me. 

2. Deatii <S=569 — Death of Ciiii.n — Measure de Damages. 

A recovery by parents for the wrongtul deatli of their chlld is entirely 
oonipensatory, but the jury is permitted to take into considération the 
capacity, rhe âge, and disposition of tbe child, as well as the âges of the 
parents, and tbeir i}liysicat and linancial condition; henee, where it ap- 
peared that parents were unable to educate ail of their ehildren, but had 
educated the <'hild for wliose deatli they sought recovery, under an 
asi-eemeat that he should repay such advances, évidence of that trans- 
action is admissil)le, thon«h the asreement between the parents and 
their child was unenforceable as a contract. 

3. Deatu ig=3!)9(3) — Measîhe or Damages. 

An award of .f.'i.OOO in favor of parents for the wrongful death of 
their mlnor son 19 ycars of âge, who had attended normal school, had 
almost finished the hi;,'h scliool grades, and had been invited to teach one 
of the grades, at which occupation he would hâve earned from .^85 to $90 
per montli, is not excessive ; it apBearing that the parents, though they 
had a number of ehildren, were unable to educate them ail, and had 
educated the deceased under an agreement that he should repay the 
advances. 
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In Error to the District Court of the United States for the Eastern 
District of Texas; Gordon Russell, Judge. 

Action by Jake Thomas and wife against the Southwestern Gas & 
Electric Company. There was a judgment for plaintiffs, and défend- 
ant brings error. Affirmed. 

John J. King, of Texarkana, Tex. (W. L. Estes, of Texarkana, 
Tex., on the brief), for plaintiflf in error. 

Hugh Carney, H. A. O'Neal, and E. A. Allday, ail of Atlanta, Tex., 
for défendants in error. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, 
District Judge. 

BATTS, Circuit Judge. Suit was by Jake Thomas and wife, de- 
fendants in error, against the Southwestern Gas & Electric Company, 
for damages for négligence resulting in the death of their son. It was 
alleged that défendant was operating a street railway System in Tex- 
arkana, Tex., and that, in connection therewith, it conducted a park 
to which the public was invited, and for entrance to which and to the 
varions amusements therein, charges were made ; that within the park 
was a swimming pool, an artificial body of water, constructed by de- 
fendant; that the son of plaintiffs, Henry Thomas, 19 years of âge, 
went on defendant's line of railway to the park, and, paying the 
charges, entered the swimming pool ; that while wading in the water 
the son was drowned, having plunged into water over his head on 
account of a step-off or sudden dépression in the bottom of the pool, 
f rom three f eet in depth to about seven f eet ; that at the place there 
was nothing to indicate the dépression, and no ropes or buoys or safe- 
ty appliances by which a person stepping off could rescue himself ; 
that there was only one attendant in charge and no boats at hand, and 
no appliances for resuscitating persons. By a second count it was al- 
leged that C. W. Greenblatt was, as servant of défendant or acting 
with défendant as a partner, or under a lease, engaged in the opéra- 
tion of the park, and charges of négligence were made against him, as 
well as the company. Greenblatt was made a party to the suit more 
than two years after the accident, and a plea of limitation by him was 
sustained. 

[1] By the charge of the court the considération of the jury in 
determining négligence was confined to such defects as they might 
find in the construction and maintenance of the lake; the charges 
with référence to the opération of the swimming pool were withdrawn 
from their considération. The structural defects submitted were the 
sudden step-off or dépression, the absence of signs and markers, and 
the absence of ropes and buoys, or other safety appliances. If thèse 
alleged defects were structural defects, the issues with référence to 
them were properly submitted. 

It is quite possible that the charge of the court was more favorable 
to the défendant than the law i-equires. Instead of operating the 
swimming pool directly, the company made a temporary arrangement 
with Greenblatt by which, for a small sum, he operated the pool for its 
receipts. The pool, and the other amusements of the park, were op- 
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erated for tlie purpose of increasing the revenues o£ the street rail- 
way Company froni fares, rather than froni the profits of the park. 
It is to be doubted if, by the arrangement made with Greenblatt, the 
conipany in any way relieved itself of liability for negHgence in opéra- 
tion. 

However this may be, the leaving of a step-ofif or dépression 
in the pool, without indicating its présence, and without providing 
a way by which persons vvhose Hves became thereby endangered might 
secure safety, must be regarded a structural defect, for which the 
owuer was responsible. The company continuously invited the public 
to use the park, and offered the pool as a proper place in which to 
bathe. While an issue of fact was made with référence to the exist- 
ence of the deep place in the pool, this issue was determined adversely 
to the défendant. No reason appears why défendant is not liable to 
plaintififs for such compensatory damages as resulted from this négli- 
gence. 

[2, 31 The trial court permitted testimony to be introduced to the 
efifect that the young man wh(^ was drowned had, during his minority, 
made an agreement with his father to the eflfect that, if the father 
would send him to school, he would, after he became of âge, repay 
the amount expended therefor. The évidence indicates that the father 
was a farmer, with a number of children, and that he was not in a 
position financially to educate ail of them, and that, by reason of the 
arangement mentioned, advances were made to the deceased in excess 
of those to the other children. This arrangement between the father 
and son had no force as a contract, nor would the parties be permitted 
to recover the amount expended under its terms. A recovery by 
parents for négligent injury to the son, resulting in death, is entirely 
compensatory ; the détermination of the amount to be recovered is 
essentially difîicult; complète accuracy is impossible. The jury is 
permitted to take into considération the capacity, the âge, and the 
disposition of the child, and the âges of the parents and their physi- 
cal and financial condition, and any other fact which might be of value 
in throwing light upon the probable contribution of the child to his 
parents after he shall hâve reached his majority. The circumstances 
that thèse extraordinary advances had been made to the son, that 
he was an exceptionally capable young man, and that he had promised 
to repay his parents the amount expended for his éducation, are 
proper to be considered in connection with other évidence. The 
charge of the court is not susceptible of the construction that the jury 
was directed to return a verdict for the amount oS thèse advances ; 
they were merely authorized to consider the agreelnent and the ad- 
vances made under it, as they were the other facts throwing light 
on this essentially difficult matter. 

It is contended that the amount awarded, $5,000, is grossly exces- 
sive. The évidence is to the effect that the father was 52 years of âge ; 
that his wif e, the mother, was 48 years of âge ; that the deceased son 
was an exceedingly capable young man ; that he was helpf ul on the 
f arm ; that he had attended the normal school at Texarkana, and had 
almost iinished the high school course at Atlanta; that he had been 
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invited to teàch one of the grades; that he was physically able to 
work, and knew how and showed a willingness to labor ; that he was 
a boy of good character and devoted to his mother ; that as a teacher 
in the schools he could hâve earned $85 or $90 per month ; that he 
had looked forward to a professional career, for which he was appar- 
ently well adapted. The amount awarded seems large, as compared to 
judgments in a number of other cases called to our attention ; but it 
is not 80 entirely excessive as to warrant us in substituting our judg- 
ment for that of the jury and the trial judge. 
The judgment is affirmed. 



PILSON V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. February 18, 1918.) 

No. 155. 

1. PosT Office <ê=34S(2) — Unmatlable Matter — Indictment. 

An indictiiient, allegtng that défendant, in violation of Criminal Code 
(Act March 4, 1909. c. 321) § 211, 35 Stat. 1129 (Comp. St. 1916, § 10381), 
depo-slted in tlie mails a letter and circular giving information where, how, 
and from whom and by what means eontraconceptives might be obtained, 
which set forth the entire transaction in détail and the letter, but did 
not set forth the circular, with sufticiént certainty advised défendant of 
the offense, and was not open to attack because not setting forth the cir- 
cular in extenso, for défendant, if desirous, might hâve obtained a copy by 
application for bill of particulars. 

2. Cbiminal Law <@::3i043(2)—AppEAL— Objections — Sufficienct. , 

.Tliough an- indictment, charglng that défendant deposited in the mails 

, a letter and circular giving information as to the obtainlng of coutra- 

' coneeptives, wàs attacked for lack of reàsonable certainty, the objection 

that the circular was not set out in extenso was not raised, so as to jus- 

tify review, since, if that was the basis of the objection, it should hâve 

been stated more definltely. 

3. l'oFiT Office <S=49 — OifFENSES — Evidence — St'ffioienct. 

In a prosecution for violating Criminal Code, § 211, by depositlug in 
the mails a letter and a circular giving information as to where, how, and 
from 'whom eontraconceptives could be obtained, évidence held sufliclent 
to warrant a conviction. 

4. Cbiminal Tjaw <S=>402(2) — Evidence — Secondaby Evidence. 

Where défendant testifled that in response to a subpœna duces tecuni 
he had produced ail correspondeuce betore the grand jury and asserted 
that he did not receive decoy letters, in response to which it was contended 
he deposited in the mails noumailable matter, secondary évidence ot 
sucli decoy letters was properly received, though the government served 
no notice to produce. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Joseph H. Pilson was convicted of violation of Criminal Code, 
§ 211, by depositing in the mails a letter and circular giving informa- 
tion where, how, and from whom, and by what means, might be ob- 
tained articles intended for the prévention of conception, and he 
brings error. Affirmed. 

^ssFo» other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dleesta & Indexes 
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The indictment eonsisted of two counts, upon the lirst of whlch a verdict of 
not guilty was rendered, and the second of whleh alleged that the défendant 
upon a date stated unlawfully deposlted, or caused to be deposited, nonmail- 
uWe matter in a branch post office of the clty of Xew Yoriv, the said matter con- 
slsting of a letter giveu in extenso and referring to a clreular wïiici\ gave in- 
formation where, how, and from whom and by what means might be obtained 
articles intended for the prévention of conception and to produee abortion. 
Upon the trial it was iiroved that the défendant, a prlnter by trade, was the 
owner of 98 ont of 100 shaves of a New York corporation called "the Vital Fire 
Remedy Company." This corporation did business in the city of New Yorli, 
and was under the gênerai direction of the défendant, though tlie immédiate 
charge of tlie bnsiness was under one Wright, who was eniployed by the de- 
fendant. IVo decoy letters were sent to the Vital l'Ire Remedy Company by 
a post office inspecter, requesting information conceming the sale of "Tansy 
Pills," which had been advertised by the corporation. The first letter stated 
that the subscrlber was pregnant, eould not alïord any more children, and 
wished thèse pills to be rolieved of lier condition. Wright, in answer to thls 
letter, signed and sent a letter, inclosing the circular for spécial treatment, 
and stating that It would explain what tlie writer asked. This circular did 
not directly refer to the prévention of conception, but stated that, if the 
Tansy Pills falled to establish normal conditions in the patient, a certain prép- 
aration of binoxide of manganèse would prove effective where ail remédies 
failed. In answer to this another decoy letter of similar import was written, 
inclosing SU.IO for a package of binoxide of nianganeso pills. This letter the 
défendant personally opened and cashed the money order. Ile also addressed a 
package of pills to the subscriber of the decoy letter. 

The défendant in his défense swore that he liad instructed Wright, In case 
of ail correspondence of the sort in question, to refer the same to him and 
not to answer it : tliat he had never seen the letters, but had handed them 
over to Wright ; that in the case of the second letter lie had taken eut the 
money order and cashed it without reading the letter ; and that he had ad- 
dressed the box of pills at the request of Wright, without knowing the pur- 
pose for which they were sent. Tlie originals of the decoy letters were not 
produced upon the trial, but Carbon copies were introduced in évidence in 
their stead. In order to lay a foiuidation for thèse, the government showed 
that a subpœna duces tecum had lieen served upon the corporation to produce 
before the grand jury ail coirespundciice from persons asklng for medicine, 
received at its office fiom January i, iUlli, until the day of the subpœna, on 
January 13, 1014, and that iu response to such subpœna the défendant had ap- 
peared at the office of the district attorney and tumed over some boxes of 
letters. The defendant's testimony upon this matter was as follows: "I pro- 
duced ail the letters that I had at that time. I brought them down to you" 
(the district attorney) "and gave them to you. I think you were at the grand 
jury room, whicli is upstairs." In an interview with a post office inspecter 
the défendant denied ever having seen the originals of the carbon copies which 
were admitted in évidence. 

The defendant's points are, flrst, that the second count was void for lack of 
reasonable ccrtainty ; second, that there was not sutficient évidence that the 
défendant had caused the letter to be sent ; and, third, that the secoudary évi- 
dence was improperly admitted. 

Hyacinthe Rin^rose, of New York City, for plaintiff in errer. 

Francis G. Caffey, U. S. Atty., of New York City (Julian Hart- 
ridge, Asst. U. S. Atty., of New York City, of counsel), for the 
United States. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
H AND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1,2] The crime laid in the second count was in mailing a 
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lettèr telling where, how, and from whom, and by what means, contra- 
conceptives might be obtained. Criminal Code, § 211. The letter an- 
swering the first decoy was set f orth ipsissimis verbis ; so also was the 
signature at the end of the circular; but the circular itself was not. 
The circular stated that, if Tansy Pills were not efficacious, binoxide 
of manganèse would serve, which the corporation would sell at $3.10. 
It was objected at the trial that "the indictment and its two counts 
fail to set forth with légal sufficiency and reasonable certainty any 
crime." The indictment surely set forth the crime with reasonable 
certainty; it advised the défendant of the place and time of mailing 
the letter; it set forth the letter in extenso and identified the circular 
beyond doubt. Ali the requirements of justice were answered; he 
knew what was the charge, and any judgment on the indictment 
would hâve been a good bar under the plea of autrefois acquit. Had 
he wished a copy of the circular, he might hâve applied for a bill 
of particulars; but the substance of the circular appears with suffi- 
cient clearness. The only objection was that the indictment was 
not legally sufficient, which raised no spécifie question, and did not 
advise the court of the particulars of the supposed insufficiency. We 
can see nothing in the indictment which could be challenged, except 
the failure to extend the circular upon the indictment itself. We 
do not find it necessary to pass upon that question, because, if that 
was in fact the basis of the objection, it should hâve been stated 
more definitely. No one from the objection could hâve known that 
the défendant complained of this omission; indeed, the précise point 
was not even taken in this court. We think that the objection was 
not sufficient to raise this question and that, as to the question it did 
raise, it was not well taken. 

[3] There was ample ground to connect the défendant with Wright's 
act. He was in charge of the business; he opened the box in which 
the letters came and handed them over to Wright ; he took the money 
order out of the second letter and cashed it, and wrote with his own 
hand the address to the pill box ; and he swore that he had given 
Wright instructions not to answer any letters similar to the decoys. 
It was extremely unlikely that Wright, who had no motive to disobey 
such instructions, should hâve disregarded them, without bringing 
the decoy letters to him. It was most unlikely that the défendant 
should hâve cashed the money order, or addressed the pills, if he 
had not read the second letter, or, if he had read the second letter, 
that he had not authorized Wright to answer the first, on which the 
indictment was based. The jury was clearly entitled to infer from 
the character of the business and the nature of the circutars that 
it was a part of his plan to respond to requests of the sort contained 
in the decoy. 

[4] The admission of secondary évidence of the decoys was justi- 
.fied. It is true that the government served no notice to produce, and, 
if there was reason to suppose that the letters were still in the 
possession of the défendant, this might be a valid objection to the 
admission of secondary évidence; but we hâve the defendant's own 
testimony that he had produced ail the letters which corresponded 
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to the subpœna in January, 1914, and the subpœna covered the 
decoys. It makes no différence whether this subpœna was 
served in the préparation of an earlier indictment or net. Pri- 
ma facie, the government was in possession oî ail ;the original 
letters which the défendant had. Furthermore, the défendant had 
told Noile (the post office inspecter) before the trial that he had 
never seen the originals, and it niust hâve been idle to give a 
notice to produce that which he had disclaimed ever receiving. The 
proper foundation for secondary évidence was therefore présent. 
Briggs V. Hervey, 130 ]Mass. 186. 

None of the exceptions seems to us valid, and the judgment is 
affii"med. 



BILLINGSLEY et al. v. L'-\IÏKI) STATKS (t^Yo cîisos). 
BILLIXGSLFA' v. UNITKD STAÏES. 

(Circuit Court of Appeals, Ninth Circuit. March 5, 1918. Kelieariug Deniea 

May 13, 1918.) 

Nos. 3022-a024. 

1. Criminal Law <ê=3274, 1140 — Pleas — Withdbawal. 

Grauting leave to wlthdraw pleas of guilty and enter pleas of not 
guilty to an indictment is discretionary witli the trial court, and its dis- 
crétion is not reviewable. 

2. Conspiracy <S=»28— Offense— Overt Act. 

Tlie offense of conspiracy to comimit a crime may be consummated by 
the doing of some overt act to effectuate tlie purpose, although the crime 
be not actually committed. 

3. Ceiminal Law iS=>59(1) — "Principal." 

In View of l'en. Code (Act March 4, 1909, c. 321) S 332, 35 Stat. 1]52 
(Comp. St. 1916, § 10506), declaring that any one who alds, abets, coun 
sels, or procures the comndssion of an offense is a principal, détendants, 
where they conspired with agents of a common' carrier to violate sec- 
tion 238 (Comp. St. 1916, § 10408), making it an offense to knowinsly de- 
liver certain interstate shipments of intoxicants to any one otlier tbnn 
the consignée, are indictable as principals, though they were not agents 
or employés of any railroad or common carrier. 

In Errer to the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

Logan Billingsley and Fred Billingsley pleaded guilty to an indict- 
ment charging conspiracy to violate Pen. Code, § 238 (Comp. St. 
1916, § 10408), while Logan Billingsley, who, with others, was charged 
with conspiracy to violate Act Feb. 4, 1887, c. 104, 24 Stat. 379, en- 
titled "An act to regulate commerce," pleaded guilty, as did both of 
the named défendants, to an indictment charging conspiracy to violate 
Pen. Code, § 238, and "An act to regulate commerce." Their mo- 
tion for leave to withdraw their pleas of guilty and be permitted to 
enter pleas of not guilty having been denied (242 Fed. 330), the named 
défendants bring error. Afïirmed. 

^s=>For other cases see same topic & KEY-NUMBER in ail Key-Nujnbered Digests & Indexe* 
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Bell & Kôdge, of Seattle, Wash., for plaintiffs in error. 
Clay Allen, U. S. Atty., of Seattle, Wash., and Clarence L. Reames, 
U. S. Atty., of Portland, Or. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. The three above-entitled cases, 
in which the Billingsleys, one or both, were défendants below, may be 
considered together. In the first, Logan and Fred Billingsley were 
charged with conspiracy to violate section 238 of the Pénal Code 
(Comp. St. 1916, § 10408). Both pleaded guilty. In the second, 
Eogan Billingsley, with others, was charged in two counts with con- 
spiracy to violate the act of CongresK approved February 4, 1887 
(24 Stat. 379, c. 104), entitled "An act to regulate commerce." Billings- 
ley pleaded guilty to count 1 of the indictment. In the third, the 
Billingsleys were indicted by three counts. In two of the counts they 
were charged with conspiracy to violate section 238 of the Pénal Code, 
and in the other count with conspiracy to violate the act to régulate 
commerce. Both thèse défendants pleaded guilty to ail three of the 
counts. Subsequently the Billingsleys moved the court for leave to 
withdraw their pleas of guilty, and to be permitted to enter pleas of not 
guilty. The motion in each case was denicd, and exceptions were 
saved. A writ of error in each case is now prosecuted to this court, 
on the grounds, first, that the court committed error in denying the 
motion for leave to withdraw the pleas of not guilty ; and, second, that 
the indictment dôes not state facts sufficient to constitute an offense 
against the government. 

[1] As to the first assignment of error, the lâw is settled in this 
court contrary to défendants' contention. Andrews v. United States, 
224 Fed. 418, 139 C. C. A. 646. The matter of granting leave to with- 
draw the pleas of guilty was one discretionary with the trial court, 
and is not reviewable. It may be added hère, however, that the 
record shows nothing but the bare motions for leave to withdraw the 
pleas of guilty. There were no afl[^davits filed, nor other showing 
made, in support of them, and there is absolu tely nothing hère to indi- 
cate in the smallest particular that the trial court abused its discrétion 
in denying the motions. The assignment of error is therefore whohy 
without merit. 

[2,3] As it respects the sufficiency of the indictments, it is urged 
that they are defective, as related to the alleged conspiracy to violate 
section 238 of the Pénal Code, because they do not show, nor attempt 
to show, that the défendants were, or at any time had been, officers, 
agents, or employés of any railroad company, or other common carrier, 
engaged in Interstate commerce. 

Section 238 denounces the act of any officer, agent, or employé of 
any railroad company, express company, or common carrier in doing 
the things there interdicted. The thought must not be lost sight of 
that the indictments are for conspiracy to commit an offense, not for 
committing the offense itself. We must look, therefore, to the stat- 
ute defining conspiracy for the purpose of ascertaining whether the 
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indîctments state facts essential to constitute that particular offense. 
It is unnecessary to state the éléments essential to a conspiracy under 
the statute. They are so well known that it would be a work of 
supererogation to do so. Any person who aids, abets, counsels, com- 
mands, induces, or procures the commission of an offense against the 
United States is a principal, and may be so charged. Section 332, 
Pénal Code (Comp. St. 1916, § 10506). 

William H. Pielow and William Frazier are charged along with 
the BilHngsleys as co-conspirators. Pielow was an officer, agent, 
and employé of a transfer company, or common carrier, and Frazier 
was aiso an employé of a transfer company, which companies had a 
part in the^transportation of intoxicating liquors unlawfuUy brought 
into the state of Washington f rom the state of California. So it may 
be seen that the Billingsleys were at least aiding and abetting in the 
unlawful transportation of intoxicants into the state of Washington. 
While the Billingsleys were not officers or employés of a common 
carrier, they conspired with such officers to commit the offense de- 
nounced by the Pénal Code. It makes no différence whether the of- 
fense was actually committed or not; the conspiracy may, neverthe- 
less, bave been committed by the doing of some overt act to effectuate 
its purpose. There is no reason why a person not an ofRcer may 
not conspire with an officer to commit the offense, or even why two 
persons not officers may not conspire to cause the offense to be 
committed, by prevaihng upon officers to do the acts constituting the 
offense. In this way the conspiracy statute would be transgressed, 
even if the offense designed to be committed were not actually ac- 
complished. But, if it were accomplished, it would be by the con- 
nivance and inducement of the co-conspirators not officers or em- 
ployés of the common carriers. Being principals, the Billingsleys 
were indictable along with the officers and employés engaged with them 
in the common purpose. We hold, therefore, that the indictments are 
sufficient. For cases of analogy, see United States v. Cohn et al. (C. 
C.) 142 Fed. 983, and Steigman v. United States, 220 Fed. 63, 135 
C. C. A. 131. 

Affirmed. 



In re FRANKLIN BREWING CO. 

Pétitions of PEOPLE'S TRUST CO. 

(Circuit Court of Appeals, Second Circuit. January 29, 1918.) 

Nos. 68, 101. 

1. Bankbuptcy <3=3262(3) — Powers or Court — Sale of Propebtt — Liens. 

A court of Itankruptcy has power to order tlie sale of any property 
of a liankrupt free of liens, and to transfer the sarae to the proceeds ; 
and while it Is good practice, and usual, not to order such sales unless 
there is a fair prospect that the proceeds wlU at least discharge the 
lien, this is not a rule of law, and in spécial cases, as where the valldity of 

^EsFor otlier cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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(he lien Itsèlf is in lltigation, and the property Is wastlng wliile walting 
décision, it is a matter withln the discrétion of tlie court to sell It and 
save expansé. 

2. Bankruptoy <g=3262(3) — Powkbs of CouitT — Sale of PROPEBrr. 

, A clause, in a mortgage securing bonds, giving the holders the right to 
bid on their bonds at any foreclosure sale, does not in any way llmlt the 
power of a court of bankiuptcy to sell the property free from lien. 

3. CONSTITXTTIONAL LAW ®=>163 IMPAIKING OBLIGATION OF CONTRACTS 

— BANkRUPTCY ACT. 

Congress, in the exercise of its coiistitutional power to establish Sys- 
tems of bankruptcy, may, and in fact always does, impair the obligation 
of contraets. 

4. Bankbuptct <®=>262(1) — Powers of Court— Sale of Property. 

Where the prQperty of a bankrupt consisted of both p^-sonalty and 
realty, together constltuting and operated as a brewery, and which had 
been inortgagôd as such, it was error for the court to conflrm a sale free 
of lien of the personalty only, leaving unsold the realty, which was also 
Ineluded in the order of sale, thus destroying the business entity of the 
mortgaged property. 

Pétitions to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of the Franklin Brewing Company, bankrupt. On 
pétitions of the People's Trust Company to review two orders of the 
District Court. First order affirmed, and the second reversed. 

The flrst order directèd certain property of the bankrupt to be sold free 
and clear of the lien of a mortgage ; the second conflrmed a sale (pursuant to 
the flrst order) of the mortgaged personalty, separated and sundered from the 
realty, the attempted sale of which was set aslde. The bankrupt corporation 
had made a mortgage to a trustée, creating a lien upon exlsting and after- 
acQuired property, which property, taking realty and personalty together, con- 
stituted a brewery. The mortgage secured a considérable issue of bonds, and 
containédpi-o vision s specifically authorizing holders to bid on their bonds at 
any foreclosure sale. When bankruptcy arose, there had been no foreclosure, 
nor was any suit pending therefor, the; mortgaged property came Into the 
physical possession of the receiver and (afterwards) the trustées in bank- 
ruptcy, and so remained when the orders complalned of were made. 

The designed efifect of the lower court's procédure was to prevent foreclosure, 
or the use of bonds in bidding in the manner provided in the mortgage. Bond- 
holders were offered the right to use their bonds up to a large percentage of 
any bid, subject to subséquent ascertaijiraent of their valldity. This they de- 
clined. Before any order made, the trustée in bankruptcy had instltuted 
plenary suit, alleging the invalidity of the mortgage. and of ail the bonds is- 
sued thereunder, praying that their nullity be deereed and the mortgaged 
property declared part of the estate in bankruptcy, freed of the mortgaged 
lien. The sale produced. as was probably expected, mucb less than the face 
of the mortgage bond. The trustée under the mortgage took thèse pétitions. 

Henry F. Cochrane, of Brooklyn, N. Y., for petitioner. 

Samuel E. Maires, of Brooklyn, N. Y., for trustée in bankruptcy. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (af ter stating the facts as above). [1] The 
questions raised as to the order for sale free and clear are suggested 
by the fact that when order made there was no reasonable likelihood 
that the mortgaged property would produce, or nearly so, the amount 

®=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Di^ests & Indexes 
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of a lien whose validity and existence was denled. It is said that such 
an order was unlawful. 

We liave recognized the power of the court sitting in bankruptcy 
to sell free and clear of liens, and transfer the same to the proceeds 
of sale (Re Kohl-Hepp Brick Co., 176 Fed. 340, 100 C. C. A. 260; 
Re Haywood Wagon Co., 219 Fed. 655, 135 C. C. A. 391), agreeing 
with earlier considérations of the same question in the First Circuit 
(Re Union Trust Co., 122 Fed. 937, 59 C. C. A. 461 ; Re Shoe & 
Leather Reporter, 129 Fed. 588, 64 C. C. A. 156). It is good prac- 
tice, and the usual procédure in this circuit, not to order such sales 
unless there is a fair prospect that the proceeds will at least discharge 
the hen. Cf. Re Fayetteville Wagon, etc., Co. (D. C.) 197 Fed. 180; 
Re Saxton Furnace Co. (D. C.) 136 Fed. 697 ; Re Pittelkow (D. C.) 
92 Fed. 901 ; and (under an earlier Act) Re TaHaferro, Fed. Cas. 
No. 13,736. 

[2] The reason, or one very good reason, for this forhearance, is 
that, unless more is produced by sale than the lien debt, there is 
nothing coming to the estate in bankruptcy ; theref ore the bankruptcy 
court does not meddle with what it can never administer. But this is 
not a rule of law, and where (for instance) the very existence of any 
lien is in litigation, and property is wasting while waiting décision, 
it must be matter of discrétion whether or not to sell promptly and 
save expense. Nor does a mortgage clause giving the right to bid 
on bonds in any way limit the power of the court, however much it 
may influence its discretionary application. 

[3] Congress, in the exercise of its constitutional right to establish 
Systems of bankruptcy, may, and indeed always does, impair the ob- 
ligation of contracts ; a doctrine going much further than this point 
requires. Mitchell v. Clark, 110 U. S. at page 643, 4 Sup. Ct. 170, 312, 
28 L. Ed. 279; Canada, etc., Ry. v. Gebhard, 109 U. S. at page 539, 
3 Sup. Ct. 363, 27 L. Ed. 1020. Therefore we find in the order direct- 
ing sale free of lien nothing unlawful, nor any abuse of discrétion 
amounting to error of law, which is the only error available hère upon 
a pétition to revise. There was a drastic exercise of authority, but no 
intimation is intended that circumstances might not justify it as matter 
of discrétion. 

In Re Roger Brown & Co., 196 Fed. 758, 116 C. C. A. 386, it seems 
to be regarded as légal error to order sale, unless there is reasonable 
expectation of a surplus over lien, citing as authority the cases f rom the 
First circuit above given. No such limitation can be found in them; 
on the contrary, the same court held (In re Loveland, 155 Fed. 838, 
84 C. C. A. 72) that bankruptcy had jurisdictional power to order 
such sale, without "first determining either the vahdity or amount of 
the lien." We agrée with that ruling, which covers the présent situ- 
ation. 

[4] But what was ordered to sale free of lien was what had been 
mortgaged, and that was a brewery, something made up of property 
both real and personal, and constituting a business entity, which in its 
entirety had been hypothecated by an agreement good until set aside 
by compétent authority. The eiïect of confirming a sale of personalty 
and leaving the realty unsold was to destroy the brewery and (vary- 



,336 249 FEDEKAL REPORTER 

ing the expressed intent of the order of sale) substantially subtract 
froin the mortgaged property a part only, and sell that alone. If such 
an order had been made in the first place, it would hâve been unlawful, 
because (if for no other reason) no conceivable discreticm could hâve 
advised it under the circumstances admitted. We perceive no différ- 
ence between ordering such a sale, and producing it by a partial con- 
firmation. 

The pétition complaining of the order for sale is dismissed, and 
order approved; that assigning for error sale of personalty only is 
sustained, the sale set aside, and the matter remanded, with directions 
to proceed in any manner not inconsistent with this opinion. There 
will be no costs in this court. 



HAMMER T. CNIÏED STATES. 

(Circuit Court of Appeals, Second Circuit. March 13, 1918.) 

No. 189. 

1. Sales <©=»61 — Contkacts — Passage of Title. 

In case ot a controversy as to whether an agreement was a sate, undér 
which tltle passed, or whether it was only an executory contract, the 
question Is one of intention, to be aseertained from the actions of the 
parties. 

2. Poisons tg:=>4 — Sale op Narcotics — Oonsummation — Delivebt. 

Where the parties had agreed on ail the terms of a sale of narcotio 
drugs in violation of Harrisôn Act Dec. 17, 1914, c. 1, 38 Stat. 785 (Gomj». 
St. 1916, §$ 6287g-6287a), and nothing remained to be done, except that 
at delivery payment should be made, the sale was completed, for, as at 
common law mutual assent of the parties was sufflcient to validate a sale 
of personalty, tltle passes where nothing but payment by the buyer re- 
mains, though the seller retains possession until payment. 

3. Cbiminal IjAW «Ss^SeSCl) — Evidence — Otheb Offenses. 

In a prosecution for an unlawful sale of narcotics, In violation of the 
Harrisôn Act, which occurred at a point far distant from defendant's 
résidence, évidence that défendant was engaged in the business of dis- 
pensing narcotics at his résidence Is admissible, and not subject to at- 
tack as dlselosing other offenses; it appearing that défendant was a 
llcensed dealer, and that other conslgnments of narcotics, save the one 
furnishlng the basis for the prosecution, were lawtuUy ordered and de- 
livered. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Riley C. Hammer was convicted under the Harrisôn Act of an 
illégal sale of narcotics, and he brings error. Affirmed. 

The indictment was under the Harrisôn Act (Act Dec. 17, 1914, §§ 1, 2, and 9), 
and 80 far as hère material chargèd that Hammer had, withln the Southern 
district of New York, "sold, bartered, and glven away" to one Fowle a quantity 
ot the drugs forbidden by the statute; such sale, barter, and glvlng away 
having been made "not in pursuance to a written order of the persons to 
whom" the said drugs were sold, bartered, and glven away. 

It was shown that Hammer did business In Tampa, Fia-, and there con- 
ducted a "Médical Instltute" frequented by persons described as "dopers and 
patients that were sick," that he had registered in the proper internai revenue 

ig=»Foi other cases ses same toplc & KEY-NCMBER 1d ail Ker-Numbered Dlgests & Indexes 
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collector's office in Florida as a dealer in narcotics, tliat one Rogers, under the 
name of Gray, was connected witli Hammer's business and shipped narcotics, 
and especially the consignment thereof whicli gave rise to this indictment, 
and that one Peak, a drug addict, had, wlille at Tampa, come to know Ham- 
mer's "lustitute" and had purchased drugs there. 

Peak became an informer, and arranged with Fowle, a revenue agent, the 
following transaction: He (Peak) eommunicated witli Hammer, asserting tliat 
Ihe had a customer in New York for a quantlty of drugs, and would act as 
agent for a commission. Hammer agreed, stating in substance that he could 
supply what was wanted up to almost any llmit. Thereupon Rogers and 
Hammer, In Tampa, put drugs, of which tlie sale price was to be $1,750, in a 
package and sent it by express to Peak in New York G. O. D., and Hammer 
himself at once started for that city to oversee the matter. 

Peak met him at the station, together they went to a hôtel, and there Fowle 
was introduced as the buyer, and with him Hammer diseussed drug sales and 
stated definitoly the amount then in the express company's care. Fowle said 
he wanted that and more, and the three meu arranged to meet the next morn- 
ing, go to the express office, get the drugs, and pay the money. They met ac- 
cordingly, Hammer and Peak Identified themselves as shipper and consignée 
respectively, Hammer gave Peak a check for the latter's commission, the ex- 
press clerk was in substance directed to dellver the drug package to Fowle on 
receivuig the money, and Fowle began to eount ont money, when other agents 
in waiting stepped up, arrested Hammer, and seized the drugs. 

Hammer was convicted, the trial court charging: "If the parties had agreed 
on ail the terms, and nothing remained to be done, except that at delivery the 
payment should be made, at the time of the delivery, and ail that they intend- 
ed was that Hammer should hâve a right to wltbhold the goods untll he got 
the money, if that was the sum and substance of the contract, then the sale 
was completed when that contract was made. But if you find that they in- 
tended. In addition to those terms, that Hammer should hâve the right, not 
only to retain possession until payment, but should retain title to the property, 
then there was no sale untll the payment was made." 

The assignments of error substantially assert (1) that no sale was made; 
and (2) it was error to permit the Jury to learn of transactions in Tampa, and 
especially anything of the nature of defendant's business there. 

Charles H. Griffiths and Raymond H. Sarfaty, both of New York 
City, for plaintiff in error. 

Francis D. Caffey, U. S. Atty., and John C. Knox, Asst. U. S. 
Atty., both of New York City. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1, 2] 
1. The contention of plaintiiï in error is that there was no actual 
sale, but merely an agreement to sell. Doubtless there is often diffi- 
culty in determining into which category the transaction falls, as was 
said in the Elgee Cotton Cases, 22 Wall. 187, 22 L. Ed. 863. But 
there is no doubt that at common law mutual assent of the parties 
was enough to validate a sale of personalty. If by the agreement 
the property passed, the "bargain and sale" was complète. It was 
and is only if the passage of the property (\. e., the title) is to occur 
in the future, or on conditions inconsistent with immédiate transfer, 
that the contract is executory. Hatch v. Oil Co., 100 U. S. at page 
130, 25 L. Ed. 554. And when controversy arises, as hère, as to the 
true character of the agreement, the question is one of intention; 
the gênerai rule being that the agreement is "jtist what the parties 
intended to make it." 100 U. S. 131, 25 L. Ed. 554. 
249 F.— 22 
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But such intent is to be collected from what the parties did, and 
in this instance it is to be remembered that we are not concerned with 
the rights of creditors or other third parties ; the inquiry is only wheth- 
er as between Hammer and Fowle the sale was completed. It is con- 
tended that the method of shipment conclusively négatives the intent 
found by the jury under the instruction quoted above. But, as was 
held in Simmons v. Swift, 5 B. & C. 857, if the bargain is made, and 
nothing remains to be done to the goods, though the buyer cannot 
take them away without paying the price, "property passes imme- 
diately," and this was distinctly approved in the Hatch Case, supra, 
100 U. S. at page 132, 25 L. Ed. 554. 

As the jury were plainly told to décide whether it was intended 
that Hammer should withhold possession only, or withhold title also, 
until payment made, we think the instruction exactly right. 

[3] 2. The plaintiff in error asserts that, by permitting the nature of 
Hammer's Tampa business to be shown, the rule laid down by this 
court in Marshall v. United States, 197 Fed. 513, 117 C. C. A. 65, 
was violated. The transaction which resulted in a sale in New York 
began in Tampa; it could not be understood, without a knowledge 
of what was done there in respect of this particular shipment, and 
of Peak's relations with the Institute. If such évidence of the whole 
transaction was injurions to the accused, it was the fault of relevant 
facts of his own making. The Marshall Case states the impropriety 
of proving "offenses" other than the one charged in the indictment, 
and confines the ruling to the "facts in the case in hand." We dis- 
cover no proof of other offenses. Hammer was licensed, and Rogers 
was a doctor; non constat that what Rogers distributed ("other than 
the présent consignment) was lawfully ordered and delivered. 

Judgment affirmed. 



WEST INDIA S. S. CO. v. CHICAGO HOUSE WRKCKING CO. 
(Circuit Court of Appeals, Second Circuit. February 20, 1918.) 

No. 64. 

1. SHIPPINO ©=5104 OONTBACTS — REDUCTION TO WltlTING. 

Where tlie parties orally agrced upou a contract of affreightment by 
water, intending tiiat a written contract should be drawn up, the oral 
contract was blnding, the parties having aeted npon it, and it appearing 
from the forms prepared by each party that there was a meeting of the 
minds on ever.v material term ; and nelther party had the right, in 
preparlng a written form, to introduce a new provision in the contract. 

2. SiiiPPiNG ®=>153 — Fbeight — Actions — Evidence. 

Evidence held- to sustaln libelant's contention that a shipment was 
transported pursuant to a contract of aflfreiglitment previously entered 
into between the parties, and not undèr an iudepeudent engagement. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

^zsFor other cases see same toplc & KEY-NTJMBER In ail Key-Numbered Dlfiests & Indexes 
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Libel by the West India Steamship Company against the Chicago 
House Wrecking Company. From a decree for respondent, libelant 
appeals. Reversed, with directions. 

R. J. M. Bullowa, of New York City (Ferdinand E. M. Bullowa, 
of New York City, of counsel), for appellant. 

Henry J. Mayer, of New York City (Henry B. Gayley, of New 
York City, of counsel), for appellee. 

Before WARD and ROGERS, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. The Chicago House Wrecking Company 
having about 18,450 tons of scrap iron to be shipped from Colon, 
Panama, to the United States, employed one ElHott, a ship broker, 
to engage freight room therefor. Élliott introduced Harris, président 
of the Chicago Company, to the libelant, the West India Steam- 
ship Company. August 26, 1914, a meeting was had at which terms 
were discussed, but no agreement arrived at. The scrap iron to be 
moved was specified, ail being large pièces, easily handled, for which 
a rate of freight lower than that charged for small miscellaneous 
scrap would be reasonable. The principal différence between the 
parties was as to the amount of freight rate. August 29th they met 
again, when the rate of $3.15 a ton was agreed on, as were also the 
quantity and spécifie kind of scrap iron to be carried, the times of 
shipment from Colon, the rate of loading and discharging, the party 
to do the loading and discharging, the port or ports of discharge, and 
the demurrage. It was intended that a written contract should be 
drawn between the libelant and Elliott, who was to be named in it, in- 
stead of the Chicago Comparty, at the request of that company ; but this 
was never done, because the Chicago Company refused to sign the 
form prepared by the libelant and the libelant refused to sign either 
of two successive forms prepared by the attorney for the Chicago 
Company. The reason why the libelant refused to sign the latter 
was that the Chicago Company wished to insert in the written con- 
tract, after the description of the 18,450 tons of scrap, a provision 
in one of the following forms : "And such other material as owned 
by the charterer," or with "option of shipping up to 1,000 tons of 
miscellaneous scrap iron," or "and such iron and steel owned by the 
charterer and not specifically mentioned." Thèse were matters not 
agreed upon nor even mentioned at the meeting of August 29th. 

[1] The District Judge held that the contract, if orally agreed 
upon, would be enforceable, notwithstanding it had not been put 
into writing as contemplated ; but he held that the minds of the 
parties had not met, and for this reason dismissed the libel. We 
think they had met upon every material term. If the form prepared 
by the libelant be compared with the two forms prepared by the 
Chicago Company, it will be seen that there was no substantial différ- 
ence whatever, except as to the provision above mentioned. Neither 
of the parties, after the meeting of August 29th, had a right to insert 
a new provision in the contract. Sanders v. P. B. F. Co., 144 N. Y. 
209, 39 N. E. 75, 29 L. R. A. 431, 43 Am. St. Rep. 757. 
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[2] September 14th the libelant sent the steamer Meridian to Colon, 
where she loaded a cargo of small miscellaneous scrap known as 
"American scrap," and sailed to Philadelphia, arriving October 26th. 
There is a dispute between the parties whether this engagement was 
an independent one, as the Chicago Company claims, or whether it 
was carried under the contract of August 29th for 18,450 tons of 
what is known as "French scrap." The fact that the bill of lading 
stated the freight to be "according to contract with West India Steam- 
ship Company," and that the freight which both parties agreed was 
$3.15 a ton, the same as that called for in the case of the 18,450 
tons, is some indication that the shipment was under that contract. 
On the other hand, the fact that the scrap was of a différent char- 
acter is an indication to the contrary. The libelant explains taking 
the same rate of freight for this small stuff by saying that it did not 
know what scrap was loaded on the Meridian until the arrivai of 
the steamer at Philadelphia. This might well be, as it was only the 
time charterer of the steamer. However, the testimony of ElHott, the 
broker, that but one contract was raade or talked about, and that was 
for 18,450 tons of French scrap, convinces us that the libelant's ac- 
count is true. As we hâve found that to be an enforceable contract, 
the Chicago Company is not likely to complain because its liability 
would be increased by holding that the Meridian's cargo was carried 
under a différent and independent contract. 

The Chicago Company, finding that it could not load its steamers 
in the time originally agreed upon, wanted at the end of September 
to delay the shipments from Panama until early in 1918, and, this 
failing, because the libelant needed its steamers then for the sugar 
season, wanted to cancel the balance of the contract, negotiations 
which seem to us plainly to recognize the existence of the contract. 
October 1 the libelant advised Elliott that it had declared the steamer 
Argo for the next cargo to be ready to load at Colon October 12th. 
He replied that he thought the date was too early. Receiving no f ur- 
ther instructions, the Argo went to Colon, whereupon the Chicago 
Company advised the libelant that other employment should be sought 
for the steamer, because it would not be able to load. 

October 21st the libelant declared the steamer Evanger to load 
at Colon on or about November 2d, and following her the Guildhall, to 
load on or about November 15th, and following her the steamer 
Berlin. This brought about a téléphone conversation with a new 
attorney for the Chicago Company, who told the libelant that his 
client would not load thèse steamers, and that it had better get the 
best employment for them possible with a view to reducing the loss, 
but at the same time saying that the Chicago Company did not admit 
that any contract had been entered into. This was the first répudia- 
tion of the contract by the Chicago Company. Down to that time 
there had been correspondence and negotiations between the parties 
consistent only with the existence of the contract. 

The decree is reversed, and the court below directed to enter a 
decree in favor of the libelant, with the usual order of référence. 
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In re NEWMARK. 
(Circuit Court of Appeals, Second Circuit. January 16, 1918.) 

No. 117. 

1. Bankkuptcy <&=5414(8) — Discjiakge — Concealmest of Propeety — Evi- 

DKNCE. 

Evidence held insufficient to sliow tliat a bankrupt's wife lield in trust 
for iiiui a lease delivered to her by a corporation in wliicli the baiilirupt 
wa.s a stoekliolder, and so a discharsïe could not be denied on tlie grouud 
tlie baiikrupt had concealed and failed to turn over to liis trustée sucli 
leasp. 

2. Hankhuptcy ig=>413(7) — Discuarge — Denial. 

I^iscliiirse is a statutory niatter, and the court, as well as an objecting 
creditor, is coiifined to the specitications of objection. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

In the matter of the bankruptcy of Charles Newtnark. From 
an order granting a discharge to the bankrupt, Anton Larson & Son, 
Incorporated, an objecting creditor, appeals. Affirmcd. 

Newniark vvas a large sharoholder in Newmark & Davis, Incorporated, a 
corporation which owned a heavily mortKaged apartment house. In it one 
apartment was finislied to the taste of Mrs. Newmark, and tlie corporation 
executed and delivered to her a lease of that apartment for three years at 
,$1 a month, with the privilège of subletting. She never occupied the apart- 
ment, but sublet it at .$137.50 per month. This occurred in 1914, and in the 
sanie year the rents of the apartment house were assigned to the holder of the 
lirst niortgage, who apparently took possession ; but Newmark and his fellow 
sharehoider, Davis, continued to act as agents in collecting rent and superin- 
tending the house initil about September, 1915. Mrs. Newmark never gave auy 
considération for the lease, nor Cid she ever pay the $1 per montll rent. Her 
subtenant paid liis rent by checks to the order of Newmark & Davis, Incor- 
porated. Such checks were received by Newmark, who caslied some of them, 
but, as he testitted, turned the proceeds over to his wife, who declared that 
she got aM lier suliteiiant's rent and used it for varions purposes, includiug tln^ 
maintenance of a home wliere her husband lived with her. 

In 191(i Newmarlc was adjudicated a bankrupt upon his own pétition, and 
when hc applied for discharge tliis appellant objected that he had "concealed" 
and "failed to turn over" to his trustée the iibove lease made to his wife ; it 
being alleged that the same was "held in trust for him" by her. The District 
Court granted discharge, and the objecting creditor took this appeal. 

Ferdinand E. M. Bullowa, of New York City (Lawrence E. Brown, 
of New York City, of counsel), for appellant. 
Jacob R. Schiiï, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (af ter stating the facts as above). [1] Mrs. 
Newmark's lease was created nearly two years before this bank- 
ruptcy. For ail that this record shows, Newmark was solvent in 1914; 
and while we may be sure that Newmark & Davis, Incorporated, was 
not then prospérons, there is no évidence that the corporation was 
linsolvent at the time. But let it be assumed that the gift of a three- 
H^ear lease from the corporation to Mrs. Newmark was a fraud upon 

\^S9Foi otber cases see same topic & KBY-NUMBER in ail Key-Numbered Dlsests & Indexes 
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its creditors, or upon the corporation itself, it is also true the persons 
injured are not before us. The single question in this case is wiiether 
the bankrupt, when he filed pétition, individually owned the lease, 
and consequently concealed and kept from his individual creditors 
that pièce o£ unscheduled property. 

The position of objecting creditor would be much stronger if the 
wife had been the récipient of anything that ever beionged to her 
husband; but Newmark never owned this apartment house, and, 
however dishonorable was his conduct in procuring such a gift from 
a concern that had in effect mortgaged even the rents of the building, 
the very absence of morals revealed by the admitted transaction ren- 
ders it unlikely that Mrs. Newmark was a trustée for him. The 
ordinary cunning of dishonesty would suggest that the husband hâve 
nothing to do with what (as she testified) his wife had asked for. 
It is not necessary for the bankrupt to insist that suspicion is not 
proof ; we do not suspect him of owning it, nor even of wanting 
it, for ail that he needed was to keep on good ternis with his wife, 
so that she would permit him to live with her in, or on the proceeds 
of, the apartment she desired. 

[2] 'Discharge is a statutory matter. The court, as well as the 
objecting creditors, is confined to the spécifications of objection. Those 
spécifications must be affirmatively proved, and the one before us 
contains nothing but the assertion that Newmark owns the lease, 
We think the proof is the otherway, and that the case is even clearer 
than In re Dauchy, 130 Fed. 532, 65 C. C. A. 78, and In re Hammer- 
stein, 189 Fed. ZT , 110 C. C. A. 472, where we were compelled to 
grant discharges under circumstances not similar, but suggestive. 

Order affirmed, without costs. 



In re OHAVKIN et al. 

(Circuit Court of Appeals, Second Circuit. January 16, 1918.) 
No. 93. 

1. Bankbuptcy iS=>303(2) — Pkoceeding by Tkustee to Requibe Sukbender of 

Pboperty — Evidence — Financial Statement. 

On the hearing of the pétition of a trustée to require bankrupts, who 
were partners, to turn over property not scheduled, a written flnanclal 
statement, signed by one of the firm, made a short time before the bank- 
ruptcy to a creditor as a basls of crédit, and purportlng to show a surplus 
of assets over liabllitles, is admissible in évidence, and, although not 
conclusive, may be persuasive. 

2. Bankbuptoy <g=>303(l) — Pboceeding to Eequibe Bankrupt to ïukn oveb 

Pbopeety — Btjbden of Pboof. 

When a trustée lays a foundatlon by any compétent évidence, Including 
the clalms of bankrupts themselves, that they had unscheduled assets 
wlthln a reas.>nable time before the flllng of the pétition, the bankrupts 
must then account for the property, or rebut the trustée'» prima facie 
case by crédible évidence. 

^ssFoi other cases sae Bame topic & KBY-NTJMBBR In ail Key-Numbered Diaests & Indexée 
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3. Bankruptct <S=)30a(3)— Order Requibinq Bankrtjpts to Tuen ovek 
pROPEBTY — Pétition to Review. 

An order requiring banknipts to turn over property held supportée! by 
évidence, on a pétition to revise sueli order in matter of law. 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of Joseph Chavitin, Barnet Chavkin, Nathan Chavkin, 
David Chavkin, and Benjamin Chavkin, trading as the North Central 
Knitting Mills and as R. Chavkin & Sons, bankrupts. On pétition of 
bankrupts to review an order of the District Court requiring them to 
turn over property. Affirmed. 

Tlie partners in tlie bankrupt firm were five brothers, and a sister was the 
boolikeeper. After an examination under section 21a of tlie Bankruptcy Act 
(Oonip. St. 1916, § 9605), and at tbe flrst meeting of creditors, the trustée pe- 
titioned for an order against the bankrupfs requiring them to pay over to 
hlm property, or the value thereof, neither scheduled nor surrendered. The 
évidence for the trustée in this proceeding consisted of (in part) a "flnancial 
statenient," made March 25, 1016, signed by the bankrupt Joseph Chavkin, 
showing a net surplus of firm assets of over $60,000 and certifled as "a tnie 
and correct showing of the présent flnancial condition of" the bankrupts, made 
to a créditer "for the purpose of purchasing goods and for establishing a 
eontinuing Une of crédit" with said creditor. The trustée also introduced in 
évidence the examination, especially of Joseph Chavkin, under section 21a 
and at the first meeting of creditors. He also called said Joseph as a witness 
in this proceeding. The District Court entered an order requiring the bank- 
rupt to surrender substantially what the financlal statement aforèsaid de- 
clared them to be worth, less what had been turncd over to the trustée when 
pétition was filed against them, about a montli after the date of said state- 
ment. To this order the bankrupts flled this pétition to revise. 

Myers, Kutner & Schuhmann, of New York City (Maurice Lefkort, 
of New York City, of counsel), for bankrupt. 

Samuel C. Duberstein, of New York City, for trustée. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). This 
cause having been brought before us by pétition to revise, our duties 
are limited to inquiring whether any error of law was committed be- 
low. There are but two points to be considered, viz. petitioner's as- 
sertions (1) that it was error to admit in évidence the flnancial state- 
ment above referred to, and (2) that there was no évidence upon which 
the court could ground the order complained of. 

[1] 1. That a statement of this kind is compétent, and may be 
persuasive évidence, against a bankrupt in proceedings of this nature, 
was specifically held in Re Loeb, 232 Fed. 601, 146 C. C. A. 559. 
The use in what are commonly known as "turn-over proceedings" of 
thèse "fînancial statements" has long been common and well known. 
They are not conclusive, but it is difficult for us to understand how 
anything can be more persuasive, as against the person making it, 
than a solemn statement of flnancial worth made to induce crédit. 

[2] 2. It seems to be thought by the petitioners that, because ail 
the bankrupts, except Joseph Chavkin, swore that their business duties 

@=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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gave them no acquaintance whatever with the firm's financial con- 
dition, and Joseph himself, when called as a witness in this proceed- 
ing, refused to answer substantially every question put to him on the 
ground that such answer might incriminate or dégrade him, there- 
f ore there was no évidence, other than said financial statement, upon 
virhich to ground the order complained of. 

Without expressing any opinion on the probative value of the tes- 
timony or affidavits of a man who even declined to recognize his sig- 
nature to the schedules in bankruptcy (on the ground above stated), 
we find in the record évidence obtained upon examination under sec- 
tion 21a and largely from the sister bookkeeper, of the substantial 
correctness of said financial statement. At ail events there vi'as cer- 
taînly some évidence, and its comparative value is net for us to décide. 
There was jurisdiction in the court to make the order. In re Schles- 
inger, 102 Fed. 117, 42 C. C. A. 207. The trustée lays a foundation 
when he shows by any compétent évidence, including the claims or 
assertions of the bankrupts themselves, that they had unscheduled 
property a reasonable time before pétition filed; the bankrupt must 
then account for said property, or otherwise rebut the trustee's prima 
facie case by crédible testimony. In re Weinreb, 146 Fed. 243, 76 
C. C. A. 609; In re D. Levy & Co., 142 Fed. 442, 73 C. C. A. 558; 
In re Graning, 229 Fed. 370, 143 C. C. A. 490, Ann. Cas. 1917B, 1094. 

[3] Thèse bankrupts seem to hâve made no attempt to comply with 
this rule; but, assuming that there was conflicting évidence presented 
to the court, the question thereby presented was of fact, and not re- 
viewable in a proceeding of this' nature. 

It may be added that petitioners seem to think that this is a con- 
tempt proceeding, because in the same order which directed the 
payment of money to the trustée the bankrupts were called on to 
show cause why they should not be punished for contempt, if they 
did not make the required payment. Such, however, is not the case. 
There has been no punishment for contempt, and no order adjudging 
contempt. We hâve nothing before us but the légal propriety of the 
"turn-over" order. 

Order affirmed, with costs. 



WILMAMS V. CANAKY. 

(Circuit Court of Appeals, Eiglith Circuit. Marcli 2, 1918.) 

No. 4984. 

1. Pabent and Ciiild (S=>9— Conteacts — Vaudity. 

Wliile equity will closely scan a eontract l)etween a parent and lils 
child, entered into sliortly after ttie chiid reaclied his majority, yet tlie 
tontract is not prima fade void, aud where uot uneouscionable, and 
made by the ehild with complète, understanding, will uot be stricken down. 

2. GUABDIAN AND WABD ®=>131 — CONTBACTS — VALIDITY. 

Where a guardian, shortly after a ward reaehed his majority, or 
while any of the guardlanship duties were yet to be performed, coutraeted 
with the ward, the guardian has the burden of showlng that the trans- 
action was falr and reasonable, and that no advantage was taken. 

<g=3For other cases see same topie & KBy-NUMBBR in aU Key-Numtered Dlgests & Indexe» 
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3. Guardian and Ward iS=fi& — Conteacts— Statute — Construction. 

The purpose of Rev. I.aws 0kl. 1910, §§ Sa'ÎD-mWl, provlding that a 
guardian shall not be discharged untiV a year after his ward's iûa.iorlty, 
is to provide a period for the orderly review of the guardian's acts and 
the settlement of his accounts, and not to exttnd liis autlioiity over the 
ward's estate. or its accoiipanying disqualilicatlon ; se a contract be- 
tvveen a guardian and ward within the year period Is not for that reason 
invalld. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit by Emma P. Williams, née Canary, a^ainst James D. Canary. 
From a decree dismissing the pétition, plaintiff appeals. Affirmed. 

Malcolm E. Rosser, of Muskogee, Okl. (George S. Ramsey, of Mus- 
kogee, Okl., and Edgar A. De Meules and Villard Martin, both of 
Tulsa, Okl, on the brief), for appellant. 

Joseph B. Tomlinson, of Independence, Kan., for appellee. 

Before HOOK and SMITH, Circuit Judges, and TRIEBER, Dis- 
trict Judge. 

HOOK, Circuit Judge. This is a suit by Emma P. Williams, for- 
merly Canary, against James D. Canary, to cancel an oil and gas niin- 
ing lease of a tract of land in Oklahoma patented to her as a Cherokee 
allottee, and also a working contract supplemental to the lease, upon 
the ground that he obtained thera by fraud and undue influence. At 
the hearing on the merits the trial court hekl the instruments valid and 
dismissed the pétition. The plaintiff appealed. 

The défendant is plaintiff's father, and had been the guardian of 
her estate during her minority by appointment of the court having 
cognizance of such matters. A prier lease to an oil company, exe- 
cuted by him as her guardian, had just expired with her minority. 
There were at that time 10 producing oil wells on the property. The 
lease and the contract in controversy were executed the day after the 
plaintiff bccame of âge, and that circumstance is now principally relied 
on to invalidate them. The trial court found from the évidence that 
plaintiff voluntarily executed the instruments and fuUy understood 
their terms ; also that their provisions were more advantageous to her 
than she could at the time hâve obtained from others or by her own 
opération of the property. We concur in this conclusion, and if fur- 
ther assurance were needed it would appear from plaintiff's acquies- 
cence in the transaction and the receijjt of its substantial fruits for 
more than six years before this suit was brought, during the last 
four of which she was married and living apart from her father. 
The suit is quite without warrant or foundation in any fact aside 
from the time the lease and the contract were made. 

[1] A child, upon attaining majority, becomes clothed with con- 
tractual capacity, and that necessarily implies the power to pick both 
subject-matter and parties and to bind himself equally with those with 
whom he deals. There is nothing in the law that fixes a further 
period of disqualification for the parent. A contract between parent 
and major child cannot be said to be prima facie void in law, or for 

^=ïFor other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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that reason to be so doubtful as to impose an -ffirmative burden of 
justification. Jenkins v. Pye, 12 Pet. 241, 9 L. Ed. 1070. It is com- 
mon expérience, however, that the influence, personal confidence, and 
trust incident to tliat relation do not ordinarily end with minority, but 
continue in varying degrees and aiïord favorable opportunities for 
imposition and abuse. Because of this, the transaction, when as- 
sailed in a court of equity, will be examined with a searching eye 
to discover whether in ail the circumstances a fraudulent or uncon- 
scionable advantage has been taken, and in the inquiry its proximity 
to the time of majority will be regarded. But equity will not con- 
demn in the face of perfect knowledge, understanding, free consent, 
and good faith by those concerned. 

[2] In the case of a transaction between guardian and ward at or 
near the time of émancipation, and while any of the guardianship 
duties are yet to be performed, the rule is more strict. Equity casts 
upon the guardian the burden of showing that flie transaction was 
understood, was fair and reasonable, and that no advantage was 
taken. Harper v. Taylor, 113 C. C. A. 572, 193 Fed. 944; 2 Pom. 
Eq. Juris. § 961. As we hâve seen, that burden was discbarged in 
this case. 

[3] There is a contention that, as a statute of Oklahoma pro- 
vides that a guardian appointed by a court is not entitled to his dis- 
charge until a year after his ward's majority, the relation between 
plaintiff and défendant still existed at the time of the transaction, 
and therefore the latter was wholly disqualified to contract. But 
the statute was to provide a period for the orderly review of his 
acts during guardianship and the settlement of his accounts. It 
was not intended as an extension of his authority over the ward's 
estate or its accompanying disqualification. The same statute author- 
ized the ward upon coming to majority to settle accounts with his 
guardian and give him a release which would be valid if obtained 
fairly and without undue influence. Rev. Laws 0kl. 1910, §§ Z2>2i9, 
3340, 3341. 

The decree is afiirmed. 



NEW YORK CENT. R. CO. v. GAPINSKI. 
(OlrcTilt Court of Appeals, Second Circuit. January 16, 1918.) 

:so. 103. 

Masteh and Servant iê=>285(7) — Eîvidence — I'besumptions — Juby Question. 
Where rallroad employé was lujured, whlle bending over, insertlng 
stutting and grease in journal boxes of cars, and there was testimony that 
at the time of the iujury cars were sent down the adjoining track with 
doors hanging or stlcblng out, the question whether he was struck by such 
an obstruction was properly submltted to the jury, and a verdict for 
plaintiff could not be attacked ou the tlieory that presumptlon was 
built upon presumptlon. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

ÇsaFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexe* 
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Action by Alexander Gapinski against the New York Central Rail- 
road Company. There was a judgment for plaintiiï, and défendant 
brings error. Affirmed. 

Gapinski was a laborer in the employ of the railroad eompany and at tbe 
tlme of injury was engaged in examlning and greasiii;; the journal boxes of 
freight cars. Hls occupation required lilm to stoop over wliile removing 
and inscrtinj; the "stuffius" and grease in said journal boxes. Ile complained 
of having been striick and injured by some projecting object upon a car, oue of 
several or many sent down upon the track on whlch, or alongside of which, 
he was worl^ing. 

ïhere was dii'ect évidence that many of the cars lying at rest upon and sent 
down on said track were "crippled" ; 1. e. cars "wlth doors hanglng out; 
* * * some were sticklng out frora cars that were broken." Gapinski tes- 
tifled that he did not know what hit hini, because when he was struek he was 
"half stoopiug and * * * leaning over and working." 

The testimony regarding crippled cars was denied, and the trial judge sent 
the case to the jury, to ascertain whether "there was any projection sufficlent 
to hit a man who was at work" in the nianner testlfied to by Gapinski hlm- 
.self. Plaintiff below had a verdict. The railroad eompany took tins writ; 
the assignments of error substautlally challengit>g the action of the trial court 
in refusing to dlsniiss or direct a verdict at the close of the whole case. 

Alex. S. Lyman, of New York City (Robert A. Kutschbock and 
Martin Gilligan, both of New York City, of counsel), for plaintifï in 
error. 

Charles P. Sullivan, of New York City (Lowen E. Ginn and 
Thomas F. O'Sullivan, both of New York City, of counsel), for de- 
fendant in error. 

Before WARD, ROGERS and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). It is 
we think sufficient to dispose of this writ to refer to Smith v. Penn- 
sylvania R. R. Co., 239 Fed. 103, 151 C. C. A. 277. We there pointed 
out that, where there was no proof that any defmitely indicated thing 
wrought the injury complained of, nor "that the circumstances render- 
ing it possible for the injuring thing suggested [by plaintifï] to reach 
or touch [plaintiff] existed at the time and place of damage," any 
verdict resting on such évidence, or lack of it, would be building one 
presumption upon another. 

In that case the suggested instrument of injury was the swinging 
rake hook of a passing locomotive. In this case the suggested cause of 
plaintiff 's hurt is a door hanging or projecting below the car body 
to which it belonged. But in the Smith Case there was no évidence 
whatever that any rake hook was projecting at the time when and place 
where plaintiff was injured. In this case there is direct évidence that 
not one, but several, if not many, cars having such unusual and dan- 
gerous projections were moving upon the track alongside of which 
the plaintiff hère was required to work. 

If the jury believed (as it did) this positive testimony of moving 
crippled cars, it was within their province to draw the inference 
that such proven projection did the hurt. In the Smith Case there was 
no proven projection. We think the case cited and the présent one 
(considered together) perf ectly illustrate the différence between a legiti- 



348 24» FEDERAL EBPORTKB 

mate prcsamption from proven facts, and an attempted and unlawful 
presumption from another presumption. 
Judgment affirmed, with costs. 



THE NIQRETIA. 

(Circuit Conrt of Appeals, Second Circuit Tebroary 9, 1918.) 

CouBTB €=3356 — TAKiNà Appeal — Fées — Peepayment. 

Act Jone 12, 1917, c. 27, § 1, 40 Stat. 1571 whlch, under the captlon 
"United States Courts," niakes an appropriation for fées of clerl£s, prp- 
vlded tliat courts of the United States shall be open to seamen wlthout 
furnisiiing bond, or propayment of or mailing deposlt to secure fées or 
costs, does not apply to the prosecution of appeals in the Circuit Court 
of Appeals ; the cierk of that tribunal having a stated salary, appropria» 
tion for whlch was made by Act March 3, 1917, c. 163, § 1, 39 Stat. 1119. 

Appeal from the District Court of the United States for the South» 
ern District of New York. 

lyibel by Hassan Abdu and others against the steamship Nigretia, 
her angines, etc., claimed by the Limerick Steamship Company. There 
was a decree for claimant, and Hbelants appeal. On motion by libel- 
ants for an order directing the clerk of the Circuit Court of Appeals 
to accept and file the transcript or apostles without the payment of, 
or security for, any fées whatever. Motion denied. 

Silas B. Axtell, of New York City, for appellants. 

Kirlin, Woolsey & Hickox, of New York City, for'appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. This motion is renewed because of the passage 
at tlie first session of the 65th Congress of the Act of June 12, 1917. 
This appropriation bill (at 40 Stat. 157), under the subheading or cap- 
tion "United States Courts," allots: 

"For fées of clerks $215,000: Provided, that courts of the United States 
shall lie open to seamen, wlthout furnishlug bond or prepayment of or making 
deposit to secure fées or costs, for the purpose of enterlng and prosecuting 
suit or suits in their own name," etc. 

It is urged that this statute applies to the prosecution of appeals in 
the Circuit Courts of Appeal; and it is apparently thought that the 
appropriation covers salary of the clerk of this court. This is a mis- 
take. Clerks of Circuit Courts of Appeal hâve a stated salary, not 
dépendent on fées, of $3,500 each, and for the fiscal year ending June 
30, 1918, appropriation therefor was made by chapter 163 of 1917 
(act signed March 3, 1917, and appropriation stated in 39 Stat. 1119). 

The statute relied upon by the moving party can refer there fore 
only to courts other than Circuit Courts of Appeal, and certainly to 
District Courts, for the clerks of which no provision is made in chapter 
163, supra. 

It follows that the motion must be denied. 

$=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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LEBEBT V. PACIFIC MAIIj S. S. CO. 

(Circuit Court of Appeals, Fifth Circuit. March 21, 1918.) 

No. 3106. 

Death cS=»31(3) — Actions — EiOht of Personal Représentative. 

Where no provision of law of the Canal Zone gave a right of action 
to the Personal représentatives of a deceased person, tlie personal repré- 
sentative can maintain no action for wrongful death. 

In Error to the District Court of the United States for the Canal 
Zone; Wm. H. Jackson, Judge. 

Action by Ursulina Lebert against the Pacific Mail Steamship Com- 
pany. There was a judgment for défendant, the action being dis- 
missed, and plaintifif brings error. Afhrmed. 

Valentine E. Bruno, of Ancon, C. Z., and Donelson Caffery, Lamar 
C. Quintero, and J. M. Quintero, ail of New Orléans, La., for plaintiff 
in error. 

Stevens Ganson and Théodore C. Hinckley, both of Panama, R. P., 
for défendant in error. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

WALKER, Circuit Judge. This writ of error présents for review 
à judgment dismissing a suit brought by the administratrix of the 
estate of Daniel Lebert, deceased, to recover damages for his death, 
alleged to hâve been caused in the Canal Zone by négligence attribu- 
table to the défendant in error. It is not necessary to décide whether 
the provisions of the Canal Zone law relied on in behalf of the plain- 
tiff in error do or do not give a civil right of action for wrongfully 
causing the death of a human being. No provision of that law of 
which we are advised indicates that such a right of action is given 
to the Personal représentative of the deceased person. 

The judgment is affirmed. 



THE W. H. FLANXERY. 

(Circuit Court of Appeals, Second Circuit. January 16, 1918.) 

No. 56. 

Admiralty <S=^118 — Keview — Findinqs of Fact. 

An api)ellute court Is reluctant to dlsturb a fintling of fact In an admiral- 
ty case by the trial judge, who had the advantage of seeing and hearlng 
the witnesses. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Libel by William Beard and another against the steam tug W. H. 
Flannery and her engines, etc., claimed by James H. Flannery. From 
a decree for libelant, claimant appeals. Affirmed. 

®=>For otber cases eee same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Macklin, Brown & Purdy, of New York City (Pierre M. Brovvn, 
oi New York City, of counsel), for appellant. 

Ralph James M. Bullowa, of New York City, for appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. The' question which this case présents involves no 
question of law. The District Judge, who saw and heard the witnesses, 
lias found as a fact that the collision was occasioned by the Flanhery's 
failure to comply with the signal given by the Beard and which the 
Flannery had accepted. This court is reluctant to disturb a conclusion 
of fact reached by a trial judge, who had the advantage of seeing and 
hearing the witnesses. 

Decree affirmed. 



OMAIIA GAS CO. v. CITY OF OMAHA. 
(District Court, D. Nebraska, Omaha Division. October 13, 1914.) 

(No. 103Z.) 

1. Municipal Cobpokations iS=2'î2 — Contracts — I'eriod. 

Whiere tlie cliarter of a tity autliorized tlie mayor and council to pro- 
vide by ordinance or contract witli any compétent party for the supplying 
and furnishing of gas, a contract extending for reasonable period is valid, 
and the authorlty of the niayor and oouncll Is not Impliedly limited to the 
officiai iife of the council enacting the ordinance. 

2. Gas <S=»14(2) — Conteacts — Charter. 

Omaha City Charter (Comp. St. Neb. 1891, c. 12a) §§ 50, 61, déclare 
that the mayor and council shall hâve povver to provide for the lighting 
of streets, laying down of gas pipes, and to regulate the sale and use of 
gas and electric llghts, and fix the price of gas, and that the mayor and 
council shall hâve power to erect, construct, and maintain waterworks, 
and to raake ail needfui rules and régulations concerning the use for the 
water supply. By Laws Neb. 1893, c. 3, § 9, the latter section of the char- 
ter was amended, so as to autliorize the mayor and city council to erect, 
construct, purchase, maintain, and operate subways or conduits, water- 
works, gasworks, and electric light plants, and to provide by ordinance or 
contract with any compétent party for the supplying and furnishing of 
water, gas, or electric light, and to fix the rates. Held, that section 61, 
as amended, though construed with section 50, did not llmit the power of 
the mayor and council to gr.int a franchise for a fixed period and a con- 
tract with a gas company tixing rates for 25 years was valid, for, while 
the surrender of the public power to flx rates uuist clearly appear, the 
language should receive its ordinary construction. 

S. Statutks <S=3ll2 — Amendment — Title. 

The title of I^aws Neb. 1893, c. 3, purported to amend, among others, 
section 61 of the prevlous charter, which related only to the water supply 
for the city. Const. Neb. art. 3, § 11, déclares that no blll shuli contain 
more than one subject, and the same shall be clearly expressed in its 
title. Ileld that, as the supplying of water, gas, and electricity, ail dealt 
with in the amendatory act, were germane to the thought of the original 
act, whicli was the supplying of the inhabitants of the city with a con- 
veuieuce of modem urban llfe, the title was broad enough to include the 
amendment. 

^=9For other cases see same topic & KQY-NUMBBR in ail Key-Numbereâ Digests & Indexes 



OMAHA GAS CO. V, CITY OF OMAHA 351 

4. Statutes ©=112, 139, 141(1)— Amendment—Title. 

Laws Neb. 1893, c. 3, § 9, amending section 61 of the Omaha city 
charter, Is not invalid as amending section 50, thougli expressing no sucli 
intention in tlie title, nor invalid as faillng to set ont section 50 as 
amended, and failing to rejieal it; tlie amendatory act not encroacliing 
on the powers of the clty as expressed in section 50. 

5. (3AS <S=3l2 — SUPPLY TO MUNICIPALITY — OONTBACTS — VaLIDITT. 

Though the act iinder which a city coiitracted with complainant for 
the furnishing of gas for 25 years- at a ttxed rate was invalid, yet, 
where the validity of the contract was for raany years recognized by 
municipal authorities after the enactnient of a new charter, under 
which it would hâve been valid, the city canuot thereafter question the 
contract. 

In Equity. Bill by the Omaha Gas Company against the City of 
Omaha. Decree for complainant. 

Guernsey, Parker & Miller, of Des Moines, lowa, and W. H. Herd- 
man, of Omaha, Neb., for Omaha Gas Co. 

W. C. Lambert, of Omaha, Neb., for City of Omaha. 

MUNGER, District Judge. This suit was brought to enjoin the 
enforcement of an ordinance of the city of Omaha, which undertook 
to fix the price to be charged by défendant for gas at $1 per 1,000 
cubic feet. The sole question presented is whether the city stripped 
itself of the power to make such réduction, by entering into a con- 
tract with the defendant's predecessor, whereby the city granted the 
right to it and its successors to charge at least $1.25 per 1,000 cubic 
feet for 25 years from December 20, 1893. 

[1] It is admitted that this contract was made, and there is no dis- 
pute over its terms ; but the claims of the city are : (1) That the mayor 
and council had no power to make such a contract as to future rates 
to be charged, because the source of power, the amendment of the act 
of the Législature, commonly called the city charter, was not passed 
pursuant to the constitutional requirements ; and (2) if constitutional, 
a proper construction of it did not confer authority to fix rates for 
25 years. The section of the charter in question is as f ollows : 

"Sec. 61. The mayor and council shall hâve power to erect, construct, pur- 
chase, maintaln and operate subways or conduits, waterworlts, gasvvorks and 
electrlc light plants, either within or without the corporate llmits of the city, 
and shall hâve power to fix, charge and collect a reutal or compensation for 
the use of subways or conduits, and of water, gas or electrlc lights fnrnished 
cousumers, and to make ail needful rules and régulations concerning tti<i use 
of such subways, conduits, water, gas or electrlc lights, and to do ail acts nec- 
essary for Ihe construction, completion, management and controi of the 
same, including the appropriation of prlvate property for the public use in 
the construction and opération of the same, compensation for such appropria- 
tion to be made as is provided by this act and the mayor and council of each 
city created or governed by this act shall bave power to provide by ordinance 
or contract with any compétent party for the supplylng and furnishing of 
water, gas or electrlc light, or electrlc power, to the public or private con- 
sumers within such clty, and the rates, terms and conditions upon which the 
same may and shall be supplied and furnished durlng the period named in the 
ordinance or contract." 

^ssFor other cases see same toplc & KEY-NUMBBR In ait Key-Numbered DiEests & Indexes 
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See section 9, c. 3, General Laws of Nebraska 1893. 
Prior to the amendment just quoted there existed two sections of 
this city charter, as follows: 

"Sec. 50. The mayor and council shall hâve power to regulate and provide 
for the lighting of streets, laying down gas pipes, and érection of lamp posts, 
electric towers, or other apparatus, and to regulate the sale and use of gas 
and electric llghts, and fix and détermine the priée of gas, the charge of 
electric llght, and the rent of gas meters vylthln the clty, and regulate the 
inspection thereof, and to regulate téléphone service and the use of téléphones 
within the city, and to fix and déterminé the charges for téléphones and télé- 
phone service connections, and to prohlbit or regulate the érection of telegraph, 
téléphoné, or electric ligttt pôles, or other pôles for whatsoever purpose de- 
sired or used in the public grounds, streets, or alleys, and the placing ot 
wires thereon, and to require the removal from the public grounds, streets, 
or alleys, of any or ail such pôles, and to require the removal and placing un- 
derground of any or ail telegraph, téléphone, or electric wlres." 

"See. 61. The mayor and council shall hâve power to erect, construct, and 
malntaln waterworks, either wlthln or virlthout the corporate limlts of the city, 
and to make ail needful rules and régulations concerning the use of the watçr 
supplied by such waterworks, and to do ail acts necessary for the construction, 
completion, management, and control of the same, including the appropriation 
of private property for the publie use in the construction and opération of 
such waterworks, compensation for such appropriation to be made as Is pro- 
vlded by this act. And the mayor and council of such clty created or governed 
by this act shall hâve power to construct and maintain waterworks on such 
terms and under such régulations as may be agreed on, or to provide by con- 
tract for the construction and maintenance or leasing of waterworks, or any 
main or Une thereof, or settling basins therefor." 

Sections 50 and 61, c. 12a, Comp. Statutes of Nebraska 1891. 

As to the construction to be placed upon the language of the act, 
the city contends that, because no limit of time for the duration of 
the contract is fixed by section 61 of the charter, the implied Hniit is 
during the officiai lif e of the council that enacted the ordinance. No 
décision pf the Suprême Court of Nebraska is cited to sustain this 
proposition, and the Suprême Court of the United States hâs beld 
that, where the power exists to make a contract for the furnishirig 
of such service, a contract extending for a reasonable period will be 
sustained. Détroit v. Détroit Citizens' Street Railway Co., 184 U. S. 
368, 22 Sup. Ct. 410, 46 L. Ed. 592 ; Vicksburg v. Vicksburg Water- 
works Co., 206 U. S. 496, 27 Sup. Ct. 762, 51 L. Ed. 1155. 

[2] It is further contended by the city that the language of section 
61 of the city charter, considered in connection with the language 
of section 50, does not grant the right to the mayor and council to fix 
rates for 25 years, but only to grant a franchise for a fixed period. 
It reaches this conclusion by transposing the clauses of the statute, 
so that the words "during the period named in the ordinance or con- 
tract" foUow the words "supplying and furnishing" and by supplying 
the words "shall hâve power to fix" before the words "the rates, 
terms and conditions on which the same may and shall be supplied 
and furnished." This seems to be a violent change of the language 
of the act, and to express a différent meaning from that which the 
Législature intended. In the language of a grant of this nature, where- 
by the public surrender the power to fix rates, 'the siirrender must 
clearly appear and any reasonable doubt must be solved in favor of the 
pubHc ; but the cases cited on behalf of the city to support its contention 
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as to the meaning o£ the language of section 61 présent such différences 
in the language of the statutes referred to from the language of this 
grant as to throw no light upon its interprétation. The courts incline 
j the natural and usual construction of the words of a statute, and 
the ordinary construction of the language employed hère would make 
the words "during the period named in the ordinance or contract" 
apply alike to the rates, the terms, and conditions, and thus give the 
mayor and council power to contract for the period as to rates, 
terms, or conditions on which water, gas, electric light, or power may 
be supplied. 

[3] The city also contends that the Législature exceeded its au- 
thority in the attempt to enact the amendatory statute, so that the act 
is invalid, and no law, and hence the mayor and council had no au- 
thority under it to make the contract fixing rates for twenty-five years. 
The Constitution of Nebraska provides (article 3, § 11): 

"No bill shall contain more than one subject, and the same shall be elearly 
expressed in its title. And no law shall be amended unless the new act 
contain the section or sections so amended, and the section or sections so 
amended shall be repealed." 

The title of the amendatory act purported an amendment, among 
other sections, of section 61 of the previoUs charter, and it is said that 
this title did not elearly express the subject of the amendment, be- 
cause the prior section 61 related only to a water supply for the city, 
and therefore an amendment relating to the supply of gas and elec- 
tricity, was not germane to the subject of the amended section. It 
does not seem to be claimed that there is more than one subject in 
the amended section 61, although it relates to subways and conduits, 
to waterworks, gasworks, and electric light plants and to the érection, 
purchase, maintenance, and opération of them, as well as to the poWer 
to contract for the supplying of water, gas, electric light and power. 
It would be a needlessly rigid construction of the constitutional re- 
striction to require a separate act, or even a séparate section in each 
city charter, as the subject changes from conduits to subways, gas, 
water, electric light, or power, and no décisions are cited to support 
such a claim. 

Indeed, such a construction would nullify section 50 of the charter, 
which counsel for the city claim is the only valid section relating to 
the subject of this suit, as that section relates to gas, electric Hghts, 
and téléphones, to providing for a supply and the régulation of the 
price, and other topics. It bas of ten been declared that this consti- 
tutional requirement is satisfied if there is one gênerai object in an 
act (Kansas City & O. R. Co. v. Ftey, 30 Neb. 790, 47 N. W. 87), and 
hence an entire Civil or Criminal Code, or an entire city charter, may 
be enacted under one titk. If such varied interests may bè within 
the sweep of one act, no reason is pereeived why a section of a city 
charter may not relate to such cognate subjects as gas, electricity, 
snd water, and to the procurement, régulation, and ownership 
thereof. The central thought o£ the original section 61 was the vestr 
ing of power in the city to supply the inhabitants with:a convenience 
of modem urban life, and the addition by amendment of other sim- 
249 F.— 23 
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ilar objects, such as gas, electricity, electric power, subways, and 
conduits, was not surreptitious législation, but an appiropriate enlarge- 
nient of powers kindred to'those already existing by virtue of the 
original section. 

[4] It is furthér objected that this amendment, so far as ît per- 
mitted the mayor and'council to enter into a contract as to rates for 
gas or electric lights, was an amendment of section 50 of the charter, 
and therefore was invalid, because the title does not purport an 
amendment of that section, nor is that Section set out as amended, 
nor is it repealed. By section 50 the mayor and council had power 
to provide for the lighting of streets and the laying down of gas 
pipes and to regulate the sale and use and to fix the price of gas., 
By the amendatory section 61 the council is not deprived of thèse 
powers, but is given additional power to erect or purchase,, and 
to maintain and operate a gas plant, to fix and collect a compen- 
sation for the use of such plant, and to make a contract for the 
supply of gas and the rates for which ît shall be supplied for a 
term of years. There is nothing inconsistent in the grant of thèse 
powers. The city's right to procure lights by allowing the use of the 
streets by a company is not invaded by a further grant of power to 
erect its own plant and to furnish illumination thereby. It may be 
doubted whether the right to regulate the rates for supplying gas is 
destroyed by a grant of , the right to smake a contract for a limited 
period at fixed terms. The city may exercise either power, and thus 
withhold its hand from any contract, if it so desires. Its entire free- 
dom "to regulate the sale and use of gas" and to "fix and détermine 
the price of gas" was left unimpaired by the Législature, if it wished 
to exercise such right, and not to enter into any contract. 

[5] Whether it be deterrained that the act of 1893, under which the 
mayor and council made this contract, was valid or otherwise, in 1897 
the Législature of Nebraska enacted a new city charter for the city 
of Omaha (chapter 10, Gen. Laws Neb. 1897), and section 135 of 
that act is a re-enactment of the terms of section 61 as it appears in 
the act of 1893.^ No question is made of the validity of that act, nor 
that the mayor and council had power after its passage, to maice a 
contract, such as the bne in question in this suit. In 1905 (Iaws 1905, 
c. 14j § 103) the, Législature modifièd the statute by limiting; the term 
of a contract that mightbe made by the city to a period of 10 years. 
For about 14 years after. the lenactment of the charter of 1897, both 
the city atid the gas company acted under the terms of the ordinance 
treating it 'as' valid; the company expending large sums of money 
in' relfsùîcé lipon the contract and the city receiving a royalty; as pro- 
yided by this contract, of 5 cents per 1,000 cubic f«et on the sale of 
gàs, and ipaying f or gas used oby it but the siim of $!• per 1,000 cubic 
feët, as provided in the contract. 

As the city had the power tô make this contract after the enactment 
of theiaw of 1897, its conduct in treating it as a valid law for so long 
a period theréafter 'mtist be takeé as estopping it from thereafter 
questioning it The situation is essentially the same as in the case 
of City Railway Cô. v. Citizens' Street Railroad Co., 166 U. S. 557, 
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569, 17 Sup. Ct. 653, 657 (41 L. Ed. 1114). The dtyof Indîanapolis 
had granted to a street railway company the right to operâte.a strèet 
railway, using horses as a motive power, and subsequently, in 1889, 
an ordinance was passed allowing the company to use electricity as 
a propelling power. This ordinance was passed without législative 
authority so to do, but in 1891 the Législature conferred the right upon 
the council to authorize the use of electric power by street railway 
companies. It was held that this subséquent authority, and the con- 
duct of the city in allowing the company to proceed thereunder placed 
the grant beyond attack. The court says : 

"At this time there was no law of the state permitting electricity to be 
used, and it is now clalmed that the common council exceeded Its powers In 
authorizing this change to be made. But it seems that on March 3, 1891, a law 
was enacted by the General Assembly, deelaring 'that any street or horse 
rallroad heretofore or hereafter organlzed * • • may, wlth consent of 
the common council of the city, * • • use electricity for motive power.' 
Conceding, although not decidlng, that the city might hâve exeeeded Its law- 
ful power In authorizing the change from animal power to electricity, in the 
absence of législative authority so to do, we think the act of 1891 should be 
c-onstrued, not only as conf errlng a new authority upon the city, but as a 
ratification of what the city had already done in that direction. In vlew 
of the large expenditures Incurred by the company upon the faith of this 
oi-dinance, it is ill becoming the city to set up its own want of power to 
make it, when such power was dlrectly and explicltly given a tew months 
thereafter." 

The principle announced in tliis case is décisive that the contract 
in this case made by the mayor and council and the plaintiff's as- 
signer is not now open to attack by the city, and hence that the city 
may not enforce the provisions of the new ordinance fixing the priée 
of gas until the terms of the first contract hâve expired. 

A decree may be prepared accordingly. 



In re HAWKINS et al. 

In re VATTER-LYNN MILLINERY CO. 

(District Court, N. D. Georgla. Aprll 12, 1918.) 

Nos. 855, 856. 

BANKRUPTCY ©soSllCé") — CLAIMS — INDIVIDUAL CBEDTTORa. 

Whore a créditer of a corporation knew of the Insolvency of tlie cor- 
poration, as well as of the insolvency of its controlling stockholder, a 
note given such créditer by the stockholders for the amount of its clalm 
against the corporation constituted a légal fraud against the individual 
creditors of the stockholders, and was not provable against them individu- 
ally. 

In Bankruptcy. In the matter of Misses M. E. Hawkins and 
Lucile Hawkins, bankrupts. The claim of the Vatter-Lynn Milli- 
nery Company was disallowed by the référée, and claimant pétitions to 
review. Affirmed. 

See, also, 243 Fed. 792. _^ 

^=s>Foi- other cases see sanii tople & KEY-NUMBER in ail Key-Numbered DigeaU b Indexes 
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Denny & Wright, of Rome, Ga., for claimant. 
T. W. Lipscomb, of Rome, Ga., for trustée. 

NEWMAN, District Judge. The Vatter-Lynn Millinery Company 
filed with the référée in this case proof of claim for $1,050.15, to the 
allowance of which the trustée filed objections. The référée, after 
hearing the matter, disallowed the claim, and the matter is now hère 
on a pétition to review his finding. The opinion filed by the référée in 
the case is as follows: 

The Vatter-Lynn Millinery Company, of Loulsville, Ky., flled with the 
référée In this case proof of claim. for $1,050.15. To the allowance of the 
claim the trustée bas filed objections, the chief ground of oMection belng 
that the note upon which the proof of claim Is based was wlthout a considéra- 
tion, and that the giving of said note while the bankrupts were insolvent was 
a fraud on their creditors. The Vatter-Lynn Millinery Company orlginally 
had a deht against the Hawklns-KIug Millinery Company for $1,669.69. This 
debt was proved in the bankruptcy case of the Hawkins-KIng Millinery Com- 
pany, and recelved Its proportiqnate share on the composition carried througU 
in that case. This reduced the debt to the sum of $1,050.15, which Is now at- 
tempted to be proved against the Misses Hawklns, who also filed liidivldual 
pétitions In bankruptcy at the same time that the Hawkins-King Millinery 
Company went Into bankruptcy. Orlginally, the Vatter-Lynn Millinery Com- 
pany had a claim, as stated, against the Hawkins-KIng Millinery Company, 
of which the Misses Hawklns owned a controUlng Interest. In order to better 
secure the payment of this debt, the Misses Hawklns, on the 15th of Septem- 
ber, 1916, gave a third security deed to the Vatter-Lynn Millinery Company 
upon real estate which they owned In Atlanta, and which was the only prop- 
erty that they owned. This note was attacbed to and was a part of the se- 
curity deed.: The security deed was held Invalid by the bankruptcy court, 
and the Vatter-Lynn Millinery Company is now attempting to set up the note 
as an unsecured debt. 

The considération of said note was alleged by the payées to be extension of 
tlme and extension of crédit. The note was made payable on deniand. and 
any extension of tlme by the payées was entirely voluntary, as they could 
demand payment at any time. The extension of crédit, under the évidence in 
this case, is not apparent. There is no évidence tliat the Vatter-Lynn Millinery 
Company ever shipped any goods to the Hawkins-Kiug Millinery Company or 
the Misses Hawklns after this note was given. Miss M. E. Hawkins testi- 
fled, on examination, as follows: "Q. On Heptember 15, 1016, you récite that 
you made a deed to secure $1,669.69, on this same property, to the Vatter- 
Lynn Millinery Company of Loixisville. You recite that It is a third security 
deed, or a lien secondary to the deed to Mrs. ïoung. At the time that you made 
that deed, did you get any cash from the Vatter-Lynn Millinery Company or 
anybody else? A. No, sir. Q. That was a debt that was due the Vatter-Lynn 
Millinery Company, a corporation, wasa't It? A. Yes, sir. Q. You got nothing 
for making either one of thèse last two deeds, then ? A. Nothing at ail." 

On page 9 of Miss M. E. Hawklns' testimony, she testllied in référence to 
this same transaction: "A. I belleve I told him that the corporation was to 
hâve an extension of time. Q. And to get more goods? A. If I wanted them ; 
yes, sir. Q. Dld you get any more goods? A. I don't remember. Q. You 
don't owe hIm anythlng elsé but this, do you? A. No, I don't owe hlm, any- 
thing else." 

This testimony was In référence to whether the Vatter-Lynn Millinery Com- 
pany shipped any more goods to the Misses Hawkins after they gave this 
note attached to the security deed. Ibis seems to be the only direct testi- 
mony regaïdlng the question of further extension of crédit after the note was 
given by the Misses Hawklns to the Vatter-Lynn Millinery Company. It ap- 
pears, then, that the considération for this transaction is, to say the least, In- 
deflnite. The extension of time, if such it was, was entirely' optional with the 
holdcrs of the note. The extension of crédit does not appear to bave beeu 
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glven ; hence there seems to be no real considération. The note given by tlie 
Misses Hawliins to tlie Vatter-Lynn Milllnery Company was a necessary part 
of the seciirity deed proceeding. Tliere is no évidence that tliey would hâve 
given the note in any otlier way. It was given a little more than 30 days be- 
fore the banlîruptcy pétitions were flled, and vsfhen it seems évident tliat 
both the Misses Hawliins were Insolvent. I do not think the facts in the case 
in the lllth Georgia Keports, cited by attorneys for tlie claimants, fit this 
case. 

In the opinion of the référée, if the lien given by the Misses Hawkins tq 
secure this debt was vold for lack of considération, there was no debt, and 
consequently the note has no standing In court. It seems to me to be apparent 
that the bankrupts were insolvent at the time they gave this note and seeurlty 
deed, and that they were attempting to secure the debt of the corporation 
with their own i>roperty, although both they and the credltors they were at- 
tempting to secure were avvare of this fact. I am not sure that tliis would be 
sufficieut to prevent proving tbi.s clalm as an uusecured debt, but I do feel snre 
that the évidence regarding considération is sulliclent to justify the conclu- 
sion that tljcrc w:is no actvial considération given for the note. It is there- 
fore ordered that tlie clalm of the Vatter-Lynn Mlllinery Company be dis- 
allowed." 

After argument of counsel and considération of this matter, I am 
thoroughly satisfied that the referee's finding is correct. The Haw- 
kins-King Millinery Company and the Misses Hawkins individually 
were entirely distinct légal entities. The Hawkins-King Millinery 
Company v^as indebted to the Vatter-Lynn Millinery Company, with- 
out any obligation or any légal liability of any kind of the Misses 
Hawkins. The Misses Hawkins, on the LSth day of September, 1916, 
gave to Mr. William F. Vatter, trustée for Vatter-Lynn Millinery 
Company, their individual joint note. According to the findings of 
the référée, sup]îorted by the évidence, at the time the note was given 
both parties knew of the insolvent condition of the Hawkins-King 
Millinery Company and the Misses Hawkins individually. Such trans- 
action constituted a légal fraud as against the creditors of the Misses 
Hawkins, and in conséquence it is, as a claim, invalid and nonprovable 
in bankruptcy. It would be remarkable if one having knowledge of 
his insolvency could create a new debt, without considération, es- 
pecially when the party to whom the 'debt is made has every reason 
to know of the insolvent condition of the debtor. Such claim should 
not bc allowed as against existing creditors. 

The findings of the référée, disallowing the claim of the Vatter- 
Lynn Millinery Company, is approved and confirmed. 



CRABB et al. v. WAÏÏS et al. 

(District Court, I>. Oregoii. March 25, 1918.) 
No. 7840. 

1. DeEDS <S=>76 — VALIDinr — UNDUE iNriATENCE. 

Where deeds bave been obtained through undue influence, tbe grantec 
Is not entltled to dérive advantage therefrom. 

2. Debds i©=72(l)— Undue Influence — Validity. 

To hâve a deed vacated on the gl-ound of undue influence, It is not nec- 
essary to show tbiit thé grantor was Insane, or in a state of mental im- 
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beclUty i^ but it Is sufflcient to sliow that he was In conditton of mental 
weakness and there was a gross inadequacy of considération, from 
which circiimstances imposition or undue influence will be inferred. 

3. Deeds <S=» 196(3) — Validity — Fidtjciaky Relations. 

The existence of a fiduciary relation between tlie grantor and those se- 
curlng a beneflt under a deed ralses a presumptlon against validity, and 
casts tlie burden of .p-roof on those asserting the regularlty of the trans- 
action. 

4. Deeds i®=>211(4) — TTndde Influekce — Secbect. 

Where a deed is attacked as having been obtained through undue in- 
fluence,' the secrecy with wîilch the transaction is accomplished ofteu 
fumlshes a badge of fra>ud. 

5. Deeds <®=»196(4)— Undue Influence — Bueden of Pboof. 

Wnei-e a grantor, who was a very aged man, a few days before his 
death conveyed ail of his lands to the wlfe and daughter of one son, and 
such cpnyeyance was contrary to his prevlous expressed désires, and 
was made a few days after he had of his own volitlon destroyed a will 
which gave the grantor's two sons a larger share than his other child, a 
daughter, those f acts alone east on the grantees the burden of proving 
that the deeds were the free and voluntary act of the grantor. 

6. Deeds <S=>211(4) — ^Undue Influence — Evidence. 

In a suit by a daughter of a grantor to set aside deeds executed only 
a few days before his death, whereby the grantor conveyed ail his éstate 
to the wlfe and daughter of one of his sons, évidence held to show that 
the deeds were the resuit of undue Influence. 

In Equity. Bill by Jerusha Crabb and John Crabb, wife and hus- 
band, against Homer I. Watts ànd others. Decree for complainants. 

James A. Fee, of Pendleton, Or., and A. S. Bennett, of The Dalles, 
Or., for plaintiffs. 

Will M. Peterson and Raley & Raley, ail of Pendleton, Or., for 
défendants. 

WOLVERTON, District Judge. On April 14, 1914, Thomas J. 
Watts signed two deeds by his mark, one purporting to convey to 
Jennie Andersen Watts 120 acres of land, and the other to convey 
to Vernita E. Watts 320 acres, ail in Umatilla county, Or. The in- 
struments were acknowledged before Homer I. Watts, notary public. 
The plaintiff Jerusha Crabb, who is a daughter of Thomas J. Watts, 
and her husband, John Crabb, feeling themselves aggrieved, are seek- 
ing by this controversy to hâve thèse deeds annulled, on the grounds : 
First, that the grantor was at; the time incapacitated to make the 
deeds ; and, second, that he was induced *to make them through un- 
due influence exerted by the défendants Homer I. Watts, Marvel 
Watts, Jennie Anderson Watts, and Vernita Watts. Homer and 
Marvel are the sons of Thomas J. Watts, and are his only children 
and heirs at law, except the plaintiff Jerusha Crabb. Jennie Ander- 
son Watts is the wife of Marvel, and Vernita is their daughter. 

Thomas J. Watts died intestate, on April 20th, six days after the 
deèds were executed. He was in his eighty-third year at the time of 
his death, and had grown very feèble, both physically and mentally. 
When in health and vigor, he was a man of positive habits, and assert- 
ed his own judgment in his dealings with others. The last few years 
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of his life, when hîk health had become somewhat impaîred, lie leased 
his lands to his sons Homer and Marvel on shares, and they account- 
ed to him for his share in the crops. Marvel, perhaps generally, sold 
his grain, and either passed the proceeds to him or to the bank to his 
account. He also paid his taxes and transactted other business for him 
when he was away. There was theréfore this fiduciary relation exist- 
ing between Homer and Marvel Watts and the deceased. 

Deceased was twice married. Jerusha Crabb is the daughter o£ 
the first wife, and Homer and Marvel are the sons of the second, 
making thcm half-brothers of Jerusha. When she was 6 years old, 
Jerusha went to live with her uncle, Marvel Watts, and shortly after- 
wards — within a year — the deceased married a second time. Jerusha 
continued to live with her uncle until she was married to Crabb. In the 
meantime she saw and visited with her father, and he with her, oc- 
casionally. When her uncle died, she shared in his estate, finally 
realizing therefrom $10,000, less a considérable expense in obtaining 
the money. The net amount that she finally received was around 
$9,000. After her marriage, she kept in touch with her father, through 
meeting him occasionally and correspondence, down to the time 
when the deceased and his second wife were divorced, which was in 
the year 1908. After that the deceased visited with Jerusha frequent- 
ly, and at times he made his home with her, extending over periods of 
from a week to three months. In the latter 3 years of his life he 
wrote to her very frequently, and for some periods as often as once 
every week. Generally, however, after his divorce, he made his home 
with his son Marvel, in Athena, Or. Some of the time he was in 
Southern Califomia, on account of his health. At other times he 
stopped in Spokane, and with Mr. Skelton, near Kennewick, Wash. 
In this way he went about as he desired, having practically retired 
from active business. 

In the fall of 1913 — late fall, perhaps — the deceased went to Santa 
Ana, Southern California, and remained there until the latter part of 
February, 1914. His health failing, so that he could net care for 
himself as he wished, he wrote to Jerusha, saying in effect that some 
of them would hâve to come after him. Mrs. Crabb wrote to her 
brother Marvel about it. About the same time Page, a f riend of de- 
ceased, wired Marvel to come for him and bring him home. Marvel 
went for his father and brought him back. He thinks they returned 
the latter part of February or first of March ; he was not able to fiji 
the date. The deceased was taken to Marvel's home. Marvel is of 
the impression that some time later his father received a letter from 
Jerusha, but is not sure about it. At least, he did not read the letter, 
and did not know its contents. Mrs. Crabb makes no mention of having 
written such a letter. Marvel says that on March 16th or 17th he took 
"father up there [to Jerusha's] at my own father's request." Jerusha 
says it was the 17th that they came. 

The Crabbs lived near St. John, Wash. When the deceased came 
there, he was quite feeble, and unable to move about without support. 
The next morning, or the day after he arrived at his daughter'5 
home, in talking about his business and property, he told her that he 
had made a will, and requested her to send for it, giving as his reason 
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that he "didn't want it; it didn't suit him." The daughter had na 
previous knowledge of his having made a will. She declined to send 
for the will as requested. Deceased then asked her husband to send 
for it, and he also declined. He then requested W. D. Parker, a 
neighbor, to write for it. Parker wrote to Mr. Fay Le Grow, cashier 
of the First National Bank of Pendleton, who had the custody of the 
document, to send it up to the old gentleman. This was on the 24th of 
March. The will was forwarded, and was received by the deceased 
on the 27th. Watts signed a confirmatory letter of that date, and 
dated the same in his own hand. When the will was received, without 
opening the envelope in which it was sealed, he requested his daughter 
to put it away, which she did. Shortly afterwards — a few days — he 
asked her to get the will for him. He then opened it, and read it, and 
asked his daughter to burn it. This she declined to do ; but at the 
suggestion of Viola Crabb (now Wbeeler), a daughter of Mrs. Crabb, 
he put the will in the stove himself, and it was burned. Viola opened 
the stove for him, and helped him up, and he dropped the paper in. 

Unknown to deceased, Mrs.. Crabb read the will over his shoulder. 
It bore date October 25, 1910, and gave to Mrs. Crabb $200, and the 
remaindèr of the property to Homer and Marvel Watts, share and 
share alike. The record shows that deceased had executed two other 
wills prior to that one. One of them was executed in 1899. By this 
will he gave to his wif e the place he had in Athena, and 160 acres 
of land besides, some money, perhaps $100, ta Mrs. Crabb, and the 
remàinder of his property to his three boys, to be divided equally 
among them. Thére were then three sons living. The other will was 
executed November 25, 1905. By that he gave to Jerusha $10, and 
the remaindèr of his property to his wife and his two sons, Marvel 
and Homer. The bequests in thèse several wills seemed to be in ac- 
cord with déclarations the testator had made from time to time to his 
friends and persons of his acquaintance, running down to' near the 
time when he went to his daughter's. When the will was destroyed, 
deceased gave expression to his thought, "Now it is done, and they 
will ail share equal." This is what Mrs. Wheeler understood him to 
say. Mrs. Crabb understood him to say, "Now it is done," with a 
laugh, "you shall hâve your share equal." Thèse were the only two 
witnesses to the incident. 

On the 3d of April, Mr. Watts was taken seriously ill, and Dr. 
Mcintyre was called. His trouble was sciatica in the right leg and 
bladder affection. Dr. Mitchell was called into consultation, and an 
ansesthetic was administered before he was relieved. Dr. Mcintyre 
is not certain as to the day the consultation took place and the relief 
had, but is of the impression that it was not long after he was first 
called. Thë deceased was left in a greatly weakened condition physi- 
cally, and thereafter had to be taken from and put to bed; he was 
unab'e to feed himself, and, to a certain extent had lost the use of 
his hands. 

Marvel, with his mother, wife, and daughter, went up from Athena 
to visit his father:on the 3d of April. This was on Friday. The 
mother and daughter returned on Sunday, and Marvel and his wifê 
remained until Monday. Considérable conversation was had among 
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them and with the old gentleman. This will be referred to later. 
Mrs. Crabb told Marvel, soon af ter bis arrivai, tbat the old gentleman 
had destroyed bis will. Marvel is of tbe belief tbat sbe said it was de- 
stroyed tbat morning, the 3d; but Mrs. Crabb dénies that she told 
him it was destroyed that morning, for, she says, it was destroyed 
some days before — Monday, Tuesday, or Wednesday before. 

Marvel went back to the Crabbs' place on the Friday following, 
being tbe lOth of April, and brought his father down to Athena the 
next day, the llth. The father was carried from his bed to an auto- 
mobile, and taken to the railroad station, some 7 or 8 miles distant, 
where be was put on an improvised stretcher or cot, and carried in the 
baggage car of the train to Athena, a distance of some 140 miles. On 
his arrivai at Athena, be was taken oh a dray to Homer's home. Mrs. 
Carden was called the next day to nurse him. On Sunday his divorced 
wife came over from Walla Walla to see him. 

Now we come to the incident of the exécution of the deeds. Homer 
relates that be heard part of the conversation between his father and 
mother ; that his father wanted to provide further for his mother, 
but that she finally said: 

"Now, Tom, I dnn't kuow that I care about the property at ail. The ehil- 
dreii that hâve nuide it are entltled to it, and I would jiiist let it go that 
way." 

Homer further relates that, on the evening his father came to his 
(Homer's) home, be had a talk with him, and, after alluding to the 
destroying of the will, his father said: 

"I hâve made np my mind that I am poing to do with my property as I 
suggested some time ago ; that is, going to give a part of it to your mother, 
and I ani going to provide for Vernita, because she is a cripple, and Marvel's 
wife, and the balance of it I ani going to leave to pay up the debts, and I 
hope yoii ehildren will ail get g'^od fiàends, because you ail hâve enough 
property. Now, let iirop-rty not divcivce you ehildren any longer." 

Homer further relates that, on Sunday evening or Monday morning, 
his father directed him how to make the deeds, and then said to 
him: 

"Now, Homer, Jerusha understands how the i)roperty is to go and why she 
is not getting any of it, be(;ause it bas beeu a mutual understanding that she 
got ber property from Uncle Marvel ; and Marvel will hâve no objections 
at ail, because it goes into the famlly. * ♦ • i think you ehildren can get 
along better than you bave in the past." 

Homer replied : 

"You know I bave maue my way so far, and I am going to make it the rest 
of tbe way ; but » * * i would piefer to bave somebody else Write the 
deed." 

To this the father said : 

"Now, Homer, you are the only one that is going to cause a lawsuit in this 
matter, and I want you to attend to it for me, and attend to it right." 

And Homer said : 

"I will not cause a lawsuit in this matter, If I don't get a pleasant loot 
from this time out. * * • If you don't want any trouble, I will cause 

."lone." 
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Further on he quôtes his f ather as saying : 

"I hâve made up my mind wliat I am golng to do wlth my property. 
* * * Now, Homer, I am not golng to leave any of you auything, so you 
will hâve nothing to law abolit." 

On Tuesday morning, about 1 1 o'clock, Homer took his f ather out 
in his automobile for a ride. They stopped at the drug store in the 
town to get some medicine, and then proceeded on to the town of Ad- 
ams, about five miles distant. On returning to the house, Homer tes- 
tifies that his f ather said : 

"Do you care If you drive me out to the ranch ï" 

They started, but, having driven part way out, his father told him 
that he would not be able to stand the ride, and so they returned to 
the house again. He was taken in the house, given something to eat 
while sitting in a chair, and then put on the bed. Homer then went to 
his office and drew the deeds, and returned to the house with Guy 
Jonas. Mrs. Carden, the nurse, had, either at that time or previously, 
signified her intention of going to her own home on some errand, and 
Homer told his wife to take her home in the car. This she did, and 
then took a ride, returning in 45 minutes or an hour later. Shortly 
after they lef t the house, Homer says, his father asked to be taken up. 
He and Jonas took him out in the sitting room and set him in a chair. 
The deeds were then read to him, and he signed them by making his 
mark ; the pen being in the hands of Homer, the old gentleman touch- 
ing it as the mark was made. The three persons^ — Homer, his father, 
and Jonas — were ail that were in the house at the time. The old 
gentleman died the Monday following, at the hour of about 8 o'clock 
in the morning, and the deeds were recorded at 11 ;20 and 11 :23 o'clock 
of the same forenoon. 

This is the story which terminated in the exécution and recording 
of the deeds. Now, to return to the time that the deceased was at 
the home of the Crabbs, in order to ascertain his prédisposition in dis- 
posing of his property after burning the will. He talked a great 
deal about his property before destroying the will, and was given 
to much répétition of what he had previously said on the subject, in- 
dicating that he wanted his daughter to share with the boys in what 
he had. At times he would shed tears, and was unable to control his 
feelings. After the will was destroyed, he seemed to be more re- 
signed. When Marvel came to take him away, he at first did not 
want to go, but became reconciled to going. Mr. and Mrs. Crabb were 
also not wiUing that he should be taken away, but yielded, in consid- 
ération that it was thought that he would be better taken care of in 
Athena. The care that was taken of him while at the Crabbs' was not 
essentially différent from that accorded to him at Homer's home, ex- 
cept that a nurse attended him at the latter place. The Crabbs, how- 
ever, w'eré willing to provide a nurse for him, and would hâve done 
so if he had not been taken away. Marvel went to the Crabbs' with 
the express purpose of taking him away, and dominated the situation. 
He was asked: 

"Now, you Insisted, then, on taking him away, did youV" 
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To whlch he answered : 

"Why, I went up after blm; yes. Q. What say? A. I went up after him. 
Q. Well, I say you insisted on taking him awayï A. Well, I did take him 
away." 

Dr. Mcintyre thought it best that he be not removed, but yielded, as 
did Mr. and Mrs. Crabb, on the représentation that he would be bet- 
ter taken care of in Athena. The deceased seemed to be apprehensive 
that Marvel had designs inimical to his (deceased's) wishes respectihg 
his property. This appears from the conversations that took place 
between him and Marvel on the evening before and the morning on 
which they started for Athena. Two of thèse conversations were over- 
heard by Mrs. Wheeler, and in the main by Mrs. Crabb, and the other 
by both, and by Mr. Crabb. In the first conversation he said, in efïect, 
that he would not sign any papers ; that, if Marvel was taking him 
away to sign any pajiers, he would not go ; and that he wanted the 
property to be divided equally among them. To this Marvel answered : 

"It will be as you want it." 

Mrs. Crabb's rendition of the conversation is that her father said: 

"Marvel, if you hâve corne after me to tiike me dovvn to make any papers, or 
sign any papers, I veon't go e'er a step." 

To this Marvel answered: 

"Father, we iiave no snch intention as that. It shall be divided equal. I 
won't influence you to sign anythlng," or words to that effeet. 

At another conversation, while Mrs. Crabb was in the kitchen, she 
and her daughter overheard her father ask Marvel if he would see 
that the property was divided equally between "us three, Marvel, 
Homer, and myself." And Marvel said he would see that it was 
donc, and asked his father, "What makes you worry that way?" or 
"about it," or something that way. A little later Mr. Crabb was 
called in, and the old man took him by the hand, and said : 

"John, you and Jerusha lias been so kind to me, on my word and honor, I 
want Jenisha to hâve her one-third of the property, and I want it divided 
equal." 

Then they took him ont to the automobile, and he was taken to the 
station. 

Marvel dénies that thèse conversations took place, but I am im- 
jpressed with the truth of the statements. Apart from the testimony 
above alluded to, Parker, a disinterested witness, relates that, at the 
time the deceased asked him to write for the will, he told him (Parker) 
that he was not satisfied with it (the will), and said that Jerusha was 
his child, the same as the boys were, and he wanted her to hâve part 
of his property. 

Much has been said about the condition of deceased's mind from the 
time that he was taken ill until he was taken away from the home of 
the Crabbs. Dr. Mcintyre's statement for this is as foUows: 

"I don't believe, if he had been left to his own initiative, that he eould 
hâve vers well planned oui anything that was at ail compllcated, at any rate." 
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The doctor was of the opinion, from the time he fîrst saw him, that 
he could net survive his illness. Dr. Sharp, who attended the de- 
ceased after he was taken to Homer's, says that he was very feeble, 
weak, and exhausted; that he seemed to hâve had a gênerai break- 
down, but seemed to be perf ectly rational, and so continued up to 
about Thursday or Friday. From that time on he was deUrious. 

Dr. Mcintyre, from the time he was called in to see deceased at the 
Crabbs', administered a strong stimulant, consisting of strychnine, un- 
der which he would revive and seem brighter until its effects were lost. 
The same stimulant was continued under Dr. Sharp's treatment. On 
Wednesday or Thursday the patient began to show symptoms of 
pneumonia, which continued to develop until the time of his death. 
For this trouble an expectorant was administered. 

Mrs. Carden, the nurse, says the deceased was rational up to the 
day he took the automobile ride, and perhaps a day or two subse- 
quently ; that he seemed pretty bright on Sunday, but that she never 
talked much with him, and could not say whether he was in a condi- 
tion to transact important business. Other witnesses, neighbors of 
his, seemed to think that his mind was not impaired. 

Several witnesses hâve given évidence to the effect that Watts had 
from time to time given expression to his attitude respecting the final 
distribution of his property, and that, generally, his thought seemed 
to be that while his wife was alive she should be provided for, to the 
extent that she should hâve plenty to supply her wants ; that, Jerusha 
having obtained from her uncle Marvel a considérable sum, she was 
provided for substantially in accord with what his sons would bave 
by an equal division of the estate between them, and that he was so- 
licitous that they should hâve the residue of his estate after his debts 
were paid. But, among ail the witnesses produced, only two hâve 
given évidence of any expression of Watts that would seem in the 
least to indicate that it was his intention to give any of his property 
to Marvel's wife and daughter; that is, other than what Homèr has 
to say about the subject. Marvel says that, along in the summer, be- 
fore his father went to California, while they were out at the ranch, 
his father asked him what he thought about remembering his (Mar- 
vel's) wife, and that he replied: 

"Well, daddy, it is just up to you. Do as you lllte." 

And Taylor testified that the old gentleman indicated to him that 
he was not satisfied with his will (the one that was destroyed), and in 
that connection said that : 

"Marvel's wife would crawl on her liands and knees up tlie stairs to wait 
on him." 

There is some testimony to the effect that the deceased had gotten 
the idea that Homer was not treating him as he should ; that he did 
not corne to see him as he thought he ought. Taylor speaks of this, 
and Dr. Sharp gives expression to some such idea. 

Another matter that should be mentioned: When Homer took his 
father out for the ride on the day the deeds were executed, the father 
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was averse to going, but consented finally. Homer himself testifies as 
to this as f ollows : 

"I took him down town the one tlme. Q. Just the one tlme? A. Tes ; 
against liis wislies. Q. What say? A. Against his wislies. Q. You took Mm 
against liis wishes, you say? A. Tes." 

Dr. Sharp advised against it, and thought he ought not to go ; that, 
in his weakened condition, he was not able to stand it. 

[1,2] The légal principles involved are not intricate, nor difficult 
of application. Where deeds are obtained by the exercise of undue 
influence over a man whose mind has ceased to be a safe guide to 
his actions, it is against conscience for him who has obtained them 
to dérive any advantage therefrom. Harding v. Handy, 11 Wheat. 
103, 125, 6 L,. Ed. 429. But it is not necessary, in order to secure 
the aid of equity, to prove that the grantor was at the time insane, or 
in such a state of mental imbecility as to render him entirely incapable 
of executing a valid deed. It is sufficient to show that, f rom sickness 
and infirmity, he was at the time in a condition of mental weakness, 
and that there was gross inadequacy of considération for the convey- 
ance. From such circumstances, imposition or undue influence will be 
inferred. Allore v. Jewell, 94 U. S. 506, 510, 24 L. Ed. 260. 

[3, 4] A fiduciary relation existing between the grantor and those 
concerned in securing a benefit under the terms of the grant raises a 
presumption against validity, and casts the burden of establishing good 
faith upon the person asserting the regularity of the transaction. 
Clough V. Dawson, 69 Or. 52, 60, 133 Pac. 345, 138 Pac. 233 ; Jenkins 
v. Jenkins, 66 Or. 12, 17, 132 Pac. 542. And the secrecy with which 
the transaction is accomplished often furnishes a badge of fraud. 
Wolf V. Harris, 57 Or. 276, 279, 106 Pac. 1016, 111 Pac. 54. 

[5, G] The deeds in question were in reality executed causa mortis. 
It is hardly probable that any one of the participants engaged in the 
consummation of their exécution believed that the father could sur- 
vive for more than a short time. The deeds purport to hâve been 
given for the considération of love and affection, and $1. While it 
may be conceded that the deceased was possessed of sufficient men- 
tality for the final disposition of his property among his kindred, yet 
it cannot be denied that he was in a greatly weakened and debilitated 
condition, both physically and mentally. Dr. Sharp, his old physician, 
says "he was very feeble, and weak, and exhausted," and had sufïer- 
ed a gênerai breakdown. It is not doubted that a person in such a 
condition is readily susceptible to extraneous influences. 

Now, we hâve the fact satisfactorily proven that he burned his 
will of his own volition, and that his declared purpose in doing so 
was that his children should share equally in his property, Jerusha in- 
cluded. This was manifestly the state of his mind when he left the 
home of the Crabbs. In three days thereafter, he deeded his property, 
not to his own sons or daughter, but to the wif e and daughter of one of 
his sons — persons who had no direct claim upon his bounty. This 
was absolutely contrary to ail his déclarations during the latter years 
of his life ; a thing whoUy unexpected, and unnatural to contemplate 
from his standpoint. No statement was ever made by him to any 
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one, unless it was to Homer, that he intended to give ail his property 
to Marvel's wife and daughter. Thèse things are in themselves suffi- 
cient to cast the burden upon the beneficiaries under the deeds of es- 
tablishing that the act of executing them was the free and voluntary 
act of the deceased, without instigation or direction of any other per- 
son. This the défendants hâve not done. But, beyond this, there 
are suspicious circumstances that lead to the inference that both 
Marvel and Homer, especially the latter, participated in a plan to ex- 
tort the deèds from the father. Marvel brought his father from the 
Crabbs* home to the home of Homer against his wish, until persuaded 
that it would be bettèr for him to make the move. Homer took his 
father for the ride against his positive wish and désire, and against 
the advice of hîs physician. Homer states that Marvel was présent 
when he went for the drive, but he is not sure about that. When he 
returned from his ofifîce, where the deeds were drawn, Homer re- 
quested his wife to take Mrs. Carden to her home on an errand. She 
was not only taken there, but they went for a drive afterwards, which 
consumed from three-quarters of an hour to an hour. In the mean- 
time the deeds were executed, with none présent except the deceased, 
Homer, and Jonas. The deeds were first delivered by Homer to 
Marvel the next day. Marvel gave them back to Homer for record- 
ing. The latter says he neglected to do it. They were then handed to 
the bankj with the resuit that they were gotten into the recorder's 
hands about three hours after the death of the grantor. 

The incidents are unsatisfactorily explained. Further than this, 
the reason given why he wanted Homer to transact thé business puts 
into the mouth of the father language most unlikely to hâve been ut- 
tered by him, considering the condition of his mind and the circum- 
stances leading up to and attending the transaction. When Homer, 
according to his testimony, suggested to his father that he preferred 
that some one else should write the deeds, he relates that his father 
said : 

"Now, Homer, you are the only one that Is going to cause a lawsult in 
this matter, and I want you to attend to it." 

A little later, when asked if he had related ail that his father said 
about the destruction of the will, Homer replied: . 

"No ; he said he made up his mind thoroughly that he had heard so mucli 
property talk since he had been up there that he knew there was going to be 
trouble if he tried to divlde the property as he had expected to in life, and 
he thoroughly made up his mind that he would deed it ail away, instead of 
deeding portions, as he had talked to me before. And another thing he said ; 
"Now, Homer, you are the most likely one to cause a lawsult, and I am going 
to insist on you flxing tlie property — put you on your honor that you are not 
gbinè to deal with the property or cause aiiy lawsuits.' " 

And Homer says further : 

"I told him thàt I was a good loser." 

The attempt of the witness manifestly is to impute to his father a 
reason for not deediiîg his property as he had talked of before, which 
was thât, if he did So, thére was going tobe trouble; yet he did the 
very' thing that would not only not avoid trouble from the source Ho- 
mer alludes to, but was calculated to drive Homer to a contest. Then 
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the reasoning proceeds that, in order to prevent him froni making 
trouble, the deceased insisted that he (Homer) draw the deeds, for 
thus he would be in honor bound not to attack them. Such reasoning 
was entirely too complex for the old gentleman's understanding at 
that time; it is delusive, and is really what, in the nature of things, 
would not hâve happened. The référence to previous trouble between 
the children has but a semblance of testimony in the record to sup- 
port it. 

After a very careful considération of the entire controversy, I am 
irresistibly impelled to the conclusion that, while the deceased was 
probably possessed of a disposing mind, yet that it was very weak, as 
he was physically, and that, his mind being in such weakened con- 
dition, he was imposed upon and unduly influenced to exécute the 
deeds in question. The decree will theref ore be that the deeds in 
controversy be annulled and set aside, and that plaintiflfs recover their 
costs and disbursements. 

As to the accounting, it appears from the answers of the défendants 
and the testimony that ail the lands covered by the deeds were rented 
to Homer and Marvel on shares, the rental being one-third of the 
crops produced ; the lessees to pay the expenses of production. There 
was produced on the lands claimed to hâve been conveyed to Jennie 
Anderson Watts, in 1915, wheat amounting to 2,028 sacks, which was 
sold for $3,361.06, There was produced on the lands claimed by 
Vernita, in the year 1914, wheat amounting to 2,865 sacks, which was 
sold for $3,863.65, and in the year 1915, 1,085 sacks, sold for $1,912.- 
50; making a total of receipts from crops during thèse years of 
$9,137.21. Jerusha Crabb's interest in this is $1,015.25. To this 
should be added one-ninth interest in the crops for 1917, respecting 
which no testimony has been adduced. From the sum of thèse 
amounts should be deducted one-third of the taxes on thèse lands, 
that hâve been paid by the défendants since the death of Thomas J. 
Watts. The balance would represent the amount of the rents and 
profits that the plaintifif Jerusha Crabb would be entitled to recover 
ifrom défendants. 

Let an order be entered at the f oot of the decree, making a référence 
for ascertaining the further receipts of rents and profits, and the 
amount of taxes paid by défendants on the lands in question. 
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SEABOARD AIR LINE RT. 00. et al. v. UNITED STATES. 
(District Court, E. D. Virginia. January 19, 1918.) 

1. Carkiebs ©=a32(2) — Ti^ANSPOBTATiON Ohauges — Discrimination. 

At a point soutli of Richmond tliree railroad companies were competi- 
tors for traffle to and from tliat city. Each ^oad had switching facilities 
at RicUmond, Connecting with each otlier, and each dellvered traffle 
from compétitive points to industries on its owu tracks In Richmond at 
its tariffi rate to that point, wlthout extra charge for switching; also each 
road absorbed the switching charge of a conipetltor on freight to be 
hauled by It to Industries ou the competltors' tracks at Richmond. Other 
railroad companies, nbt competitors of those for the Southern business, 
entered Richmond and had switching facillties Connecting with those of 
the competlng roads. Such roads, however, did not absorb the switching 
charges on freight to be delivered to industries on the Unes of the 
roads with which they were not in compétition. Interstate Commerce 
Act Feb. 4, 1887, c. 104, § 2, 24 Stat. 379 (Comp. St. 1916, § 8564), déclares 
that. If any common carrier subject to the provisions of the act shall 
directly or indirectly, by any spécial rate, rebate, drawback, or other 
device, charge, demand, collect, or recelve from any person or persons a 
greater or less compensation for any service rendered or to be rendered 
than It charges, demands, or reçoives from any other person, it shall be 
guilty of unjust discrimination. Hcld, that the industries located at 
Richmond on the several railroads should be considered a group of in- 
dustries, and it vvas unjust and dlscrlmlnatory for the competlng rail- 
road companies to make deliveries on thelr tracks wlthout switching 
charges in case of compétitive business, and to absorb same as to indus- 
tries located on the competlng Unes, but to décline to furnlsh the same 
service with respect to Industries located on noucompetlng Unes. 

2. Caebibes <S=32(2) — ^Discbimination— Défense. 

In such case the competlng carriers cannot escape the charge of dis- 
crimination because the delivery of the compétitive shipments was 
whoUy by rail connections. 

3. Cabriebs <®=»32(1) — Intebstatb Commerce Commission — Authobity, 

The Interstate Commerce Act does not deflue the particular aets which 
constitute unlawful discrimination, and that question is left to the In- 
terstate Commerce Commission. 

4. Commerce iS=»95 — Interstate Commerce — Authobit*. 

Fludings of fact by the Interstate Commerce Commission in connection 
with unlawful discrimination are coneluslve. 
Woods, Circuit Judge, dissenting. 

In Equity. Pétition by the Seaboard Air Lîne Raîlway Company 
and others against the United States, to enjoin an order of the Inter- 
state Commerce Commission. Denied and dismissed. 

R. Walton Moore, Merrel P. Callaway, and Frank W. Gwathmey, 
ail of Washington, D. C, for petitioners. 

Joseph W. Folk, Chas. W. Needham, and Blackburn Esterline, Spé- 
cial Asst. Atty. Gen., ail of Washington, D. C, and Richard H. Mann, 
U. S. Atty., of Petersburg, Va., for the United States. 

William A. Glasgow, Jr., of Philadelphia, Pa., for Richmond Cham- 
ber of Commerce. 

Before PRITCHARD and WOODS, Circuit Judges, and WAD- 
DILL, District Judge. 

@s>For other cases see same topic & KEY-NUMBER in ail Key-Kumbered Digests & Indexes 
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PRITCHARD, Circuit Judge. At certain points south of Richmond 
the Seaboard Air Line Railway Company, the Southern Railway Com- 
pany, and the Atlantic Coast Line Railroad Company are competitors 
for traffic to and from that city. Each of thèse roads has switching 
facilities at Richmond Connecting with the other. Each of them de- 
Uvers traffic from compétitive points to industries on its own tracks in 
Richmond at its tariff rate to Richmond, without extra charge for 
switching. Each of them charge, however, for carload freight received 
from a competitor from a competing point to be dehvered to an indus- 
try on its own rails. To equalize the advantage which each has over 
the other as to industries on its own tracks, each of thèse roads absorbs 
the switching charge of its competitor on freight to be hauled by it to 
industries on its competitors' tracks. 

Stating the matter more concretely, and taking Oxford, N. C, as a 
compétitive point, the Seaboard Air Line delivers freight from that 
city to industries on its own rails without extra charge beyond its tariff 
to Richmond. For freight consigned over the Seaboard for industries 
located on the rails of the Southern or Coast Line, the Seaboard ab- 
sorbs the switching charge of the Southern or Coast Line, so that the 
cost to the shipper is the same as if he had shipped over the Southern 
or Coast Line to the industry on that line. The same rules are applied 
to shipments from industries located on the several switches to com- 
pétitive points. 

The Chesapeake & Ohio Railroad Company and the Richmond, Ered- 
ericksburg & Potomac Railroad Company hâve switching facilities Con- 
necting with the other roads above named, but they are not competitors 
for the Southern business to and from Richmond. Basing the différ- 
ence entirely on this absence of compétition, the Seaboard, Southern, 
and Coast Line do not absorb the switching charges on any freight to be 
delivered to industries on the switches of the Chesapeake & Ohio and 
the Richmond, Fredericksburg & Potomac. 

[1] Under a complaint of the Richmond Chamber of Commerce the 
Interstate Commerce Commission decided, three of the commissioners 
dissenting, that this method of business of the Seaboard, Southern, and 
Atlantic Coast Line was an unlawful discrimination against the indus- 
tries on the Chesapeake & Ohio and the Richmond, Fredericksburg, & 
Potomac, under section 2 of the Interstate Commerce Act. The find- 
ing of the Commission is now before this court for review, under a 
pétition fîled by the Seaboard Air Line Railway Company, the Atlantic 
Coast Line Railroad Company, and the Southern Railway Company. 

In addition to what we hâve said, the Commission, in pursuance of 
the principles underlying Wight v. United States, 167 U. S. 512, 17 Sup. 
Ct. 822, 42 L. Ed. 258, and I. C. C. v. Alabama Midland Ry. Co., 168 
U. S. 144, 18 Sup. Ct. 45, 42 L. Ed. 414, f ound : 

"That the practlce of the Southern Unes of absorbing switching charges only 
•when the switching Une aetually competes with the line haul carrier on traffic 
to or from industries at Richmond under substantially similar circumstances 
and conditions as deflned la section 2 is unlawful." 

249 F.— 24 
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Section 2 of what is known as the Act to Regulatç Commerce (24 
Stat. 379) is in the following language : 

"That if any common carrier subject tT> the provisions of this act sliall, 
directly or indirectly, by any spécial rate, rebate, drawback, or otlier device, 
cliarge, demand, collect, or receive from any person or persons a greater or 
less compensation for any service rendered, or to be rendered, in the transpor- 
tation of passengers or property, subject to the provisions of this act, than 
ît charges, demands, collects, or receives from any other person or persons for 
doing for him or them a lilie and contemporaneous service in the transporta- 
tion of a Ulîe kind of trafflc under substantially similar circumstances and 
conditions, sueh common carrier shall be deemed gullty of unjust discrimina- 
tion, which Is hereby prohibited and deelared to be unlawful." 

The first question arising in this case is as to whether the industries 
situated on the following railroads : Richmond, Frederiçksburg & Po- 
tomac, Seaboard Air L,ine, Atlantic Coast Line, Chesapeake & Ohio, 
and Southern — are to be treated as a unit; that is, a group of indus- 
tries engaged in doing business at Richmond? If they are, then wé 
think the solution of this problem becomes comparatively easy. AIJ the 
shipments in question are billed to and received at Richrriond, and are 
therefore similarly situated. It was obviously the intention of Con- 
gress, in the enactment of section 2, above quoted, to secure precisely 
the samekind of treatment for ail, industries that are similarly situated. 
We think that the cases of Wight v. United States, supra, and I. C. C'. 
V. Alabama Midland Railroad Co., supra, are décisive of the points in- 
volved in this question. The Commission in reaching the conclusion 
that the défendant carriers were liable under sectiop. 2, and in discuss- 
ing this phase of the question, among other things, said: 

"If absorption praetices are to be uniform, as défendants contend , tjiey 
shoidd be, and if they are to be based upon a definite principle, there is'no 
reason vvhy 4hat principle should not be unif ormly applied. At Elclimdnd à 
certain theory is employed because the Southern Unes hâve agreed to employ 
It; at other cities an entlrely différent theory exists, not because of any 
différence in the matter of carriage, but because such différent theory begt 
suits the carriers serving those points. In other words, the Southern lines 
wduld apply the restrlcted theory \vherever they can, and would conform to a 
différent practlce at places whose policy they cannot serlously influence. At 
Richmond, most of the compétition experienced by the Soythern lines is with 
each othér, llttle coming from either the Chesapeake & Ohio or the Richmond, 
Frederiçksburg (& Potouiac. If, therefore, thpy intentionally or accidentally 
agrée upon a uniform absorption practlce, there is no other carrlef compétition 
to prevent Its exécution. 

"If it be true that absorption must be governed entirely by compétitive in- 
fluences, it may well be argued that ,only that compétition which Is com- 
pelling should be recognized. 4-li of thèse. défendants epntend that absorption 
is compelled vehen there is compétition Vfith the switehing Unes, but the South- 
ern carriers insist that this Is the only compétition which is compelling. If 
the sbipment originate at a point common to àll of the Southern lines, destined 
to an industry in Richmond on the tiracks of the Chesapeake & Ohio, the 
trafflc is certainly compétitive to Richmond, but, biecàusie the Chesapeake & 
Ohio is not a competitor, the switehing charge of that Une is ùot absorbed. 
In other words, such trafflc ceases to be compétitive upon Its arrivai at Rich- 
mond. If the saœe car were destined tp an Industry on the rails of the Sea- 
board Air Line, the switehing charge of that carrier wbuldbe absorbed by the 
Atlantic Coast Line or the Southern Bailway, and such industry wbuld hâve 
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an advantage over the Chesapeake & Ohio industiT to the estent of the ab- 
BOrption. In the one case the shipper or consignée would pay only the 
Elchmond rate; in the other, he would pay the Rlchmond rate plus the 
switehing charge. The only justification offered for thls advantage Is that 
the Seaboard Air Llne, Atlantic Ooast Line, and Southern are rival roads, 
and that the transportation is therefore not perforuied under elrcumstances 
and conditions substantlally slmilar to those attendant upon the transpor- 
tation to the Chesapeake & Ohio industry. But the Suprême Court has sald 
that 'the phrase under substantlally similar elrcumstances and conditions, as 
used in the second section, rei'ers to the niatter of carrlage and does not 
include compétition between rival roads.' Wlght v. U. S., 167 U. y. 512, 17 
Sup. et. 822, 42 L. Ed. 25S ; I. C. C. v. Alabama Midland Ry. Co., 168 V. S. 
144, 18 Sup. et. 45, 42 L. Ed. 414. In cases where the traffic moves' from, 
the same points of orlgin, and the switehing charge is absorbed In the one 
case and not in the other, there is a violation of section 2, as the existence 
of compétition in the one case and not in the other clearly does not constitute 
a substantial dlssimllarity of elrcumstances and conditions. Even, however, in 
the case of trafllc whlch moves from différent points of orlgin, and where It 
may be tliat section 3 alone applles we do not thlnk the compétitive condi- 
tions reUed upon are sufficlent to constitute a substantial dlssimllarity of elr- 
cumstances and conditions wlthiu the meanlng of that section. Traffic Bu- 
reau of NashvlUe v. L. & N. R. R. Co., 28 Interst. Com. Com'n R. 533. * * * 
"We hâve found that the refusai of the défendants to absorb switehing 
charges on some carload shipments at Rlchmond, whlle absorbing such charges 
on other carload shipments to and from that point, is unjust discrimination 
against the shippers who are requlred to pay such charges. * * * Tho 
défendants wiU be required to cease and desist from such discrimination in 
the future." 

[2] It is strenuously insisted that in the case of Wight v. United 
States, supra, the transfers in question were made by drayage, and 
that, therefore, that case is easily distinguished from the case at bar. 
While it is true that the transfer in the Wight Case was not made by 
rail connection, nevertheless the resuit of what was donc in that case, 
as respects discrimination, is precisely the same as in this case. 
The evil sought to be cured by the statute was discrimination in f avor 
of one party as against another similarly situated, and we fail to un- 
derstand upon what theory it may be said that the absorption or trans- 
fer charges which relieve the shipper from the payment of switehing 
charges could be held to be différent from a case where a railroad paid 
the drayage charges for one shipper and refused to pay the same for 
another. 

Commissioner Harlan in his concurring opinion, referring to the 
Wight Case, among other things, said : 

"As I hâve understood it, the court there lays down the broad gênerai doc- 
trine that, as between two shippers at the same rate point, compétition be- 
tween carriers does not excuse or justlfy a discrimination of the character 
condemned as unlawful under section 2 o( the act. And a careful reading of 
the case seems not to permit of the suggestion that the court would hâve 
reached just the opposite conclusion if, Insuead of a horse and cart, the 
Baltimore & Ohio had hired a switehing line to deliver the traffic to the in- 
dustry on the rails of its cômxwtitor, and' had thus accomplished, merely by 
the use of différent facilitles, precisely the same discrimination which, in the 
case imder discussion, was deelared to be unlawful." 

The one was as much a discrimination as the other. Therefore we 
think that the Commission was correct in holding that the Wight Case 
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is deterininative of the questions involved in those proceedings. To 
hold otherwise would simply resuit in the annulment of the plain provi- 
sions of the statute. It cannot be reasonably insisted that industries lo- 
cated on lines belonging to carriers other than the défendants, but re- 
ceiving shipments at Richmond, do not constitute a part of the indus- 
tries doing business at that place. 

[3, 4] We are of og.inion that the act in question confers upon the 
Interstate Commerce Commission the power of determining as to 
whether the services rendered are "like and contemporaneous" ; also 
as to whether the respective traffic was "of a like kind." Further, as 
to whether the transportation was made under "substantially similar 
circumstances and conditions" (Texas & P. R. Co. v. I. C. C, 162 U. 
S. 197, 16 Sup. Ct. 666, 40 L. Ed. 940), while the act does not under- 
take to define the particular acts which constitute unlawful discrimina- 
tion, it undoubtedly commits that to the Commission and its findings 
are conclusive. I. C. C. v. 111. Cent. R. Co., 215 U. S. 452, 30 Sup. Ct. 
155, 54 L. Ed. 280; I. C. C. v. D. h. & W., 220 U. S. 235, 31 Sup. Ct. 
392, 55 L. Ed. 448; Pa. R. Co. v. International Coal Co., 230 U. S. 
184, 33 Sup. Ct. 893, 57 L. Ed. 1446, Ann. Cas. 1915A, 315; United 
States v. L. & N. R. Co., 235 U. S. 314, 35 Sup. Ct. 113, 59 L. Ed. 245. 

The findings of fact by the Commission are conclusive, and we con- 
cur with them in their conclusions of law. Therefore we are of opin- 
ion that the petitioners are not entitled to the relief for which they 
pray, and this being a case where only injunctive relief is sought the 
pétition will be denied and the bill dismissed. 

WOODS, Circuit Judge (dissenting). The facts are sufficiently stat- 
ed in the majority opinion. The décision dépends upon thé application 
of the following sections of the Interstate Commerce Act: 

"Sec. 2. That if any coramon carrier subject to the provisions of this ant 
.shall, directly or Indlreetly, by any spécial rate, rebate, drawback, or other 
device, charge, demand, collect, or receive from any person or persons a 
greater or less compensation for any service rendered, or to be rendered, in 
the transportation of passengers or property, subject to the provisions of 
this act, than it charges, demands, collecta or receives from any other person 
or persons for doing for him or them a like and contemporaneous service in 
the transportation of a like kind of traffic under substantially similar cir- 
cumstances and conditions, such common carrier shall be deemed guilty ot 
unjust discrimination, which is hereby prohlbited and declared to be unlawful. 

"Sec. 3. That it shall be unlawful for any common carrier subject to the 
provisions of this act to make or give any undue or unreasonable préférence 
or advantage to any particular person, company, firm, corporation, or locality, 
or any particular description of traffic, in any respect whatsoever, or to sub- 
ject any particular person, company, firm, corporation, or locality, or any 
particular description of traffic, to any undue or unreasonable préjudice or 
dlsadvantage in any respect whatsoever. 

"Every common carrier subject to the provisions of this act shall, according 
to their respective powers, afford ail reasonable, proper, and equal facilities 
for the interchange of tratBc between their respectly:e lipes, and the receiving, 
forwarding, and delivering of passengers and property to and from their 
several Unes and those Connecting therewlth, and shall not discriniinàte in 
their rates and charges between such Connecting lines; but this shAïl not be 
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construed as requiring any such common carrier to give the use of its tracks 
or terminal facillties to another carrier engaged in like business." 

The controversy cornes to this : If transportation to Richmond 
is to be regarded unitary, and the deHvery to différent industries 
on tracks of the différent roads merely incidental to deHvery in Rich- 
mond, and not a separate item of carriage, then ail switching charges 
must be put on the same basis, under section 2. On the other hand, if 
the law contemplâtes that carriage to the dépôt of each railroad in 
Richmond, or to an industry on its own switch, is to be regarded as 
transportation to one destination, and transportation f rom the dépôt of 
each railroad to an industry on the switch of another railroad is to be 
regarded a separate act of transportation of another road to its ulti- 
mate destination, then the switching charges to industries on the dif- 
férent railroads may be charged differently under section 3 (Comp. St. 
1916, § 8565) provided the différence is reasonable and founded on sub- 
stantial différence in condition, and in determining whether there is a 
substantial différence in conditions the fact of compétition may be taken 
into the estimate under that section. 

Prior to its décision in this case, the Interstate Commerce Commis- 
sion bas always considered switching carriage as a separate service for 
which a separate tarifif may be niade. I,eonard v. Chicago, etc., R. R. 
Co., 12 Interst. Corn. Com'n R. 492 ; Curtis v. Southern Pacific R. R. 
Co., 23 Interst. Com. Com'n R. 372; Ohio, etc., Co. v. Chicago, etc., 
Co., 28 Interst. Com. Com'n R. 703. In the Curtis Case it is stated that 
this is the gênerai practice of the railroads of the United States. The 
right of the carrier to treat the terminal charge as a différent item of 
carriage and the différent industries on the switch lines as différent 
terminais is clearly recognized in Interstate Commerce Commission v. 
Stickney, 215 U. S. 98, 105, 30 Sup. Ct. 66, 67 (54 L. Ed. 112), in this 
language : 

"By section 15 tlie Commission is autiiorized and requîred, upon a com- 
plaint, to Inquire and détermine wliat would lie a 3ust and reasonable rate or 
rates, charge or charges. This, of course, Inoludes ail charges, and the car- 
rier is tntitled to hâve a finding tliat any particular cliargc is unreason- 
able and unjiist before it is required to change such charge. For services 
that it may render or procure to be rendered off its own Une, or outside tlie 
mère matter of transportation over ils line, it may charge and receive com- 
pensation. Southern Kailway Co. v. St. Louis Hay & Grain Ce, 214 U. S. 
297 [20 Sup. Ct. 678, SU h. Ed. 10O4]." 

Accordingly the United States Suprême Court has always considered 
the lawfulness and reasonableness of switching charges under section 
3, and not under section 2. Pennsylvania Railroad Co. v. United States, 
236 U. S. 351, 35 Sup. Ct. 370, 59 L. Ed. 616; Eouisville & N. R. R. 
Co. V. United States, 238 U. S. 1, 35 Sup. Ct. 696, 59 L. Ed. 1177; 
Louisville & N. R. R. Co. v. United States, 242 U. S. 60, 37 Sup. Ct. 
61, 61 L. Ed. 152. 

Compétition is a fact which both the carrier and the shipper hâve 
a right to hâve estimated in the décision whether terminal charges and 
différences in them are reasonable. Whether compétition is a fact of 
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such practical importance in èvery instance as to justify terminal charg- 
es based on thataloné is, of course, a question for the Interstate Com- 
merce Commission. Interstate Commerce Commission v. Alabama, 
etc., R. R. Co., 168 U. S. 144, 166, 18 Sup. Ct. 45, 42 L. Ed. 414; 
Louisville & N. R. R. Co. v, United States, 238 U. S. 1, 35 Sup. Ct. 
696,,59L. Ed. 1177. 

The view of the majority of the Commission is that to make a dis- 
tinction in switching charges at Richmond or any other city based on 
compétition between rival lines is to violate section 2 of the act. But 
that section was intended to enforce equality to shippers over the same 
line, and to prohibit any rebate or other device by whicli two shippers 
shipping over the same line, the same distance, aud under the same 
conditions of carriage are compelled to pay différent priées therefor. 
Interstate Commerce Commission v. Alabama, etc., Co., supra. lience 
the. conclusion of the majority of the Commission inust necessarily rest 
on the proposition that a shipment over any road into Richmond bas 
reached its railroad destination as soon as it reaches the railroad's ter- 
minal in Richmond, and that transportation by another road over its 
rails to the consignée is not a separate transportation on another line, 
but a mère incident of delivery, and that therefore ail industries on 
any of the other roads must be put on a basis of equality without re- 
spect tp compétition. This conclusion was reached on the theory that 
the décision in the case of Wight v. United States, 167 U. S. 512, 17 
Sup. Ct. 822, 42 L. Ed. 258, is inconsistent with the practice of the 
Interstate Commerce Commission, sanctioning the customs of rail- 
roads in making switching service a separate tariff item. I think it 
clear that this case has no such bearing. 

The Wight Case relates entirely to an advantage given to one ship- 
per, Bruening, over another, by a rebate of Sy^ cents per 100 pounds, 
the cost of drayage from the railroad dépôt to bis storehouse, in order 
to equalize his rate and to get his business from a competing road on 
which the industry was situated ; whereas, Wolf , his competitor, whose 
storehouse was not situated on the competing road, had to pay his own 
drayage. In such case the court necessarily held that such a practice 
was not only in fact giving a rebate, in violation of section 2, but would 
open the door to the abuses which section 2 was obviously intended to 
prevent. The drayage there paid for by the railroad was not a part of 
railroad transportation. Switching by another road, af ter delivery to it, 
is a différent act of railroad transportation on a separate line. In that 
case it was held that the railroad company could not, on the ground 
of compétition, pay for a service entirely out of its line of business ; 
but this décision gives no countenance to the idea that compétition may 
not be taken into the account in îixing the tariiï ïor railroad switching 
service. 

Since transportation on a railroad switch to industries in a city lo- 
cated on other roads is carriage to a différent destination, separate 
from the line haulage, and subject to a différent tariff, it follows, un- 
der the décision above cited, that compétition may be taken into con- 
sidération in fixing the charges, and that the pétition should be granted. 
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The décision in which the majority of the Interstate Commerce Com- 
mission concurred was made on the ground that as a matter of law 
compétition could not be taken into account in fixing switching charges 
in the circumstances stated. In this I think that there was error of 
kw. Of course, I intimate no opinion as to whether compétition in 
this particular instance furnished a reasonable basis for absorbing the 
charges for delivery on the switches of competing roads and not ab- 
sorbing them on the switches on noncompeting roads. That is a ques- 
tion for the Commission, which this court has no power to anticipate. 

I think the injunction should be granted. 



In re NASH. 

(District Court, S. D. West Virginia. March 20, 1918.) 
No. 723. 

1. Bakkbuptct ^=51 — Vacation of Adjudication — Mode. 

A motion, wltli notice, for tlie vacation of an order of adjudication on a 
voluntary pétition in banlcruptcy, Is tlie proper procédure to raise the 
propriety of the adjudication. 

2. BANicnuPTOY «5=339 — Successive Voluntaet Pétitions — Dismissal of Pbo- 

CEEDINGS. 

Under Bankruptcy Act July 1, 1898, c. 541, § 18g, 30 Stat. 551 (Comp. 
St. 1916, § 9602), providing that, upon the flllng of a voluntary pétition, 
the judge sliall hear tlie pétition and malie adjudication or dismiss the 
same, a second voluntary pétition in bankruptcy, by one who had within 
six years received a discharge on his flrst voluntary pétition, should be 
dlsmissed, where the petitloner had no assets, and the only efifect of the 
proceeding would be to hinder, delay, or defraud hls creditors ; and an 
adjudication already entered should, on such facts appearing, be set aside. 

In Bankruptcy. In the matter of the bankruptcy of George L,. Nash. 
On pétition to dismiss the bankruptcy proceedings and revoke the 
adjudication. Adjudication of the bankrupt, and the bankruptcy pro- 
ceedings, revoked, vacated, and set aside. 

French & Easley, of Bluefield, W. Va., for petitioner. 
Luther G. Scott, of Bluefield, W. Va., for bankrupt. 

KELLER, District Judge. This case présents a question which so 
far as I hâve been able to discover, is a new one in some of its fea- 
tures. Section 18g of the Bankruptcy Act provides that : 

"Upon the filing of a voluntary pétition, the judge shall hear the pétition 
and make the adjudication or dlsmlss the pétition." 

[1] In this case the pétition itself presented grounds for the adju- 
dication, and the adjudication went as a matter of course; but the pé- 
tition did not show that the petitioner had in 1914 been adjudicated a 
bankrupt upon his voluntary pétition and received a discharge from 

<g=s)For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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hîs debts in August of that year. The présent pétition shows no as- 
sets, and the date of it shows that by no possibility, under the exist- 
ing law, can the petitioner receive a discharge from the debts schedul- 
éd. Had thèse facts, namely, that the petitioner had received a dis- 
charge in August, 1914, together with the fact he had, at the time of 
fîHng his second pétition, no assets, been disclosed by the pétition, I 
think it woUld hâve been the duty of the judge, under the provisions 
of section 18g, to hâve dismissed the pétition, because the only 
apparent object of such pétition would hâve been to embarrass cred- 
itors in obtaining judgments and exécutions against the petitioner. 
The adjudication having been made, now cornes a creditor, George E. 
Stupalsky, and files a motion, with notice, for the vacating of the order 
of adjudication and the setting aside of the said bankruptcy proceed- 
ings. This appears to be the proper proceeding upon a showing of 
sufficient grounds to justify action by the court. ColHer on Bank- 
ruptcy (llth Ed.) p. 484. 

[2] The petitioner, Stupalsky, strengthens the imputation as to the 
purpose of the bankrupt in filing his second pétition by setting forth 
that he, having been indorser on a note for $25 made by Nash, and 
which he as such indorser had to gay, brought suit before a justice 
of the peace against Nash, and that Nash filed before the justice a copy 
of the order adjudicating him a bankrupt, and challenged the juris- 
diction of the justice to award judgment. Thèse facts appear to make 
a strong case for rehef of the creditor, because the courts in bank- 
ruptcy were not instituted for the purpose of aiding men to delay or 
defraud their creditors, and in the présent instance no purpose can be 
perceived in fiHng this pétition in bankruptcy, except to hinder and 
delay, if not to defraud, creditors. 

Two spécifie décisions bave been cited by counsel for the bankrupt, 
but neither of them discloses facts similar to those arising in this case. 
In the case of In re Little, 137 Fed. 521, 70 C. C. A. 105, decided by 
Circuit Judge Jenkins, the facts were utterly dissimilar to those in the 
présent case, because the six-year period would bave expired before 
it became necessary for the bankrupt, under the law, to apply for his 
discharge, and in addition there were assets to be administered by the 
bankruptcy court. The latter case (In re Smith [D. C] 155 Fed. 688) 
bas no bearing, except upon the point decided in the L,ittle Case, and 
with which décision I agrée, that the question in relation to the provi- 
sion of the Bankruptcy Act relating to a second discharge does not pre- 
clude a bankrupt from filing a second voluntary pétition within six 
years from the date of his first pétition. The présent décision is 
based upon the groiind that, there being no assets and no possibility of 
a discharge being granted, the pétition necessarily bas its inception 
in a fraudulent design to hinder and delay creditors, and is not a 
bpna fide pétition to the court, invoking its jurisdiction in the distribu- 
tion of assets. 

After a careful examination of the cases cited in support of bank- 
rupt's position, and a study of other cases upon the subject, I am of 
opinion that those décisions are not in conflict with the relief sought 
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by petitioner, Stupalsky. In those cases the bankrupt surrendered as- 
sets and asked the bankruptcy court to equitably and ratably distribute 
same among his creditors. This is clearly in harmony with the spirit 
and purpose of the Bankruptcy Act, and I see no reason why such per- 
sons should not so invoke the aid of a court of bankruptcy, whether 
entitled to a discharge or not, which discharge, after ail, is merely an 
incidental subséquent right or privilège, which may or may not be 
granted to the bankrupt, dépendent upon conditions within which the 
bankrupt. must place himself before securing same. 

But the case at bar présents an entirely différent situation. Hère the 
bankrupt bas apparently no property to be distributed. The only 
purpose or object, therefore, which could hâve actuated him to hâve 
liled his voluntary pétition in bankruptcy, was to hinder and delay or 
defraud his creditors in the pursuit of their légal remédies against 
him. The Bankruptcy Act was enacted primarily for the benefit of 
unfortunate debtors, but the bankruptcy court at the same time is a 
court of equity, and the rights of creditors are entitled to considéra- 
tion ; and in this case to hold that Nash can, so often as he sees fit to 
do so, file a pétition in bankruptcy and be adjudicated a bankrupt, sur- 
rendering no property for distribution, and well knowing that a dis- 
charge cannot be granted him, would, in riiy judgment, amount to a 
gross fraud and injustice upon his creditors, and arm him with means 
by which he could perpetually, by simply filing his pétition in bank- 
ruptcy periodically, prevent his creditors from exercising their légal 
remédies against any property he might bave or they might unearth. 
While the Bankruptcy Act was, as above stated, enacted primarily for 
the protection and benefit of embarrassed debtors, it was never in- 
tended to work hardships and possible injustices upon creditors. 

For thèse reasons, the adjudication of the bankrupt, and the bank- 
ruptcy proceedings, are revoked, vacated, set aside, and annulled. 
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HASTINGS et al. v. DOUGLASS. 
(District Court, N. D. West Virginia. Marcli 15, 1918.) 

1. Maekiagk <S=53 — What Law Govebns. 

Tlie lex loci governs with respect to the matrimonial capaclty of th» 
parties, as well as with respect to the manner or form of solemnization or 
annulment of marriages. 

2. Courts <S=>260— Fbdebal Coxtbts — Jubisdiction. 

Fédéral courts hâve no jurisdiction over the subjects of divorce and 
alimony. . 

3. CoiJETB ®=»260— Fedebal Cotjbt— Jiibisdiction. 

The fédéral courts hâve no probate jurisdiction and cannot undertake 
the administration of estâtes of decedents; that matter being vested li» 
the state courts. 

4. Marbiaoe ^=>60(1) — Annulment — Rights o» Heies. 

Code Va. 1860, c. 109, § 1, in force at the time of the formation of 
West Virginia, declared that ail marriages between a white person and 
a negro, and ail marriages prohibited by law on account of elther of the 
parties havlng a former wlfe or husband llvlng, should be absolutely 
void without any decree of divorce, and that ail other marriages pro- 
hibited on account of consangulnlty or affinity, etc., should be void from 
the time they should be so declared by a decree of divorce or auUity.; 
Code W. Va. 1868, c. 64, § 1, whicU bas been continued In force, déclares 
that ail marriages prohibited by law or solemnized when either party was 
Incapable, etc., shall be void from the time they shall be so declared by de- 
cree of divorce or nullity. Code W. Va. 191.% c. 64, § 4 (sec. 3639), de* 
clares that when a marriage Is supposed to be void, or any doubt ezist» 
as to Its validity, either party may Instltute suit for aftirmlng or annulling 
the same, and the court shall render a decree affirming or annulling the- 
marriage. Jield that, after the death of a husband, hls heirs at law 
could not, under the West Virginia laws, assall the marriage contract, 
6o as to deprive the widow of her légal interest in hls estate, on the 
ground thati the husband was mentally Incapable at the time he con- 
tracted the marriage. 

6. Courts <©=5307(1) — Fédéral Courts — West Virginia. 

Under Acts W. Va. 191.5, c 73, requiring plalntifif, assailing a marriage, 
to be a bona flde résident of the state, the fédéral District Court for 
West Virginia Is without jurisdiction of a suit by the nonresident helr» 
of a West Virginia décèdent, assailing hls marriage with a résident 
of that state, for if they be treated as nonresidents, they do not fall within 
the tenus of the statute, and If the heirs were treated as représentative» 
of the décèdent, so tliiit bis cltizenship would control, there would be m> 
diversity of citlzpuship. 

6. Courts <S='2G2(3) — Feuehal Courts — Jubisoiction. 

Where diversity of cltizeuship exists, the fédéral courts hâve jurisdic- 
tion to entertain suits for partition of the real estate of a décèdent 

7. Courts <©=307(1) — Fédéral Courts — Jubisdictioît. 

Where nonresident heirs of a West Virginia décèdent, ail of whom 
were résidents of the same state, sued in the fédéral District Court for 
Wost Virginia to nnnul his marriage with défendant, a résident of the 
state, aud for partition of his real estate, the District Court cannot enter- 
tain jurisdiction of the proceedlngs, unless such heirs disdaim any right 
to assail the marriage, and acknowledge defendant's interest In the es- 
tate of the décèdent, for, if her marital rights were destroyed, tlier» 
would be no diversity of citlzenshlp. 

^=>For oUier cana u* sam* topic £ KET-NCUBBR ta ail Kar-Nnmbared Pigeata A Indazaa 
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In Equity. Bill by Stephen B. Hastings and others agàinst Daisy 
■Grâce Douglass. On motion to disnliss. Bill ordered dismissed, unless 
-complainants file a disçlaimer as to ail right to assail defendant's mar- 
riage and acknowledge her interest in estate of her deceased husband. 

H. H. Emmert, of Martinsburg, W. Va., arid Nelson C. Hubbard, of 
Wheeling, W. Va., for plaintiffs, 

Stuart W. Walker, of Martinsburg, W. Va,, for défendant. 

DAYTON, District Judge. S. P. Douglass died intestate in Berke- 
ley county, this state, without issue. Shortly before his death he in- 
termarried with the défendant, who survived him and has qualified 
as administratrix of his estate. He died seised of real and personal 
property estimated to be worth more than $40,000. The plaintiffs, 
his collatéral heirs at law, ail résidents of the state of Pennsylvania, 
hâve instituted this suit in equity for two purposes : First, to hâve 
the marriage between décèdent and the défendant, Daisy Grâce Doug- 
lass, declared void because of mental incapacity on the part of décèdent 
at the time of its consummation ; and, second, to hâve the personal 
estate taken charge of by a receiver appointed by this court and the 
real estate partitioned among them, barring the défendant of any in- 
terest in either by reason of the invalidity of the marriage contract. 

Upon this motion to dismiss counsel for défendant présents some 
very interesting questions of jurisdiction. He insists: (a) That the 
bill on its face shows its primary purpose to be to annul the marriage 
contract after the death of the husband, and that fédéral courts hâve 
no jurisdiction to entertain it for this purpose, because no diversity 
of citizenship existed between the husband and wife, and especially 
because the jurisdictional amount of $3,000 in monetary value cannot 
be shown to be in controversy. (b) That under the statutory law of 
West Virginia marriages solemnized in this state, when either of the 
parties was insane or physically incapacitated, are not void, but void- 
able — ^void only from and after the entry of a decree of a state circuit 
court, in a suit in equity, wherein it is shown that the parties, or one 
of them, hâve resided in the state for a year next preceding the insti- 
tution of the suit, and that the county where it is brought is the one 
wherein the parties last cohabited, or (at the option of the plaintiff) the 
county in which the défendant résides, if a résident of the state, but, 
if not, the county in which the plaintiff résides, and that now, by rea- 
son of the amendatory act of the Législature, passed in 1915, "in no 
case shall a suit for divorce be maintainable unless the plaintiff be an 
actual bona fide citizen of this state." He insists thereupon that (1) 
marriages are not, in this state, assailable at ail after the death of a 
party thereto, or if so, (2) that thèse plaintiffs are debarred from as- 
sailing this marriage, because they are not and never hâve been rési- 
dents of the state. 

Again it is argued by counsel for défendant (c) that, if it be held 
that this suit can be maintained on the ground that it is a suit for 
partition of real estate, it, for this purpose, could only be so main- 
tained after the court had first decided, adverse to the prayer of the 
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plaintifFs, that the marriage was valid, and that the widow was entitled 
as such to an interest in the estate; for, unlegs she be held to hâve siich 
interest, the parties plaintiff would be the only ones having interest, 
and no diversity of citizenship, giving a fédéral court jurisdiction, 
would arise, it Seing shown by the allégations of the bill that ail of 
thèse plaintiffs are citizens of the same state, Pennsylvania. 

On the other hand, counsel for plaintiffs insist that jurisdiction in 
this court is secured by reason of the bill seeking partition of an es- 
tate in which the dower interest of the défendant assailed is largely 
in excess of the jurisdictional requirement, and diversity of citizen- 
ship, as between her and the plaintiffs, is admitted to exist; that the 
local law of the state regulating marriage and divorce is inapplicable, 
because, as affecting their property rights, the marriage contract, like 
any other contract, çan be assailed and set aside by any court of com- 
pétent jurisdiction at their instance. 

[1, 2] To détermine the right as to thèse conflicting contentions, so 
ably presented and argued by counsel, has been somewhat difficult, 
in view of the fact that a careful search of the précédents in West 
Virginia and Virginia (where the statutory provisions relating to the 
substantive law of marriage and divorce are practically the same) pré- 
sents no case in point. This case, there fore, so far as such législation 
is concerned, may be considered as one of first impression, and sub- 
ject to original construction. The weight of authority establishes the 
rule that the lex loci governs with respect to the matrimonial capacity 
of thé parties, as well as with respect to the manner or form of 
solemnization. See note to Hills v. State, 57 L,. R. A. 155. The fact 
that no case, is reported in either of the two states involving the ques- 
tions hère presented is significant, and to a certain extent indicates a 
gênerai àcquiescence in, the construction I am herein led to place up- 
on statutory provisions of thi.s, state. 

Tûrning to the fédéral authorities, we find that the Suprême Court 
in Barber v. Barber, 21 How. 582, 16 L,. Ed. 226, expressly "disclaim 
altogether any jurisdiction in the courts of the United States upon 
the subject of divorcé, or for the allowance of alimony, either as an 
original proceeding in chancery, or as an incident to a divorce a 
vinculo, or to one from bed and board." This disclaimer is approved 
in Simms v. Simms, 175 U. S. 162, 20 Sup. Ct. 58, 44 I.. Ed. 115, but 
held not applicable to the jurisdiction of the territorial courts. The 
ruling in Re Burrus, 136 U.'S. 586, 10 Sup. Ct. 850, 34 L. Ed. 500, 
is substantially to the effect that the whole subject of the domestic 
relations of husband'and wife, parent and child,,belongs to the laws 
of the states. In De Là Rama v. De L,a Rama, 201 U. S- 303, 26 Sup. 
Ct. 485, 50 L. Ed. 765, it is said : 

"It has been a long-estaWished rule that the courts of the United States 
hâve no jurisdiction upon the sub.leet of divorce, or l'or the allowance of ali- 
mony, either as an original proceeding in chancery, or an incident of a divorce 
or séparation, both by reason of the fact that the hiisband and wife eannot 
uSually be citizens of dlffereiit states, so long as the marriage relation con- 
tinues {a rule whlch has l>een sornewliat' rélaxed in récent cases), and for th« 
f urtlier leason that a suit for divorce in itself jnvolves no pecùniary value." , 
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In Haddock v. Haddock, 201 U, S. 562, 26 Sup. Ct. 525, 50 h. Ed. 
867, S Ann. Cas. 1, it is lield : 

"Questions eoncernlng alleged fraud In eontractliig a marriage and lâches on 
the part of one of the parties in bringing an action for divorce are inatters 
BOlely of State cbgnlzance, and may not even be allowed to indlrectly in- 
fluence this court in (Jeterminlng the fédéral question which is involved. The 
States, at the time of the adoption of the Constitution, possessed tuU povver 
over the subject of marriage and divorce, and the Constitution delegated no 
authority to the central govermnent in regard thereto, and the destruction 
of the power of the statés over the dissolution of marriage as to their own citl- 
zens cannot be brought about by the opération of the fuU faith and crédit 
clause of the Constitution of the United States." 

The marriage contract is sui generis. It is the very foundation of 
Society. In it, not alone the parties contracting are interested, but the 
State also. Under the laws of many states, both church and state must 
hâve part in its consummation. The considération for it is the highest 
known to the law, and it is well settled that a man indebted to the ex- 
tent of insolvency may enter into an antenuptial contract, conveying 
his property to the woman in considération of her marriage to him, 
and that, under such contract, the wife will hold the property as 
against common creditors. Unhke most contracts, marriages can 
be assailed and avoided only upon such grounds as are specifically 
sèt forth in statute. Thèse grounds are Hmited, and vary in différ- 
ent States. In South Carolina they cannot be annulled at ail. The 
wisdom of the Suprême Court's disclaimer of jurisdiction over such 
contracts for thèse reasons becomes apparent. The surrender by the 
States of their powers through ratification of the fédéral Constitution 
was a limited one and did not include the right to regulate marriage and 
divorce. Each state, therefore, has the right to establish and maintain 
its own laws touching the subject, and every case must therefore be 
determined by the local law. For this reason, décisions of other states, 
having other and différent régulations, are not generally pertinent. 
Therefore, although so far as available I hâve examined the cases 
from other states cited by counsel, I bave been driven to the con- 
clusion that the question of whether this marriage can be avoided 
after the death of the husband, to the extent of depriving the widow 
of her property rights, must be determined alone ùpon the construc- 
tion to be givén the West Virginia statutes. 

[3] Before considering thesè, it seems pertinent to say that the 
prkyer of the biU that a receiver be appointed ^ take charge of the 
Personal property of the décèdent can in no way aid the right of 
this court to take jurisdiction. It is admitted that the county court 
of Berkeley county, a court specially empowered by the laws of the 
state to administer the estâtes of deceased persons, has appointed the 
défendant administratrix of this estate; that she has given bond, quah- 
fîed, and, under the supervision of that court, entered upon the dis- 
charge of her duties as such. That fédéral courts hâve no probate 
jurisdiction, and cannot undertake the administration of estâtes of 
decedents, has been decisively determined by the Suprême Court in 
such cases as Yonley v. Lavender, 21 Wall. 276, 22 L. Ed. 536, and 
Byers V. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867. 
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See, aiso, American Baptist Home Missicm Society v. Stewart (C. 
C.) 192 Fed. 976, and Sutton v. English, 246 U, S. 199, 38 Sup. Ct. 
254, 62 L. Ed. — -, decided by the Suprême Court on March 4, 1918, 
not, yet officially reportpd. ,, 

[4] The statutory laws of West Virginia relating to marriage and 
divorce arecontainèd iti chapters 63 and 64 of the Godé (Hogg's 1913), 
and the amendatory législative act of 1915 (Acts 1915; c. 73). They 
substantially provide that no marriage shall be. consummated in the 
State, except upon the license issued by the clerk of the county court, 
a bonded officer, who is requîred to ascertain the names, âges, and rési- 
dence of the parties, and the consent of parent or guardian in case a 
party be ■ under âge. Mairriages are required to be, solemnized. by a 
minister of.thet gospel, who is also required to exécute; bond before 
being qualifîed to solemnize them. The Code of Virginia of 1S60, 
in, force at the time of the formation ofthis state (chapter 109, § 1), 
provided: 

"Ail marriages between a white person and a negro, and ail marriages 
■whlcbare prohibited by law on account of elther of the parties havlng a 
former wlfe or husband then Uvlng, shall be absolutely vold, wlthout any 
decree of divorce, or other légal process, AU inarrlages which are prohibited 
by \aW on account of consanguinlty or afflnlty between the parties, ail mar- 
rlages solemnized when elther of the parties was insane; or incapable trom 
physical causes of entering into the marriage state, shall, If solemnized wlthin 
thls sttfte, be vold from the time they shall be so decl^red by a decree pf di- 
vorce or nuUity, or from the time of the conviction of the parties under th© 
thlrd Section of the one hundred and nlnety-sixth éhapter." 

This provision was revised and amended by our first Code, that of 
1868 (chapter 64, § 1), to read as follows : 

"Ail marriages between a white person and a negro ; ail marrlages whlch are 
prohibited by law on account of either of the parties having a former wlfe or 
husband then living; ail marriages which are prohibited by lawon account 
of consanguinlty or afflnlty between the partie^; ail marriages: iSolemnized 
when either of the parties was insane, or incapable frpm physical causes of 
«ntering Into the marriage state, or under the âge of cbnsent, shall, if solem- 
nized wlthin this state, be vold from the time they are so declared by a de- 
cree o£ divorce or nulllty." 

Without change, this provision, so revised, hàs remained the law 
of this state to the présent day. It will at once be perceived that, 
under the. provision of the Virginia Code, marriages between » 
white person and a negro and bigamous marriages were declared 
to be "absolutely vœd, without ahy decree df divorce. Or othei: légal 
process," and the other classes enumerated shbuld be "void from tlie 
time they shall be so declared by a decree of divorce or nuUity, or 
from the time of the conviction of the parties. under the third sec- 
tion of the one hundred and ninety-sixth chapter." 

In our law, by. this revision, marriages between whites and. liegroés, 
bigamous marriages, and. ail the other kinds enumerated iii thé section, 
are, put upon the same bâsis— a,re,inade voidable— vôid only from the 
time they shall be so declared by a decree of divorce or nullity, and 
criminal conviction for the crinie of cohtracting them no longer 
changes this status. See Stewaxt v. Vandérvort, 34 W. Va. 524, 12 
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S. E. 736, 12 L. R. A. 50, and Martin v. Martin, 54 W. Va. 302, 46 
S. E. 120, 1 Ann. Cas. 612. 

To my mind thèse changes in the law are very significant. If the 
marriage contract could be only avoided by a divorce decree, then 
it is clear that no attack could be made upon it after death. But 
the statute says by a "decree of divorce or nuUity." It is entirely 
conceivable that, without further limitation upon the words "or nul- 
lity" thus used in the statute, a marriage might, after death, by a de- 
cree, be declared to hâve been null, but there are further limitations 
upon thèse words in the statute. Section 4 of this chapter 64 provides : 

"When a marriage is supposed to be voici, or any doubt exists as to its va- 
lidity, for any of the causçs mentioned in the flrst section of this chapter, 
either party may institute a suit for atHrming or annulling the saine, and 
upon hearlng the proofs and allégations of the parties, the court shall render a 
decree affirming or annulling the marriage, according to the right of the case. 
In every sueh case, and in every other case wliere the validity of a marriage is 
called in question, it shall be presumed that the marriage is valid, unless the 
contrary be clearly proven." 

From this section, under the rule of exclusion, it would seem: 
clear that only one of the parties to the marriage contract, during 
the time that it exists undissolved by death, can bring the suit to 
hâve it declared a nuUity. 

But it may be said that ail this discussion has relation only to the 
rights and obligations of the marital couple while living; that, when 
death cornes to one, the property rights of the survivor, as against 
heirs at law, at once changes, and the marriage contract is then to be 
judged by the gênerai rules governing ordinary contracts. 

I cannot think so. The right of a widow to maintain her social 
and légal position as widow is just as strong as was her right to- 
maintain such position as wife. It would be grossly incongruous to 
allow heirs at law to assail marriages after death upon such grounds 
as fraud or misrepresentation in procurement, lack of considération, 
or alleged failure on the part of the survivor in the performance of 
marital obligations to such extent as to constitute a breach of the 
contract. On the contrary, it seems clear to me that a number of 
reasons can be advanced to the effect that, if such contracts are al- 
lowed to be assailed at ail after death, it must be only on such limited 
grounds as would denounce the contract as absolutely void ab initio. 

I conclude, therefore, that under the laws of West Virginia heirs 
at law cannot, as attempted in this case, assail the marriage con- 
tract, after the death of the husband, so as to deprive the widow of 
her légal interests in his estate; that the right to assail the marriage 
contract is made by our law purely personal to the contracting par- 
ties, and survives to no one after the death of either. 

[5] But, if this were not so, so far as this court's jurisdiction is 
concerned, if the provision of the act of 1915, requiring a plaintifï 
assailing the marriage to be a bona fide résident of the state, is ap- 
plied, or if, to avoid this application, it be held that plaintifïs are 
représentative of the décèdent and that his citizenship is to control, 
the jurisdiction of this court is completely defeated. In the first 
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instance, the plaintiffs, as nonresidents of the state, would be barred 
"by the express terms of the statute; in the second, no diversity of 
citizenship would exist. 

[6,7] But this bill is brought for a second purpose, to secure a 
partition of decedent's real estate. The jurisdiction of fédéral courts 
of equity to entertain suits for that purpose, where diversity of 
citizenship exists, seems to be established. Willard v. Willard, 145 
U. S. 116, 12 Sup. Ct. 818, 36 L. Ed. 644; Daniels v. Benedict (C. C.) 
50 Fed. 347; Aspen Mining & Smelting Co. v. Rucker (C. C.) 28 
Fed. 220. The question at once arises : What relief can this court 
grant the plaintiffs in this regard? It is at once apparent that, if it 
allowed them to assail the marriage contract, and should, at their 
instance, decree it a nullity ab initio, then the dower interests of de- 
fendant would be nil, the land would belong to plaintiffs, ail of whom 
are résidents of the same state, Pennsylvania, and nb diversity of 
citizenship would exist as a basis of jurisdiction, unless it should 
be under the rule that this court would, having assumed jurisdiction 
for the first purpose, retain it for the second. 

The two remédies sought, however, seem to. mé to be SO di'stiilct in 
character and scope as to make thé application of sUçh'"f-ulè im- 
proper. On the other hand, this court now holding that the mar- 
riage contract cannot be assailed and the doweir intèà-ests of the de- 
fendant destroyed; or, if it could, that it, as a fédéral cotlrt, has no 
jurisdiction to take such action, it seems cleafthàt jurisdiction to 
partition can orily be assumèd,' in case plaintiffs disclaim ail right to 
assail the marriage, acknowledge defendant's interests; dower and 
otherwise, in decedent's estate ; and if ' théy are not so prèpared 
to do, the bill should be dismissed, as being multifarious, and for 
lack of jurisdiction. It is for plaintiffs to deterthihe whèther they 
will file such disclaimer within a reasonable time. 
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LOUISVILLE & N. R, CO. v. WESTERN UNION TELEGRAPH CO. 

(Circuit Court of Appeals, Sixth Circuit. April 2, 1918.) 

No. 2952. 

i. Eminbn'T Domain <S=>47(3) — Nkoessity for Appropriation. 

Acts 1898, c. 49 (Ky. St. § 4679c), autliorlzing telegrapli companies to 
condemii easements over the ilghts of way of rallroad companies, allows 
judgment only for so mucti land as may be necessary ; tlierefore, as 
necessity ordlnarily underlies tïie exercise of such riglit, it must be as- 
sumed that some measure or degree of necessity shali be sliown before 
tlie riglit of condemnation matures. 

2. Eminent Domain <S=>47(3) — Necessity or Taking — Détermination. 

The question of the necessity of a taking is a législative one, and the 
necessity cannot be declared by telegraph companies, asserting the right 
to condemn an easement over a rallroad right of vfay pursuant to the 
Kentucky statutes. 

3. Eminent Domain <S=>1(Î9 — Condemnation — Conditions. 

Acts 1898, c. 49, § 1 (Ky. St. § 4679c, subd. 1), after provldlng for con- 
demnation by telegraph companies of easements for their Unes along the 
right of way of any rallroad, déclares that the posts, arms, insulators, 
and other fixtures of such telegraph Unes shall be erected and maintained 
in such a manner as not to interfère with the ordinary travel and traffie 
on such railroads, or vfitix any other telegraph Une already constructed on 
the right of way. Held, that the provision cannot be regarded as intend- 
ing to formulate a hard and fast condition précèdent, which might for- 
bid any condemnation, but must be deemed intended to describe and 
characterize the nature of the right and easement which is to be con- 
deiuned and to impose a continuing limitation on that right. 

4. Eminent Domain iS=347(3) — Condemnation — Défenses. 

In vlew of Acts 1898, c. 49, §§ 4, 5 (Ky. St. § 4679c, subds. 4, 5), respec- 
tively provldlng that the jury shall assess the value of the land taken, and 
other incidental damages, and that testimony as to the value of the land 
taken and ail actual damages that will accrue in the diminution of the 
value of the rem,ainder of the right of way shall be admitted, the above 
provisions as to the construction of telegraph Unes do not forbid a con- 
demnation, though some interférence with the rallroad right of way will 
resuit. 

5. Eminent Domain <®=>138 — Damages — Computation. 

Under the provisions requiring payment of damages for the land actu- 
ally taken and occupied and for the diminution of the value of the re- 
mainder, while there is a taking of the pole-occupied area in the sensé 
that compensation must be made, yet, as the easement is subject to be 
sliifted, the value of the land taken should be computed in terms of dam- 
age to the remainder of the right of way. 

6. Eminent Domain ©=3321 — Condemnation — Interests Condemned. 

Under Acts 1S9S, c. 49 (Ky. St. § 4679c), authorizing telegraph companies 
to condemn easeinents over the right of way of a rallroad and provldlng 
that the liiie sJuUl be constructed in such manner as not to interfère with 
the ordinary use of the rallroad, a telegraph conipany, condemning a 
way, takes It subject to the (Juty of moving its Une if necessary for the 
convenieiit opération of the rallroad, und in case of necessity of remov- 
ing the same from the railroad right of way entlrely, for In vlew of the 
topography of Kentucky it must be assumed that the Législature con- 
templated that there would be considérable raUroad improvements in the 
future. 

7. Eminent Domain <©=321 — Condemnation — Removal of Easements. 

Under Acts 1898, c. 49 (Ky. St. § 4079c), the question whether a tele- 
graph Company should remove its Une from the easement condemned over 

«=»For other ca^es see wune toplc & KEY-NUMBER in «U Key-Numbered Dlgefts & ladaxe* 
249 F.— 25 
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a rallroad right of way, on account of the Interférence vsfith the opération 
of the railroad company, shonld be determlned in good falth by tbe rall- 
road Company as If the telegraph Une were Its own. 

8. Eminknt Domain <©=> 128(1) — ^Damages — Eeduction. 

As a telegraph company, condeiiining an easement over a rallroad right 
of way under Acts 1898, c. 49 (Ky. St. § 4679c), takes its easement subject 
to the dnty: of removing its Une in case it is neeessary to prevent interfér- 
ence with railroad opérations, tbat fact should be taken into considération 
in assessment of damages, and diminution of damages cannot be avoided 
on the ground that the ofCer of the telegraph company to so take its Une 
was promissory only. 

9. Eminent Domain <Ss=»120 — Eailboad Right of Wat — New Use — "Raii.- 

eoad pubpose." 

The use by a railroad company of its right of way for construction 
and maintenance of Its own telegraph, téléphone, and electric signal 
Unes is one for a railroad purpose, as modem railways cannot operate 
wlthout such contrivances. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Railroad Purposes.] 

10. Eminent Domain <S=»108 — Condemnation — ^Damages. 

Where a telegraph company, under Acts 1898, c. 49 (Ky. St. S 46T9c), 
condemns an easement over a railroad right of way for its telegraph Une, 
the railroad company is entltled to damages for any interférence with its 
own telegraph Unes, as use of right of way for a railroad telegraph Une 
is one for railroad purposes. 

11. Eminent Domain <S=»108— Condemnation— Damages. 

Where a telegraph company, whleh under a contract with a rallroad 
company constructed a Une on Its right of way, abrogated the contract 
and secured an order restralnlng the rallroad company from removing the 
telegraph Une, the railroad company is, on condemjiation proceedings un- 
der Acts 1898, c. 49 (Ky. St. § 46790), entltled to compensation for addl- 
tlonal expense, past and future, because it was forced to construct its 
own railroad telegraph Une on a less advantageous part of the right of 
way. 

12. Eminent Domain <S=>128(1) — Condemnation — Nominal Damages. 

Where a telegraph company, condemning an easement over a rallroad 
right of way under Acts 1898, e. 49 (Ky. St. § 4679c), obtained the most ad- 
vantageous route for placing its Une as a resuit of litlgation foUowing 
the termlnatlon of a contract between the companles, whereby the tele- 
graph company had constructed a Une on the right of way, the rallroad 
company is not restricted to nominal damages, on the theory that the 
easement was ambulatory. 

13. Eminent Domain i®=9l08 — Condemnation — Eléments. 

In a proceeding by a telegraph company to condemn an easement for Its 
Une over a railroad right of way pursuant to Ky. St. § 4679c, the élé- 
ments of damage, conslsting of ail the diminution in the value of the 
use of the remalnder of the right of way and expenses to which the rall- 
road company might be subjected, stated. 

14. Eminent Domain i8=>207 — Damages — ^Awakding. 

On condemnation by a telegraph company under Ky. St. § 4679e, of an 
easement over a raUroad right of way, the damages should be awarded 
as a unit. 

15. Evidence <S=>533 — ^Expert Opinion — Damages. 

In a proceeding by a telegraph company to condemn an easement over 
a railroad right of way, where the question of damages depended on the 
din^nùtioh in value of the remaindèr of the right of way for railroad 
purposes, rallroad men, famiUar with the cost and effect'of every opéra- 
tion which might be involved, are compétent to testlfy to the damage, as 

^s»Foi other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests t Indexes 
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ate telegraph men, famlllar \vith construction and maintenance problems, 
so far as their knowledge extends ; tliis being so, though sueh witnesses 
did not l^now the marlcet value of the land occupied by the telegraph Une. 
16. EliiNENT DoMAiA' ©=32.32 — Statutes — Construction — View. 

Acts 1898, c. 49 (ICy. St. § 4679c), provlding for condemnation by tele- 
graijh companies of easemeuts over railroad riglits of way, vvliich dé- 
clares that tlie Jury shall not be required to go upon or view such right of 
way, is not open to attack on the ground that a view of the property was 
not perinltted, but that question must be deemed to hâve been left to the 
discrétion of the court. 

IT. Statutes <S=>112 — ïiTtE — Sufficiency. 

Acts 1898, c. 49 (Ky. St. § 4679c), entitled "An act giving effect to so 
much of section one hundred and ninety-nine of the Constitution * * * 
as provides for the right to construct and maintain Unes of telegraph 
within the state," and whleh authorizes telegraph eompanies to conderau 
rights of way, is not subject to attack on the ground that the condemna- 
tion provisions were not expressed In Its title. 

18. OONSTITUTIONAI, LAW <g=42 — OBJECTIONS — PeHSONS ENTITLED TO URGE. 

The contention that Acts 1898, c. 49 (Ky. St. § 4679c), authorizing con- 
demnation by telegraph eompanies of easements over railroad rights of 
way, is invalid because of the provision that no notice need be given any 
mortgagee, cannot be urged by a railroad company, for one not injured 
caunot question the constitutionality of a law. 

19. Eminent Domain <S=>262(5) — Review — Harmless Erkor. 

Where It would hâve been the duty of the court to hâve directed a 
verdict on an issue in a condemnation proceeding, the refusai of the 
court to submit that issue to the jui-y was harmless, though erroneous. 

20. JuBY ©=»19(11) — Pbocbedings — Jury Tbial. 

As it is évident, from a considération of sections 4 and 6, prescriblng 
forms for the oath and verdict, that Act Ky. 1898, c. 49 (Ky. St. § 4679c, 
subds. 4, 6), relating to condemnation by telegraph eompanies of ease- 
ments for their Unes along the right of way of any railroad, con- 
templâtes that the question of necessity and similar précèdent conditions 
shall be decided by the court in advance, or separate from the jury trial 
concerning compensation, the fact that tlie proceeding is deemed an action 
at law, within Rev. St U. S. § 066 (Comp. Sl 1916, § 1583), for sonie pur- 
poses, does not, where condemnation proceedings under the statute are 
brought in the fédéral court, warrant jury trial on the question of 
necessity of the condemnation. 

Knappen, Circuit Judge, dissenting in part. 

In Error to the District Court of the United States for the West- 
ern District of Kentucky; Walter Evans, Judge. 

Pétition by the Western Union Telegraph Company against the 
Louisville & Nashville Railroad Company. There vi^as a judgment 
of condemnation, assessing damages, and défendant brings error. Re- 
versed and remanded. 

Henry L. Stone, Edward S. Jouett, and Helm Bruce, ail of Louis- 
ville, Ky., for plaintiff in error. 

A. P. Humphrey and A. E. Richards, both of Louisville, Ky. (Rush 
Taggart and Albert T. Benedict, both of New York City, and Richards 
& Harris and Humphrey, Middleton & Humphrey, ail of Eouisville, 
Ky., of counsel), for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and KILLITS, 
District Judge. 

^csFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
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DENISON, Circuit Judge. The facts which led up to the présent 
controversy are sufficiently detailed in our opinion in Louisville, etc., 
R. R. V. Western Union Co., 207 Fed. 1, 124 C. C. A. 573. Following 
eut the theory upon which the telegraph company was there held en- 
titled to a restraining order, it instituted, in the court below, a con- 
demnation proceeding against the railroad company, for the purpose 
of acquiring the right to maintain its Hne in the position it was already 
occupying upon and along the railway grounds. The Hne along the 
right of way thus sought to be condemned, and lying in Kentucky, was 
about 1,000 miles long. There having been a preliminary détermina- 
tion by the court that the necessary précèdent conditions existed, there 
was a trial before a jury as to the amount of damages, which resulted 
in a directed verdict for $5,000. Treating the whole proceeding as a 
trial at common law, the railroad company brings this writ of error. 
The assignments are ample to raise every existing question. 

The disposition of many of the questions presented dépends upon 
the construction and interprétation of the Kentucky statute (Acts 1898, 
c. 49 [Ky. St. §■ 4679c]), the pertinent parts of which we reproduce in 
the margin.^ In that construction — so far as concerns most of the 
questions — we hâve no help from any décisions of the Kentucky Court 

1 An act glving effect to so much of section 199 of the Constitution, as pro- 
vides for the right to construct and maintain Unes of telegraph withiu 
the State. (March 19, 1898.) 
Sec. 4679c. 1. Eight of to Erect and Operate Lines. That a telegraph com- 
pany chartered or incorporated by the laws of this or any other state, shall, 
upon making ,iust compensation, as hereafter provided, hâve the right to con- 
struct, maintain and operate telegraph Unes through any public landsof this 
state, and on, across or along ail highways and turnplkes, and across and 
under any navigable waters, and on, along and upon the right of way and 
structure of any railroad In this state: Provided, that the ijosts, arms, in- 
sulators, and other fixtures of sueh telegraph Unes be erected and maihtained 
In the usnal manner of constructing, operatlng and malntalning telegraph Unes 
on or along and upon the right of way of railroads, and on, across and along 
the highways, and across and under navigable waters, and In such manner as 
not to Interfère with the ordinary use or the ordinary travel and traflic on 
such highways, railroads or waters, or that of any other telegraph Une already 
constructed on the right of way of any railroad. 

* * • • * • * • •• 

3. Pétition for Condemnaiion Procecdings iiuiy 6e Filed. Tlijat In case any 
telegraph company having the rights and privilèges hereln granted Is unable 
to agrée with such railroad or turnpike company for the exercise of such 
rights and privilèges, such telegraph company may file its pétition, sworn to 
by its agent, In the office of the clerk of the coviuty court of any county In 
which any portion of such railroad or tvirnpike is situated or may run, and 
one proceeaing shall be sufficient to condemn tlie right of way herein provided 
for of any railroad or turnpike in this state. Sald pétition shall designate the 
railroad or turnpike as the case may be, and the particular use, right, ease- 
ment or privilège sought to be condemned, and shall state the name of the 
petltioner, where Incorporated, how, and in what manner, and with what kind 
of material it proposes to construct its telegraph Une, and that It has com- 
plied with the Constitution of this comraonwealth in regard to such corpora- 
tîoiis seeking to exercise right of eiiilnént domain. 

* • • * * • • • •• 

4. ♦ • * A jury of twelve shall be impaneled, who shall be sworn by the 
clerk or judge of said court, as follows: "I do solemnly swear that as a mem- 



LOUISVILLE & N. K. CO. V. WESTERN UNION TELEGRAPH CO. 389 

of Appeals. The statute has been before the Kentucky court of last 
resort only twice, and then not upon matters of gênerai construction. 
We thërefore seek to ascertain the meaning, according to what seem 
to us the necessary inferences from the language used and f rom com- 
mon knowledge of the situation involved, and from that viewpoint 
consider other décisions as far as they seem pertinent. 

[1, 2] 1. This statute gives the right of eminent domain. A neces- 
sity for taking ordinarily underhes the exercise of such right, and 
statutes sometimes direct how that necessity shall be determined. See 
Lewis on Eminent Domain (3d Ed.) §§ 595-600. This statute contains 
no such direction, nor does it expressly require the judicial détermina- 
tion of any such gênerai condition précèdent. Clearly, however, there 
might be circumstances which would make the exercise of the right 
so unreasonable and arbitrary that we could hardly suppose the Légis- 
lature intended to permit it ; and section 7 expressly contemplâtes that 
only so much shall be taken as is necessary. We tliink it safe to as- 
sume that some measure or degree of necessity must be shown or be 
presumed to exist before the right of condemnation matures. The 
telegraph company does not possess any fraction of the state's législa- 
tive power, and does not bave power itself to déclare a necessity, be- 

ber of this jury, I will a tnie verdict render in this cause, assessiiiî!; for the de- 
fendant the aetuiil cash value of so much of itw l'.iud as may be shown by the 
proof will be aetually taken and occupied by the petltioner, and sueh otlior In- 
cideiital damaiços, if any, as shown by the proof will accrue to the reiiiainder 
of the right of way for the purpose for which it is held by the défendant, by 
reason of the construction of petîtloner's teleiçraph Une in the manner set eut 
in the pétition, so help me God." 

5. Evidence That mni/ lie Introdnced — Measure of DfunagcH. That the 
court shall admit any relevant testimony either party may offer to prove the 
cash market vîilue of the buid that will ))e taken and occupied by the petl- 
tioner, and ail actual damiiges that wlU accrue to the défendant in the diminu- 
tion of the value of the renminder of its ri'j;ht of way for rallroad or turnpike 
purposes, as the case may lie, by reason of the construction of the telegraph 
line upon such i-iglit of way In the manner set out in the pétition, and in con- 
siderlng incidental damages to tl\e défendant, they may take into considéra- 
tion any advantages that may accrue to the défendant as shown by the proof, 
by reason of the constnictlon of such telegraph line. 

6. Verdict, Form of. The jury shall not be required to go upon or view 
sueh right of way, nnd slial! rcturn their verdict ou the form following: "We, 

the jui'y, assoss the damages and just compensation to be paid by the 

to be doilius ;" and the form of the verdict may be given the , 

Jury by the <'ourt. 

7. .ludyment, Form of. * * * "Now \i])on payment of said award either 
to the défendant or to tlie clei'k o£ this court, and ail costs in this behalf ex- 

pended, said telegraph coiapany may enter upon said land and appro- 

priate so much tliereof as may be necessary, as prayed for in its pétition." 

9. Mortz/affec need not he Notified — Prneeeding if Mortgage on Land Gon- 
denmed. That no notice of the ccmdemnation proceedings lierein provided for, 
shall be glveii to any mortgagee of the détendant, but in tlie event there be 
any mortgage recorded in the couuty where such proceedings are had, upon 
the property condemned, then the damages and compensation awarded by the 
jury shall be paid to the clerk of said court, whose duty it shall be forthwlth 
to mail written notice of such proceedings, and. of said award, to the mort- 
gagee or trustée naraed in said mortgage, who may contest with the said de- 
fendant for the same, if lie sees Ht to do so. 
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cause a législative body may do so. See Sears v. Akron (March 4, 
1918) 246 U. S. 242, 38 Sup. Ct. 245, 62 L. Ed. — . 

[3] 2. Erpbodied in the first section, and so perhaps to be consid- 
ered as a condition of the grant, are thèse words (selecting only those 
now important) : 

"Provlded, tbat the posta, arms, Insulators, and otber fixtures of such tele- 
graph Unes be erected and malntalned in- th-3 usual manner of constructlng, 
operating and maintaining telegraph Unes on or along and upon the rlght 
of way of railroads ♦ • » and la such manner as not to interfère wlth 
the ordinary use or the ordinary travel and traffic on such • » * rail- 
roads." 

The telegraph line must be erected, operated, and maintained in the 
usual manner, and must not interfère with the ordinary use of, or 
traffic on, the railroad. We cannot regard this proviso as intending 
to formulate a hard and fast condition précèdent which might prevent 
any condemnation, and this for three reasons: The first is that in 
the ordinary and typical case which the Législature must hâve had 
in mind no such broad issue could arise. In almost any supposable 
situation (save in exceptional spots) a telegraph line could ahvays be 
constructed and maintained in some suitable place along the railroad 
right of way, without constituting such an interférence with the use 
of the property for railroad purposes as the Législature could reason- 
ably consider sufficient to prevent condemning at ail. The second rea- 
son is that the provision as to maintenance cannot be a condition pré- 
cèdent to condemnation, and yet it is put precisely on a par with the 
condition as to construction, "be erected and maintained," and hence 
the provision as to the érection cannot be a gênerai condition précèdent. 
The third is that the language is not conditional in form. It is not 
"provided that the * * * Hnes" can be erected, etc.; it is an af- 
firmative requirement that, if built, they "be erected and maintain- 
ed," etc. 

In our judgment the rare instances — if there are any — where in- 
terférence with railroad use will be so inévitable, so extensive and so 
serions as to forbid condemnation at ail only présent a phase of "ne- 
cessity"; and this proviso is intended to describe and characterize 
the nature of the right and easement which are to be condemned. 
The right to erect the pôles and wires is given, but they must be so 
put up at the beginning, and always so maintained, as not to con- 
'stitute the forbidden interférence with ordinary use. The provision 
expresses, not a condition précèdent, but a condition constant — a con- 
tinuing limitation. 

[4] 3. It is no part of the condition or limitation that the tele- 
graph line shall not interfère at ail with railroad uses and purposes; 
such a thought would be contrary to common knowledge and observa- 
tion. No telegraph lines can be erected and maintained on a railroad 
right of way without interf ering in some measure or degree with some 
of the uses to which the railroad may rightfully wish to put the 
occupied property." To say that any such incomplète and partial in- 

»Though a case may be concelved where the interférence is so negligible 
as not to justify damages. 
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terference was contemplated by the proviso as a condition or limita- 
tion précèdent would be to defeat the whole object of the statute, 
by providing that the condemnation and use should not occnr ex- 
cept under conditions that never exist. Nor does the literalness of 
the language require any such sweeping view. It speaks of inter- 
férence with "ordinary" use or traffic; it makes no référence to the 
supplementary uses which are rightful and sometimes necessary. 

In this connection, it must be observed that section 4, with référ- 
ence to the oatli of the jury, and section 5, regulating the évidence, 
expressly provide that the railroad shall hâve, not only the vahie of 
the land to be taken and occupied, but such damages as "will accrue 
to the défendant in the diminution of the value of the remainder of 
its right of way for railroad * * * purposes." It is plainly 
inconsistent with this damage-defining provision to suppose that there 
can be no condemnation unless it has first been determined that there 
will be no impairment of the use of the remainder of the property 
for railroad purposes. We think the conclusion inévitable that the 
statute, taking its various parts together, has référence to two kinds 
or degrees of interférence with such use of the property, and that 
only when the interférence is so inévitable and so extrême as to 
seriously hamper ordinary use and traffic on the railroad is it intended 
that the condemnation proceedings should be dismissed, in whole or 
in part, for that reason. 

It is well recognized that this "interférence" may be insufficient 
to forbid condemnation and yet sufficient to justify damages. In 
Louisville Co. v. Western Union Co., 184 Ind. 531, 534, 111 N. E. 
802, 803, Ann. Cas. 1917C, 628, the Suprême Court of Indiana 
considered — 

"when such interférence passes the stage where it may be compensated in 
damages and becomes so substantial and material as to preclude the right of 
* * * appropriation." 

In applying a generally similar statute.s the Suprême Court of 
Tennessee, in Western Union Co. v. Railroad Co., 133 Tenn. 69, 714, 
182 S. W. 254, 260, said : 

"We deem the true rule to be that property already dedicated to a public use 
is in this respect on the saine plane as other property, provlded there does not 
exist a condition that would prevent condemnation — an interférence with the 
first public use by the second so material as to 'obstruct' or seriously and 
extraordinarily impair the use for ordinary railway purposes, including télé- 
graphie communication by means of the railway's own Une of wires. 

"If the interférence goes to the extent of so obstructing the earller use, the 
power to condemn is lacklng; but the theory underlying our statute is tliat 
when the interférence does not go that far, the inconvenience and impairment 
may be compensated for in damages and the taking for the second use per- 
mitted." 

[5] 4. The damages to be recovered are for the land actually taken 
and occupied, and for the diminution of the value of the remainder. 
In the ordinary sensé of most condemnations, no land is hère "actual- 

» The Tennessee statute uses the word "obstruct" ; but "interfère with" and 
"obstruct" are in this situation essentially synonymous. 
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ly taken and occupied" ; but the language is adopted f rom the f amiliar 
situation where it is more accurate. The total area upon which the 
pôles and guy wire posts stand is negligible — perhaps two acres 
for the thousand miles — and the strip of land overhung by the cross- 
arms and wires is not appropriated in any exclusive way. "Taking" 
doubtless there is of this pole-occupied area and of this strip, in the 
sensé that compensation must be made pursuant to the constitutional 
mandate; but vvhen we find that even this "taking" is not specifically 
permanent, but is subject to be shifted to other positions (as we 
hereafter point out), we are unable to see any substantial distinction, 
as to compensation basis, between the land "actually taken" and the 
diminution of the remainder. It is impossible to know the value of 
what is "taken" in this qualified sensé, except by measuring that value 
in terms of damage to the remainder. In its entirety, there is dis- 
closed only the imposition of a shifting easement (in gross) upon a 
servient estate, involving the exclusive and permanent appropriation 
of no substantial body of property, but only lessening the value 
pi the servient estate to its owner; and a distinction, created prima 
facie by the statute, between the taking of the one and the diminution 
of the other, is an artificial and unsatisfactory basis for assessing 
compensation. 

Postal Co. v. Patton, 153 Ky. 187, 154 S. W. 1073, is not inconsistent 
with this conclusion. The Kentucky Court of Appeals had there a 
case where the facts permitted the full application of the statutory 
theory that there is a real taking of part of the property, and where, 
therefore, it was necessary to describe with certainty the property 
to be taken. That was the case of a téléphone line constructed across 
farm lands, and the owner of the farm was deprived of his ordinary 
use of the entire width of the strip, which must be subject to travel 
and use for repair and maintenance. Upon this strip he could not 
safely plant crops in the ordinary way. The différences are obvions 
between that situation and one where the telegraph line is and con- 
tinues to be subject to the right of the owner of the servant estate 
to use his property for its primary purpose. What is said in this para- 
graph is not intended necessarily to deny that the right or easement 
condemned may be part of the statutory "land actually taken and 
occupied" and may bave an independent value because capable of 
sale or lease. The record does not présent this question in any 
concrète way. 

[6] 5. Considering, not only the language of the statute, but the 
familiar éléments of the situation to which it referred, we must infer 
that there was no intent to give the telegraph company a permanent 
spécifie location, from which it could not be thereafter removed, except 
by a cross-condemnation proceeding — if at ail. It was as well under- 
stood in 1898 as it is to-day that the necessary use of a railroad 
right of way for railroad purposes at any selected place was subject 
to constant development and increase. Changes of the roadbed in 
order to lesseh the gradients always had been possible and were com- 
ing to be very common. They involve excavations and fills. Much 
of the Kentucky railroads is through rough and mountainous coun- 
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try, and vast amounts of such work must hâve been anticipated. 
Double-tracking upon trunk Unes to meet increasing traffic was known 
to be necessary. It would often involve removing any telegraph 
line close to the previously existing single track. Much of Kentucky's 
railroad System consisted of trunk lines; and the Législature could 
not hâve overlooked the obvious fact that the permanent maintenance 
of a telegraph line in any particular location upon a railroad right 
of way might forever bar the reasonably necessary excavation, regrad- 
ing, double-tracking, signais, switch tracks, terminais or other proper 
vises by the railroad of its ov^^n property; nor could the Législature 
bave intended that the telegraph company must pay the enormous 
damages which alone could rightly compensate the railroad company 
for the pennanent deprivation of thèse rights. We then find written 
into this statute the spécifie direction that the line shall be "erected 
and maintained" in such a manner as not to interfère with the ordi- 
nary use of the property for railroad traffic. No exigency of con- 
struction requires us to think that the probable uses which we hâve 
just specified and other similar ones were not among the ordinary 
uses in contemplation of the Législature. We think this statute was 
passed and its language chosen in view of the well-known situation, 
and that a reasonable construction of the statute requires it to be 
interpreted as providing that the right taken by condemnation is 
one which must be exercised by original location where it will least 
interfère with railroad uses and which is burdened by a future lia- 
bility to move to other parts of the right of way, if such moving be- 
comes reasonably necessary to avoid the forbidden interférence. In 
saying this, and in referring elsewhere in this opinion to the burden of 
removal resting upon the telegraph company, we refer only to a re- 
moval to some other location within the hmits of the right of way. 
Such apparent necessity as might develop for removal entirely outside 
of those limits — if such a case may be supposed — involves a contin- 
gency which we do not consider. 

[7] Such a construction of the statute and the mutual rights and 
duties thereby created présent no greater practical difficulties than 
are common in some other relationships. The standard of good 
faith is a simple one, and what the railway company would do if 
the telegraph line were its own is the measure of that standard. 
In such case, if the telegraph line were in the way of some desired 
use, the railway company would balance the trouble and expense of 
transferring the line against the reasons in favor of the transfer, 
and would décide accordingly. So, when the wire line belongs to 
the telegraph company, and the railroad desires to use the space 
on or above the ground for other purposes. The reasonable conven- 
ience of both parties must be balanced; an arbitrary décision may 
not compel nor prevent a transfer. If there were otherwise difficulty 
about holding that telegraph company's location was subject to 
possible shifting rather than permanently fixed, that difficulty would 
be hère removed, because neither party can complain of this con- 
clusion. It favors the railroad company, and the telegraph company 
has, by its pétition, consented. 
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[8] 6. The railroad company objects to tliose provisions in the 
pétition and in the judgment which provide for the future nioving 
of the telegraph line to meet future railroad necessities, and its ob- 
jection is that thèse are promissory stipulations, which hâve no place 
in the proceeding, and which cannot operate to reduce the damages 
to be awarded, because the performance of thèse stipulations will 
be, .in a practical sensé, largely at the will of the promisor. In the 
ordinary condemnation, where an exclusive possession is to be award- 
ed to the condemnor, it may well be that such promissory stipula- 
tions cannot control the damages, and the same resuit has been reached 
even in the condemnation of a telegraph line over a railroad right 
of way. Louisville Co. v. Western Union Ce. 184 Ind. 531, 111 
N. E. 802, 803, Ann. Cas. 1917C, 628. However, we construe this 
statute as intending that the easement condemned shall be an ease- 
ment subject to thèse limitations. It is not important that the tele- 
graph company makes a promise to remove its line ; when the event 
occurs which makes moving necessary, the right to maintain this line 
in the former location ceases; the judgment of the court formulating 
this limitation may, and in the public interest should, prescribe the 
method by which the reasonable right of the telegraph company to 
move its line in its own way and at its own expense may be pre- 
served; but the controlling principle is that ultimately the right 
further to maintain the line in the first location expires and the 
railroad company may remove it. From this point of view, it is 
clear that the objection of the railroad company against being subject 
to promissory stipulations must fail. In adopting this view, we 
concur with the Suprême Court of Tennessee in saying, as it did, 
in 133 Tenn. 691, at pages 706 and 707, 182 S. W. 254, 258: 

"Under this construction the terms set eut and acceded to by the petltloner 
are not to be considered contract terms. They are not party-Imposed, or eourt- 
Imposed, but law-imposed. Any subséquent shifting in the pôle Une Is to be 
referred for basis to the statute's provision for the safeguardlng of the rail- 
road user. It does not and will not dépend upon the voUtlon of the condemnor. 
An easement for a telegraph line Is to be condemned, subject to such non- 
contract provisions in favor of the rail way. To guarantee the observance of 
such terms by the petltloner, the pétition sets them forth and judgment goes 
in accord." 

The same conclusion has been reached in other cases, though with 
more dependenc'e upon the form of the pétition than we should be 
inclined to approve. See St. Louis Co. v. Postal Co., 173 111. 508, 
535, 51 N. E. 382; American Co. v. St. Louis Co., 202 Mo. 656, 
101 S. W. 576. 

[9-11] 7. The diminution in the value of the right of way for 
railroad purposes is to be assessed. It is clear to us that the use 
by a railroad of its right of way for constructing and maintaining 
its own telegraph, téléphone and electric signal lines, is use for a 
"railroad purpose"; indeed, we do not find, in the elaborate briefs 
of counsel for the telegraph company, any déniai of this proposition. 
The railroad orders are transmitted by telegraph and by téléphone, 
block and other distance signais are controlled through the use of 
electric currents passing over the wires, and, as matters were in 
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1898 and are now, a railroad can no more operate without a tele- 
graph, téléphone, and electric signal System than it can without 
tracks or cars. Com. v. Louisville Co, 164 Ky. 818, 832, 176 S. W. 
375 ; Western Union Co. v. NashviUe Co., 133 Tenn. 691, 718, 182 
S. W. 254. 

It necessarily follows that, for such interférence as the condemna- 
tion causes to the use by the railroad company of its right of way 
for its own wire line, the condemnor must pay damages ; and since 
any absolutely necessary use is an ordinary use, it also follows that 
the line condemned must be originally located where it will cause 
the minimum of interférence with railroad use of the property for 
its own telegraph line.* 

This is the principle which seemingly must control such condemna- 
tion proceedings in cases where the railway company has selected its 
location and built its line and in cases where there is no telegraph 
line along the right of way, but the railway company is about 
to build. Under such circumstances there is strong support 
for the "preferential right" contended for by the railroad and upheld 
by the Georgia courts. Western & Atlantic Co. v. Western Union 
Co., 138 Ga. 420, 427, 75 S. E. 471, 42 L. R. A. (N. S.) 225; Louis- 
ville Co. V. Western Union Co., 142 Ga. 531, 83 S. E. 126. Nor do 
we think any différence in the resuit necessarily follows from the 
fact that the existing line was built by the telegraph company through 
arrangement with the railroad company for a joint use under a con- 
tract by which the railroad company, in substance, leased the right 
of way to the telegraph company and the telegraph company paid 
its rent by telegraph service rendered. When such a contract ex- 
pires by the élection of the telegraph company (as hère occurred), 
it is not easy to see why its rights, when it is driven to condemna- 
tion, are any greater because it formerly had a lease. See Western, 
etc., Co. V. Western Union Co., 138 Ga. 420, 75 S. E. 471, 42 L. R. A. 
(N. S.) 225. In this case, when its line was built, there was no 
statute for condemnation, and the line must hâve been erected under 
the expectation that at the expiration of the lease the telegraph com- 
pany, failing in a new contract, would get off. While thèse appear 
to be the applicable principles, we do not need to pass upon them 
in any absolute way. A peculiar condition has hère arisen, and it 
must be met according to the facts as they are. In the years which 
hâve passed since this controversy arose, the railroad company has 
built its own line for a great part of the Kentucky distance now 
involved — perhaps now the greater part of the more important lines. 
This line is complète and performs ail the service needed by the 
railroad in its railroad opérations. It consists of a line of pôles and 
wires, erected usually upon the opposite side of the right of way 
from that occupied by the telegraph company's line, but in places 
erected on the same side, but on higher pôles. To require now that 

* Since Interférence with the railroad's own telegraph Une is covered by 
the référence to "railroad purposes," it follows that "other telegraph line 
already constructed," in the last clause of section 1, is intended for the pro- 
tection of the existing Une of another telegraph company. 
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the telegraph Company shoiild remove its line from its présent loca- 
tion, in order that the railroad company might occupy that same 
location, would be doing a great injury to one party without any 
compensating advantage to the other. It is not to be supixjsed that 
the railway company desires now to take down its own line, recently 
erected at great cost, and move it to the location occupied by the 
telegraph company's line; indeed, we do not find the railroad 
company claiming any intention of doing so, generally, if the 
condemnation could be entirely defeated. It is true the railroad 
company has not erected this line voluntarily, but has been com- 
pelled to do so because the telegraph company, through the aid of 
the courts, has maintained its possession of the preferred line, and 
hence, the conclusion that the railroad company cannot exercise its 
theoretical preferential right cannot be based on any élection by it; 
but we think it has sufficient basis in the fact that no other outcome 
is now practically possible, save to allow the parties to keep their 
respective locations and compensate the railroad company in damages 
for the additional expense, past and future, thus caused. Neither 
party can complain of this conclusion; the railroad company be- 
cause the alternative— that it may evict the telegraph company from 
the right of way which the railroad company does not need — cannot 
be accepted ; the telegraph company, because it has selected this pre- 
ferred location, always insisted upon it, and practically evicted the 
railroad company therefrom. 

[12] 8. The telegraph company urges that the railroad company 
is entitled only to nominal damages, and hence that questions of 
évidence on the subject of damages are immaterial. In a case where 
it is thought that the telegraph company's easement is ambulatory 
or shifting, and constantly subject to the changing needs of the 
railroad, and where the telegraph line is to be erected at the 
edge of the right of way, a pôle length away from the track, and 
not interfering with any présent or prospective telegraph line of the 
railroad company, there is room to contend that nominal damages 
are sufficient. This resuit has been reached in several cases more 
or less dépendent upon the conditions just stated. Thèse cases are 
collected and sufficiently considered by Judge Sanborn, speaking for 
the Circuit Court of Appeals of the Eighth Circuit, in Northern 
Pacific Co V. North American Co., 230 Fed. 347, 354, 144 C. C. 
A. 489, L- R. A. 1916E, 572; and, without intending to pass upon 
rental value as a measure appropriate to this case, we do not hesi- 
tate to apply Judge Sanborn's gênerai conclusion to a case like this, 
and to hold that the nature of the railroad's property and the char- 
acter of the easement condemned require substantial, rather than 
nominal, damages. 

Even if the présent case indicated nothing more than nominal 
damages as to the interest "actually taken," so far as that interest 
can be separately conceived, yet it is one for substantial damages 
with référence to the diminution of the value of the right of way 
for railroad purposes. This conclusion would resuit from the élé- 
ment of conflict with the plaintiiï's telegraph line, even if there were 
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no other élément of damages, but also from the other éléments we here- 
after indicate. The évidence strongly tends to show that the location 
which the telegraph company insists upon occupying and which must 
be conceded to it under existing circumstances is the natural and best 
one for the railroad company's Une, and that the construction of the 
latter in other places makes it not only less convenient of use but 
much more expensive to build and maintain. 

[13] 9. Our conclusion that the telegraph company's location is 
not to be in ail respects fixed and permanent afïects much of the dam- 
age claimed on the trial; but after the revision necessarily foUowing 
this conclusion, we think the testimony given or offered tended to 
show that damages to the railroad — that is to say, a lessening of the 
value of the right of way for railroad purposes — will arise from the 
foUowing sources: 

(a) The necessary use of the railroad property for the maintenance, 
changing, and repair of the telegraph Une. In the adoption of the 
Patton Case (téléphone) into the telegraph company law made by Louis- 
viUe Co. V. Lang, 160 Ky. 702, 706, 170 S. W. 2, it is perhaps implied 
that the particular strip needed for access for repairs should be speci- 
fied. We cannot take this implication as intended to décide the point. 
It fails to observe the différence between farm lands and a railroad 
right of way. It would be manifestly impracticable for telegraph 
company employés to travel or for new pôles to be carried along any 
particular strip away from the track. Practically, thèse employés 
must use the railroad track or any part of the railroad right of way 
that may happen to be necessary. Indeed, there are some miles of 
this pôle Une which cannot be reached at ail except from the track. 

(b) The troubles and delays resulting from the necessary oppor- 
tunity to be given the telegraph company to move its Une when the 
existing location is sufficiently needed for trackage or structures, 
excavations or fiUs, unobstructed vision, or any railroad use, and 
from coUecting the expense of making such removal from the tele- 
graph company if the railroad does the moving itself. 

(c) The additional expense, past or future, résultant upon the 
érection and maintenance and opération of the railroad's telegraph 
or signal Une upon a location less désirable than that which would hâve 
been used except for the telegraph company's Une. It can make 
no différence with this additional expense whether or not the railroad 
company intends to, or has the right to, carry commercial wires 
upon the same pôle Une and do a commercial business. 

(d) The impairment of the most perfect utility to the railroad 
of its right of way and tracks in those particulars not sufïiciently 
vital to justify the removal of the telegraph company's Une to another 
location. For example, pôles or guys or braces are said to embarrass 
opérations of spreaders, wreckers, pile drivers, steam shovels, blast- 
ing work, etc. The fact that the railroad company has acquiesced in 
this situation for a period of years or desired the same location for 
its own Une is sufficient to show the lack of that obstruction which 
would be fatal to condemnation ; but it is not sufficient to prevent 
the railroad from claiming damages — if any there are — for thèse or 
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similar burdens after it has lost that joint interest in the telegraph 
line which may hâve compensated for the acquiescence, or when it is 
net to hâve the benefit which might counterbalance the burden. 

(e) Additional expense caused by the présence of this additional 
telegraph line in the matter of keeping the rigfht of way free from 
weeds and refuse. This duty was imposed by statute (Kentucky 
Statutes, § 790), but a similar right, if not duty, would exist without 
statute (Postal Co. v. No. Pacific Co. [C. C. A. 9] 211 Fed. 824, 
827, 128 C. C. A. 350). Clearly, any method of keeping the right 
of way clear is likely to be somewhat more expensive, if there is 
standing upon it a line of pôles to be taken into account. One of 
thèse methods is by fire, and the telegraph company offers to release 
the railroad company from any claim for injury to the pôles by fire; 
but, in spite of such release, the railroad company must, for its own 
protection against the falling of pôles upon its track, exercise great 
care to prevent the burning of a pôle, and, as it would be liable 
only for négligence, this release does not seem important in the 
présent computation of damages. 

(f) Other additional expense of maintenance of way and struc- 
tures and keeping track open. It is said that pôles and wires ob- 
struct ditch cleaning, that pôles on a slope cause slides and washouts, 
that old ties and refuse cannot be so conveniently burned, and that 
fallen wires and fallen pôles must be guarded against and removed. 

(g) Any élément of danger added to the railroad opérations. This 
dîminishes the value of the right of way for railroad purposes. If 
it is to be reasonably anticipated that pôles may f ail across the track, 
that telegraph wires may fall upon signal wires, and interrupt signais, 
or that the line of pôles and cross-arms, particularly on a curve, may 
interrupt the enginemen's view of signais — ail thèse under condi- 
tions which hâve not called for the removal of the telegraph com- 
pany's pôles and wires to positions of entire safety — this indicates 
a diminution in value for which the railroad should be compensated. 

It is true that many of thèse éléments touch upon the spéculative, 
and yet they constitute the very considérations which lie parties 
would rightfully take into account in negotiating a sale or lease or 
considering the offer which must précède condemnation ; the pay- 
ment of compensation cannot be postponed until the contingency 
happens, and the amount must be fixed now by the use of that sound 
judgment in estimating uncertainties which juries are commonly called 
upon to exercise. 

[14] While it is necessary that both the witnesses and the jury 
should understand the facts in regard to thèse separate items and 
other similar ones, if other there are, upon which they may base 
opinions ând verdict, yet, of course, the final question is as to the 
entire damages to be awarded as a unit. It may happen, as the 
record hère suggests, that when éléments of damage are taken sepa- 
rately and each considered by itself and fixed at an amount which 
the prôof tends to support considering that élément alone, yet that 
the suril total of .ail the amounts so reached will be so large as to be 
plainly unreasonable ; and the jury may well be cautioned that it should 
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take proof or estimâtes of the spécifie éléments of damage only as 
an aid in solving the gênerai question how much the value of the 
railroad right of way as a whole is injured by the érection and main- 
tenance of the telegraph line as a whole. 

[15] 10. While it has often been held that the measure of dam- 
ages, where an easement is condemned, is the différence between 
the value of the servient estate before and the value after the imposi- 
tion of the easement, yet this is only a convenient formula. When 
it is applied to a case of fee title of property subject to sale, it is 
clear and simple; not so when applied to a railroad right of way 
which was not held for sale, and which had no market value either 
before or after condemnation. In such a case, the total of the acreage 
values of the railroad right of way will only be confusing. The 
important question is how much the condemned easement damages 
the right of way for use for ail appropriate railroad purposes. No 
one can be more compétent to testify on this subject than railroad 
men familiar with the cost and efïect of every opération which is or 
may be involved. In the end, much of their testimony will be matter 
of opinion, but it is of the typical character where opinion évidence 
must be received because it is the best. It is not necessary that they 
know the value of the land, because this is not substantially involved; 
nor is it necessary that they should know former sales of similar 
rights, for perhaps there never hâve been any, and, if there hâve 
been, each sale was a matter of bargain depending on its own pecu- 
liar circumstances. Of course, telegraph men, familiar with actual 
construction and maintenance problems, would be compétent wit- 
nesses, as far as their knowledge extended. For instructive appli- 
cation of thèse principles to conditions analogous to those now in- 
volved, see Sanitary District v. Pittsburgh Co., 216 111. 575, 583, 75 
N. E. 248; Cochrane v. Com., 175 Mass. 299, 302, 56 N. E. 610, 
78 Am. St. Rep. 491; Consolidated Co. v. Baltimore, 105 Md. 43, 
54, 65 Atl. 628, 121 Am. St. Rep. 553. 

[16] 11. The Kentucky statute, upon which the proceeding was 
based, is said to be unconstitutional for three reasons, viz. : (1) That 
a view of the premises was not permitted, whereby the owner was ar- 
bitrarily deprived of the best évidence of value; (2) that the title of 
the statute does not sufficiently express its subject, and (3) that it con- 
templâtes a final condemnation without notice to mortgagees. Thèse 
three grounds are thought not to be covered by anything held by this 
court in Louisville Co. v. Western Union Co., supra., or by the Ken- 
tucky Court of Appeals in Louisville Co. v. Lang, 160 Ky. 702, 170 
S. W. 2, in each of which décisions the statute was upheld against the 
contentions there urged. Regardless of whether the question of con- 
stitutionality is not res judicata between thèse parties, we are not im- 
pressed that thèse new objections are insuperable. The statute says 
"the jury shall not be required to go upon or view such right of way." 
Considering the very common practice in condemnation proceedings, 
as well as in ail judicial controversies involving the value or condition 
of property, whereby the trier of fact is permitted, in the discrétion of 
the court, to see the property (a practice recognized by other Kentucky 
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condemnation statutes), this provision should not be construed as de- 
priving the court of ail discrétion to permit such view. Both its letter 
and its spirit are satisfied by holding that it intended that inspection 
and view of the premises should not be an essential prerequisite to a 
verdict. The Législature hardly deliberated on the nice distinction — if 
there is any — between saying that the jury should not be required to 
view and saying that a view should not be required, and, with the latter 
form of words, "required" would naturally be taken as synonymous 
with "necessary." In many cases, a view of the property would be dif- 
ficult, conf using, and not helpful ; in many cases, it would be far the 
best possible évidence. The discretionary power of the trial court to 
permit or to refuse according to the nature of the case ought not to be 
destroyed, unless by the plainest language ; and, to say the least, this 
language is not plain. 

[17] As to the lack of sufficient title for the act, it is enough to say 
that the title is broad enough to include ail provisions of the act, -and 
that the f ailure of the title to indicate the means to be employed is not 
a defect so clearly fatal that we would be justified in overturning, on 
that ground, a statute which has been recognized and enforced by the 
Kentucky Court of Appeals. 

[18] No mortgagee is complaining of lack of notice. If the tele- 
graph Company chooses to condemn and pay the award, and take the 
chance that it is not cutting off a prior right which may ripeh into title 
through foreclosure, we do not see that the mortgagor is concerned 
in the constitutionality of the statute which expressly sanctions that 
practice. The Suprême Court has repeatedly refused to hear com- 
plaints about the constitutionality of a law, except from those who 
are hurt. Red River Bank v. Craig, 181 U. S. 548, 558, 21 Sup. Ct. 
703, 45 L. Ed. 994 ; Jeffrey Co. v. Blagg, 235 U. S. 571, 576, 35 Sup. 
Ct. 167, 59 L. Ed. 364. 

[19] 12. The court below had a preliminary trial, in the absence of 
the jury, in which it heard évidence and determined that there was 
necessity for the condemnation, and that the telegraph line, as propos- 
ed, would not interfère with the ordinary use of the railroad. The 
railroad company insists that, although trial by jury is not inherently 
necessary in condemnation cases, yet, under the Kentucky procédure, 
the form of a common-law trial rather than of an extrajudicial award 
has been adopted, and hence that the case is one where, by the fédéral 
Constitution and statutes, the trial must be by a jury. It is further 
însisted that the issues cannot be divided up, and part of them ex- 
cluded from the jury trial. 

We do not find it necessary to décide the question which the railroad 
company présents, so far as concerns the broad issues of necessity and 
of the forbidden, gênerai interférence. The undisputed facts hère 
lead to the inévitable inference that whatever précèdent gênerai neces- 
sity the law contemplâtes was présent, and that there would not be any 
çuch universal, necessary, and serions interférence as would broadly 
forbid condemnation generally. St Louis Co. v. Southwestern Co. (C. 
C. A. 8) 121 Fed. 276, 285, 286, 58 C. C. A. 198. Upon thèse issues 
it would hâve been the duty of the court to instruct the jury to find 
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for the telegraph company, and so it is quite immaterial whether the 
railroad company was entitled to a jury trial upon them. 

[20] However, we infer from the record (the spécifie question bas 
not been argued) that there are comparatively small fractions of the 
desired right of way as to whicb it may be reasonably claimed tbat 
the interférence with the railroad use is too serions to permit con- 
demnation. For illustration, there may be bridges or tunnels or other 
structures or short sections of the right of way already so fully oc- 
cupied that there is no room for another telegraph line in addition to 
that to whicb the railroad is entitled for its own use — tbat is to say, 
where another line cannot be so placed that it will not substantially 
obstruct the use by the railroad of its right of way for some railroad 
purpose. It is not important to examine the détails of the présent 
record in this respect. Before another trial is had, conditions may 
bave changed ; and in view of the constant probability of such changes 
and the shifting cbaracter whicb we bave ascribed to the easement 
to be condemned, the judgment finally entered will necessarily speak 
as of its date in fixing the spécifie location of the line of telegraph 
pôles and in adjudging that particular location to be requisite; and 
a change in location thereafter could be demanded by the railroad 
only because of conditions later arising. Hence it appears that, upon 
the new trial, disputable questions of necessity — i. e., the forbidden 
degree of interference-j-may be found to exist as to spécifie locations 
hère and there upon the line, regardless of whether the controlling 
conditions existed at the former trial or bave arisen since. If the rail- 
road company's telegraph line at thèse spots can be built — or, if al- 
ready built, can be operated — witb reasonable saf ety and without pro- 
hibitive expense, then an award of damages will meet the case; if 
not, thèse particular locations should be exempted from the condem- 
nation. The judgment to be entered must also recognize the neces- 
sary change of location in ail instances that bave developed up to that 
lime, where, under the principles whicb we bave announced, the rail- 
road had become entitled to require such change. 

It is thus apparent that some aspects of the question, whether there 
must be a jury trial as to necessity for condemnation, or as to the 
existence of an obstruction to, or interférence with, the railroad not 
rightly to be compensated in damages, are not eliminated, but re- 
main to be decided, in spite of the fact that the effect of the décision 
will be applicable specifically, and not generally. 

It has been expressly held that the right of jury trial secured by 
the Constitution does not necessarily extend to condemnation proceed- 
ings, wbich need not be in the nature of suits at common law (Bauman 
y. Ross, 167 U. S. 548, 593, 17 Sup. Ct. 966, 42 L. Ed. 270) ; but it 
is also held that, when the condemnation proceeding is put into tbe 
sbape of a suit at law calling for the action of a court, it must be 
treated as a case whicb is removable (Madisonville Co. v. St. Bernard 
Co., 196 U. S. 239, 246, 25 Sup. Ct. 251, 49 L. Ed. 462), and as a 
suit at law in whicb tbe right to a jury to assess the damages or com- 
pensation is declared by R. S. § 566, U. S. Comp. St. 1916, § 1583 
(Chappell V. U. S., 160 U. S. 499, 513, 16 Sup. Ct. 397, 40 I.. Ed. 
249 F.— 26 
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510). On the other hand, it is the approved practice, both in Ken- 
tucky (Warden v. Madisonville Co., 125 Ky. 649, 101 S. W. 914) and 
generally (American Co. v. St. Louis Co., 202 Mo. 656, 101 S. W. 576; 
Western Union Co. v. Louisville Co., 270 111. 399, 110 N. E. 583, Ann. 
Cas. 1917B, 670; Western Union Co. v. Louisville Co., 183 Ind. 258, 
108 N. E. 951; Western Union Co. v. Nashville Co., 133 Tenn. 691, 
182 S. W. 254; St. Louis Co. v. Southwestern Co., supra, 121 Fed. 
at page 285, 58 C. C. A. at page 207), unless the statute otherwise 
directs (e. g., section 8254, Mich. C. h. of 1915), that the question of 
necessity and similar précèdent conditions should be decided by the 
court in advance of or separately from the jury trial concerning com- 
pensation. The Kentucky statute now involved plainly contemplâtes 
the practice, for the prescribed forms of oath ànd verdict relate to 
compensation only (see sections 4 and 6, supra) ; ° and even in Chap- 
pell V. U. S., the trial court had determined the necessity before it 
summoned the jury (see 160 U. S. 502, 16 Sup. Ct. 398 [40 L. Ed. 
510]), and this action was not questioned." 

We conclude that it is carrying the analogy too far to say that, 
because a condemnation proceeding is a suit at law within R. S. § 
566 (C. S. § 1583), for some purposes, ail parts of it must be so con- 
sidered for ail purposes. When we départ from the common-law 
forms and practice, there may be very distinct issues of fact in the 
same case, some of which are historically — and seem rightly — proper 
to be heard by jury and others of which are not. Finding the amount 
of compensation is another term for assessing damages, and this al- 
ways has been a recognized function of a jury. The détermination of 
whether there are instances of exception to the gênerai necessity for 
condemnation in this case, and the exclusion of such fractions of the 
line, if there are any, from the gênerai condemnation, require a flexi- 
bility of judgment and an adjustment of alternatives not peculiarly 
within the function of a jury as that function is fixed either by theory 
or by précèdent. They approximate at least as closely, and perhaps 
more nearly, the customary powers of a court of equity. Considering 
the gênerai — and so far as we know the invariable — practice (where 
not controlled by spécifie statute) that thèse précèdent questions should 
be determined by the court separately from the assessment of- damages 
and observing the lack of any authoritative décision to the contrary 
in the fédéral courts, we conclude that whatever trial is to be had 
concerning thèse spécifie locations should be — as it was on the trial 
under review — to the court and not to the jury. 

The subject of compensation for the use of the rights now condemn- 

5 So far as the flrst part of the Judgment form in section 7 intimâtes tliat 
the question of necessity weut to the Jury, It Is not sufficlent to overbalance 
the Infereuce from the remainder of the statute. 

« Perhaps this faet led the reporter to state in the sy lia bus (p. 499) that 
the only trial by Jury required iu such a condemnation as there involved was 
upon the question of damages, although the opinion does not consider the 
subject of a trial of the issue of necessity. ïhe Fourth Circuit Court of Ap- 
peals, after a historlcal review, and In applying the eonstitutional right to 
Jury trial, goes no further than to flnd the right to a Jury to détermine dam- 
ages or œmpensatlon. Beatty y. U. S., 203 Fed. 620, Q24r-G2Q, 122 C. C. A. 16. 
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ed and during the interval since the contract expired and the injunction 
was issued is not overlooked ; but it is not distinctly presented by this 
record. We assume that it may hereafter arise in some form. 

The proceedings upon the trial may be said to hâve been generally 
in accordance with the conclusions we hâve expressed; but it was 
otherwise in some vital particulars, and the finding of the court, the 
verdict of the jury and the judgment entered thereon must be set aside, 
and the case remanded for new trial upon the question of amount of 
compensation, and for such further hearing and décision upon the 
question of the forbidden interférence in spécifie places as we hâve 
indicated may be open. 

KNAPPEN, Circuit Judge. I concur, but with the qualification 
that I am not to be understood as recognizing that the telegraph Com- 
pany, after recovery in the condemnation proceeding and payment of 
compensation, is subject to liability of being ousted by the railroad 
Company from the right of way, in whole or in part. 
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(Circuit Court of Appeals, Fourth Circuit. January 15, 1918.) 

No. 1585. 

1. Exceptions, Bili, or ©=»43(1) — Time fob Présentation and Ahowance. 

A bill of exceptions may be allowed by consent after the tlme flxed by 
order or rule of the District Court, and after the expiration of the term 
at whlch the case was decided. 

2. Exceptions, Bill of ®=»43(1) — Faixuee to Présent Within Time Given — 

Waiver. 

On the entry of judgment for the plaintiff, the court made an order 
allowing défendant 30 days In whlch to présent a bill of exceptions ; there 
being no standing rule on the subject. The bill was not presented until 
after the 30 days, and after the terin of court had expired, when It was 
àgned by the judge ; plaintiff making no objection, but signlng a stipu- 
lation as to what should constitute the record in the appellate court. 
The writ of error was slgned on the same day. Held that, under such 
facts, the writ of error would not be dlsmissed on the ground that the 
blU was not slgned within the time fixed by the order. 
8. Appbal and Ereob ®=»780(1) — Geounds for Dismissal — Inadvertbnce of 
Counsel. 

The extrême penalty of dismissal of a cause by an appellate court 
without a hearing on the merlts should not be imposed upon a lltlgant be- 
cause of the Inadvertence of his couiisel, except in cases of flagrant neg- 
lect, or where the court is compelled by statute or clearly established 
praetice to do so. 

Pritchard, Circuit Judge, dl.ssentlng. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Action at law by Leslie C. Smith, an infant, by M. H. Smith, his 
next f riend, against E. I. Du Pont de Nemours & Co. Judgment for 
plaintiff, and défendant brings error. On motion to dismiss writ of 
error. Denied. 

^j=»For other cases see same toplc & KB Y-NUMB ER In ail Key-Numbered Digesta & Indexe» 
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ly. O. Wendenburg, of Richmond, Va., for the motion. 
J. Giorda» Bohannan, of Petersburg, Va. (Pluramer & Bohannatl, 
of Petersburg, Va., on the brie f s), opposed. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. This is a motion to dismiss a writ of 
error on the ground that the bill of exceptions was not presented and 
signed within the time fixed by the order of the District Court. Judg- 
ment was entered against the défendant on the 3d of August, 1917. 
In the absence of a fixed rule on the subject, the District Judge made 
an order allowing the défendant 30 days thereafter in which to présent 
his bill of exceptions. On the 27th of August defendant's attorney 
wrote to the plaintiff's attorney, inclosing a proposed order for an ex- 
tension of 10 days after the adjournment of the term of the court. 
Having received no answer, on September 3d he wrote another letter, 
requesting that consent be indorsed on the proposed order. No reply 
was made to either of thèse letters; the plaintiff's attorney in his 
affidavit saying that the letters were not received, and defendant's at- 
torney saying that he inferred from the failure to respond that the 
plaintiff's attorney had consented to the enlargement of the time. 
After the term had ended, on the 2d of October, 1917, the bill of ex- 
ceptions was presented to the District Judge and signed by him in 
the présence of counsel for the plaintiff. At the same time counsel 
for plaintiff signed a stipulation as to what should constitute the record 
for the Circuit Court of Appeals. The writ of error was signed on 
the same day. 

[ 1 ] When the time within which an act necessary to bring a cause 
to this court by writ of error or appeal is fixed by statute, this court 
has no power to relieve against the failure to comply with the statute, 
and the District Court has no power to take any stepa looking to the 
perfection of an appeal or writ of error after it has lost jurisdiction. 
Hence, if the writ of error had not been granted in this case within 
six months, this court would be obhged to dismiss it. Old Nick Wil- 
liams Co. V. United States, 215 U. S. 541, 30 Sup. Ct. 221, 54 L. Ed. 
318. It is settled beyond question, however, that a bill of exceptions 
may be allowed by consent after the time fixed by order or rule of the 
District Court and after the expiration of the term at which the case 
was decided. Waldron v. Waldron, 156 U. S. 361, 15 Sup. Ct. 383, 
39 L. Ed. 453; Jennings v. Philadelphia, etc., Co., 218 U. S. 255, 
31 Sup. Ct. 1, 54 L. Ed. 1031. It follows from this holding that the 
District Court does not completely lose its jurisdiction after the ex- 
piration of the term, for, if it did, consent would not avail. The 
case first cited lays down the rule that if the bill of exceptions be al- 
lowed after the time fixed, either by consent or by an order of the 
court, and after the expiration of the term, it will be sufficient unless 
the point was expressly saved by objection made at the time to the 
allowance. 

[2] In this case, after the expiration of 30 days fixed by the order, 
and after the expiration of the terni, the bill of exceptions was allowed 
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by the District Court, and it does not appear in the record that any 
objection was made by counsel for défendant in error to the allowance. 
Unless, therefore, the case of Waldron v. Waldron, supra, has been 
overruled, the défendant in error cannot avail himself of the failure 
of the counsel for the plaintifïs in error to hâve the bill of exceptions 
signed within 30 days and before the expiration of the term. The 
authority of the Waldron Case to this efïect was expressly recognized 
in Old Nick Williams Co. v. United States, 215 U. S. 541, 30 Sup. Ct. 
221, 54 L. Ed. 318. ^These cases are not overruled, either expressly 
or impliedly, by Jennings v. Philadelphia, etc., Co., supra. There the 
appeal had been allowed and perfected. The Suprême Court of the 
District of Columbia had thus lost control and jurisdiction of the 
case by its removal to the Suprême Court of the United States. That 
the case is thus distinguished from Waldron v. Waldron, supra, and 
the case now before us, is obvious from this langage of the court: 

"The proceeding was coram non judice. The appellee was not in court, or 
before a court. The judge and the court had lost ail power over the cause, 
the parties, and the record." 

Under thèse circumstances the court held that the failure of the 
appellee to object to the allowance of the bill of exceptions could not 
avail the appellant, evidently for the reason that the cause was no 
longer in the lower court. The court says: 

"So grave a matter as the allowance of a bill of exceptions after the clcse 
of the term and after the court had lost ail judiclal power over the record 
should not rest upon a mère implication from silence. There should be ex- 
press consent, or conduct whlch should eguitably estop the opposite party 
from denying that he had consented." 

We think it clear, therefore, that the Suprême Court of the United 
States did not intend, in Jennings v. Philadelphia, etc., Co., supra, 
to overrule, without mentioning, the important case of Waldron v. 
Waldron, supra. The distinction is that in the latter case, as in this 
case, the District Court had not lost its control of the case by the 
perfection of the writ of error or appeal, while in the Jennings Case 
the Suprême Court of the District of Columbia had lost its control by 
the allowance and perfection of the appeal to the Suprême Court. 

The évidence of consent to the allowance of the bill of exceptions 
and waiver of the time is very strong. The record does not show 
that any objection was made. The signing of the stipulation by coun- 
sel for plaintifï as to what should constitute the record, without the 
réservation of any technical rights, goes far to show waiver of ail 
irregularities that were not jurisdictional. The case is thus even 
stronger against the défendant in error than was the case of Waldron 
V. Waldron, supra. 

[3] We hâve the strong conviction that the extrême penalty of dis- 
missal of a cause without a hearing on the merits should not be impos- 
ed upon a litigant for the inadvertence of his counsel, except in flagrant 
cases of neglect, or where the court is compelled by statute or clearly 
established practice to do so. In such cases orderly procédure may be 
well maintained by the infliction of the penalty of costs on the de- 
faulting party or his attorney. 
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In our opinion, therefore, the motion to dismiss should be denied, 
but upon the condition that the counsel for the plaintiff in errer pay 
the sum of $50 for costs of this motion as a penalty for his inad- 
vertence. 

Motion denied. 

PRITCHARD, Circuit Judge (dissenting). I regret exceedingly that 
I cannot concur in the action of the majority of the court in refusing 
to grant the motion to dismiss the writ of error in this case. The 
judgment complained of was rendered by the District Court of the 
United States for the Eastern District of Virginia in this cause on 
the 3d day of August, 1917, at the April term, 1917, of the court, 
which term of court expired on the 29th day of September, 1917, 
when an order was entered adjourning and ending this term of the 
court; that on the Ist day of October, 1917, a new term, knovvn as 
the October term, 1917, of that court, began; that on the 3d day of 
August, 1917, the day on which the judgment complained of was en- 
tered the court entered an order as f ollows : 

"Mémorandum. During the progress of the trial of the above-styled case the 
défendant by its attorney noted sundry exceptions to the rulings, action, and 
judgment of the court, and leave is given it to file Its bills of exceptions 
within 30 days from this date." 

While it appears that the lower court had no standing ruie, never- 
theless this order was tantamo.unt to a rule of the court as respects 
this case. The plaintiff in error not only failed to file or hâve the 
judge of the lower court sign the bills of exceptions, or any of them, 
within the time prescribed by the order, but also failed to do this at 
any time during the April term of the court. However, on the 2d 
day of October, 1917, this being the second day of the October term, 
the défendant below filed, and the District Court signed for the first 
time, each and ail of said bills of exceptions without the consent of 
the plaintiff below. As we hâve stated, it appears that there was no 
rule or practice of the court below under which bills of exceptions 
could hâve been signed at the October term, unless further time had 
been granted during the April term; and it further appears that no 
order was entered at the April term of the court enlarging the time 
within which bills of exceptions might be filed. I find nothing in the 
record to justify the contention that thèse bills of exceptions were 
signed by consent. The term of court having expired, without the 
time having been extended within which to file bills of exceptions, the 
court had no authority to permit the bills of exceptions to be filed. 

In the case of Rehable Incubator & Brooder Co. v. Stahl, 102 Fed. 
590, 42 C. C. A. 522, the Circuit Court of Appeals for the Seventh 
Circuit in a per curiam opinion, among other things, said : 

" » ♦ * The document sought to be brought up Is not mentioned in the 
bill of exceptions, was in no way made a part of the record, and, if contained 
in the transcrlpt, could be of no more signiflcance upon the motion to strlUc 
out the bill of exceptions than when satlsfactorily proved by affldavit. There 
can be no doubt that the paper was sent by counsel for the défendant in 
error to the clerk of the court, and it was perhaps placed on file; but the 
assertion that it was filed by plaintifE's attorney on July 13th, besides belng 
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an évident mistake, Is not clearly consistent wltli the statement In one of 
rlie atiidavits 'that the court tlien and there signed the blU of exceptions, with- 
out objection being made or exceptions taken.' On the entlre showlng, it is 
évident that the attorneys for tlie défendant in error, at the tlme the bill 
^\■as filed, and possibly untll they came to examine the printed transcrlpt, be- 
lleved that there had been a regular extension of time for the slgnlng and 
flllng of the bill. It is certain that on July 3d they learned of the extension 
ordered three days before, and not unnaturally they may hâve assumed that 
that order was made within the time of a previous extension which had been 
duly ordered. Thelr mistake in that respect, however, dld not aller the fact 
that durlng the term at which the judgment was rendered no order was eu- 
tered allowing tlme beyond the term for signlng and flllng the bill, and dld 
not place the plalntlfE in error in a worse position than If the spécifie ob- 
jection to the signlng of the bill had been Interposed at the time of signlng. 
ïhere is no proof which tends even remotely to show a purpose to walve the 
objection, or to consent to the slgning of the bill out of proper time. When, 
during the term at which a judgment is rendered, It is proposed to allow time 
beyond the term for the flllng of a bill of exceptions, it is well that a notation 
of the fact be made upon the docket of the court, or by an entry upon the 
order book ; but when, after the term, the bill is presented for signature, it 
should contain an expllcit statement of the extension, such as to demonstrate 
that both the signlng and the flllng are within the time allowed, or, if a 
waiver of the time is to be asserted, a distinct statement of the fact of consent 
by counsel or party présent at the tlme of slgning, or, what would be stlll 
better, a written agreement Indorsed upon or attached to the bill showlng 
that cousent. Under no ordlnary circumstances, If at ail, will aflldavits be 
received to show such consent — eertalnly not when the fact is disputed, as It 
is hère. Indeed, it is not clear that consent after the expiration of the term Is 
available. In Waldron v. Waldron, 156 U. S. 361, 3T8, 15 Sup. Ot 387, 39 L. 
Ed. 457, it is said, 'The signlng of the bill of exceptions after the expiration 
of the term at which the judgment was rendered was lawful, 1( done by 
consent of parties, glven during that term.' It may be, however, that the 
cases clted do not go that far. Hunnlcutt v. Peyton, 102 U. S. 333, 26 L. Ed. 
113; Davis v. Patrick, 122 U. S. 138, 7 Sup. Ct. 1102, 30 L. Ed. 1090. 
* * * The suggestion that, by the order glving tlme for the préparation 
and flllng of the transcrlpt of the record in thls court, the Circuit Court re- 
talned jurlsdictlon of the case for the purpose of signlng the bill of exceptions, 
is manifestly untenable. The motion to strlke out is sustained." 

In Preble v. Bâtes (C. C.) 40 Fed. 746, the court said : 

" * * • I concelve the rule to be thls: That a bill of exceptions must be 
signed at the term in which judgment was rendered. Thls rule is subject to 
certain exceptions, dépendent upon spécial circumstances, which, however, it is 
not necessary to conslder in this case. * * • " 

Also in the case of Reader v. Haggin, 160 Fed. 909, 88 C. C. A. 91, 
the Circuit Court of Appeals for the Second Circuit, said : 

" * • * Thls court lias repeatedly lield that after the expiration of the 
term at which the cause was trled, unless the court reserves control over the 
case by rule or order, it is too late to allow a bill of exceptions. » * • " 

In the case of United States v. Jones, 149 U. S. 262, 13 Sup. Ct. 
840, 37 h- Ed. 726, the bills of exceptions were signed after the final 
adjournment of the court for the term at which the judgment was 
rendered. In discussing this phase of the question the Chief Justice 
said: 

" * • * No order was entered extending the time for Its présentation, 
nor was there any consent of parties thereto, nor any standing rule of 
court which authorized such approval. The bill of exceptions was, therefore. 
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Improvidently allowed. Muller v. Ehlers, 91 U. S. 249 [23 L. Ed. 319] ; Jonpg 
V. Grover & Baker Sewlng Machine Co., 131 U. S. Appx. el [24 L. Ed. 925] ; 
MIchigan Insurance Bank v. Eldred, 143 U. S. 203 [12 Sup. Ot. 450, 36 L. 
Ed. 162]. As the errors assigned arise upon the bill of exceptions, \ve are 
compelled to affirm the judgment ; and it is so ordered." 

Oxford & Coast Line R. Co. v. Union Bank of Richmond, Va., 153 
Fed. 723, 82 C. C. A. 609, is very much in point. In that case this 
court said: 

" * ♦ * In the absence of a rule to the contrary, a party against whoin 
there is a judgment in an action at law Is entitled to prépare and flle a bil! 
of exceptions during the term at vvhich the case was tried relating to ques- 
tions reserved at the trial. However, In the district in which this case was 
tried there is a rule of court whicli only allows 20 days in which to prépare 
and flle a bill of exceptions. Notwlthstanding this rule, the court had the 
power to exténd the time in which to prépare and file a bill of exceptions, pro- 
vided it did so within the 20 days; but, once the court permittèd the 20 
days to expire, then it no longer had the power to extend the time, and' the 
case would stand Just as though the term had explred. This court. In the 
case of Yellow Poplar Lumber Co. v. Ohapman, 74 Fed. 448, 20 C. O. A. 507, 
in commenting on the practiee as to bllls of exceptions, among other things, 
sald: 'It is now a rule of practiee universally followed in the courts of tho 
United States that an exception to the ruling of a trial judge cannot be con- 
sidered in the appellate court, unless it was duly noted during the trial, and 
preserved In a bill of exceptions, which was presented to and allowed by the 
court at the term during which the trial was had, or within a time provided 
for by an order entered during such term, or where It has been allowed 
under the standing rules of the court, or with the consent of the parties, 
or under such circum stances as clearly show that it was the intention of the 
court to, and that it dld, retain by spécial order the control of the matter, 
for the purpose of examining, allowing, and signing the bill of excep- 
tions.' • * *" 

Mr. Justice Blatchford, in the case of Chateaugay Ore & Iron Co., 
Petitioner, 128 U. S. 552, 9 Sup. Ct. 152, 32 L. Ed. 508, in comment- 
ing on tlie rules of the Circuit Court for the Southern District of 
New York relative to the time allowed for the presentment, allowance, 
and signing of bill of exceptions, said : 

" * * * And if the party omit to make a blU within the time above lim- 
ited, unless the same shall be enlarged as aforesaid, he shall be deemed to 
hâve waived his right tbt>/rto." 

The neglect of counsel for plaintiff in error cannot be said to be 
excusable, in view of the facts as they appear in the records. It should 
be borne in mind that counsel for plaintiff in error lived in Peters- 
burg, within 40 minutes' ride of the office of the clerk of the District 
Court ; but he failed to appear before the court below for the purpose 
of filing his bills of exceptions within the 30 days' time granted him 
in the court's order of August 3d. He simply contented himself by 
writing counsel for défendant in error, asking consent for a further 
extension of time, and admits that he never received any reply to 
thèse letters. Failing to hear from counsel for défendant in error, 
it was the duty of counsel for plaintiff in error to see counsel for 
défendant in error, who Hved in Richmond, in person; but this he 
failed to do. If he had donc so, no doubt opposing counsel would at 
that time hâve agreed to a further extension of time. 
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The rules as respect the préparation of a case to be brought hère 
on writ of error are plain and explicit — having been interpreted by 
almost every Circuit Court of Appeals, as well as the Suprême Court, 
and it must be assumed that counsel are fuUy cognizant of their re- 
quirements. A faihire to observe the same in a case like this can 
only tend to confusion and must uhimately lead to a demoraUzation 
of the procédure of this court. Mr. Justice Story, in his work on 
Equity Pleading (section 544), in commenting on the necessity of 
adhering strictly to the prescribed forms of procédure, says : 

"The waiit of due form constitutes a just objection to tlie proceediiigs in 
every court of justice, for to reject ail form wonld be destructive of the 
law as a .science, aud vvould introduce great uncertalnty and perplexity In 
the administration of justice. Every irregularity of this sort Is frauglit with 
inconvoidence, and generully tends to delays and doubts. And it has lieen 
well remarked that infinité nilschief has been produced by the facllity of 
courts of justice in overlooking errors of form. It encourages carelessness 
and places ignorance too much on a footing with kuowledge amougst those 
who practice the dravviiig of pleadings." 

In the case of Oxford & Coast Line R. Co. v. Union Bank of Rich- 
mond, Va., supra, this court also said : 

il * * * While it is not the i)olicy of the court to dismlss writs of error 
and cases on uppeal on acconnt of slight techniealities, at the same time the 
rules of this court, as well as the rides of the Circuit Coiu-t, are plain and 
easily understood. In ihis instance the provision of the statute retating to 
the iiuesrion at issue is niandatory and must he enforced. It is incumbent 
upon attoi-neys who practice in the fédéral courts to observe and .strictly 
follow tlîo ruies of practice and jjrocedui'e in preiiarlng and presenting bllls 
of exceptimis. In the case of Michigau Ins. I-!ar\k v. Eldred, 148 IT. S. 2U8, 
12 Sup. ("t. 452, :î6 L. lOd. 162. the court, aniong other things, sald: 'The duty 
of seasonalily drawing up and tendering a bill of exceptions, stating dls- 
tinctly the rulings comiilained of and the exceiitions taken to them, belongs to 
the excepting party. and not to the court. The trial court has only to con- 
sider whether the bill tendered by the jjarty is in due time, in légal form, 
and conformai)le to the truth ; and tlie duty of the court of error is liniited 
to determining the vaiidity of exceptions duly tendered and allowed.' It is 
essential to the orderly jirocedure of the courts that attorneys shoiild comply 
with the rules relating to the same ; otherwlse, it would be useless to promul- 
gate rules for the guidance of those who may seeli to review the action of 
the lower court." 

Therefore, it appearing that the bills of exceptions were not filed 
within the time granted by the court, and it further appearing that 
the time was not extended by consent, it follows that this court slrould 
hâve granted the motion to dismiss the writ of error. 

In view of the court's refusai to cUsmiss the writ of error, I con- 
fess that I cannot understand why counsel for défendant in error 
should be required to pay the sum of $50 as a penalty, inasmuch as the 
court has found that counsel is only guilty of excusable neglect. 

For the reasons stated, I think the court should hâve granted the 
motion to dismiss. 
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In re PHŒNIX HARDWARE 00. 

LONG et al. v, CHRISTY. 

(Circuit Court of Appeals, Nlnth Circuit. March 5, ISJIS. Rehearlng Denled 

May 13, 1918.) 

No. 3011. 

1. Corporations <S=»89(1) — Stockholdebs — Liabilitt. 

Where corporate stock was Issued wlthout subscrlptlon, the stockhoWers 
are Uable to assessment, Just as If they had been subscrlbers. 

2. Corporations <S=228 — Unpaid Subscriptions — Liabilitt. 

A corporatlon's unpaid subscriptions are a trust fund for the beneflt or 
the gênerai eredltors of the corporation, and may be reached on the 
Insolvency of the corporation. 

3. Corporations <ê=232(1) — Stockholders — Liabiuty. 

Organlzers of a corporation, who dellvered to it a stock of gooda and' 
In exchange recelved the capital stock of the corporation, are, the value 
of the stock of goods belng very much lésa than the par value of the 
capital stock, Uable to gênerai corporate eredltors for the différence, 
though the transaction as between themselves and the corporation could 
not be questioned. 

4. Corporations <©=>268(5) — Pétition to Assess Stock. 

Where the pétition of the trustée of a bankrupt corporation, seeklng to 
assess the outstandlng capital stock on the theory that It had not been 
fuUy pald In, alleged that the holders were subscrlbers, and the proof 
showed that the stock was Issued wlthout subscrlptlon, the variance was 
Immateriul ; the UablUty of the stockholders belng the same In each case. 

5. Limitation or Actions ®=566(4) — Running of Statute — Balances Due 

ON Unpaid Capital Stock. 

Balances due upon unpaid capital stock of a corporation do not become 
payable, so as to start the running of limitation, untll there has been a 
call or assessment. 

6. Corporations ®=j246 — Stockholders — Liabilitt. 

The UablUty of a subscrlber for the capital stock of a corporation la 
several, and not joint. 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona; William H. Sawtelle, Judge. 

In the matter of the bankruptcy of the Phœnix Hardware Company,, 
a corporation. Pétition by Charles B. Christy, as trustée in bank- 
ruptcy, against J. B. Long and others, to assess the outstanding capital 
stock of the bankrupt corporation. A decree of the référée levying 
an assessment was affirmed on review to the District Court, and the 
défendants, stockholders, appeal. Modified and affirmed. 

Thîs Is a proceeding Instltuted In the bankruptcy court to assess the out- 
standing capital stock of the bankrupt corporation, the Phœnix Hardware 
Company, for the purpose of raising funds wlth which to pay the eredltors ot 
the bankrupt coneern. The Phœnix Hardware Company was Incorporated 
March 19, 1907, wlth a capital of $50,000, conslstlng of 500 shares, at a par 
value of $100 each. The board of directors was to conslst of three stockhold- 
ers, to be elected annually ; the followlng named persons being designated la 
the articles to serve as directors untll thelr successors were elected, to wit: 
J. B. Long, J. W. Long, and M. West On the same day that the articles of 
Incorporation were executed, the board of directors held a meeting, at whlch 
J. B. Long was elected président, J. W. Long secretary, and W. J. Klngsbury 

^stFor otliar caw» see Baruo toplc A KBY-NUMBBR In ail Kar-Numbtrad Disesta ft Indexa* 
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statutory agent. Subséquent to this time tliere were never any meetings held, 
either of the stockholders or of the direetors, of which minutes were kept or 
recorded. In lact, no other board of direetors was ever elected tban that 
named in the articles of incorporation. 

Immediately prier to tlie organization of this company, a few days perliaps. 
J. B. Long and M. West purchased a stock of goods from the Arizona Hard- 
ware & A^ehicle Company, an insolvent concern, for the sum of $9,950, or near 
that figure, the invoice value of whlch was about .$20,000. This stock was 
turned over to the Phœnix Hardware Company in considération of the entire 
capital stock of the company, and the stock was Issued as lollows, as shown 
by the stock books: 

To M. West 250 shares. 

J. B. I^ng 130 " 

J. W. Long 80 " 

Margaret M. Long 40 " 

The reteree flnds that the subscrlbers to the capital stock pald $10,000 for 
the entire capital stock of the company, that by agreement the amounts pald 
on the subseriptions by eaeh of tlie subscribers were credited thereon, and the 
balance unpaid of the par value of the stock was in eft'ect credited. by dis- 
count, and that the stock account between the bankrnpt corporation and the 
subscribers was balanced. In pursuance of his findings, the référée levied an 
assessment upon the capital stock of the company of 33 per cent, allowing 
crédits to the subscribers in amounts equal to the proportion of $10,000 eaeh 
had paid and was credited with on the stock booUs, and entered a several or- 
der against eaeh of the stockholders requiriug payment of the sum found 
due upon the assessment. Upon review to the District Court, the orders and 
decrees of the référée were affirmed in ail particulars, except that the 
stockholders were rendered jointly and severally llable for the several amounts 
found due under the assessment. The stockholders hâve prosecuted an appeal 
to this court. 

W. J. Kingsbury, of Tempe, Ariz., and Joseph S. Jenckes and 
Struckmeyer & Jenckes, ail of Phœnix, Ariz. (Metson, Draw & Mac- 
Kenzie and E. H. Ryan, ail of San Francisco, Cal., of counsel), for 
appellants. 

J. C. Forest, of Phœnix, Ariz., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] Appellants insist that there were no subseriptions to the capital 
stock of the Phœnix Hardw^are Company, and that the entire capital 
stock having been exchanged for the stock of marchandise, it was 
not liable to assessment for payment of the debts of the corporation. 

As to the subscriptionSî it is probably true that there were none 
such made in name, but there is no doubt that the stock was issited 
to the parties named and they became the holders thereof. As such 
holders, they would become equally liable for the payment of calls 
upon the stock as if they were originally subscribers thereto. A 
subscriber agrées to take and pay for the shares as calls are made, 
and a holder is liable for the calls until the stock is fuUy paid. So 
the objection that the holders of the stock were not subscribers, 
or even that the stock was never subscribed, is without merit. The 
stock was issued, and the liability arises in either event. 

[2, 3] It is urged that at common law corporation creditors can- 
not hold stockholders liable on stock issued for property. Whatever 
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it may be, we need not discuss nor détermine the rule at common law 
in this regard. A doctrine has been established in the United States 
which is altogether sufficient for resolving the présent controversy. 
We refer to what has been termed the "trust" doctrine as applied 
to unpaid subscriptions on the capital stock of a corporation. The 
Suprême Court, in Sawyer v. Hoag, 17 Wall. 610, 620 (21 L. Ed. 
731), says: 

"Though it be a doctrine of modem date, we tliinlc it iiow well established 
tïiat the capital stock of a corporation, especially its unpaid subscriptions, Is 
a trust fund for the beneflt of the gênerai creditors of the corporation. And 
when we eonsider the rapid development of corporations as instnniientalities 
of the commercial and business world in the last few years, with the corre- 
spouding necessity of adaptlng légal principles to the new and varyiiig exi- 
geudes of this business, it Is no solid .objection to sucli a principle that it is 
modem, for the occasion for it could not sooner hâve ariseu." 

So in Sanger v. Upton, Assignée, 91 U. S. 56, 60 (23 L. Ed. 220), 
the court said: 

"The capital stock of an Ineorporated company is a fund set apart for the. 
payment of its debts. It Is a substitute for the personal liability which 
subsists in private copartnerships. * * ♦ It is publicly pledged to those 
who deal with the corporation, for thelr security. Unpaid stock is as luuch 
a part of this pledge, and as m;uch a part of the assets of the company, as 
the cash which has been paid in upon it. Creditors hâve the same rlght to look 
to it as to anything else, and the same rlght to insist upon its payment as 
upon the payment of any other debt due to the company." 

The doctrine has subsequently been reaffirmed in several cases. 
County of Morgan v. Allen, 103 U. S. 498, 26 L. Ed. 498; Scovill 
V. Thayer, 105 U. S. 143, 26 L. Ed. 968; Hawkins v. Glenn. 131 U. 
S. 3"19, 9 Sup. Ct. 7^"), 2>Z L. Ed. 184; Richardson's Executor v. 
Green, 133 U. S. 30, 10 Sup. Ct. 280, 33 L. Ed. 516; Camden v. 
Stuart, 144 U, S. 104, 12 Sup. Ct. 585, 36 L. Ed. Z^Z. 

Some limitation has been impressed upon the doctrine by later ad- 
judications, and, as now interpreted, it relates to the capital stock 
or assets of a corporation that has either suspended its business or 
has become insolvent, and whose assets hâve been placed in a court 
of equity, or other proper tribunal, and are in the course of admin- 
istration for final settlement and distribution. 4 Thompson on Cor- 
porations (2d Ed.) § 3431; Hollins v.. Brierfield Coal & Iron Co., 
150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 1113. 

In Scovill V. Thayer, supra, it was held, among other things, that 
a contract of a corporation with its stockholders that they should 
never be called upon to pay any other assessment than that paid at 
the outset, while good as between the corporation and the stock- 
holders, was a fraud in law upon creditors, which could be set aside 
whenever their rights intervened and their claims were unsatisfied. 

Clark V. Bever, 139 U. S. 96, 11 Sup. Ct. 468, 35_ L. Ed. 88, is 
relied upon as supporting appellants' position. This case, along 
with Fogg V. Blair, 139 U. S. 118, 11 Sup. Ct. 476, 35 L. Ed. 104, 
and Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L. Ed. 227, 
is referred to in Camden v. Stuart, supra, and the court says of 
them that they were not intended to overrule or qualify in any way 
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the wholesome principle adopted by the court in the earlier cases, 
and that they were only intended to draw a Une beyond which the 
court was unwilHng to go in fixing liability upon those who had pur- 
chased stock of a corporation, or had taken it in good faith in satis- 
faction of their demands. 

Now, to apply the principle thus ascertained in the présent case: 
The stock of merchandise of an insolvent concern was purchased by 
J. B. Long and M. West for $9,950. Immediately the Phœnix Hard- 
ware Company was incorporated, with a capital stock of $50,000, 
and the merchandise stock was turned into the company, in exchange 
for the whole of its capital stock. A board of directors was named 
in the articles of the corporation, and nothing else was done, except 
that it is shown that the articles were filed with the county recorder 
and the territorial auditor. The stock was issued, one half to M. 
West and the other half distributed among J. B. Long and his family. 
While the agreement to exchange $50,000 of capital stock for a stock 
of merchandise purchased for less than $10,000 would be binding 
as between the company and the stockholders, such an arrangement 
cannot always stand the test when the creditors are to be considered, 
and especially when the corporation has been overtaken by insolvency 
and bankruptcy. The creditors, when extending crédit to the com- 
pany had a right to believe that the concern had a bona fide capi- 
taUzation of $50,000. With such a capitalization, it had the air of 
a big business concern, calculated to attract large crédit. J. B. Long 
and M. West might hâve started business with the stock of merchan- 
dise when they purchased it. In that event, they would bave been 
personally liable to their business creditors. By a promotion of the 
incorporation of the hardware company, and a turning of the business 
over to it, which was really ail they did, they shifted that liability 
to the company, and relieved themselves. 

Now, if it were designed that the company should start with a busi- 
ness capital equal only to the value of the stock of merchandise, it 
would hâve been fair to prospective creditors so to represent by capi- 
talizing the company at that amount. Such a course of transaction 
could not bave been characterized as a false représentation to creditors. 
What thèse parties did, though in promoting the project, was to cap- 
italize the concern at more than five times the value of the stock of 
merchandise, and then to accept the stock in payment thereof. Thus 
they constructed, apparently, a very substantial and reliable business 
entity, and so represented it to the business world. Yet they attempt 
to escape ail stock liability by saying that they took the stock over as 
fuUy paid up in exchange for the stock of merchandise. Such a Proj- 
ect or scheme is a fraud at law upon the prospective creditors of the 
corporation, and when the corporation is found to be insolvent the 
stockholders cannot be heard to say that their stock has been fully 
paid up. The unpaid stock must be regarded as a trust fund for the 
benefit of the creditors until they are themselves fully paid. The 
référée was right in allowing the value of merchandise as payment 
on the capital stock, but beyond that the stock was liable to assessment. 

Nor do the cases of Coit v. Gold Amalgamating Co., 119 U. S. 343, 7 
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Sup. Ct. 231, 30 L. Ed. 420, and Bank of Ft. Madison v. Alden, 129 
U. S. 372, 9 Sup. Ct. 332, 32 L. Ed. 725, help the appellants. In the 
former, property of the estimated value of $137,000 was put into the 
Company in payment of $100,000 par value of stock. The court said 
in that case : 

. "If it were proved that actual fraud was committed lu the payment of the 
stock, and that the eomplainaiit had glven crédit to the company from a be- 
llef that its stock was fuUy paid, there would, undoubtedly, ,be substantial 
ground for the relief asked. But where the charter authorlzes capital stock to 
toe paid In property, and the shareholders honestly and in good faith put in 
property Instead of money in payment of thelr subscrlptions, thlrd parties 
hâve no ground of complaint" 

In the latter case it was simply held that a stockholder in an insolv- 
ent corporation, who has paid his stock subscription in full by a trans- 
fer of a tract of land, in good faith and at an agreed value, for the use 
of the company's business, is not liable in equity to a creditor of the 
corporation, vfho had knowledge of and assented to the transaction 
at ûie time when it took place, solely on the ground that the land 
turneid eut to be less valuable than was agreed upon. 

Emphasis is laid by appellants upon the déclaration by thèse authori- 
ties that actual fraud must be shown. It must be observed that the 
cases lay stress upon the good faith of the transaction as well. In the 
présent case, the very project devised bears the impress of actual 
fraud, and is so flagrant as ta dispel ail idea of good faith. The sug- 
gestion that the capital stock was of no value at the time is without 
force. It constituted the measure of the capitalization of the Com- 
pany, and this is really what was important from the standpoint of 
persons who were asked to extend crédit to the company. 

[4] Thèse considérations also dispose of the error assigned to the 
court's ruling in overruling the demurrer to the pétition. If there was 
any irregularity relating to the pétition, it was that there was a variance 
between the proof s and the allégation. The pétition allèges a subscrip- 
tion. The proofs show that the stock was issued without the formality 
of a subscription. The stockholders were rendered liable in either 
event, so the variance was immaterial. 

[5] The next assignment of error relates to the statute of limita- 
tions. Balances due upon unpaid capital stock do not become due 
and payable until there has been a call or assessment. The call in the 
présent case was made by the référée in bankruptcy well within the 
period of the Arizona statute of limitations, and hence the statute has 
not run. This conclusion is so well within the case of Scovill v. ThayT 
er, supra, which was concerning a bankruptcy matter, that it is un- 
necessary to discuss the question further than to cite the case. 

The point made that the trustée had not collected the outstanding 
bills receivable is without merit. He made reasonable effort to coUect 
them, and was unable to do so, except in slight measure. 

[6] An objection is made to the decree that it is joint and several 
against ail the stockholders. The order and decree of the référée in 
bankruptcy was several only, and the District Court by its decree ren- 
dered the liability joint and several against ail. In this the court was 
in error. "The liability of a subscriber for the capital stock of a com- 
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pany is several, and not joint." Hatch v. Dana, 101 U. S. 205, 210, 
25 L. Ed. 885. See, also, Converse v. Hamilton, 224 U. S. 243, 32 
Sup. Ct. 415, 56 L. Ed. 749, Ann. Cas. 1913D, 1292, and 10 Cyc. 679. 
The decree of the District Court will be modified to conform to this 
holding-; otherwise it will be affirmed, with costs in this court to ap- 
pellants. 



FAT V. HILL et al. 
(Cireiiit Court of Aijpeals, Eighth Circuit. February 23, 1918.) 

No. 4809. 

1. Equitt <S=>220, 362 — Trial ®=11(3) — Bills — Grounds for Demurber — 

Adéquate Kemedy at Law. 

Under equity rule 22 (198 Fed. xxlv, 115 C. C. A. xxiv), the fact that 
there is a complète and adéquate remedy at law is no ground for de- 
murrer or motion to dismiss a bill, but the proper procédure is to move to 
transfer it to the law side. 

2. Trial <&=>408 — Transfer — Waiveb. 

Failure to move to transfer a bill to the law side on the ground that 
there is a complète and adéquate remedy at law, and proceeding to a 
hearing, is a walver of the objection. 

3. Appeal and Erroe ®=»1046(1) — Failtjbe to Transfer Equity Case — Habm- 

ijiss Ebeob. 

Where a bill to cancel a contract of a sale, on which the buyer had 
already begun an action, at least stated an équitable défense, it was im- 
material that the bill was not transferred from the equity side, for, had 
it been transferred and treated as au answer to the action at law, it 
would bave been disposed of by the court sittlng as a chancellor before 
the trial of the action at law to the jury. 

4. Trial '®=34 — Equitable Défense — Disposition. 

Where an équitable défense is interposed in an action at law, it will 
hâve to be dis.posed of by the court sitting as a chancellor before the 
trial of the action at law to the jury. 

5. Cancellation of Instruments <®=»32 — Jubisdiction of Equity. 

A bill seeking to cancel a contract of sale on the ground that it was 
obtained by fraud and déception, and that the minds of the parties had 
never met, states a case for équitable relief. 

6. Appeal and Ebboe <®=1009(1, 4) — Review — Equity Cases — Fïndings dp 

Fact. 

In an equity case, findlngs of fact of the trial judge, who heard the 
testimony, are entitled to high considération, and unless clearly agalust 
the weight of the évidence, or induced by mistaken vlew of the law, will 
not be dlsturbed by the appellate court. 

7. Sales i®=45 — Fbaud — What Constitutes. 

As misrepresentations may be as well by artifices to mislead or con- 
cealment as by positive assertions, an indivldual, who for spéculative pur- 
poses attempted to buy linseed oll for future delivery over a long period 
of time, must be deemed gullty of fraud, warrantlng cancellation of 
the contract, where he was insolvent and transacted his business under a 
purported corporate name, indicatlng a capital and commercial rating. 

8. Sales <g=>36 — Meeting of Minds. 

Where through télégraphie correspondence an indivldual actlng under a 
purported corporate name bought linseed oil in large quantities for fu- 
ture delivery, and the seller, though diligent in making Inquiry, acted 
under the mistaken bellef that the buyer was a corporation of resources, 

©ïsFor other cases see same topic & KET-NUMBER In aU Key-Numbered Dlgests & Indexe» 



416 249 FEDERAL REPORTER 

there was no meeting of the minds, and the seller, having been diligent, 
was eutltled to rescind the contract. 

9. Equitt <S=»13 — Grounds — Hakdship. 

When hardshlp aniounting to injustice would be Infllcted on a party 
by holding hlm to his apparent bargain, it la within the juiisdietion of 
eqnity to relieve him. 

10. Sales <S=»418(4) — Bbeach — Damages. 

A purchaser of llnseed oU for future delivery cannot, the seller having 
canceled the contract, recover damages in an action at law, where at the 
tlme of the cancellation the market price of the oll was less than the 
contract priée. 

11. EQUITY iS=339(1) JUBISDICTION — SCOPE. 

A court of equity, having obtained jurisdiction of a suit wherein can- 
cellation of contract of sale was sought, will retain the jurisdiction to 
dispose of ail controversles between the parties arising ont of the trans- 
action. 

Sanborn, Circuit Judge, dissenting. 

Appeal frotn the District Court of the United States for the East- 
«rn District of Missouri; David P. Dyer, Judge. 

Bill by Hugh Hill and Eugène Taylor, doing business as Edward 
Hill's Son & Co., against William Fay. From a decree for complain- 
ants, défendant appeals. Affirmed. 

This is an appeal from a decree declaring two contracts between the parties 
to this action void, and enjolning the prosecntion of an action at law based 
upon thèse contracts. The facts, briefly stated, are that the appellant was a 
civil engineer, residing in the city of St. Louis, without any commercial 
rating.'and without any means, except a homestead, which was subject to a 
mortgage for nearly its fuU value ; that in May, 1910, one Eberson, a manu- 
facturer of paints, decided to enter the business of manufacturing linoléum, 
using a pigment, whieli he supposed would enable him to manufacture It 
successfully. He adopted the naine of "Western Linoléum Manufacturing 
Company," Intendlng to incorporate it thereafter, but which was never doue. 
Appellant, a civil engineer, was to superintend tlie érection of the plant, for 
which he was to receive 10 per cent, of the total cost as compensation. He 
was not to receive any salary, nor any of the profits made in the opération 
of the plant, when operated. The plant was never erected; Eberson aban- 
donlng the enterprise. The aijpellant rented an office, placing on It a sign, 
bearing the name suggested by Eberson, "Western Linoléum Manufacturing 
Company." During the months of May, June, and August, 1910, he purchased 
some linseed oll, to be pald for in cash upon delivery, ail of which, except 
one carload, was purchased and pald for by Eberson. In September, 1910, 
Eberson had glven up the idea of building a linoléum plant, as he found the 
pigment which he had invented was not a success. No contracts for the pur- 
chase of linseed oll were made thereafter by appellant, except those in con- 
troversy. The Western Linoléum Manufacturing Company kept no bank ac- 
«ount, its name was not listed in the téléphone or city directories, and with 
the exception of one carload the purchases, as hereinbefore stated, were 
bought for and sold to Eberson, who borrowed the money to pay for the oll 
as it arrived. On November 30, 1910, he sent a telegram to appellee, a concern 
of means, in the oll business in the city of New York, asking for a quotation 
of priées on 150,000 gallons of linseed oll, equal monthly deliveries to be made 
from April to August, inclusive, f. o. b. cars New York, or other Atlantic 
ports; also St. Louis. Upon recelpt of this telegram the appellees called up 
Mr. La Forge, of the American Linoléum Manufacturing Conipany, of which 
he was secretarj' and therefore acquainted wlth the linoléum trade of the 
country, for the purpose of inquiring about the standing of the Western Lino- 
léum Manufacturing Company. Mr. La Forge informed them that he under- 

, .^=>Fpr other cases see same toplc & KEY-NUMBBR in aU Key-Numbered Digests & Indexe* 
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stood that this was a plant wliicli had been taken over by Cook a short tlme 
ago. Cook was the owner of the Tt-enton OU Cloth & Linoléum Manufactur- 
ing Company, a very wealthy concem engagea in manulacturlng linoléum. 
At the same tlme they put in an inquiry for a report on the Western Com- 
pany with Dun's Commercial Agency. An effort was made by the appellees 
to ascertain from the Tronton Company about appellant's company, but it 
could not be reached. Thereupon on the same day appellees sent to the 
Western Linoléum Munufacturing Company the foUovving telegram: "Eighty- 
four and one-half cents dellvered St. Louis less one per cent, seaboard weights 
to govern, subjeet to prompt wire reply." On the same day it confirmed this 
telegram by letter. On the next day the appellees recelved a telegram from 
appellant, signed "Western Linoléum Mfg. Co.," acceptiug thelr offer. On De- 
cember 2d appellees wrote to tho Western Linoléum Manufacturing Company, 
acknowledgnig receipt of the telegram acceptiug their ofter, and wrote as 
follows: "We haven't had the pleasure of doing any business with you in the 
l)ast, and as this is couiparatively a large order, will you kindly furnish us 
with références? As to our abllity to carry out the contract, we refer you to 
[naming a number of large and responsible flrms dealing in oU]." On the 
same day appellees recelved another telegram from the Western Linoléum 
Manufacturing Company asking for quotations on 125,000 addltional gallons of 
llnseed oil to be dellvered between April and August In equal quantities month- 
ly. On December .3d, appellees wired, quoting the same price for this last in- 
quiry as for the prevlous order. The appellant wired back that the price was 
toc high, and to wlre if they can do hetter, On December 5th, appellees wired 
ofCering the oil "at 79^ seaboard." This was aecepted by appellant on the 
same day. On that day the purchasing agent of the Trenton Oil Cloth & 
Linoléum Manufacturing Company, the Cook concern, called appellees by 
téléphone, asking about the Western Linoléum Manufacturing Company. 
'Whén appellees informed them that they understood that was a plant which 
the Trenton Company had taken over, he answered that that was not so, that 
they only heard lately of such a company, and for the sake of their records 
were desirous of knovving who the company was. 

Appellees, not having recelved any reply from the plaintiff to their letter 
asking for références, wired on December 8, 1910, the Western lànoleum 
Manufacturing Company, to telegraph when it answered that letter. On the 
same day they recelved a reply, signed "Western Linoléum Manufacturing 
Company," saying, "Letter mailed you yesterday." Between December 5th 
and December 8th appellees again undertook to get reports from the Dun 
Commercial Agency. On December 9, 1910, apiiellees recelved the letter 
which appellant had wired them as having been nmiled by it on December 7th, 
but no mention was made of any références, nor did it ever send any référ- 
ences. On December Tth, appellees sent another telegram of Inquiry to the 
Dun Commercial Agency, at St. Louis, and on December 8th, recelved a reply 
to this telegram, and also a report by mail. The report by mail was as fol- 
lows: "I>ec. 6, 1910. Efforts to locate the Western Linoleiun Mfg. Co. 
hâve not been successful. Inquiry at 1416 Chemical Building, which is the 
office of AVm. Fay, who for many years lias been consultlng englneer, It is 
learned that he occasionally uses the above style. Varions calls were 
made at hls office, but were not successful In intervlewing him. Inquiry In 
varions othcr quarters elieits no Information in regard to a business under 
this name in St. Louis or elsewhere. The name does not appear in the city 
or téléphone dlrectories. and sevcral of those who bave known Mr. Fay for 
years know nothlng in regard to his connection with the linoléum business." 
The report by telegraph was as follows: "Apparently nominal style adopted 
by William Fay, a civil englneer, who made advantageous purchase of consid- 
érable llnseed and apparently trying to negotlate arrangements to work it into 
linoléum. XJnable to meethim, no answer to requests for statement. No finan- 
clal responsibillty traced to him, not known to principal linoléum jobbers." 
Upon. receipt of thèse reports appellees sent appellant the foUowing telegram: 
"Xot liearing from you and in view of reports we get from agencies and St. 
Louis parties mUst consider sale made to you canceled." The total amount 
involved In thèse two con tracts was about ^225,000. 
249 F.— 27 
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Appellant instituted suit against the appellees for breach of contract on the 
law side of the District Court, whereupon the appellees filed their bill on the 
equity side of the court, praying for the cancellation of the contracts, as 
having been obtained by fraud and misrepresentation, and to enjoln the pros- 
ecntion of the action at law. Upon the hearlng, the principal witnesses testi- 
fled orally. The court rendered a decree in favor of appellees, cancellng the 
contracts, and enjoining the appellant from prosecutlng any action at law or 
in equity, based upon thèse contracts. The court found that "the contract had 
been obtained fraudulently, and further found that on the day the plaintlfCs 
[appellees] repudlated the contracts, the prlce of linseed oil had fallen, and 
was worth less by flve or six cents per gallon than when the price was agreed 
on, and that, instead of being damaged by the répudiation, the défendant [ap- 
pelant] was beneflted, in that he could hav» bought the oil for a much less 
price. If in good faltU he was seeking to buy oil at ail." From thijj decree 
this appeal ia being prosecuted. 

S. T. G. Smith, of St. Louis, Mo. (H. L. Dyer, of St. Louis, Mo., on 
the brief), for appellant. 

Frank H. Sullivan, of St. Louis, Mo. (Jones, Hocker, Sullivan & 
Angert, of St. Louis, Mo., and Frederick T. Hill, of New York City, 
on the brief), for appellees. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge (after stating the facts as above). [1, 2] 
It is insisted on behalf of appellant that the court, as a court of equity, 
was without jurisdiction, as there was a complète and adéquate rem- 
edy at law, and therefore his plea to the jurisdiction should hâve been 
sustained. As the action was commenced after February I, 1913, 
when the new equity rules were in force, the f act that the plaintifï had 
a complète and adéquate remedy at law is no longer ground for de- 
murrer or motion to dismiss. The proper procédure is to move to 
transfer it to the law side. Equity Rule 22 (198 Fed. xxiv, 115 C. 
C. A, xxiv). Failing to make such a motion, and proceeding to a hear- 
ing, was a waiver. 

[3-6] But, aside from this, if there had been a transfer to the law 
side of the court, and the bill treated as an answer to the action at law, 
if it stated an équitable défense, it would hâve had to be disposed of by 
the court, sitting as a chancellor, before the trial of the action at law to 
a jury; and if upon such a hearing the équitable défense had been 
sustained there would be nothing left to try to a jury. This was 
decided by this court in Union Pacific R. R. v. Syas, 246 Fed. 561, 

C. C. A. . The facts alleged in the complaint make it clearly 

a case for équitable relief, as it seeks to cancel contracts alleged to 
hâve been obtained by fraud and déception, and that the minds of the 
parties had never met. Sharon v. Hill (C, C.) 20 Fed. 1 ; Sharon v. 
Hill (C. C.) 22 Fed. 28. The cancellation of the contracts would pre- 
vent their use in any other action instituted by appellant on thèse 
contracts. 

[B] Was the decree right upon the facts? The findings of the trial 
judge, especially as most of the testimony was takèn in opeh court, 
are entitled to high considération, and unless clearly against the weight 
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of évidence, or induced by a mistaken view of the law, such findings 
will not be disturbed by the appellate court. 

[7,8] A careful reading of the testimony leads to the conchision 
that the représentations by appellant that it was a corporation, and by 
impUcation at least, with a capital and commercial rating, was such a 
concealment of facts as amounts to a fraud. In Smith v. Richards, 
13 Pet. 26, 36, 10 L. Ed. 42, the rule laid down in Story's Equity Juris- 
prudence was f ollowed : 

" 'Where the party, intentionally, or by design, inisrepreseiits a materlal 
fact, or produces a false impression, in order to rnislcad auother, or to entrap 
or cheat him, or to obtain an undue advantage of lilm, in every such case, 
there is a positive fraud, in the truest sensé of tlie ternis ; there is an evil act, 
with an evil intent; dolum maluna, ad circumvenlendnm. And the misrepre- 
sentation may be as well by deeds or acts, as by words ; by artifices to mls- 
lead, as by positive assertions.' " 

The court then proceeded: 

"And even if the party Innocently mlsrepresents a fact, by mistaUe, It Is 
equally conclusive ; for it opérâtes as a surprise and imi^osition on the other 
party. Or, as Lord Thurlow expresses it, in Nevill v. Wilkliison, 'It mlsleads 
the parties contracting, on the subject of the contract.' " 

Even if there was no fraudulent intent on the part of the appel- 
lant, there can be no doubt that the minds of the parties never met, 
as, when the appellees made the contract, they were under the im- 
pression that appellant was a corporation engaged in the manufac- 
ture of linoléum, with a capital and commercial rating. While it is the 
gênerai rule that a contract may be made by correspondence or by 
telegraph and when the offer is made by the seller and accepted by 
Vendée it is a valid contract, there are exceptions to this rule. When 
a party inquires for prices and misrepresents his financial standing, 
either expressly or by suppressing a material fact which, if known to 
the vendor, he would not hâve entered into the contract, in such a case 
a concealment of the true facts is a fraud on the vendor which en- 
titles him to a rescission, provided he acts promptly. The évidence 
in this case sustains beyond question the finding of the trial judge 
that there was a material misrepresentation or concealment of the 
truth on the part of the appellant when he represented himself as 
the Western Linoléum Manufacturing Company. Nor can there be 
the least doubt that the appellees acted under this misapprehension 
and exercised extraordinary diligence for the purpose of ascertain- 
ing the commercial standing of the so-called Western Linoléum Man- 
ufacturing Company, and upon discovery of the true facts promptly 
rescinded the contract. 

It must not be overlooked that thèse contracts of sale were not for 
immédiate delivery, but for deliveries to be made at future times. The 
contracts were made in November and December, and the deliveries 
were to be made between April and August, in equal monthly in- 
stallments. It was therefore of the utmost importance to the ap- 
pellees that the vendee should be a responsible party, and financially 
able to accept and pay for the cil when delivered, although the price 
might hâve declined considerably in the meantime. As stated in Ar-, 
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kansas Smelting Co. v. Belden Co., 127 U. S. 379, 388, 8 Sup. Çt. 
1308, 1310 (32 L. Ed. 246), where there was a contract for future de- 
liveries : 

"During the tinie that must elapse between the dellvery of the ore, and the 
ascertainment and payuient of the price, the défendant had no security for Its 
payment, except in the character and solvency of Billlng and Eilers." 

Had appellant made the inquiry for the price of cil in his ôwn 
name, instead of in the name of a supposed corporation, which had 
no existence, there can be no doubt that appellees would never hâve 
entered into thèse contracts in the absence of références as to his finan- 
cial standing. Therefore the minds of the parties hâve never met. 
A case directly in point is Fifer v. Clearfield & Cambria Coal & Coke 
Co., 103 Md. 1, 62 Atl. 1122. Other authorities in point are Cundy & 
Bevington v. Lindsay, 3 Appeal Cases, 459, 47 L. J. Q. B. 481, 38 L. 
T. 573, 6 Eng. Rul. Cases, 211, decided by the House of Lords; Boston 
Ice Co. V. Potter, 123 Mass. 283, 25 Am. Rep. 9; Rodliflf v. Dallinger, 
141 Mass. 1, 4 N. E. 805, 55 Am. Rep. 439. 

[9] Another ground upon which relief is frequently granted by 
courts of equity is when a hardship amounting to an injustice would 
be inflicted on a party by holding him to his apparent bargain and it is 
unreasonable to hold him to it. Paget v. Marshall, 28 Ch. D. 255, 54 
L. J. Ch. 575, 51 L. T. 351. The évidence satisfies beyond question 
that appellant was insolvent, having no means to respond to losses 
which appellees may sustain if, by reason of a fall in the price of oil, 
he refused to accept the oil when tendered, and that he entered into 
thèse contracts solely for spéculative purposes, with neither intention 
nor ability to carry them out, if the price of oil should décline, when 
deliveries were to be made, but to take the profits arising from the 
transaction, if the price of oil appreciated. 

[10, 11] Another ground upon which the decree must be sustained 
is the finding by the trial judge, warranted by the proof, that the price 
of oil had declined at the time of the cancellation of the contracts, and 
appellant could sustain no damage by the répudiation of the contract 
by appellees. It is true this would be a complète défense at law, but, a 
court of equity having obtained jurisdiction by reason of the équitable 
allégations, it retains it for ail purposes. 

T'he decree of the court below is right, and is affîrmed. 

SANBORN, Circuit Judge, dissents. 
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STOCKYARDS NAT. BANK OF ST. PAUL, MINN., v. FIRST NAT. BANK 

OF TOWNER, N. D. 

(Circuit Court of Appeals, Eiglith Circuit. February 23, 1918. Reheariiig 

Denled May 29, 1918.) 

No. 491Î, 

1. PlJEDGES ©=>2.5 LOSS OF TiTLE. 

A pledgee of proraissory notes, residiug In a city other tlian that where 
the notes are payal)le, does not, the notes beinfî payable at the bank of tlie 
pledgor, lose title by sending thera to the pledgor for collection, where 
the pledgor received them for that purpose only, unless they are assigned 
in due course, for value, before maturity, and without notice to a bona 
fide purchaser. 

2. Cii-i.s AND Notes <S=339 — Bona Fide Purchase of Propebty of Pledgor 

— UiGurs. 

l'ialntiff, which had received notes as collatéral for a loan made to a 
bank at a distant city, transmitted the notes, which bore a blank in- 
dorsement on the back, to the pledgor bank for collection. The bills re- 
ceivalile rcgister of Ihe pledgor bank showed that ail such notes had been 
erased, while the collection register showed that the notes were held by 
the pledgor bank for collection for plaintiff. Held, that a purchaser of 
the property of the pledgor bank, not being a bona Me purcliaser with- 
in the law iiierchant, was not entitled to the notes as against plaintiff, 
fur due diligence would hâve disclosed plahitiff's ownership. 

3. Evidence <gK=>li54(2) — Bank Registers. 

Where a pledgee of notes delivered them to the pledgor bank for col- 
lection, and the bank transferred its assets to défendant, who coUected 
the saine, the exclusion of the uills receivable register and the collection 
register of the pledgor bank, in an action by the pledgee to recover 
against the juirchaser, was error. 

4. EvjnENCE iS=>20(2) — JimioiAi, Notice. 

That evevy liank kee]is bills receivable registers and collection regis- 
ters is so well known that courts may take Judicial notice of the fact. 

In Error to the District Court of the United States for the District 
of Xorth Dakota ; Tliomas C. Munger, Judge. 

Action by the Stockyards National Bank of St. Paul, Minn., against 
the First National Bank of Towner, N. D. There was a judgment for 
défendant, and plaintiff brings error. Reversed, with directions to 
grant new trial. 

George A. Bangs, of Grand Forks, N. D. (George R. Robbins, of 
Grand Forks, N. D., on the brief), for plaintiff in error. 

Edward Engerud, of Fargo, N. D. (Tracy R. Bangs, of Grand 
Forks, N. D., and F'ngerud, Divet, Holt & Frame, of Fargo, N. D., 
on the brief), for défendant in error. 

Before HOOK and SMmi, Circuit Judges, and TRIEBER, Dis- 
trict Judge. 

TRIEBER, District Judge. For convenience we shall refer to the 
plaintiff in error as the plaintiff, and the défendant in error as the 
défendant, as they appeared in the court below. The facts are prac- 
tically undisputed. The Farmers' State Bank of Towner, N. D., bor- 
rowed from the plaintiff the sum of $8,600, and to secure the same 

<Ê=3l'^or othCT cases sec same loplc & KEY-NUMBER in aU Key-Nurobercd Dlgests & Indexes 
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hypothecated and delivered to it as collatéral 15 notes of îts cus- 
tomers, ail of them payable at the Farmers' State Bank, in Towner, 
N. D. Shortly before thèse notes became due, the plaintiff, at the 
request of the Farmers' State Bank, sent thèse notes to the Farmers' 
State Bank for collection and remittance, and when collected and 
remitted to be credited on the principal note. When thèse notes 
were sent, the Farmers' State Bank executed its receipt therefor, 
which reads as f ollows : 

"Received for collection from Stoekyards National Bank, South St. Paul, 
Mlnn., the foUowlng llst of notes, held as collatéral to note of T. J. Cum- 
mlngs, the proceeds of whleh are to be rèmltted to sald Stoekyards National 
Bank, and Indorsed on Indebteduess hère." 

It then gives a list of the 15 notes received by it from the Stoek- 
yards National Bank. Three of thèse notes, amounting to $912.25, 
were collected by the Farmers' State Bank and remitted to the Stoek- 
yards National Bank and credited on the note. Each of thèse notes 
had been indorsed in blank by the Farmers' State Bank, by stamp- 
ing on the back : 

"Pay to the order of , without recourse. [Signed] Farmers' State 

Bank of Towner, by T. J. Cummings, Cashler." 

The loan to the Farmers' State Bank was evidenced by a note of the 
cashier of that bank, but it is conceded by ail parties that the loan 
was made for the sole use of the Farmers' State Bank, was credited 
to it on the books of the Stoekyards National Bank, and drawn out 
by it in the usual course of business. 

On November 9, 1915, the Farmers' State Bank, in pursuance of a 
proposition in writing made on October 28, 1915, by the défendant 
bank, sold its loans and bills receivable, fixtures, lease on the building, 
and good will to it, but retained ail other property, which consisted 
of some real estate and some other assets. In considération of this 
sale the First National Bank agreed to assume the payment of the 
Farmers' State Bank's deposit liabilities, but none other. The agree- 
ment also provided that the loans purchased must be satisfactory to 
the First National Bank, an examination of them to be made by at 
least two of the directors of the First National Bank, the loans to be 
listed and scheduled, and the accrued interest to be figured on ail 
notes on which interest was from date, uneamed interest was to be 
discounted where it had been paid in advance, and the notes to be 
taken at their présent worth. The agreement further provided that, 
if the bills receivable accepted by the First National Bank are in- 
suflficient to pay ail deposit liabilities assumed and list of them to be 
furnished, the Farmers' State Bank was to pay the défendant, in 
cash or acceptable paper, the différence, which was found to amount 
to $1,952.33, which was paid by the Farmers' State Bank to the 
First National Bank by draft and cash. The Farmers' State Bank 
also obligated itself not to enter into the banking business at Towner, 
where both banks were located, for 10 years, and that its bank would 
be liquidated and dissolved as a corporation. 

The 12 notes amounted to $7,564.60 àfter the crédit of the $912.25, 
which had been previously collected by the Farmers' State Bank and 
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remitted to the plaintiff. Nine of thèse collatéral notes were past due 
at the time they were transferred to the défendant ; three of them, 
amounting to the sum of $1,499, were not yet due. The First Nation- 
al Bank coUected thèse notes, and the plaintifï brought this action to' 
recover the balance due it on its note ; the First National Bank having 
collected more than sufficient from thèse collatéral notes to pay it. 
There was a trial to a jury, and the court granted a peremptory in- 
struction directing a verdict for défendant. 

When the examination was made by the directors of the First Na- 
tional Bank, the notes in controversy, and which had been there- 
tofore pledged with the Stockyards National Bank, were claimed 
by the président of the Farmers' State Bank to be the property of 
that bank. Thèse were the only notes, so far as appears from the 
évidence, held by the Farmers' State Bank at that time, which bore 
the indorsements hereinbefore set out. The bills receivable book of 
the Farmers' State Bank, which was ofïered in évidence by the plain- 
tifï and by the court excluded, showed that ail thèse notes in contro- 
versy had been erased, thus showing that they were no longer the 
property of the Farmers' State Bank. The collection register of 
the Farmers' State Bank, which was also offered in évidence by the 
plaintifï and by the court excluded, showed that thèse notes were 
held by the Farmers' State- Bank for collection for the plaintiff bank. 

Counsel for défendant, in their oral argument, concède that no 
claim of bona fide purchaser under the law merchant is made, but 
it based its claim upon an estoppel of the plaintiff bank, by reason 
of the fact that it had intrusted the notes to the Farmers' State 
Bank without any indicia on the notes that they were its property, 
or that they were sent to the Farmers' State Bank for collection only, 
and upon the additional ground that, the plaintiff having parted with 
the possession of the notes to the pledgor, it lost the pledge, so far 
as purchasers from the pledgor without notice are concerned. 

[1-4] In our opinion the court erred in excluding the bills receiv- 
able and collection registers of the Farmers' State Bank, when 
offered in évidence by the plaintiff, and in directing a verdict for 
the défendant. The pledgee of promissory notes, residing in a city 
other than where the notes are payable, the notes in controversy being 
payable at the bank of the pledgor, does not lose title to the pledged 
notes by sending them to the pledgor for collection, the pledgor re- 
ceiving them for that purpose only, unless they are assigned for 
value, before maturity, and without notice to a bona fide purchas- 
er, in due course of business. Clark v. Iselin, 21 Wall. 360, 368, 22 
L. Ed. 568; J. M. Radford Gro. Co. v. Powell, 228 Fed. 1, 142 C. C. 
A. 457. In Commercial National Bank v. Canal Bank, 239 U. S. 520, 
36 Sup. Ct. 194, 60 L. Ed. 417, Ann. Cas. 1917E, 25, it was held that 
one who has no title cannot transf er title, unless the owner has given 
authority, or is estopped; nor can he, in the absence of such au- 
thority or estoppel, transfer title by warehousing the goods and in- 
dorsing the receipt, although such receipts are negotiable under the 
Uniform Warehouse Act of Louisiana. As thèse notes were undoubt- 
edly the property of the plaintiff, the debt for which they were pledged 
being then unpaid, and it had given no authority to the Farmers' State 
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Bank to sell them, that bank could not by an unauthorized sale pass 
title to a purchaser who is not a bona fide purchaser under the law 
merchant. 

Is this plaintiff, by intrusting thèse pledged notes to the Farmers' 
State Bank for collection, estopped from claiming the proceeds of the 
notes collected by the First National Bank, there being no claim that 
the law merchant applies? In our opinion it is not. To maintain 
thé contention of being an innocent purchaser, it is not only necessary 
to show that the notes were bought without notice, but also without 
knowledge of facts sufficient to put it on inquiry whether the notes 
were in fact owned by the Farmers' State Bank, and that it exer- 
cised reasonable diligence to ascertain that fact, when from the facts 
brought to its attention there was reason to suspect that they were 
not the property of the vendor. In our opinion thé défendant did 
not exercise the diligence required by law. The fact that each of 
thèse notes bore a blank indorsement on the back, which is only 
made when a note is assigned, while none of the other notes had 
such an indorsement, woujd naturally arouse in the mind of an ex- 
perienced banker some suspicion, and it is then his duty to make 
inquiry to' ascertain the cause of this unusual circumstance. What 
would hâve been more natural than for the directors of the défendant 
bank, when they made that examination, and they found thèse notes 
thus indorsed to examine the bills reeeivable register of the Farmers' 
State Bank, which the évidence shows was kept by it, and therefrom 
ascertain whether they belonged to the Farmers' State Bank ? Had 
they donc so,'they would hâve learned at once that thèse notes were 
not the property of the Farmers' State Bank, but that they had been 
assigned to same other bank or person. Af ter having ascertained 
from the bills receivable register that thèse notes no longer appeared 
thereon, the next step, for one exercising reasonable diligence, would 
hâve been to inquire how the notes came to be in the bank's possession 
— whether for collection, or some other cause. 

Had they called for and examined the collection register of the 
Farmers' State Bank, which the évidence shows was kept by that 
bank, they would bave ascertained that thèse notes were not the 
property of the Farmers' State Bank, but that they were held by 
it for collection for the plaintiff. That every bank keeps such regis- 
ters is so well known that courts may take judicial notice of it, for 
from thèse registers the bank knows when notes held by it mature 
and are to be presented for payment, and whether its property or 
held for collection only, and, if the latter, by whom they had been 
placed there for collection, so as to account for them to the owner. 

In our opinion the défendant did not exercise that diligence which 
the law requires of it, and, had it exercised it, it would hâve ascertain- 
ed that thèse notes were not the property of the Farmers' State Bank, 
but of the plaintiff. As the défendant is chargeable with knowledge 
of ail the facts which by the exercise of reasonable diligence it could 
hâve ascertained, it must be charged with the knowledge that thèse 
notes Were at the time not the property of the Farmers' State Bank, 
but of the plaintiff. The court erred in excluding the books here- 
inbefore mentioned, and in directing a verdict for the défendant. 

The cause is reversed, with directions to grant a new trial. 
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FBENEK et al. v. UNIÏBD STATES. 
(Circuit Court of Appeals, First Circuit. March 26, 1918.) 

No. 1317. 

1. EviDE^cr; <S=314(1)— Heahsay. 

VVhere a witness stated tliiit lie was not in tlie secrets of the grand jury 
room, cross-exsiuiiimtioii na to liis knowIeUge whetlier certain property 
geuerally described iu the indictnient was produced before the grand 
Jury was properly excludcd, for it would be mère inference or hearsay. 

2. WlTNESSES <S=2Gt)(.l!) — CrOSS-ExAMINATION — iSCOPE. 

Where a wituess for tlie prosecutiou gave no testiiuony on direct ex- 
amiuation upou the subject of his kuowledge regarding the grand jury 
prqceedings, tlie exclusion of cross-examinatiou as to his knowledge 
whether pi-operty geuerally descrlbed in the Indlctment was produced be- 
fore the grand jury was proper, despite défendants contention that there 
was a variance between the description In the indlctment and the grand 
jury's knowledge. 

3. WlTNESSES <8=32U'J(2) — CKOSS-EXAMINATION — SCOPE. 

Where défendants conteuded there was a variance between the descrip- 
tion in the indictnient of certain property and the grand jury's knowledge, 
cross-exanilnatlon of a wituess for the prosecutlon for the purpose of 
discovering wltnesses who knew what testimony the giand jury had be- 
fore theiu Is prcjperly excluded, where the inatter was in no way raised on 
the direct examinatlon of the witness. 

4. Indictment and Information <S=»166 — Vakiance. 

Where an indlctment described property generally, averrlng that a 
more particular description was to the grand jury unknown, the prose- 
cutlon must show that the grand jurors were in fact ignorant of a more 
particular description as to a substantial portion of the property, or 
acquittai must he had because of the variance between the indlctment and 
the grand jury's knowledge. 

In Error to the District Court of the United States for the Dis- 
trict of Massachusetts ; James M. Morton, Judge. 

Ida M. Feener and Martha Bense were convicted under Criminal 
Code, § 37, of conspiring to commit the ofifense of concealment by a 
bankrupt of property belonging- to his estate from his trustée in bank- 
ruptcy denounced by Bankruptcy Act, § 29b, and they bring error. 
Affirmed. 

E. Mark Sullivan, of Boston, Mass., for plaintiffs in error. 

Thomas J. Boynton, U. S. Atty., of Boston, Mass. (Daniel A. Shea 
and Francis G. Goodale, Sp. Asst. U. S. Attys., both of Boston, Mass., 
on the brief ), for the United States. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

DODGE, Circuit Judge. The two plaintiffs in error, Ida M. Feener 
and her sister, Martha Bense, hâve been found guilty, in the District 
Court, under section 37 of the Criminal Code (Act March 4, 1909, c. 
321, 35 Stat. 1096 [Comp. St. 1916, § 10201]) of conspiring to commit 
the offense against the United States denounced by section 29b of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 554 [Comp. St. 
1916, § 9613]); i. e., that of concealment by a bankrupt of prop- 
erty belonging to his estate from his trustée in bankruptcy. 

®=!For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The indictment alleged the filing of a volimtary pétition by the de- 
fendant Feener on Januairy 20, 1915, her adjudication on the same day, 
and the qualification of trustées of her estate on February 17 and 
18, 1915. The alleged date of the conspiracy charged was January 
1, 1915. The offense contemplated was thus described: 

"Whlch said offense was to be coinmitted by said Ida M. Feener by know- 
Ingly and fraudulently conceallng vvhile a baukrupt from lier trustée In bank- 
ruptcy thereafter to be chosen, appolnted, and qualifled in a voluntary pro- 
ceeding thereafter to be begun by her, * * * certain property belonging 
to the estate in bankruptcy of said Ida ; that Is to say, jewelry and diampnds 
to the amount and value of $2,000, and automobiles, parts of automobiles, 
and accessories to automobiles, of the value in ail of .fS.OOO, a more par- 
ticulàr description of said jewelry, diàmonds, automobiles, parts of automo- 
biles, and accessories being to tho jurors unUnown, in that they should agrée 
to fraudulently reprosent to said trustées that said property was In fact the 
property of said Martha, whereas, in truth and in fact, as they at ail 
of said times well knew, said property belonged to said Ida." 

There was uncontradicted évidence that at the alleged date of the 
offense there were three Packard automobiles and one détachable top 
formerly owned by the défendant Feener, and later taken over by the 
défendant Bense by a proceeding which, in form of law at least, 
was a foreclosure of a chattel mortgage thereon, which she claim- 
ed had been assigned to her by the défendant Feener. 

There was also uncontradicted évidence that at said date there 
were four diamond rings and one pair of diamond earrings in the 
Collatéral Loan Company's possession, having been previously hy- 
pothecated to it by the défendant Feener and for a long time in her 
possession. 

The indictment was found by a grand jury convened in September, 
1916. There was also uncontradicted évidence that it was then 
known, and had for some time been known, to said trustées in bank- 
ruptcy and to persons in the United States Attorney's office, as to the 
above automobiles and top, that they were in the custody of a receiver 
appoihted by a Massachusetts court in an equity suit (by or against 
whom does not appear from the bill of exceptions) ; also that the 
above diamond rings and pair of diamond earrings were in the Loan 
Company, having been there deposited by the défendant Feener long 
before her bankruptcy. The bill of exceptions states that there were 
no other automobiles, tops, or accessories, or jewelry, "other than 
those ref erred to by any évidence in the case, shown to bave been 
of the estate of the défendant Feener at the date of the offense 
charged." 

[1, 2] The bill of exceptions does not purport to set forth ail the 
évidence at the trial, and an assignment of error to the court's refusai 
to rule that upon said évidence the défendants were entitled to an ac- 
quittai has not been urged before us. The same is true regarding sev- 
en of thç nine other assignments. The plaintiffs in error hâve been 
"content to urge their appeal upon-their fourth and fifth assign- 
ments of error," which relate to alleged variances "between the grand 
jury's knowledge of or particular description of said jewelry and 
the indictment's description" thereof, or "between the grand jury's 
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knowledge of said jewelry and automobiles and the description of said 
articles as contained in said indictment." 

One of the trustées in bankruptcy, a witness for the prosecution, 
testified that he located diamonds or jewelry standing in Ida M. Feen- 
er's name in the Collatéral Loan Company, consisting of five spécifie 
things upon which loans had been negotiated some time in the f ail of 
1912. On cross-examination he stated that the five spécifie things re- 
ferred to were produced in the bankruptcy court. To a question in 
his cross-examination whether they were produced before the grand 
jury, objection was made, and, as is agreed, the cross-examining coun- 
sel then claimed the right to inquire concerning what the witness knew 
of the grand jury proceedings, for the purpose of showing that a 
variance existed, as above. The court excluded "this line of in- 
quiry" — the witness having stated that he "was not in the secrets 
of the grand jury room," the prosecution having stated, when ob- 
jecting, that the witness did not appear before the grand jury, and 
there being nothing to show that he did appear before them. What 
the witness knew of the proceedings before them could thus hâve 
been at most only inference or hearsay. For that reason, and for 
the further reason that no testimony given by him on direct ex- 
amination opened the subject of his knowledge regarding the grand 
jury proceedings, we cannot hold the court's ruling erroneous. The 
bill of exceptions sufficiently shows that by excluding "this line of 
inquiry," as above, the court did not exclude ail inquiry regarding the 
proceedings before the grand jury. A previous witness for the prose- 
cution, who had testified in those proceedings, had already stated 
in cross-examination that he had therein described the five articles 
of jewelry to the grand jury, the same being then in his possession, 
though he did not hâve them with him while so testifying. 

[3] In a further cross-examination of the trustée in bankruptcy 
above referred to, he was asked if he knew "who it was first brought 
this matter to the attention of the district attorney." Objection be- 
ing made to the question, the cross-examining counsel was asked to 
state how it was material. He answered, that he might "Be able to 
discover who it was testified before the grand jury regarding the 
automobiles," and that if it appeared that the indictment had been 
obtained relating to property concerning which there had never 
been any testimony before the grand jury, the court might quash 
the indictment of its own motion. The court excluded the ques- 
tion, and we think rightly. As in the case of the question above 
referred to, it was upon a matter not opened in direct examination, 
and the inquiry, of course, could not be allowed, merely in order to 
assist the défendants in discovering witnesses who knew what testi- 
mony the grand jury had had before them. 

[4] What had been said disposes of the fourth and fifth assign- 
ments of error, upon which the plaintiffs in error state that they are 
content to urge their appeal. It may be added that so much of the 
judge's charge as related to the question of variance is before us in 
the bill of exceptions, and we find nothing in his instructions which 
would warrant us in holding them erroneous, even if the assignments 
of error regarding them, or any of them, had been insisted upon. The 
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jury were told, in substance, that the prosecution must satisfy them, as 
to some substantial portion of the property referred to, tViat the 
grand jurors were in fact ignorant of a more particular descrip- 
tion than that given in the indictment, and that, if it had failed se to 
do, there should be an acquittai by reason of a variance. 
The judgment of the District Court is affirmed. 



WORMSER BROS, et al. v. F. MARROQIIIN & CO. 

(Circuit Court of Appeals, Fifth Circuit. Marcli 11, 1918.) 

No. 3046. 

1. Sales i©=>53(1) — Action.s — Evidence. 

In au action for the value of corn sold under a contract entered Into 
in Mexico when tliat country was in a state of great disorder, wliich re- 
quired the buyer to assume ail rlsks of loss lu transiiortation, provided 
communications were open, the tpie.stion whetUer communications were 
open at the tlme of shipment hcld, under the évidence, for the jury. 

2. Sales <S=201(2) — Contracis — LiABiLrTY of F.uyers. 

Where a contract for the sale of corn lu Mexico required the buyer to 
assume ail risks of loss during transportatlon and to pay drafts wlth bill 
of lading attached on présentation, the seller caunot recover for corn 
loaded in cars, which was dcstroyed by tire prier to shipment. 

3. Payment <S=»12(5) — Contracts — Action — Extent of Recoveby. 

Where, pursuant to a contract made in Mexico for the sale of corn, tho 
buyer deposited ÇôOO to the crédit of the seller, the deposlt must, as the 
priée of the corn was flxed in Mexiean currency, be deenied to hâve been 
made in that médium; so, on a suit in the United States involving the 
contract, the seller could not be charged $50() in United States money, a 
Mexiean dollar at the tlme of the deposit having been worth only 44 
cents in the currency of the United States. 

In Error to the District Court of the United States for the South- 
ern District of Texas; Waller T. Burns, Judge. 

Action by F. Marroquin & Co. against Wormser Bros, and the 
Laredo National Bank, in which Wormser Bros, filed a cross-action. 
There was a judgment for plaintififs, défendants Wormser Bros, also 
recovering on their cross-action, and défendants bring error. Reversed 
and remanded. 

A. Winslow and Paul W. Evans, both of Laredo, Tex., for plain- 
tiffs in error. 

Hal W. Gréer and A. C. Hamilton, both of Laredo, Tex., for de- 
fendants in error. 

Before WALKER and BATTS, Circuit Judges, and POSTER, 
District Judge. 

BATTS, Circuit Judge. Marroquin & Co. instituted suit against 
Wormser Bros, for the value of .five carloads of corn, alleged to be 
worth $3,228.92. The contract is evidenced by telegrams which passed 
between the plaintiffs and défendants. A number of letters, copies of 
which were introduced by plaintiffs, were not, according tq the evi- 

<S=»For other caaes aee same toplc & KBY-NUMBEE in aU Key-Numbered Digests & Indexe i 
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dence introduced by the défendants, received by them. It is not nec- 
essary to détermine whether the objections to the introduction of 
thèse letters were well founded, as the case may be disposed of without 
giving them considération. 

The transaction was initiated by two telegrams on October 6, 1913, 
from JuHo Wormser to F. Marroquin & Co., the telegrams being sent 
from Nuevo Laredo, Tamauhpas, to Monterey, Nuevo Léon. The 
first of thèse telegrams the défendants deny sending, and is to this 
effect : 

'■Wire to Wormser Brothers, I^aredo, Tam., best price of corn by earload 
lots for immédiate shipment." 

The second was as folio ws : 

"Wire to Wormser Brothers, I^aredo, Tam., best price of whlte corn In 
bulli to be shipped when communication is oi)ened." 

On October 7th, Marroquin wired in reply: 

"We oblige you five carloads at the price understood depositing flve hun- 
dred dollars and authorizing us to send draft attached to bills of lading. We 
sell on no other conditions." 

On the same day Wormser Bros, wired Marroquin : 
"We aecept five carloads at your conditions. Please notify us when you 
hâve more. Letter follows." 

Also on that day Wormser Bros, wired : 

"We will take five cars, shlpping when communication is open. You eon- 
firming. We will give instructions as to shlpping." 

On October 8th Wormser Bros, wired Marroquin: 

"We aecept five carloads at your conditions thls morning. Laredo National 
Bank will wirs deposit of five hundred dollars to your crédit." 

On the same day Marroquin wired Wormser Bros. : 

"We received your order for five carloads and we hâve accepted It. We 
are waiting to hear from the bank, and draft must be pald at présentation 
before we make first shipment." 

Worrriser Bros, on the same day wired Marroquin: 

"We wrote to-day giving instructions as to shipment. Payment conslgned 
to Laredo National Bank." 

On October 9th Laredo National Bank wired Marroquin: 

"We will pay at présentation of bills of lading Insurance pollcles and 
drafts the value of five carloads of corn that you vt'ill ship to Wormser 
Brothers." 

On October lOth, Marroquin wired Wormser Bros.: 

"First earload shipped second and thlrd loaded. Wire consignment. Ex- 
press your wish to take advantage of opportunlty of three carloads same con- 
ditions wire immediately." 

No letters relative to the contract and no other telegrams with réf- 
érence thereto were received until after delivery of three carloads of 
the corn to the railroad. A member of the firm of Marroquin & Co. 
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testified that he took bills of lading on the three cars shipped in the 
name of F. Marroquin & Co., and consigned them to the same, so as to 
afterwards indorse them to Wormser Bros. That there were trains 
from the 6th to the 18th of October, 1913, and that this shipment was 
made between the 9th and 18th. He testified that he took out three 
insurance policies, one on each car of the corn shipped, which policies 
he put in their saf e and sent later to the Mercantile Bank, Monterey, 
for transmission to the L,aredo National Bank. The bills of lading, 
with drafts attached, were also sent to the Laredo National Bank 
throughthe Mercantile Bank, Monterey. The bills of lading and in- 
surance policies, according to the évidence introduced by défendants, 
were not received in Laredo until three or four weeks later. Sub- 
séquent to the shipment of the first three cars, Marroquin & Co. se- 
cured additional cars for shipment, but before bills of lading were 
issued the corn was destroyed by fire. 

[1] The trial court directed a verdict for plaintiffs for $2,161.81, 
and for défendants on their cross-action in the sum of $500. The 
$2,161.81 is the value of the corn at the price agreed upon in Amer- 
ican money, and the $500 is the amount placed to the crédit of Mar- 
roquin & Co. by the Laredo National Bank. At the time of the 
transactions detailed there were grCat disorders in Mexico, and ail the 
parties ùnderstood the dangers incident to transportation. It is ap- 
parent, from the telegrams sent by Marroquin & Co., that they had 
no intention of taking any chance as to receiving the purchase price 
of the corn. They indicated the conditions under which they were 
willing to sell, and stated that they would sell on no other conditions, 
and made no consignment of any part of the corn until they had 
received assurances f rorn the Laredo Bank that $500 of the money had 
already been paid, and that the drafts for the balance of the pur- 
chase price would be paid on présentation. On the other hand, it is 
quite as apparent that a condition of the sale imposed by défend- 
ants was that it was to dépend upon communication being open. The 
testimony of the witness Marroquin indicates that trains were run- 
ning at the time the bills of lading were issued. Evidence introduced 
by défendants was to the contrary. Apparently an issue was presented 
which should hâve been submitted to the jury. 

[2] As to the two cars which were destroyed prior to shipment 
there does not appear to be any theory upon which Marroquin & Co. 
are entitled to payment for their value from Wormser Bros. 

[3] \yhen Marroquin & Co. drew their drafts on Wormser Bros, 
the amounts were. calculated in Mexican money. The price given by 
wire was in the same médium. A receipt from the Mercantile Bank of 
Monterey to the Laredo National Bank is to the effect : 

"We hâve deblted your ticcount as follows: Our payment to F. Marroquin 
& Co.i according to your instructions as per duplicata voucber we are in- 
closing herewlth, five hundred dollars." 

This receipt, executed in Mexico, taken in connection with the cir- 
cumstance that the price of the com was given in Mexican money, 
and that the drafts were so drawn, would seem to clearly indicate that 
the $500 paid was paid in Mexican money. According to the testi- 
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mony, this was worth at the time 44 cents. Apparently it would be 
erroneous to charge défendants in error with more than the $220 re- 
ceived. 

The judgment is reversed, and the cause remanded for trial in ac- 
cordance herewith. 

Reversed and remanded. 



CLARK et al. v. FAIRBANKS. 

(Circuit Court of Appeals, Fifth Circuit. March 12, 1918.) 

No. 3079. 

1. Aj>peai. and Ereor <S=»781(6) — DisinssAL — Moot Case — Settlement. 

Where, pendlng an apiieal from an order enjoining the sale of land 
under a statutory foreclosure proceeding In the state court, a purchaser 
from the mortgagor and hls grantee coutracted for an extension wlth the 
mortgagees, who recognlzed such purchaser as obliger in tlie entire trans- 
action, the appeal wlU be disralssed ; ail questions other than costs having 
become moot. 

2. Costs <®=>232 — Dismissal — Moot Case. 

Where by reason of a settlement the questions involved in an appeal 
from an injunctlon order hâve become moot, costs must be assessed 
agalnst the appellant in sustaining a motion to dlsmiss. 

3. Ijsjunction <ê=>235 — Dismissal — Moot Case. 

Where, pendlng appeal from an order enjoining mortgage foreclosure 
sale under statutory proeeedings in state court, a settlement of the ques- 
tion involved was effected, appellauts cannot, the appeal being dismissed, 
assert any rights for damages or costs on the injunctlon bond. 

4. Costs <g=>197 — Dismissal — Moot Case. 

Where, pending appeal from an order enjoining a sale under statutory 
foreclosure proeeedings lu a state court, a setttement was effected, the 
question of costs in the state court wiU be left for that tribunal on dis- 
missal of the appeal. 

Appeal from the District Court of the United States for the Western 
District of Louisiana; Rufus E. Poster, Judge. 

Bill by W. D. Fairbanks against Ollie O. Clark and others. From 
an order enjoining sale of land under foreclosure proeeedings in the 
state court, défendants appeal. Dismissed. 

John C. Theus, of Monroe, La., for appellants. 
W. F. Millsaps and R. H. Oliver, Jr., both of Monroe, La., for ap- 
pellee. 

Before WALKER and BATTS, Circuit Judges, and NEWMAN, 
District Judge. 

NEWMAN, District Judge. This is an appeal from an order grant- 
ing an injunctlon against the sale of certain real estate under a fore- 
closure of a mortgage under a statutory proceeding in the state court. 
It is unnecessary to discuss the merits of the matter in controversy in 
this case, because there is a motion by the appellee to dismiss the case in 
this court, as the case as it existed at the time it was heard in the Dis- 

' " ' *-!■ 
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trict Court, and when the appeal was entered, has been settled by a 
subséquent agreement between the parties. 

The mortgage which was foreclosed, and under which the sale was 
about to be made, was a mortgage given by L. M. Fairbanks to OlUe 
O. Clark, Carey C. Clark, and William E. Clark on the land covered by 
the mortgage in question hère, which was, as recited in the record, a 
vendor's lien and spécial mortgage on the property sold by the Clarks 
to ly. M. Fairbanks. After the purchase of the property by L. M. Fair- 
banks from the Clarks, he sold the property so purchased to W. D. 
Fairbanks, who filed the bill in the United States District Court to 
restrain the sale under the foreclosure of the mortgage. The order 
granting the injunction was made on March 28, 1917. The appeal to 
this court was allowed April 3, 1917, and tlie appeal filed in this court 
May 8, 1917. 

[1] The motion to dismiss the appeal in this case is as follows, 
signed by counsel and sworn to by W. F. Millsaps, one of the counsel 
for the appellees : 

"The appellee respectfuUy moves the court to dismiss the appeal herein 
for the followlng reasons: 

"Subseciuent to the order of appeal herein, that is, on the 29th day of 
June, A. D. 1917, L. M. Fairbanks and W. D. Fairbanks sold and delivered 
to H. D. Briggs, a résident of Ouachita parish, Louisiana, the property dei- 
scribed in the pétition for writ of injunction sued out in tliis cause, for a con- 
sidération of $10,000 and the assumption by said Briggs of ail Indebtedness 
due by L. M. Fairbanks and aecuréd by mortgage on said property, as is shown 
by deed on file in the office of the clerk of court and ex offlcio recorder of 
mortgages for the parish of Ouachita, statè of Louisiana, certifled copy of 
such deed belng annexed hereto, the assumption belng of ail indebtedness 
affecting the property involved in this litigatlon and on which the writ of 
seizure and sale issued out of the Slxth district court of the parish of Ouachi- 
ta, State of Louisiana. 

"On July 24, 1917, appellants substituted said Briggs as debtor instead and 
in place of appellee and L. M. Fairbanks, the vendor of appellee, received 
from said Briggs a check for the sum of $20,000 as a partial payment of the 
mortgage indebtedness, the basis of the foreclosure suit by appellants which 
was enjoined, and agreed that upon the payrnent by the drawee bank ot the 
check so given and the further payment of $10,000 on or before August 1,5, 
1917, and $10,000 on or before September 17, 1917, an extension would be 
granted on the balance of the indebtedness unUl the 15th day of March, 1918. 

"The check for $20,000 was paid upon présentation by the drawee bank and 
that sum received by appellants ; the two other partial payments of $10,0<K) 
each were made by the said Briggs and bis assignée, Southern Carbon Com- 
pany (now owner of the land), before their respective due dates, in accord- 
ance wlth the agreement of July 24, 1917, and thèse amounts accepted by the 
appellants ; and thus there was extended the date of maturity of the debt for- 
merly due by L. M. Fairbanks and attecting the property, sale of which was 
enjoined. 

"Appearer shows that because of the facts above shown, the sale of the 
land by appellee, the novation of the debt by the substitution of a new debtor, 
the recelpt of the payments made by Briggs and his assignée, and by the ex- 
tension of time of maturity of the debt to a future date, there has been a 
valid settlement of ail rights and différences respecting the subject-matter ci" 
the controversy involved in this cause, events hâve oceurred which inake a 
détermination of the right.to an injunction unneeessary or for your honorable 
Court to grant any effectuai relief, the appellants, on account of the trniis<af- 
tions had wlth Briggs and others, are not entitled further to ])roK(viit(> the 
cause entitled 'O. O. Clark et al. v. L. M. Fairbanks,' No. 92.H1 on tb" (Ifrl.fr 
of the Sixth district court for the parish of Ouachita, stute of Lo-.iis'iU!), 
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and In vihlch a wrlt of seizure and sale was issued, ■whlch said writ Is sus- 
pended by tbe proceediiigs in this cause, but are expreasly relegated by the 
terms of the sald contiact to suit on tbe same in the event of default, and 
there exists at this tiine no actual controv^rsy, so that to détermine the ques- 
tion presented to this court would be to détermine a moot question. 

"Appellee attaches hereto certified copy of the deed of sale from W. D. and 
L. M. Fairbanks to H. D. Briggs, certltied copy of receipt and agreement by 
appellants of date July 24, 1917, giveu by H. D. Briggs, and atlldavit by H. 
X>. Briggs, and affidavit by H. D. Briggs of the truth of the facts alleged in 
this pétition. 

"Wherefore appellee asks that this honorable court dismiss the appeal 
flled herein by défendants, at their costs." 

The facts stated in this motion are net contested, although it is 
claimed by counsel for the appellants that certain costs hâve ac- 
crued and certain additional rights may exist in favor of the appel- 
lants, which justifies a refusai to dismiss the appeal hère. It appears 
from the above that both L. M. Fairbanks, the original mortgagor, 
and W. D. Fairbanks, his vendee, hâve rnade a deed to the land in 
question hère to Briggs, and that Briggs assumed the paynient of the 
debt to the Clarks, it not to exceed in any event $95,000. Briggs bas 
paid $40,000 of that amount, and agreed to pay the balance in March, 
1918 ; the time for payment being extended to that date by the Clarks. 

It appears, therefore, that there is no longer any controversy be- 
tween W. D. Fairbanks and L. M. Fairbanks, the original mortgagor, 
on the one hand, and the Clarks, on the other. The issue made between 
them in this case before the court is clearly at an end, as between 
them, by the terms of the settlement. The only thing left in the case 
which might make an issue between them is the question of costs hère 
and in the state court. No provision seems to hâve been made as to 
this between the parties in making the settlement by which Briggs as- 
sumed the payment of the debt due the Clarks. It seems from the 
agreement that Stubbs, Theus & Grisham, attorneys for the Clarks, 
are to retain control of the notes of Fairbanks, and also some other 
notes which Briggs will pay ofï, and some tax receipts, until final 
settlement is made, or until default and suit instituted on the same, 
when they are to be made matters of court record, and in the event of 
any default Briggs is to be credited with the entire amount paid. 

[2, 3] So it seems that the Clarks hâve fully and finally accepted 
Briggs as their obliger in this entire transaction, and the two Fair- 
banks are relieved from ail their liabilities in the matter. Ail that 
is left between the parties to this cause and to this appeal being the 
costs, as stated, it seems to us that the case hère must be dismissed. 
What is left is only a moot question, and there is really no controversy 
between the parties to the cause as to the subject-matter of the litiga- 
tion. The costs in this court and in the District Court must be taxed 
against the appellant in sustaining this motion to dismiss. No rights 
will exist in favor of the Clarks for any damages or costs on the Fair- 
banks injunction bond given in the District Court, as they hâve settled 
the case with the Fairbanks before its final détermination in this 
court. This settlement would seem to preclude them from making 
any claim for damages on the Fairbanks bond, but this matter wiU 
be determined in the District Court 
249 F.— 28 
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[4] The costs in the state court, mentioned by counsel for the appel- 
!ant, can well be lef t to the state court to be there taxed as the law and 
justice may require. 

The motion to dismiss the appeal must be granted; and it is se 
ordered. 



HOUGHTON WOOL CO. v. MORRIS et al. 

In re EINGROSB & DRAPER. 

(Circuit Court of Appeals, ï'irst Circuit. Marcli 6, 1918.) 

No. 1314. 

1. BaNKBUPTCY <g=»81(l) INVOLUISTARY PbOCEEDINGS — SUFFICIENCT OF PE- 

TITION. 

An Involuntary pétition In bankruptcy against a partnerslilp held suffl- 
cient, where It was answered wlthout objection tliereto, althougli it did 
not distinctly allège that the partners indlvidually were insolvent. 

2. Bankkuptct <S=»i>l(2) — Partnekship — Finding of Insolvenct. 

Finding of a référée, conflrmed by the court, that an alleged bankrupt 
partnershlp, at the time of making transfers of property, was insolvent, 
held support ed by the évidence, although there was no speciiic finding or 
évidence as to the flnancial condition of the partners indlvidually, as dis- 
tinct from the flrm. 

Appeal from the District Court of the United States for the District 
of Massachusetts; Jas. M. Morton, Jr,, Judge. 

In the matter of Ringrose & Draper, bankrupts; Lawrence G. 
Morris and others, petitioners. The Houghton Wool Company, object- 
ing créditer, appeals from an order of adjudication. Aiifirmed. 

George V. Phipps, of Boston, Mass. (Robert A. B. Cook and 
Phipps, Durgin & Cook, ail of Boston, Mass., on the brief), for ap- 
pellant. 

L,ee M. Friedman, of Boston, Mass. (Swift, Friedman & Ather- 
ton, of Boston, Mass., on the brief), for appellees. 

Before DODGE, BINGIÎAM, and JOHNSON, Circuit Judges. 

DODGE, Circuit Judge. This is an appeal from an adjudication 
in bankruptcy in involuntary proceedings against a firm composed of 
two persons as partners; transfers intended as préférences being re- 
liai on as acts of bankruptcy. The appellant, Houghton Wool Com- 
pany, is one of the créditer s alleged to hâve received such préférence. 
It opposed adjudication, denying that the alleged bankrupts had com- 
mitted the acts of bankruptcy charged or were insolvent. 

[1] The involuntary pétition alleged that Ringrose and Draper, 
doing business under the firm name of Ringrose & Draper, 
were insolvent, etc. It did not distinctly allège that the firm was in- 
solvent, and that each partner was also insolvent, as in strictness it 
should hâve donc, according to In re Forbes (D. C.) 128 Fed. 137, 
139. It alleged only that "said Ringrose & Draper are insolvent" and 
committed acts pf bankruptcy, in that "they did * * * transfer," 
etc., certain property; whether theirs or the firm's not being spec- 

^=aFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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ified. If thèse allégations can be taken as meaning that the firm only 
was insolvent, they are at least as well adapted to convey the mean- 
ing that the partners named were insolvent. No objection, how- 
ever, appears to hâve been at any time raised to the form of the 
pétition. 

In answers filed by each partner, each denied "that he individually 
or said firm is insolvent." But in the déniai of bankruptcy filed by 
the présent appellant it denied only "that the said alleged bankrupts 
* * * are insolvent," and after its appeal from the adjudication 
it applied for a decree "severing it in every way from the respond- 
ents and from the otlier objecting créditer, who hâve not joined in 
this appeal." The court allowed the application, and entered an or- 
der permitting it "singly to claim and prosecute the appeal." 

[2] There was a référence to ascertain and report the facts, and a 
report, wherein the référée found that the alleged transfers had 
been made, and made with intent to prefer the creditors who received 
them. 

He found also: 

"If, as a matter of law anrl upon the foregoing evlclence I may so flud, 
that at the tinie of said transfers the respondent firm was insolvent." 

The report did not set forth the évidence heard by the référée in 
full, but it did set forth the substance of "the foregoing évidence" 
referred to. The question is whether or not the finding that the firm 
was insolvent was warranted. 

It is not contended that the évidence did not show insolvency of 
the firm, if such insolvency can be shown without spécifie proof that 
neither partner possessed sufficient resources, over and above his in- 
dividual debts, to meet the partnership déficit or had assets enough 
to pay the firm's obligations. No spécifie proof appears in the évi- 
dence set forth in the report, expressly relating to the financial con- 
dition of each partner, as distinct from the firm. 

The report contained, previously to the above conclusion, findings 
by the référée that when said transfers were made, and when the 
pétition was filed, the unsecured indebtedness of the respondents was 
about $41,000, and that they had no assets, other than security held 
by a trust company for less than the amount of its claim, except pos- 
sibly a claim incapable of realization except at the end of protracted 
litigation, and found by the référée to hâve had no fair valuation for 
the purpose of the issues before him. That there was sufficient évi- 
dence to support thèse findings is not disputed. Taken as they stand, 
they are capable of being regarded as findings that neither the re- 
spondents individually, nor the respondents as a firm, had assets 
equalling their liabilities, whether firm or individual ; and the Dis- 
trict Court so regarded them, as appears from its opinion. 

The report shows that statements by Ringrose were in évidence, 
made in connection with the transfers to the respondent creditors. 
To one of them, who was urging payment of an overdue bill of 
$3,400, he said, after giving a check on account, that "that was ail the 
firm could then pay"; that "the firm could not then pay him ail they 
owed him"; that the bank had already called "the firm's loans," 
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amounting to about $45,000; and that "the firm wafs not in sîiape 
to pay it." At a later interview he told the same créditer "he could 
not pay" the balance ; that "they" had no wool ; and, being asked 
whether "they" had any receivables, he gave an order on another 
firm for a balance due the respondents. The next day he gave the 
same creditor checks f rom two other customers, apparently making up 
the amount due, stating that "he was in a hole; that the other cred- 
itors might object to giving him the receivables and might holler 
about it; and he said do it, and he v^^ould take his chances." The 
référée found that at the time other creditors were pressing "the 
respondents." 

To another of said creditors, who was urging payment of an over- 
due account of more than $16,000, Ringrose stated that "he could not 
make payment"; that "the bank had called the loans and — he could 
not pay it" ; that "he had not any money" ; that "they had" wool, and 
it was free and clear. To this creditor he then gave orders for about 
$12,000 worth of warehoused wool, further stating that the trust Com- 
pany had "called his loan," and (after showing the wool) that this 
was ail, and the rest of the wool was pledged; that "he had no 
accounts receivable" ; that the bank was holding "any cash the firm 
had" on account of having called "his" loan. The référée found that 
at this time "the firm" had no other unpledged wool and no receiv- 
ables. 

No statements by Draper appear in the évidence reported, nor, as 
has been said, anything expressly and distinctly relating to his finan- 
cial condition independently of the firm. But in the absence of any 
évidence to the contrary, and especially as against this creditor, who 
had raised no distinct issue as to the separate assets or liabilities of 
either partner, we do not consider ourselves bound to hold the ref- 
eree's conclusion unwarranted by any évidence before him. The in- 
ference might properly hâve been drawn, from the undisputed facts 
and Ringrose's statements, that neither partner was solvent to the ex- 
tent necessary for the purpose of changing the financial condition of 
the firm, otherwise such as described by Ringrose in the above state- 
ments, to a condition of solvency. It is not contended that Ringrose's 
intention to prefer the creditors to whom he transferred ail the firm's 
receivables and unpledged wool did not sufiîciently appear from his 
statements made to them at the time. The alleged bankrupts hâve 
not appealed themselves from the adjudication, and bave not been 
made parties to this appeal. The présent appellant fails to satisfy us 
that the District Court erred in confirming the report and ordering 
adjudication. 

The decree of the District Court is affirmed, and the appellees re- 
cover their costs of appeal. 
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DITTMAR V. FREDEHICK STARR CONTRACTING CO. 

(Circuit Court of Appeals, Second Circuit. Jamiary 16, 1918. On Reliearlng, 

l'ebruary 25, 1018.) 

No. 124. 

l. SHIPI'ING <S=sQ2 — ClIARTEB OF DEMISE — SCOW WITII MaSTER. 

Tlie nuister of a scow, demised witli the master, represents tlie owner In 
sucli particulars as mailing tlie liiies fast. 
i. Evidence <S=3417(9) — Chabteb — Paroi, Evidence to Supplément. 

It is uot a contradiction of a writteu cliarter of a scow for service in 
and about New Yorlc Harbor to show a paroi agreeuient tliat, in case 
she was talten ont of tlie harbor, thc cliarterer should Insure her for 
the beneflt of the owner. 
3. Shippping <S=58(2) — Pleading. 

That a libel describes the caii.se as one for damages is not concluslve 
that the suit is in tort; and wUere a libel by the owner against a char- 
te]-er sets out tlie contract, and allèges acts which constitute a breach, 
the suit umy be eonsidered as one on contract, although such acts were 
also acts of négligence. 

l. SHIPPINU <E=:354 — INJURY TO VESSEIi — LlABlLITY OF ClIARTEREB. 

A tlme cliarterer of a scow, which eontracted to iiisure her for the 
owner's beuefit whencver takeu out of New York Harbor, but which ob- 
taiued a waiver of such requlrenient for an outside trip, on a promise to 
assume ail risks and be responsible for any injury to the scow, became 
in effect an insurer, and liable for an injury to the vessel on the trip to 
the same extent that a marine insurer would be. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in admiralty by WiUiam D. Dittmar, owner of the scow John 
J., against the Frederick Starr Contracting Company, with the Elliott 
C. Brown Company inipleaded. Decree for Hbelant, from which the 
Brown Company appeals. Modiiied and affirmed. 

For opinion below, see 235 Fed. 263. 

Graves, Miles & Yawger, of New York City (Charles S. Yawger, 
of New York City, of counsel), for appellant. 

Alexander & Ash, of New York City (Peter Alexander, of New 
York City, of counsel), for appellee Dittmar. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones, 
of New York City, of counsel), for other appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The libel allèges that William D. Dittmar 
chartered the scow John J., including the master, to the Frederick 
Starr Contracting Company for one year ; the Starr Company agree- 
ing to return the scow in the same condition as when received, ordi- 
nary wear and tear excepted, also by an oral agreement to cover her 
for the benefit of Dittmar with insurance against marine périls when- 
cver taken out of New York harbor. 

[1] The charter was a démise, but the master, as we hâve often 
held, represented the owner in such particulars as making the lines 

®s»For other caees see same topio & KBY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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fast. Dittmar testified that in December, 1913, the Starr Company 
sent the scow outside of the harbor to Oyster Bay with a cargo of 
sand and gravai, to be deHvered to the EUiott C. Brown Company, in 
pursuance of a téléphone conversation between himself and Mrs. Starr 
that, in considération of the waiving of the insurance by him, the 
Starr Company would assume ail the risks and be responsible to him 
for injuries to the scow. This reUeved the Starr Company from pay- 
ment of the insurance premium. 

[2] The answer denied that any such conversation took place. 
While there was nothing said on the subject in the correspondence 
by virtue of which the scow was chartered, it was not a contradiction 
of the writing to show that the understanding of the parties was that 
the scow was not to be taken out of the harbor limits, except upon 
the owner's consent and the payment of the premium of insurance 
by the charterer. 

Dittmar testified that under this charter the Starr Company had on 
several previous occasions asked and obtâined bis consent to take the 
boat beyond the harbor limits and had paid for the insurance. The 
respondent does not satisfactorily meet this testimony. Starr does not 
dehy the previous course of dealing, but only says that neither he nor 
any one in his office had any conversation with référence tô any insur- 
ance on this boat on any trip to Oyster Bay. But we are convinced 
by Dittmar's testimony on the subject, in view of the uncontradicted 
practice on former occasions, as well as of the fact that Mrs. Starr 
was not examined as a witness. 

Januàry 2, 1914, at àbout 2:30 p. m., the scow was moved from 
the wharf at Oyster Bay by the Brown Company to a mooring buoy, 
and lines made fast. The wind gradually increasing, the scow dragged 
the anchor during the niight and until 4 p. m. of the 3d, when the 
anchor held, but at 10 p. m. the hawser parted and the scoW stranded. 

Dittmar filed this libel to recover the damages so sustained against 
the Starr Company, which brought in the Brown Company under "the 
fifty-ninth rule in admiralty (29 Sup. Ct. xlvi). The Starr Company 
défends on the ground that the master was incompétent and that the 
scow was moored to an insufficient mooring by the Brown Company. 
The Brown Company défends on the ground that the mooring was 
sufiicient, but that the master allowed the scow to be mad£ fast to it 
on too short a hawser, which for that rciason parted in the high wind. 

The trial judge held that, though the charter party was a démise, 
the master of the boat was the agent of the owner, so far as making 
fast to the mooring buoy was concerned ; that the hawser was ap- 
parently sufficieht; that the mooring anchor was insufficient, for which 
the Brown Company was responsible, for whose acts the Starr Com- 
pany, the charterer, was iresponsibleto Dittmar. He directed a decree 
for Dittmar for half damages' and costs against the Brown Coinpany 
primariîy, and against the Starr Company secondarily. The Brown 
Company aloriè àppealed, but at the hearing Dittmar contendéd that 
he should recover his full damages, while the Starr Compa;ny contend- 
éd that any recovery by hîm should be against the Brown Company. 

[3] The libel was filed "ih'à, cause of damage civil and maritime." 
The trial judge thought that there was an effort to combine in tiie same 



EAST ST. LOUIS COTTON OIL CO. V. SKINNES BEOS. MFG. CO. 439 

pleacling a cause of action in tort with causes of action in contract. 
To détermine this the whole libel must be looked at. The mère de- 
scription of the cause as one for damages is not conclusive that the 
suit was in tort. The Ubel set forth the contract of chartering to the 
Starr Company and the contract of the Starr Company indemnffying 
the owner against in jury to the boat when taken out of New York 
Harbor. Sa far as it allèges f aults, it does so in connection with the 
contracts, and not as pure torts ex delicto. We think that the cause 
may be considered as one in contract. Shippen v. Tankersly (C. C.) 
13 Fed. 537; The Queen of the Pacific (D. C.) 61 Fed. 213, 216; 
Austin V. Rawdon, 44 N. Y. 63 ; 1 Corp. Jur. 1013. 

Though the mooring anchor did drag at first, it finally held the 
scow, and the proximate cause of the injury was the parting of the 
hawser, due to the failure of the master to secure the boat by a sufïî- 
cient length of Une. This could hâve been donc by attaching one of 
the scow's Unes to the mooring buoy, instead of lifting the buoy on 
deck and making fast the hawser attached to the scow's bitts. Thus a 
safe lead would hâve been given and undue chafing in the chock pre- 
vented. The scow was light and very high out of the water at the bow. 

[4] This fault of the master would be no défense to a marine under- 
writer, and if the Starr Company had covered the scow with insurance 
in accordance with its contract, Dittmar could hâve recovered his dam- 
ages under the policy. We think it was likewise no défense to the 
Starr Company, whose agreement to assume ail risks and be responsible 
for injury gave it the character of a marine insurer. Relief to it from 
payment of the usual insurance premium and waiver by Dittmar of his 
right to insurance were sufficient considérations for the promise. 

The libelant has a right to recover in full f rom the Starr Company, 
and there is no liability upon the part of the Brown Company, The 
court below is directed to enter a decree for damages and costs in 
favor of the libelant against the Starr Company, and in favor of 
the Brown Company for costs of both courts against the Starr Com- 
pany. So modified, the decree is affirmed. 

On Rehearing. 

PER CURIAM. We see.no reason for changing our original 
opinion. 



EAST ST. LOUIS COTTON CIL CO. v. SKINNER BROS. MFG. CO. 

(Circuit Court of Appeals, Eiglith Circuit. March 8, 1918.) 

No. 5001. 

1. Trial <s=i330(4) — Veedicts — Inconslstent Vekdicts. 

Where défendant eouuterclaimed in an action for materlal furnlsbed 
and labor performed, asserting plalntlff'a lareacl» of an alleged contract to 
Install a ventilatlug system for an agreed priée, wlille plaintlfC asserted 
that no contract priée had been flxed, a verdict for plaintiff, which also 
awarded damages to défendant on its counterclaim, is inconsistent with 
itself, and wlll support no judgment. 

^=3Foj other cases sœ same topic & KiSï-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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2. Appeal and Error <g=>267(2), 544(3)— Review — Assigxments of Kkhor. 

Whether a verdict supports tlie judgment is a question of law wliidi 
appears on the face of the record without a bill of exceptions. auU tiuit 
objection may be asslgned as a ground of reversai, Uioiigh uo ('X<<'j)ii(j;i 
Is taken. 

In Error to the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 

Action by the Skinner Brothers Manufacturing Company against 
the East St. Louis Cotton Oil Company, which counterclaimed. There 
was a judgment for plaintiff, and défendant brings error. Reversed, 
and new trial grantéd. 

Thomas W. White, of St. Louis, Mo. (S. W. Eordyce, Jr., and J. 
H. Holliday, both of St. Louis, Mo., and Edward C. Kramer, Ru- 
dolph J. Kramer, and Bruce A. Campbell, ail of East St. Louis, 111., 
on the brief), for plaintiff in error. 

John C. Robertson, of St. Louis, Mo., for défendant in error. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. Skinner Bros., as plaintiff, sued the Oil 
Company, as défendant, to recover $4,594.79, upon an account, a copy 
of which was attached to the complaint. The items of the account 
consisted of charges for time, labor, and material. The défendant 
answered the complaint by a gênerai déniai and counterclaim. The 
counterclaim alleged that the plaintiff and défendant on or about 
February 15, 1916, entered into an agreement whereby plaintiff agreed, 
for the sum of $1,400, to build, install, and erect at defendant's placé 
of business in a good and workmanlike manner and with reasonable 
expédition a ventilating System to remove dust from the atmosphère 
of defendant's building and escaping bran dust from cyclone collectors 
already constructed. As a part of said agreement défendant agreed 
to erect a platform of concrète ând steel upon which to build the 
ventilating System, and to furnish the fans and motors to be used 
in the construction of the sarae: that défendant erected and built 
the platform, above mentioned, and plaintiff commenced to erect the 
dust collector or ventilating System, and worked on same until April 
14, 1916, when it declined to work further and abandoned its con- 
tract ; that the unfinished dust collector was of no value to défend- 
ant; that, at the time plaintiff' was working upon the dust collector, it 
was also doing other work for défendant, for which défendant paid 
the plaintiff from time to time, according to time, labor, and material ; 
that on or about March 1, 1916, plaintiff presented défendant with a 
statement of account in the amount of $4,291.05, supposed to cover 
work as last above mentioned; that défendant paid said account, be- 
Heving that it did cover such work ; that défendant subsequently dis- 
covered that plaintiff, without the knowledge and consent of défend- 
ant, included in said statement charges for time, labor, and material 
for the construction of the dust collector, amounting to $1,341.60; that 
no part of the contract price of $1,400 agreed upon for the construc- 
tion of the dust collector was to be paid until the same was completed, 

®=sFor other cases see same toDlc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and performed satisfactorily its duty as a dust collector ; that by rea- 
son of the payment of said sum of $1,341.60, on the dust collector 
contract, the érection of the concrète platform, supplying, unloading, 
and erecting fans and motors, erecting the steel work, and taking eut 
said worfc and material, défendant had been damaged in the sum of 
$5,000, for which judgment was prayed against the plaintiff. 

[1] Plaintiff replied to the counterclaim, alleging that there was no 
contract to build the dust collector for $1,400, but that plaintiff was 
employed to erect a ventilating System, calîeû also a dust collector, 
upon an open account basis and for a reasonable compensation, and 
that plaintiff refused to complète the ventilating System or dust col- 
lector, for the reason that défendant refused to make payment on ac- 
count. The allégations of the pleadings are not given as they were 
pleaded, and some are not given at ail ; the purpose of stating their 
substance being to illustrate the verdict returned by the jury. The 
case was tried, and the jury returned the following verdict: 

"We, tho jury in tiio aliove-entitled cause, fiiid the issues liei-pin .loiiied \iu- 
der the |)e(ition of plainîii'f in favor of said yilaintilï, and \ve tind that défend- 
ant is indelited to ])li'inr;iT liy reason of the aec-oniit stated in said ])etitlon 
in tlie sum of foi'ty-live luuidred and ninety-four and 7i)/100 ($4,0!)1.7;)) dollars. 

"We further (iiid the issues herein joined mider the countorclaim of défend- 
ant in favor of said défendant, and we assess the daniases of défendant un- 
der said coujiterclaiiu ut the sum oî one thousand 00/100 dollars." 

The amount found due the plaintiff' by the verdict was the exact 
amotint claimed by it in its complaint, and judgment was entered in 
its favor for this amount, less the $1,000 which the jury found was 
due the défendant. It appears from the évidence that, of the total 
amount claimed by the plaintiff in its complaint, $2,370.27 was for 
material furnished and labor performed in connection with the dust 
collector. At the trial the principal contest between the parties was 
as to whether the dust, collector or ventilating System was to be con- 
structed under a contract for the sutn of $1,400, as the défendant 
claimed, or whether the work in connection with the same including 
materials furnished was performed and furnished on an open account 
basis, for a reasonable compensation as claimed by the plaintiff. The 
jury, therefore, in returning a verdict for the plaintiff' as stated, found 
that the work performed and materials furnished in the construction 
of the dust collector was performed and furnished on an open ac- 
count basis for a reasonable compensation, and thereby also found 
that there was no spécial contract as claimed by the défendant. On 
the other hand, in finding for the défendant on the issues joined under 
the counterclaim and assessing its damages at the sum of $1,000, the 
jury necessarily found that there was a spécial contract as claimed 
by the défendant, and that plaintiff had breached the same, to the 
defendant's damage in the sum of $1,000. 

It requires no argument to make it plainly appear that the verdict 
of the jury is so inconsistent that no judgment could be entered upon 
it. Allen v. Sallinger, 105 N. C. 333, 10 S. E. 1020; Gwin v. Gwin, 
5 Idaho, 271, 48 Pac. 295 ; Mitchell v. Brown, 88 N. C. 156; Mitchell 
v. Printup, 27 Ga. 469; Ruth v. McPherson, 150 Mo. App. 694, 131 
S.-W. 474; Barr & Martin v. Johnson et al., 170 Mo. App. 394, 155 
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S. W. 459; Bauer Engineering & Contracting Co. v. Arctic Ice & 
Storage Co., 186 Mo. App. 664, 172 S. W. 417; Johnson v. Labafge, 
46 Mo. App. 433. 

[2] As before stated, the important question litigated by the évi- 
dence was whether there was a spécial contract, and the jury found 
both ways on that question. It is assigned as error that the verdict is 
inconsistent with itself and that the trial court erred in entering judg- 
ment thereon. The question as to whether the verdict supports the 
judgment is a question o£ law, which appears on the face of the record 
without a bill of exceptions. Such questions may be assigned as ground 
of reversai, although no exception is taken. Denver v. Holmes Sav- 
ings Bank, 236 U. S. 101, 35 Sup. Ct. 265, 59 L. Ed. 485 ; Nalle v. 
Oyster, 230 U. S. 165, 33 Sup. Ct. 1043, 57 L. Ed. 1439; Snowden 
v. Et. Lyon Canal Co., 238 Fed. 495, 151 C. C. A. 431 (8th Cir.). 

It results, from what we hâve said, that the judgment below must be 
reversed, and a new trial granted ; and it is so ordered. 



TITUSVILLE FRTJIT & FARM lANDS 00. r. PORTER. 

(Circuit Court of Appeals, Flftli Circuit. Marcb 18, 1918.' 
No. 3183. 

1. WlTNESSES <©=>275(6) — CBOSS-EXAMINATION of PARTY— IRREI/EVANT Mat- 

TEB. 

In an action for injuries received by a servant as a resuit of an ex- 
plosion, the question wlietlier a superior employé had previously accused 
the servant of négligence in using explosives was Irrelevant, and properly 
excluded on the servant's cross-examinatlon. 

2. WiTNESSBS iS=275(2) — Cboss-Examination of Party. 

In an action for Injuries received by plaintllï, a servant, In an explo- 
sion, it was proper to exclude on his eross-examlnatlon a question as to 
whether his superior had told plaintiff that, durlng the superlor's ab- 
sence, he would not be required to use explosives, for, while the master 
could show previous warnings to plaintifiC, the question was not framed so 
as to ellclt that information, and the superior could not know what 
plaintifC would be required to do under the direction of another. 

3. TKIAL ®=>203(1)— lNSTBrCTIONS--ISSUES. 

In an action by a servant, injured by the explosion of caps used to- 
detona'te dynamite, but which contained a dangerous high explosive other 
than dynamite, the refusai of a cautlouary instruction, requested by the 
master, that the question whether dynamite is dangerous is not In Issue 
was proper ; the trial court not belng bound to négative issues in no waj' 
involved, and nothing havlng occurred to lead jury to belleve that such 
question was in Issue. 

In Error to the District Court of the United States for the Southern 
District of Florida; Rhydon M. Call, Judge. 

Action by Raymond L. Porter against the Titusville Fruit & Farm 
Lands Company. Judgment for plaintiflf, and deiendant brings error. 
Affirmed. 

Osjpor other cases see same topic & KKY-NUMBER In ail Key-Numbered Digests & Indexe* 
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A. W. Cockrell, Jr., Robert S. Cockrell, and Alston Cockrell, ail 
of Jacksonville, Fia., for plaintifï in error. 

Chas. P. Cooper, of Jacksonville, Fia., for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and POSTER, 
District Judge. 

WALKER, Circuit Judge. This writ of error présents for review 
a judgment in favor of the plaintifï in a case which has been in this 
<;ourt before. Porter v. Titusville Fruit & Farm Lands Company, 
219 Fed. 881, 135 C. C. A. 604; Id., 238 Fed. 759, 151 C. C. A. 609. 
A reversai is sought because of asserted error in the action of the 
court in sustaining objections to two questions asked the plaintifï on 
his cross-examination and in refusing to give a charge requested by 
the défendant. 

On his direct examination the plaintifï testifled to the efïect that 
a Mr. Ellis, an ofiiîcer or employé of the défendant, who directed 
other employés what work to engage in, ordered the plaintifï to do 
specified blasting and to use dynamite caps and fuse in doing the 
work; that the plaintifï was ignorant of the danger from such caps, 
other than the one to which the fuse was attached, being exploded by 
sparks from the buming fuse, and was not warned of that danger, 
or instructed how to avoid it; and that he was injured in doing the 
work he was ordered to do by the explosion of some of the caps, which 
he left near by while he was preparing to set ofï a blast. In the course 
of his cross-examination it was brought out that on a former occasion, 
while he was an employé of the défendant, he had worked under a 
Mr. Davis, an employé superior to the plaintifï, but not to Mr. Ellis, 
having authority to give orders to the plaintifï. Exceptions were re- 
served to the action of the court in sustaining objections to the fol- 
lowing questions asked the plaintifï by the defendant's counsel: 

"Q. Don't you know that on that occasion Mr. Davis told you further that 
your careiessness a short time before in settiiig ofE dynamite there at tli(> 
roclc eut had come near causing tlie death of soveral people and that he 
xJidn't want you to hâve anything more to do with dynamite V" 

"Q. Mr. Porter, dldn't Mr. Davis, on that occasion, tell you that you would 
hâve nothing to do with dynamite while he was goneV" 

[1] The fîrst quoted question called for évidence, not of careiessness 
on the part of the plaintiff, but of Davis having charged him with 
careiessness. The fact that that question called for testimony of the 
entirely irrelevant fact of Davis imputing fault to the plaintifï, whether 
justly or not, is enough to prevent the sustaining of the objection to 
it being treated as a réversible error. 

[2] The sustaining of the objection to the last quoted question is 
criticized on the ground that the efïect of the ruling was to exclude 
évidence of the plaintifï having been warned of the danger to which 
he was exposed by obeying the order given to him by Ellis. It was 
disclosed that at the time the plaintifï was hurt Davis was absent on a 
business trip. It is not denied that it was permissible on the cross- 
examination of the plaintifï to elicit an admission by him that, before 
receiving and obeying the order given by Ellis, another représentative 
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of the défendant, under whom he had formerly worked, had warned 
him of the danger from dynamite caps used in the way ElHs directed 
blasting to be donc. The question under considération was not so 
framed as to apprise the court that its object was to elicit such testi- 
mony. An affirmative answer to it would not hâve tended to prove 
that Davis warned the plaintiff of the danger of doing blasting in the 
way ordered by Ellis, or instructed him how to avoid such danger, 
but would hâve been an admission of the immaterial and irrelevant 
circumstançe that Davis, before leaving, had made the statement that 
plaintiff would hâve nothing to do with dynamite while he (Davis) was 
gone, a fact in the future which could not hâve been known to Davis ; 
the plaintiff being subject to the orders of another or others while 
Davis was away. 

It is not réversible error to sustain an objection to a question which 
does not call for testimony material or relevant to any issue in the 
case. It is not made to appear that the action of the court with référ- 
ence to the last quoted question had the effect of excluding évidence 
which the défendant was entitled to adduce. Davis was a witness 
for the défendant in the trial, and gave his version of what occurred 
on the occasion referred to in the questions to which objections were 
sustained. 

[3] An exception was reserved to the refusai of the court to give 
the following charge, requesled by the défendant: 

"The question of wlietlier dynamite is dangerous is not an Issue in this 
case ; the accident Lavlng occurred, not from dynamite, but from dynamite 
caps." 

The statement of fact made in this charge was a correct one. The 
question of dynamite being dangerous was not an issue in the case. 
The plaintiff was hurt by the explosion of caps which contained a 
dangerous high explosive other than dynamite. No exception was 
reserved to the court's statement to the jury of the issues of fact 
in the case. It is not disclosed that anything occurred which was 
calculated to convey the impression to the jury that "the question of 
whether dynamite is dangerous" was an issue in the case. It is not 
denied that, if there had been such an occurrence, the court might prop- 
erly hâve given such an instruction as the one embodied in the re- 
quested charge. But in the absence of any such occurrence it is not 
seen how the appellant could hâve been harmed by the court's refusai 
to give that charge. It is not a réversible error for a court to fail 
or refuse to négative the présence in a jury case of an issue of fact 
which has not been claimed or asserted to be involved in it. To hold 
that it is réversible error to refuse to give such a charge, when nothing 
has happened to mislead the jury as to the issues to be passed on by 
them, would open the door to requests for an indefinite number of 
unnecessary cautionary instructions. 

The conclusion is that there was no réversible error in any ruling 
complained of. 

The judgtnent is afiirmed. 
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MOBBIS & CO. V. PECHENKA. 

(Circuit Court of Appeals, Elghth Circuit. February 28, 1918.) 

No. 5023. 

ICabtëb and Sebvani ®=»155(2) — Ikjubies to Servant — Durr lo Wabn. 

Where an endlees carrier, wliicli was part of a meat-pressing maclilne 
and was made of narrow wooden slats fastened transversely to clialns, 
traveled in a flat position except at the turns over wlieels at each end 
of the machine, at which points the slats that ordinarily lay close to- 
gether, separated only to close agaln when they had passed the wheels, 
a packing company uslng the machine was not guilty of négligence in fail- 
Ing to wam an adult, who had long been eniployed in the packing indus- 
try and had used the machine Itself for some weeks, of the danger of hls 
Angers catching between the slats when they opened over the wheels, 
for the defect was obvious, and the employé was as capable of under- 
standing it as any one else. 

In Error to the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Action by Joseph Pechenka against Morris & Co., a corporation. 
There was a judgment for plaintiff, and défendant brings error. Re- 
versed, and cause remanded for new trial. 

James C. Kinsler, of Omaha, Neb., for plaintifï in error. 
David A. Fitch, of Omaha, Neb. (Ringer & Bednar and Gurley & 
& Fitch, ail of Omaha, Neb., on the brief), for défendant in error. 

Before HOOK, CARLAND, and STONE, Circuit Judges. 

HOOK, Circuit Judge. Pechenka recovered a judgment against 
Morris & Co. for personal injuries sustained while working at a ma- 
chine in its packing house at South Omaha, Neb. The charge of négli- 
gence on which the recovery proceeded was that there was a danger in 
the opération of the machine, unknown to him, of which the company 
failed to inform and wam him. On the other hand, the company 
claimed that whatever danger existed was so open and obvious that 
plaintifï as a man of ordinary intelligence should hâve seen and real- 
ized it. 

The machine was for pressing pièces of hog carcasses. It was about 
six feet long, was supported by legs, and stood upon the fîoor. The 
part of it important hère was an endless carrier, moving within the 
métal frame or standard. When in opération the pièces of méat 
were placed on the carrier at one end of the machine, carried forward 
under two superimposed cylinders for pressing, and then discharged 
to a table at the other end. The carrier was not unlike an endless 
moving sidewalk, or a broad belt in flat position, traveling horizontally, 
except at the turns over wheels at either end. It was about three 
feet wide, and was made of narrow wooden slats fastened transverse- 
ly to chains. When in a horizontal position the sides or edges of the 
slats lay close together as the boards of a walk, but at the turns at the 
ends of the machine they opened and closed as they departed f rom 
and again aptproached a level. At the end of the machine, at which 

C=3l''or other casas sn sam* tople & KEY-NUMBER in ail Key-Numbered DlKests & Indexes 
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the pièces of méat were discharged after being pressed, there was a 
long table placed close up to the slats of the carrier. The height or 
top of the table was even with the extrême outward bend of the.carrier 
on its downward motion. It was therefore about the place of the 
widest opening between the edgés of the slats. This was plaintiff's 
working place. His duty was to receive the pièces of méat from the 
carrier and keep them from piling up there and falling on the floor, 
by passihg them back to other workmen at the table. He testified 
that from 15 to 20 times a day pièces of méat in being pressed under 
the , cylinders wonld become f asitened between the slats and : would 
not loosely fall ofif on the table, and that in such cases it was his 
duty to detach them. The accident happened on an occasion ôf that 
kind. He put his hand under a pièce of méat as it was being carried 
down on the slats and two fingers were caught and crushed. His 
testimony, with lack of certainty, was that his fingers must hâve been 
caught in the closing space betwçen two slats. It is not clear how it 
could hâve happened that way. The slat openings did not begin to 
close above or at the level of the table, and the évidence of the prox- 
imity of the table to the machine made it unlikely that his hand or 
his arm was drawn below it, if indeed it were possible. It seems 
more probable from the record that his fingers were caught between the 
end of the table and the carrier ; but we will take as a f act established, 
the one upon which the verdict was based. 

The plaintiff was 48 years of âge, and had been employed in pack- 
ing houses in South Omaha for 16 years. He had been engaged at 
this pressing machine, performing the same duties, from 2 to 4 hours 
daily for 4 weeks before the accident. He had also worked at the 
other end of the machine, and had used the appliance there for starting 
and stopping it. At that end the order of the opening and closing, of 
the slats of the carrier was the reverse of that at the end where he was 
injured. He had seen the machine in opération and at rest. There 
were guards at the sides of the métal frame of the machine covering 
the wheels and belts, but it cannot reasonably be said that its character 
and method of opération, including that of the carrier, were not dis- 
cernible by a person of average intelligence using ordinary observation. 

The machine was of a standard make, and it is not claimed hère 
that it was defective in any particular, or that the endless carrier, while 
in motion, could or should hâve been guarded by a protective device. 
The verdict was not for either cause. The single contention is that 
the gradually closing edges of the slats on their downward retum 
movement constituted a latent danger, and that the company should 
hâve warned the plaintifï of it. To warrant a recovery in such a case 
it should appear that the plaintiflf did not know and appreciate the 
danger, and that his ignorance and failure to comprehend were excus- 
able. In Kohn v. McNulta, 147 U. S. 238, 13 Sup. Ct. 298, 37 h. Ed. 
150, the court said: 

"It Is not pretended that thèse cars were out of repalr, or lu a defective 
condition, but slmply that they were constructed dlfCerently from the Wabash 
cars, In that they had double deadwoods or bumpers ol unusual length to 
protect the dravvbars. But ail this was obvlous to even a passlng glance, and 
tiie risk vvhlch there was In coupling such cars was apparent. It requlred no 
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spécial skill or knowledge to detect it. The Intervener was no boy, placed by 
the employer in a position of undiseloseU danger, but a mature man, doing the 
ordinary work wlilcli he had engaged to do, and wiiose risks in thls respect 
were obvions to any one. Uuder those circumstances he assumed the risk of 
such an accident as this, and no négligence can be imputed to the employer." 

In Gleason v. Smith, 172 Mass. 50, 51 N. E. 460, it was said: 

"The machine on which he was injured was an ordinary machine in perfect 
condition. » « * Although the plaintiff could not see the knlves when the 
machine was in opération, there is nothing to inUicate that an examination of 
the machine wheu it was at rest would not hâve shown that the guard did 
not fuUy cover the knives. • • * The détendant had no r«ason to suppose 
that he needed instruction in regard to this danger, and owed him no duty 
either to change the guards or to give him instruction or warning about it." 

See, also, Connolly v. Eldredge, 160 Mass. 566, 36 N. E. 469; Mis- 
sissippi River Logging Co. v. Schneider, 74 Fed. 195, 20 C. C. A. 390 ; 
King V. Morgan, 109 Fed. 446, 48 C. C. A. 507. 

That the slats would close again on the turn was obvious to any 
person of ordinary powers. The danger inhered in the normal opéra- 
tion of the machine, and the plaintiff, who was a mature and ex- 
perienced man, was as capable of knowing and understanding it as any 
représentative of the compéiny. The risk of fingers in a closing crack 
is generally learned by persons of average intelligence early in life, 
and plaintifif was entitled to no warning beyond that fumished by 
common expérience. 

The judgment is reversed, and the cause is remanded for a new 
trial. 



FUERST BROS. & CO., Inc., v. POLASKY et al. 
(Circuit Court of Appeals, Second Circuit. January 16, 1918.) 

No. 118. 

1. Sales <S=>442(2) — Actions — Damages. 

In a suit for breach of warranty, the ordinary measure of damages is 
the différence between the value of the article contracted for and that 
delivered. 

2. COTJBTS @=5329 — FEDERAI, CoUKTS JUBISUICTION. 

The fédéral court is without juriscliction of a suit based on dlversity 
of citizenship, unless the allégation of damages is sufflclent on its face 
to satisfy the jurisdictional requirement as to the amount iuvolved. 
8. Sai^s <S=»435(5) — ^Actions — Damages. 

In an action for breach of warranty as to the amount of thorium con- 
talned in sand, an averment of spécial damage, in that the sand delivered 
contained approximately one-fifth less thorium than the sand which the 
seller agreed to dellver, so that 20 per cent, of the Chemicals and labor 
used in extracting it were wasted, is insufticient as an averment of spé- 
cial damage, not showing that the character of the sand could not hâve 
been ascertalned without treatlng the whole of It. 
L Saij:8 <S=s>442(6, 7) — Damages — Spécial Damage. 

Where sand sold contained about one-fifth less thorium than represent- 
ed, and the buyers learned that fact after treitlng a small part, they 
cannot, having treated the entlre amount, recover as spécial damages 
one-flfth of the expense of réduction, on the theory that, as the yleld was 

@s>For otber cases eee same toplc & KBY-NUMBER In ail Kejr-Numbered Digests & Indexes 
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one-flfth less than the amount agreed upon, that pei-centage of expens» 
was wasted. 
5. Sales ©=>442(1) — Damages — Meastjre. 

Where sand contalned a less quantlty of thorium tlian repreweiited, tlu 
buyers' measure of damages is the value of the extracted thorium 1d 
quantity equal to what the sand should hâve contalned, less the cost ol 
extraction, plus the contract prlce of the sand. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Harry Polasky and another, trading as the New Process 
Gas Mantle Company, against Fuerst Bros. & Co., Incorporated. There 
was a judgment for plîiintiffs, and défendant brings error. Reversed, 
and complaint dismissed. 

Writ of error to a .iiidgment of the District Court for the Southern Dis- 
trict of New York for $3,986.75 In an action at law upon the verdict of a 
jury. The jurisdiction of the District Court depended upon dlversity of clti- 
zenship and the amount in controversy. The complaint, after stàting dl- 
versity of citizenship, went on to allège that on the 25th of June, 1915, the 
plaintiffs agreod to purchase of the défendant 30 tons of monazite sand, con- 
taining a minimum of 6 per cent, thorium oxide, at the rate of $55 for eàch 
per cent, of thorium oxide per short ton, the percentage to be based upon a 
European chemist's analysis ; that thereafter the défendants delivered to the 
plaintiff 33.628 tons of monazite sand, rel)resenting to the plalntiff that the 
same contalned by a European chemist's analysis 6.35 per cent, of thorium 
oxide, and charged the plaintiff $55 a ton for each percentage of thorium 
oxide contalned in each short ton ; that the plaintiff, relylng on thèse repré- 
sentations, accepted the sand and paid to the défendant the sum of $11,744.58, 
at the rate of $349.25 a ton ; that the sand did not contain 6.35 per cent, ol 
thorium oxide, as represented, but only 5.31 per cent., as the plaintiff subse- 
tpiently ascertained by analysis. The ad damnum was laid in the ninth and 
tenth articles of the complaint as follows: 

"Ninth. That the différence between the value of the sand so delivered to 
the plaintiffs as aforesaid, and that w'hich the défendant agreed to deliver, 
and for whieh the plaintiffs paid, is nineteen hundred and twenty-five 
($1,925.00) dollars. 

"Tenth. That by reason of the mlsrepresentations and breach of warranty 
of the défendant as aforesaid, the plaintiffs suffered additional damages In 
the sum of two thousand (.$2,000) dollars, in that the sand delivered by the 
défendant to the plaintiff yielded approximately tweuty per cent. (20%) less 
thorium than the sand which the défendant agreed to deliver, and that there- 
fore twenty per cent. (20%) of the Chemicals and labor were wasted, due to 
the fact that the sald monazite sand was not up to the grade represented and 
warranted by the défendant." 

The plaintiff proved delivery In the autumn of 1915, and that it stored 
the sand until some time in January or Kebruary, 1916, at which time it be- 
gan to use it, and upon analysis found that It contalned 5.31 per cent, of 
thorium oxide. After ascertaining breach of the contract it r^udlated the 
delivery, but retained and used the sand, which the défendant would not 
receive. The damages were made up on the foUowing principles, as stated in 
the complaint: First, the différence In the value of the sand paid for and 
that delivered, based upon content, computed at the ligures stated ta the 
contract, and amounting to $1,923.51, but stipulated at $1,925; second, that 
proportion of the cost of treating the whole of the sand actually delivered 
which the absent percentage of thorium oxide bore to the percentage stated in 
the contract. The .iury found a verdict for both éléments of damages under 
the charge of the judge and under exception of the défendant. In this court, 
and fn the court below, the défendant questioned the- jurisdiction oveir the 
subject-matter, the point belng tha.t the amount In controversy was less than 
$3,000. 

4i=»For other cases see same topic &. KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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Norbert Heinsheimer, of New York City (Henry K. Heyman, of 
New York City, of counsel), for plaintifï in error. 

Charles S. Aronstam, of New York City (A. Freedman, of New 
York City, on the brief), for défendant in error. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] This being a suit for breach of warranty, the ordinary 
measure of damj^es would be the différence between the value of 
the monazite sand contracted for and that delivered. Florence Oil, 
etc., Co. V. Farrar, 119 Fed. 150, 55 C. C. A. 656. Now the value of 
the lower grade of monazite sand is theoretically not to be determined 
by the absence of that thorium which the plaintifï paid for and did 
not get. Moceover, in the case at bar the plaintifï's own évidence 
actually showed that 5 per cent, monazite sand has a value of $50 
per ton for each percentage, instead of $55. Hence the plaintiff might 
hâve asked that the value of the sand actually delivered be taken at 
$265.50 per ton, instead of the price paid, $349.25. The damages under 
that aspect would hâve been $2,816.35, instead of $1,925, though this 
was still not sufficient for purposes of jurisdiction. In order to sup- 
plément the discrepancy between the différence in value, stated at 
$1,925, and the jurisdictional amount, the plaintiff added to its ad 
damnum, by way of spécial damages, that proportion of the total 
cost of treating the monazite sand which the absent percentage of 
thorium bore to the total percentage contracted for, roughly 20 per 
cent. Its theory was that it might take as absolute loss that proportion 
of the cost which would hâve resulted in extracted thorium, if the de- 
livery had been according to the contract. 

[2, 3] If the allégation in the complaint of thèse added damages 
Is on its face insufficient in law, the court below was without jurisdic- 
tion. Vance v. Vandercook, 170 U. S. 468, 18 Sup. Ct. 645, 42 L. Ed. 
1111; North Amer., etc., Co. v. Morrison, 178 U. S. 262, 20 Sup. 
Ct. 869, 44 L. Ed. 1061 ; Globe Refining Co. v. Landa Cotton Oil Co., 
190 U. S. 540, 23 Sup. Ct. 754, 47 L. Ed. 1171. The last case is par- 
ticularly close, holding that even notice to the seller of the buyer's 
purposes is not sufficient to charge him with the loss resulting from 
their disappointment. There can be no doubt that the tenth article 
was insufficient as an allégation of spécial damages, for it did not 
allège that the plaintiff could not ascertain the character of the sand 
without incurring the cost of treating the whole of the sand, or that 
the défendant had contracted with référence to any such necessity 
nor indeed, even that it had had notice of it, assuming that such an 
allégation could hâve survived (Globe Refining Co. v. Landa Cotton Oil 
Co., supra), under the peculiar circumstances of the case. Without 
lome sufficient allégations the damages were necessarily limited by the 
ninth article and were too small. It follows that the District Court 
was without jurisdiction, and should hâve dismissed the complaint 
lua sponte. 

249 F.— 29 
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[4, 5] Furthermore, even if we were not strictly limited in juris- 
dictional questions to the form of the pleading, or assuming that, 
sinCe the case was tried, and the plaintiff got a verdict, we might treat 
the pleadings as conformed to the proof, the resuit is no différent, 
because under no pleading that the proof would admit was there ju- 
risdiction. It appeared on the contrary that the plaintiff learned of the 
deficiency of the sand in thorium oxide when only a small part of it, 
between 3 and 4 tons, had as yet been ground. There was, besides, 
not the least color for saying that the défendant had even notice, to 
say nothing of more, of this supposed necessity to run through the 
whole of the sand. Finally, passing even thèse fatal deficiencies, there 
was no proof of spécial damages, if any such were recoverable. The 
proportion of the cost of treating the sand would not hâve been the 
measure. The proper measure would in that event hâve been the 
value of extracted thorium, in quantity equal to what the sand 
should hâve contained, less the cost of extraction, plus the contract 
price of the sand. There was no évidence of the value of extracted 
thorium, nor any basis for inference of its value. 

The judgment is reversed, and the complaint dismissed for lack 
of jurisdiction, with costs. 



BOSTON & TARMOUTH S. S. CO., Ltd., v. FRANCIS. 

(Circuit Court of Appeals, First Circuit. Marcli 6, 1918.) 

No. 1326. 

SniPPiNG <g=>166(l) — LiABiLiTY OF Vessbls — Injuey to Passengeb. 

A verdict finding défendant steamsliip Company liable for an Injury 
to plaintiff, a passenger, by being tlirown from a settee in tlie cabln 
on wliicli slie was sleeplng, held supported by the évidence, from wliicli 
it appeared that the véssel had just passed from the shelter of the land 
into rough water, that there was a drop leaf in the front of the settee, 
whieh eould be hooked up to prevent persons lylng thereon from being 
thrown ont, and that there was a stewardess employed to look after the 
safety of lady passengers, and whose duty it was to hoolc up such leaves 
when passengers were lying on the settee in rough weather, but that she 
did not see plaintiff, and did not raise the leaf. 

In Error to the District Court of the United States for the Dis- 
trict of Massachusetts; James M. Morton, Judge. 

Action at law by Ida Francis against the Boston & Yarmouth 
Steamship Company, Limited. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

C. C. Barton, Jr., of Boston, Mass. (Barton & Harding, of Boston, 
Mass., on the brief), for plaintiff in erron 

WendeU P. Murray, of Boston, Mass. (William J. Williams, of 
Boston, Mass,, on the brief), for défendant in error. 

Before DODGE, BINGHAM, and JOHNSON, Circuit Judges. 

DODGE, Circuit Judge. The plaintiff in error (hereinafter called 
défendant) seeks to reverse a judgment in the District Court in favor 

4=sFor other cases see same topio & KEY-NUMBER In ail Key-Numbered DiaesU & Indexes 
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of the défendant in error (hereinafter called plaintiff) for damages for 
Personal injuries sustained by her ^yhile a passenger on the défend- 
ants steamer Boston, during a voyage from Boston to Yarmouth, 
Nova Scotia. 

According to the undisputed évidence, her injuries were occasion- 
ed by being rolled or pitched, in rough water encountered after pass- 
ing Cape Ann, from a settee in the cabin to the cabin iloor. Ùpon 
this settee she had lain down and gone to sleep, partly dressed, some 
hours before. Not including the cushion upon it at the time, the 
settee was I4I/2 inches abôve the cabin floor. It was provided 
with a leaf on the side from which she fell, so arranged as to hang 
down in front when not in use, but capable of being raised and made 
fast v^rith a hook and eye for the purpose of protecting passengers 
who might occupy it as a bed from being rolled or pitched off. This 
leaf had not been so raised or made fast. 

The jury found specially that the défendant was négligent in per- 
mitting the plaintiff to go to sleep on the settee without putting up 
the leaf, and also in not discovering that she was sleeping on the set- 
tee at the time of the accident, and in not warning her of the danger 
therefrom. The jury found also that the plaintiff did not fail to 
exercise ordinary care for her own safety. As to a claim made by 
her for the defendant's failure to provide reasonable médical attend- 
ance and treatment after the accident, the jury further found the 
défendant négligent in failing to furnish her with such attendance and 
treatment. 

The only error assigned is the court's refusai to rule that on ail 
the évidence the plaintiff was not entitled to recover under any count 
of her déclaration. There was testimony from the only stewardess 
on duty during the voyage, called as a witness by the défendant, in 
view of which we are clearly unable to hold that there was no évi- 
dence upon which the defendant's négligence could be found to hâve 
caused the accident. The stewardess testified, among other things, 
that when the settees were used for berths the board was hooked 
up by her, "which protects people from failing out" ; that "she would 
not hâve permitted the plaintiff to go to sleep on that settee if she 
had noticed her" ; that it was "not saf e for a person to go to sleep on 
that settee unless the side board is up and held by the hook in such 
stormy weather"; also that she was "down there every quarter of 
an hour," and her duties were to look after the ladies throughout the 
ship, including the cabin. The jury could hâve found from such tes- 
timony that it was the stewardess' duty to notice the plaintifï's situa- 
tion and guard against danger to her, either by warning her ofï the 
settee or by putting up the board. 

Nor can we hold — although the plaintiff testified that she had been 
a fréquent passenger on the steamer, knew that there was such a leaf 
and what it was for, and that there were berths in the cabin which 
she might hâve occupied in which she would not hâve been exposed 
to any danger of being thrown out — that no other finding was reason- 
ably possible than a finding that the plaintiff's own négligence con- 
tributed to her injury. The jury could hâve found that she was 
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justified in relyîng on the stewardess to look after her safety by put- 
ting up the leaf, or by warning her of the danger in remaining on the 
settee without having it put up. 

There was also testimony from the chief officer of the Boston 
from which neghgence on the defendant's part in another respect 
might hâve been found. According to his testimony the wind was 
from the northwest, gradually increasing in violence during the voy- 
age, and while the vessel was more or less protected from it, and the 
heavy sea raised by it, se long as she was under the lee of Cape Ann, 
she received their full force, after passing the cape, ^ainst her port 
quarter, being that part of her in which the ladies' cabin was situated. 
The jury might hâve regarded this as a change in conditions which 
the officers of the vessel ought to bave anticipated, while the plaintiff 
could not reasonably hâve been expected to do so, and might bave 
found that due care on their part required seasonable notice from 
them to the stewardess, to see that ail occupants of berths or settees 
in the cabin were made secure. 

The plaintifï testified that her arm or wrist was broken by her fall. 
The defendant's chief steward and the stewardess above mentioned 
testified that after examining her they found nothing to indicate that 
any bones were broken. Except by them, it did not appear that any 
measures for her relief were taken on the defendant's behalf, and as 
to what was done by them the évidence was conflicting. No physician 
was on board, and although, according to the chief steward, the Com- 
pany had at command the services of a doctor in Yarmouth, who 
could get there in about five minutes, and whom they had fréquent 
occasion to call, no attempt appeared to hâve been made, after the 
boat's arrivai at 8:15 a. m., to obtain médical aid for her, although the 
train for Digby, to which she went from the boat, did not leave the 
wharf until 9:40 a. m. 

The évidence on the plaintiff's behalf tended to show that she asked 
that before she left the boat a doctor be sent for. This the stew- 
ardess and the chief steward denied. If, upon this or other disputed 
points bearing upon her treatment after the accident, the plaintiff's 
testimony was believed as against that tending to contradict it, the 
jury could hâve found that she did not receive that degree of care and 
attention which her injuries demanded, so far as was reasonably 
practicable for the défendant to afford it with such facilities as were 
at its employés' command. 

The judgment of the District Court is affirmed, with interest, and 
the défendant in error recovers her costs of appeal. 
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CARROLL et al. v. CITY OF NEW YORK. 

CITY OF NEW YORK v. OARROEL et al. 

(Circuit Court of Appeals, Second Circuit. January 16, 1918.) 

Nos. 133, 134. 

1. CotusioN <©=3l23 — EiAiîiLiTY — Btjrden or Pboof. 

A vcsscl, proceetling in violation of statutory requirements at the time 
of a collision, to oscape liability, must show sucli violation did not con- 
trilrate to the collision. 

2. Collision ©=9.3 — Liability — Ferry. 

Whlle a ferryboat's occupation Imposes addltional duties upon vessels 
ptii-siiiufï their lawful occasions near ferry slips, yet liability must be 
determined by the ortlinary rules of navigation, where a collision be- 
twcen a fcrryboat and another craft occurred 800 feet beyond the end 
of the fci-ry slip. 

3. COLLLSION <g=»102 — LlQRTS — LOOKOTJT.S — IjJABILITT. 

A ferryboat and propeller, which (wllided, the former being struck 
on the starboard side, held both Uable; the ferryboat for not promptly 
obs-erviiit; tho propeller's lights, it havins the right of way under the 
.starboard hand rule, and the propeller In vlolating statutory require- 
ments as to speed and keeping to the middle of the channel. So the 
damages should be divided. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Libel by Howard Carroll and another, executors of the estate of 
John H. Starin, deceased owner of the steamboat Haven, against the 
City of New York, together with a libel by siich respondent against 
such libelants. From decrees for the City of New York, Howard 
Carroll and another appeal. Reversed and remanded, with directions. 

A few only of tlie facts regarding this collision need statemont as a basis 
for légal ruling: 

On a durk clear nlght, in the East River, with the tide strong flood, and a 
northvvcsterly gale, thi; lerr>boat Queens. bouiul from h(^r slip near the foot of 
Whitehall strret io Staton Island, came in collision with the propeller Haven, 
bound from a North River pier into the Sound and so on to New Haven. The 
blow (nearly amidshi]») was by the bow of the Haven on the starboard side 
of the Queens, aiul not ovcr three points (pi'obably less) off a right angle; 
contact occurred about 800 feet off the end of the ferry racks, in a Une be- 
tween one of the Whilehall slips and the nearest wharf on Governor's Island. 
a distance of Ijetween 2.1100 and 2,300 feet. Before collision the Queens had 
proliably been can-ied by tide and wind broadside, or nearly so, somewhat to 
her own port hand. 

On getting under way and blowing her slip whistle, the Queens noticed 
three tows, ail on her port bow, ail golng out of the East River, and ail on 
the Manhattan side of the channel. The estiniated distance of the outside tow 
from the rack or pier ends was 600 t'eet. Wliile such estimâtes are not at ail 
reliable, it is found and admitted that ail thèse tows were inside of or nearer 
Manhattan than the course of the Haven, which as found by the court below 
was to keep substantially the saine distance ; i. e., about 800 feet ofC the 
Battery, as she rounded into the East River. 

The Queens blew one whistle, at least twice, to the tows on her port bow. 
and received assenting answers. She dénies (and we so assume) that she ever 
blew any passing signal to the Haven, which vessel, however, gave one 
whistle, on the assumption that one of the Queens' signal blasts was intended 
for her. 

®=»tMt other cases see eame topic & KBY-NUMBER in ail Key-Numbered Dlsests & Indexes 
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The Haven had seen the Queens in, or just leaving, her slip, and when the 
propeller was passing tlie Aquarium, a distance of about 2,000 feet; tlie 
Queens did not notice tlie Haven until sbe was distant no more (by the ferry- 
boat's testimony) than 1,000 feet. Agaiu accuraey is not to be expeeted in 
this matter of distance; but we flnd as a fact, on the Queens' own évidence, 
that she pald no attention to the Haven, if indeed she saw her, until atter 
the Queens had cleared the tows to her own port, and she was then almost 
across the Haven's path, although the red llght of that vessel must hâve be^n 
plainly visible from the tiine she was about off the Aquarium. On this point 
no finding was made below. 

The Haven w-as found at fault for violating the East Hiver statute, both 
as to speed and proxlraity to the shore, and no contributing errer was dis- 
covered in the Queens. Decrees aceordingly having been entered, the owners 
of the Haven appealed. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, of 
New York City, of counsel), for the Haven. 

Kirlin, Woo'lsey & Hickox, of New York City ("William H. Mc- 
Grann and Robert S. Erskine, both of New York City, of counsel), 
for the Queens. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (af ter stating the facts as above). [1] The 
findings below, to the effect that the Haven was exceeding the speed 
limit and not keeping in the middle of the channel, are supported by 
évidence, and we acquiesce in them. There was a violation of statutory 
requirements, and the burden of showing that such violation did not 
contribute to collision has not been borne ; theref ore the Haven must 
be held to liability. 

[2, 3] The conduct of the Queens is sought to be justified under The 
Breakwater, 155 U. S. 252, 15 Sup. Ct. 99, 39 L. Ed. 139. That case 
does not mean nor say that a ferryboat's occupation completely frees 
her from the rules of navigation. It does impose additional duties 
upon ail vessels pursuing their lawful occasions near ferry slips. 
What shall be the space or région, or the extent thereof , within which 
thèse duties are obligatory, is a matter of degree, depending on local 
and sometimes temporary conditions. 

We held in The Paunpeck, 86 Fed. 924, 30 C. C. A. 494, that a 
ferryboat, colliding with another vessel 800 feet from her slip end, 
was to be acquitted or condemned by the usual navigating rules. That 
décision is applicable hère; in both cases the conditions are those 
reasonably to be expeeted in the transaction of maritime business in 
the crowded waters of New York Harbor. Therefore the starboard 
hand rule applied, and the Haven had the right of way. That vessels 
might be approaching on her starboard bow, to which she must give 
way, was just as much to be expeeted by the Queens, as that others 
would appear to her port. 

No reason at ail is shown by the ferryboat why she did not see and 
navigate with référence to the Haven before she did. There is a 
suggestion — it is far from proof — that the propeller's Hght was not 
good ; but there is no déniai that navigation with référence to the 
Haven began when just clear of, or just clearing, the outermost tow. 
That was too late; collision was imminent. It is urged in excuse 
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that the gale and tide rendered it impossible for the Queens, a large 
boat of great freeboard, to turn in time to pass under the Haven's 
stern or pass her port to port. That may be true, but its truth would 
hâve been just as apparent, had the ferryboat seen the propeller and 
signaled her earlier. As it happened, nothing was done but to blow 
the danger whistles, when the Queens was practically across the bows 
of the privileged vessel. Probably, when those whistles were blown, 
nothing could be done ; but no man is excused f rom the resuit of an 
unlawful situation, if he is not also excusable for getting into it. This 
last is the excuse lacked by the Queens ; if she had seen and noted 
the Haven at the proper time, i. e., substantially when the Haven saw 
her, we do not think collision would hâve ensued ; at ail events the 
Queens has not shown the contrary, and thereby avoided the resuit 
of a fault on her part, as obvions as that of the Haven. 

Holding, therefore, the Haven at fault, as found below, and the 
Queens also négligent, in that (1) she did not timely observe a situa- 
tion to which (2) the starboard hand rule applied, the decrees below 
are reversed, with one bill of costs to appellants, and the causes re- 
manded, with directions to enter decrees dividing the damages and 
lower court costs. 



In re SOLTMANN. 

Appeal of RATHBONE. 

(Circuit Court of Appeals, Second Circuit. January 16, 1918.) 

No. 127. 

1. BANKRnPTCY <S=j334 — CLAIMS — PrOOF — SeCURED CLAIlf — Deficiency. 

Where a trustée in bankruptcy was not a party to proceedings of a 
creditor to foreclose his fourth mortgage under whlch sale was had re- 
sulting in a deficiency judgment, the deficiency .iudgment did not con- 
stltute a liquidation of the claim under the mortgage, wlthin Bankruptcy 
Act July 1, 1898, c. 541, § 57h, 30 Stat. 560 (Comp. St. 191(5, § 9641), so as 
to be provable. 

2. MORTGAGES ®=»427(1) — FORECLOSURE — EQUITY OF REDEMPTION. 

The inortgagor, or, if he has convej'ed before suit hrought, his grantee, 
is a necessary party to an action to foreclose, and, if not made a party, 
his equity of rédemption is not foreclosed. 

3. Bankruptcy <©=5213 — Trustée — Riqhts or. 

Under Bankruptcy Act, § 70 (Comp. St. 1916, § 9654), a trustée, when 
elected, is by opération of law vested with the bankrupt's title as of the 
date of adjudication, and where the trustée was not made a party to a 
suit to foreclose a mortgage on the bankrupt's property, begun af ter' bank- 
ruptcy, though before élection of the trustée, the equity of rédemption, 
whlch passed to him, was not foreclosed by the judgment. 

4. MOETGAGES <@=>567(1) FORECLOSURB — PUROHASEB. 

Where the mortgagor was not a party to a suit to foreclose, nor was 
his trustée in bankruptcy made a party, a purchaser at such foreclosure 
sale becomes an assignée of the mortgage, and if he enters into posses- 
sion becomes a mortgagee in possession, so that if, upon sale thereafter of 
the premises under a prior mortgage, a surplus be paid into court, the 
purchaser will be entitled to it, and if a surplus still remams it will go to 
the trustée as owner of the equity of rédemption. 

®s»For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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5. Bankbuptct €=»334— Claims — Liquidation. 

Where the trustée In baukruptcy was not a party to a suit to foreclosé 
fourth mortgage, and the mortgagee recovered a deiiciency judgment, 
which he attempted to prove against the bankrupt's estate, the sole ques- 
tion for détermination, the clalm not liaving been liquldated, was whether 
the amount bld at the foreclosure sale represented the fair value of 
the preinlses, and, the référée having found that the value of the land was 
ample to secure the whole of the mortgagee's claim, he was not obllged 
to flx its exact value. 

6. Bankruptct <S=5334 — Claims — Liquidation. 

Where a trustée in bankruptcy was not a party to a suit to foreclose a 
fourth mortgage, so that the deficlency judgment recovered by the mort- 
gagee was not a liquidation of bis claim, the judgment roU was ad- 
missible as some évidence of the value of the property. 

7. Appkai- and Ebror <g='544(3) — Rbvikw — Détermination. 

Appeals are decided on the record sent up whenever possible, and a 
decree wlU not be reversed where, from the record, the appellate court 
could détermine the nature of évidence improperly excluded, and that it 
would not hâve affected the resuit. 

Appeal from the District Court of the United States for the District 
of New York. 

In the matter of the bankruptcy of Edward G. Soltmann. From an 
order expunging his proof of debt, R. Bleecker Rathbone appeals. Af- 
firmed. 

See, also, 238 Fed. 241. 

Eugène L,. Bushe, of New York City, for appellant. 

Walter B. Raymond, of New York City (Edwin S. Hall, of New; 
York City, of counsel), for trustée. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. , 

WARD, Circuit Judge. This is an appeal from an order expunging 
R. Bleecker Rathbone's proof of debt against the estate of Edward 
G. Soltmann, a bankrupt. Rathbone was the owner of a fourth mort- 
gage for $15,000 on premises belonging to the bankrupt, subject to 
prior mortgages aggregating about $147,000. 

After the adjudication Rathbone began an action in the state court 
to foreclose the mortgage, which was then overdue, filed the usual lis 
pendens, and obtained permission from the District Court to main- 
tain the action and to make the receiver in bankruptcy a party défend- 
ant. Some two months or more after the trustée was elected the 
usual decree for foreclosure sale was made, and on November 20, 
1915, the sale was had, resulting in a deficiency judgment for $16,- 
334.50 against Soltmann, which was duly entered of record on the 
docket of judgments in the office of the clerk of the county of New 
York December 31, 1915. 

[1] January 5, 1916, Rathbone filed a proof of debt in bankruptcy, 
relying upon this deficiency judgment as a Hquidation by him of his 
claim under section 57h of the Bankruptcy Act. Judge Mayer rightly 
disallowed the claim, on the ground that the trustée not having been 
made a party the deficiency judgment did not constitute a liquidation 
of the claim by Rathbone under the mortgage. 

^ssFoi ptlier cases see same topic & KBIY-NUMBER In aU Key-Numbered DigesU & Indexe* 
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[2-4] Thereupon Rathbone filed an amended proof of debt, asking 
that the value of the mortgage be liquidated as the court might direct 
under the same section. The référée in bankruptcy took much tes- 
timony of expertg as to the value of the mortgaged premises, upon 
which he found that they were ample security for Rathbone's claim. 
Judge Manton confirmed the report and ordered the claim to be 
expunged. 

The mortgagor, or, if he has conveyed before suit brought, his gran- 
tee, is a necessary party to an action to foreclose, and, if not made 
a party, his equity of rédemption is not foreclosed. The trustée in 
this case was elected after suit brought, but became vested by opér- 
ation of law with the mortgagor's title as of the date of adjudica- 
tion, which was before suit brought, section 70, Bankruptcy Act. Con- 
sequently his equity of rédemption has never been barred. Winslow 
V. Clark, 47 N. Y. 261; Landon v. Townshend, 112 N. Y. 93, 19 
N. E. 424, 8 Am. St. Rep. 712. The purchaser at such a foreclosure 
sale becomes assignée of the mortgage, and if he has entered into 
possession he becomes mortgagee in possession. This is because the 
land is not sold and the mortgage is sold. Townshend v. Thomson, 
139 N. Y. 152, 161, 34 N. E. 891 ; Jackson v. Bowen, 7 Cow. (N. Y.) 
13; Robinson v. Ryan, 25 N. Y. 320; Miner v. Beekman, 50 N. 
Y. 337. 

It results from the foregoing that Rathbone has lest his mortgage, 
and that the purchaser at the foreclosure sale is the owner of it. If, 
upon a sale hereafter of the premises under a prior mortgage, a sur- 
plus be paid into court, the purchaser at the foreclosure sale under 
Rathbone's mortgage will be entitled to it. If there remain after that 
a surplus, it will go to the trustée, as owner of the equity of rédemp- 
tion. 

[5] Accordingly the question 1o be determined was whether the 
amount bid at the foreclosure sale represented the fair value of the 
premises. The référée found that the value of the land was ample to 
secure the whole of Rathbone's claim. We do not think he was 
obliged to fix the exact value as counsel contends. His finding of 
fact upon évidence sufficient to support it we are not disposed to dis- 
turb. 

[6] Another objection made by counsel for Rathbone is that the 
référée refused to receive in évidence the judgment roll in the fore- 
closure action. We think this was error, and that he misunderstood 
Judge Mayer's opinion. While alone it was not sufficient to support 
a liquidation of the mortgage, it was some évidence of value. 

[7] Appeals are decided on the record sent up whenever possible, 
it being sent back only under exceptional circumstances. We can 
gather from the facts and figures in this record that the amount bid 
at the foreclosure sale, together with the prior incumbrances, inter- 
est, and taxes, would indicate a value in November, 1915, of between 
$152,000 and $153,000. Considération of this évidence does not alter 
our conclusion. 

The decree is affirmed. 
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KANSAS CITY, C, & S. RY. CO. v. SHOEMAKER. 

(Circuit Court of Appeals, Eighth Circuit. December 19, 1917.)' 

No. 4922. 

1. Railkoads <S=>301 — Mutual Rights and Duties at Higuway Ceossings. 

The driver of a rallway motorcar had the right of way at a highway 
crossing over an automobile on tlie lilgliway. 

2. Masteb and Servant <S=»137(3)— Ratleoads <S=327(1)— Liability for In- 

juries — Accidents at Crossing s. 

It was tlie primary duty of tlie driver of an automobile, approaching a 
railroad crossing, to look and llsten for engines, cars, motorcars, and 
other vehicles on tlie railroad, and to stop before colliding with any of 
them, and the driver of a railway motorcar had the right to rely upon 
the légal presumption that the automobile driver would faithfully dis- 
charge this duty, and would hâve been gullty of no breach of duty, or 
négligence towards a fellow employé rlding on the motorcar, if he had 
seen the automobile approaching, and had driven steadily on until the 
collision occurred, in the faith that the automobile driver would stop, 
unless he perceived that the driver would not stop in time to prevent the 
collision, and thereafter failed to exercise reasonable care to stop the 
motorcar, so as to avoid the collision. 

3. Mastee and Servant <S=265(3, 12) — Actions for Injuries — Burden of 

Proof. 

A railway employé, suing for Injuries sustained whlle ridlng on a 
motorcar which collided with an automobile, had the burden of proving 
hls allégations as to the négligence of the driver of the motorcar, and 
that such négligence caused or directly contributed to the collision. 

4. Mastee and Servant ®=j285(1), 287(4) — Actions for Injuries — Direction 

OF Verdict. 

Where there was no substantial évidence that the driver of the motor- 
car perceived, In time to stop and prevent Ihe accident, that the driver 
of the automobile would not discharge hls primary duty of stopping and 
preventlng the collision, and that his failure to exercise reasonable care 
to stop the motorcar after so perceiving directly contributed to the 
injury, defendant's motion for a directed verdict should hâve been 
granted. 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 
On motion for rehearing. Rehearing denied. 
For former opinion, see 245 Fed. 117, C. C. A. . 

John H. Lucas and William C. Lucas, both of Kansas City, Mo., 
for plaintiflF in error. 

J. C. Hargus, O. H. Dean, W. D. McLeod, and H. M. Langworthy, 
ail of Kansas City, Mo., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. 

SANBORN, Circuit Judge, and BOOTH, District Judge. A consid- 
ération of the argument presented and the authorities cited by counsel 
for the plaintiff below on this motion for a rehearing has failed to 
convince that the instruction refused by the trial court and considered 
in the opinion of this court was either erroneous or clearly given to the 
jury in the gênerai charge of the court below. 

^s»Foi other cases see same topic & KBY-NUMBER in ail Key-Numbered Disests & iDdezes 
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Nor has the elaborate argument to the effect that there was substan- 
tial évidence of the négligence of John Green, the section man who was 
operating the motorcar, persuaded us that the court below rightly 
refused the request of the défendant below for a direction to the jury 
to return a verdict in its favor. The plaintiff was a fellow servant of 
John Green in the section gang of the railway company. They were 
returning from work on the south end of their section on a motorcar 
which Green was driving along the rallroad. At a crossing of the rail- 
road by a highway there was a collision of an automobile, which one 
of its occupants was driving along the highway with the motorcar and 
a resulting injury to the plaintifï. The highway ran east and west 
and the automobile came from the west. The railroad ran from south- 
east to northwest and the motorcar came from the southeast. Green 
sat on the northeast corner of the motorcar, on the side of it oppo- 
site that from which the automobile came, and did not look for or see 
the automobile until the collision. Two of the section men who were 
riding on the west side of the motorcar saw the automobile approach- 
ing, but one of them testified that he said nothing because he supposed 
it would stop. The railroad at the crossing was on a fill or embank- 
ment 10 or 12 feet above the surrounding country, and, within 150 
feet of the crossing, the highway rose by an ascending grade to the 
level of the railroad. 

[1,2] The driver of the motorcar had the right of way over the 
crossing. The railroad itself was a warning of danger to the driver 
of the automobile, and it was his primary duty to use his eyes and ears 
to look and listen for engines, cars, motorcars, and other vehicles op- 
erating upon the railroad and to stop his car bef oi'e it could collide with 
any of them. The driver of the motorcar had the right to rely upon the 
légal presumption that the driver of the automobile would faithfully 
discharge this duty and stop his machine in time to prevent a collision. 
If Green had seen the automobile approaching, and had driven his 
motorcar steadily on until the collision occurred, in the faith that the 
driver of the automobile would stop it before it reached the railroad 
track, as it was his duty to do, Green would hâve been guilty of no 
breach of duty or négligence, unless he perceived that the driver of the 
automobile would not stop it in time to prevent the collision, and there- 
after failed to exercise reasonable care to stop his motorcar so as to 
avoid it. St. Louis & San Francisco Railroad Co. v. Summers, 173 
Fed. 358, 359, 360, 97 C. C. A. 328, 329, 330; Illinois Central R. Co. 
V. Ackerman, 144 Fed. 959, 76 C. C. A. 13 ; Hart v. Northern Pacific 
Ry. Co-, 196 Fed. 180, 188, 189, 116 C. C. A. 12, 20, 21; Denver City 
Tramway Co. v. Cobb, 164 Fed. 41, 43, 90 C. C. A. 459, 461 ; lowa 
Central Ry. Co. v. Walker, 203 Fed. 685, 686, 121 C. C. A. 579, 580. 

[3, 4] The plaintifï below alleged, jmd the burden was on him to 
prove, the breach of duty, the négligence of Green, the driver of the 
motorcar, and the fact that his négligence caused or directly contriButed 
to the collision. Substantial évidence that Green perceived, in time 
to hâve stopped his car and to hâve prevented the accident, that the 
driver of the automobile would not discharge his primary duty, stop 
his car, and prevent the collision, and that his failure to exercise rea- 
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soiiable care to stop his motorcar thereafter directiy contributed to the 
injury of the plaintiff, was indispensable to the latter's right to re- 
cover in this action. The record in this case has been searched in vain 
for any substantial évidence of thèse facts. On the other hand, there 
is persuasive évidence of eyewitnesses who were upon the west side 
of the motorcar, and who saw the automobile approach, that when the 
fact appeared that its driver vvould not slow or stop it in season to pre- 
vent the collision, but would violate his duty and drive right on, it was 
too late for Green to hâve stopped his car, or to hâve avoided the col- 
lision. For thèse reasons we are of the opinion that the court below 
should hâve granted the request of the défendant to instruct the jury 
to return a verdict in its favor. 

The motion for a rehearing must be denied. 

CARIvAND, Circuit Judge, concurs in denying the motion for re- 
hearing. 



THE COLON. 
(Circuit Court of Appeals, Second Circuit. Jiinnary 16, l'JlS.) 

No. OS. 

1. SlIIPPING <©=84(3) — LlABILITY OF VESSELS — iNJURY TO StEVKUOHES. 

A sliip is liable in rem for an injury to u stevedore resulflni; from a 
dangerously defective hatcli cover furnished by it to the stevedores for 
their use. 

2. Shipping <S=>86(2) — Liability of Vessel — Injuky to Stevedoke. 

A finding by tlie trial court tliut tlie ii.jury ot a stevedore by the fall- 
ing of a hatch cover on wliich he stood while helL)iiig to cover the 
hatch at night by artificial liglit was due to the fact tliat the covers had 
become worn until they were too sliort Tield supported by the évidence. 

3. Evidence "gs^TS — Shipping — Suit fok Injdky to Stevedore — Defective 

Equipment. 

In a suit to recover for injury to a stevedore by the falliug of a hatch 
cover, alleged to hâve been too short, whicU was marked and measured 
by one of the ship's offlcers the next morning, the failure of respondeiit 
to produce the cover or measurements hdd to justify the interence that 
such évidence would hâve showu it to be defective. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by John Ivancich against the steamship Colon ; the 
Panama Railroad Company, claimant. Decree for libelant, and claim- 
ant appeals. Affirmed. 

For opinion below, see 241 Fed. 592. 

Richard Reid Rogers, of New York City, for appellant. 

Lawrence B. Cohen, of New York City (William J. Martin and 
George V. A. McCloskey, both of New York City, of counsel), for 
appellee. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

^ssFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Di£ests & Indexes 



THE COLON 461 

WARD, Circuit Judgc. April 6, 1915, the steamer Colmi was being 
loaded at Pier 67, North River. The stevedores had been stowing 
cargo in the wings of the lower hold at hatch 32, when at 9 :30 
p. m., they were called up by the foreman and told to put the hatch 
covers on the ork^ deck hatch. In this hatch there were two iron 
stronifbacks running athwartships between the coamings, and on thèse 
rested two wooden strongbacks running fore and aft. This divided 
the hatch into three fore and aft sections, each of which required 
12 hatch covers, about 2 feet wide and 3 inches thick. The covers 
for the starboard section were piled on the starboard side 6f the 
hatch, of the middle section on the after end, and of the port sec- 
tion on the port side. There was a shoulder 1% inches wide on the 
coamings and on each side of the wooden strongbacks, on which the 
ends of the covers were designed to rest, with a play of about half an 
inch. 

The libelant and his partner took the first cover f rom the starboard 
pile, each holding one end, and placed it at the after end of the star- 
board section. They then took the next cover and put it in place ; the 
libelant standing on the first cover and his partner on the deck. They 
proceeded in this way until they had placed the seventh cover, when 
the libelant, standing upon the sixth cover, turned around to go with 
his partner to get the eighth cover. The sixth slipped from place, 
and he fell into the lower hold, sustaining serious injuries. Judge 
Hazel found that the accident was due to the defective condition of 
the sixth hatch cover, by wearing at the ends, and entered a decree for 
the libelant. 

[1] There can be no doubt of the liability of the vessel in rem, if 
the accident was caused by a defective hatch cover furnished to the 
stevedores. The Rheola (C. C.) 19 Fed. 926; The King Grufïydd. 
131 Fed. 189, 65 C. C. A. 495; I. M. M. Co. v. Fleming, 151 Fed! 
203, 80 C. C. A. 479. 

[2] The claimant's theory, that a cover belonging to the middle 
section, which was narrower than the port or starboard sections, had 
been negligently placed by the stevedores in the pile of covers for the 
starboard section, is not sustained by the proof s. No. 2 hatch on the 
orlop deck was measured, as well as the clearances of the port, middle, 
and starboard sections, together with the width of the shoulders on 
each, and reduced to a diagram by Classer, a city surveyor, for the 
libelant. Stone, the chief officer of the steamer, did the same thing 
for the claimant. Considering first the plan drawn by Glaser: He 
gives the width of the shoulders, both on the coamings and strongbacks, 
as 1% inches. If we add the full 2°/» inches to his measurement of 
clearance in the middle section we get 5 feet II/2 inches, which would 
not cover 5 feet 1% inches, his measurement of the clearance in the 
starboard section. 

Stone's diagram would allow a middle section cover to just stay 
in place in the starboard section, if adjusted with the greatest care. 
He gives the distance between the strongbacks in the middle section 
as 5 feet 2 inches, and between the strongback and the coaming in the 
starboard section 5 feet 4 inches. If we subtract 2'/« inches, the 
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width of the shoulders, from the starboard section, we get a clear- 
ance of 5 feet ll^ inches, so that, allowing a play of half an inch 
to the cover for the middle section, it would be 5 feet IV2 inches put in 
a space of 5 feet ly^ inches. The least latéral movement would cause 
it to fall. 

Therefore we are satisfied that the accident did not occur because 
a middle section cover was put in the starboard section. The cover 
must hâve f allen, as the District Judge f ound, because it was too short 
for safety, probably as the resuit qf being worn at the ends. We sus- 
pect that when one of the stevedores, who was a foreigner, spoke of 
wearing at the corners, he meant ends. 

[3] One of the stevedores marked the cover when it was examined 
the next morning. The failure of the claimant to préserve it, and to 
produce the measurements taken by the ship's carpenter and written 
down by the superintending engineer that morning, justifies the infer- 
ence that the cover and the measurements, if produced, would hâve 
shown defective equipment. The Phœnix (D. C.) 34 Fed. 760, 762; 
The Lackawanna, 210 Fed. 262, 127 C. C. A. 80; The Bertha F. 
Walker, 220 Fed. 667, 136 C. C. A. 309. 

The cases cited by the libelant of defective ropes and other equipment 
not in the actual charge of the injured party are not wholly applicable 
to a case like this, where he handled and placed the hatch cover said 
to be defective. If it was as much as an inch and a half too short, as 
the libelant's witnesses say, care on his part might hâve caused him to 
reject it or to chock it at both ends. Failure to do so might be re- 
garded as négligence, which would entitle him to recover only half 
damages. But, as the work was being done at night, in artificial light, 
we are not disposed, in view of ail the circumstances, to disturb the 
finding of the District Judge. 

Decree affirmed. 



THOMPSON BELDEN & CO. et al. v. I.EISY BREWIIs'G CO. 

In re MOÏSE. 

(Circuit Court of Appeals, Elghth Circuit. February 23, 1918. Rehearing 

Denied May 29, 1918.) 

No. 4952. 

Bakkruptcy <g=3314(3) — Intoxicatinq IjIquobs ©=147— Sales — Whekk 
Made. 

Where a brewing company located in Illinois gave to tlie bankrupt the 
exclusive right to sell its béer at Wholesale, the sanie to be delivered 
f. o. b. at Omaha, Neb., the sales must be deeraed to hâve occurred in 
Illinois, where the brewing company was licensed, so the company was 
entitled to hâve allowed its claim against the banlirupt, based on sales 
made under the contract, though it was not licensed in Nebraska to sell 
intoxlcating liquors. 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska; J. W. Woodrough, Judge. 

In the matter of the bankruptcy of Walter Moise. The claim of 

<gi:3Fof other cases see same toplc & KEY-NUMBERi'n ail Key-Numbered Digests & Indexe» 



THOMPSON BELDEN & CO. V. LEISY BKEWING CD. 463 

the Leisy Brewing Company was rejected by the référée, and, the 
order being reversed, and claim allowed on pétition to review, Thomp- 
son Belden & Co. and other creditors, whose claims had been allowed, 
were permitted to appeal, the trustée declining. Affirmed. 

F. S. Howell, of Omaha, Neb. (W. J. Connell, of Omaha, Neb., on 
the brief), for appellants. 

Arthur F. Mullén, of Omaha, Neb. (F. A. Mulfinger, of Omaha, 
Neb., on the brief), for appellee. 

Before HOOK and SMITH, Circuit Judges, and TRIEBER, Dis- 
trict Judge. 

TRIEBER, District Judge. The only question involved is whether, 
upon the undisputed facts, the appellee was entitled to hâve its claim 
against the bankrupt estate of Walter Moise allowed. The claim was 
rejected by the référée in bankruptcy, and on a pétition to review 
the order of the référée was by the District Court reversed, and the 
claim ordered to be allowed. The trustée declining to appeal from the 
décision of the District Court, appellants, creditors of the bank- 
rupt, whose claims had been allowed, were permitted to prosecute this 
appeal. 

The facts are that the contract between the bankrupt and the ap- 
pellee, a brewing company located at Peoria, in the state of Illinois, 
gave to the bankrupt the exclusive right to sell at wholesale its béer 
in certain territory, to be delivered in carload lots "f . o. b." at Omaha, 
Neb., at certain priées set out in the contract, and also to pay the 
freight on ail its empty cooperage, cases and bottles, returned to it by 
the bankrupt, in carload lots. By a subséquent agreement the appel- 
lee agreed to furnish for the use of the bankrupt in the handling and 
delivery of its béer sufifîcient trucks and keep them in repair. The 
statutes of the state of Nebraska (Ann. St. 1911, § 4231 [chapter 50, 
§ 11]) require ail persons selling malt or other intoxicating liquors to 
procure a license and pay the tax prescribed, Any person selling 
them without having procured such license is guilty of a misdemeanor, 
and section 4231a (section lia) provides: 

"That in ail cases where the purehase priée for Intoxicating liquors is 
pald to the person who malles manual delivery of any such liquors to the 
vend > tliereof, the sale shall be hoïd to hâve been made in the eounty where 
delivery and payment were made, as aforesaid." 

The évidence also shows that the appellee was lawfuUy empowered 
to sell liquors at Peoria, in the state of Illinois, the place the béer 
was manufactured and shipped from to the bankrupt at Omaha, 
Neb. 

The contention of the appellants is that as the béer was, under the 
contract between the parties, to be shipped to Omaha, the appellee to 
pay the freight, the sale was made there, and, appellee not having pro- 
cured a license there, it cannot recover. Benbrook v. United States, 
186 Fed. 153, 108 C. C. A. 265, rules this case and leads to an affirm- 
ance. The trial judge in that case had charged the jury: 

"If you find the défendant, on receiving word that Joe Liles wanted Medi- 
cine, or wauted whlsl^y, on one or more occasions tooli from his place of 
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InisinesR a pint of whisky, and carrled It and delivered It to Joe Liles, and 
collected tlis pay therofor at Joe Liles' boardlng house in anotlier part of the 
town of Fayetteville, then tlie * • • gale was made when the whisky was 
d(;livei('(! and the mouey collected; • * * and if yon should so find, and 
fnrtlu'i- fiiul tliat, wiieu such sales occurred, défendant had not paid the 
spécial tax to sell liquor at Joe Liles' boardlng house, • • * then you 
slionld fiiKl him guilty as charged in the indictment." 

The court reversée! the conviction, and spoke through Judge Ad- 

ams : 

"Accordiug to this interprétation of the law, the large dry goods stores of 
oiir cities would be 'carrying on business' at the résidences of their eustomers, 
provlded they took orders at their stores for goods to be delivered and paid 
for at the résidences. The usual and accepted meaning of thèse words, when 
applied to présent methoda of transactiug business, would not, in our opinion, 
warrant such Interprétation." 

To the same effect are Jones v. United States, 170 Ped. 1, 95 C. C. 
A. 213, 24 L. R. A. (N. S.) 143 ; United States v. Lackey (D. C.) 120 
Fed. 577; Wagner v. Breed, 29 Neb. 720, 732, 733, 46 N. W. 286; 
State V. Davis, 62 W. Va. 500, 60 S. E. 584, 14 L. R. A. (N. S.) 1142; 
Commonwealth v. Fleming, 130 Pa. 138, 18 Atl. 622, 5 L. R. A. 470, 
17 Am. St. Rep. 763. 

The judgment of the District Court is afïirmed. 



IJNITED STATES v. DENVER & E. G. R. CO. 
(Cli-cult Court of Appeals Elghth Circuit. February 23, 1018.) 

No. 4Q:m. 
Master and Servant i@=>13 — Houes of Service Act — Viot-ation — Liabilitt 

"PtBMITTED." 

Where a telegraph operator eniployed by défendant, who performed 
duties for and was «nbjert to the orders of a second railroad Company, 
which through an accounting between the two companles made contribu- 
tions to his salary, was required by the second corapany to remaln on 
duty longer than allowed by Hours of Service Act March 4, 1907, e. 2939, 
S4 Stat. 1415 (Comp. St. 1936, §§ 8677-8680), défendant is liable for the 
penalty preseribed, whethar the operator be treated as a joint employé 
of the two companles or as an employé of défendant alone, for In any 
case défendant was bound to see that such operator did not remain on 
duty for an excess perlod, and, if défendant failed, it "permltted" the 
operator to perform excess service in violation of the act. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Permit.] 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by the United States against the Denver & Rio Grande Rail- 
road Company to recover a penalty for violation of the Hours of 
Service Act. There was a judgment for défendant, dismissing the 
action, and plaintifï brings error. Reversed. 

^ssFor otlier caaee see sam« toplc & KST-NUMBER in ail Ker-Numbered Digests £ Indexe* 
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John A. Gordon, Asst. U. S. Atty., of Denver, Colo., and Philip 
J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. (Harry 
B. Tedrow, U. S. Atty., of Denver, Colo., on the brief), for the United 
States. 

J. G. McMurry, of Denver, Colo. (E. N. Clark, of Denver, Colo., 
on the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

AMIDON, District Judge. This is an action by the United States 
against the Denver & Rio Grande Railroad Company to recover a pen- 
alty for violation of the Hours of Service Act. The alleged violation 
grows out of permitting a telegraph agent at the station of Portland, 
in Colorado, to remain on duty beyond the limits fixed by the statute. 
The defendant's line is intersected at that point by the line of the Santa 
Fé Road. The operator is employed by the Rio Grande Company, 
and paid by it, and then the Santa Fé makes its contribution to the 
salary through the accounting between the two companies. The agent 
was, however, by reason of a contract between the companies, sub- 
ject to the direction of the train dispatcher and officers of each compa- 
ny in the performance of his duties. The case was tried upon the plead- 
ings and an agreed statement of facts. The trial court dismissed the ac- 
tion, and the government appeals. 

The following is a summary of the controUing facts, somewhat 
reduced from the statement in the brief of counsel for the govern- 
ment. The operator was a joint employé of the défendant and the 
Santa Fé Company. For the services performed for the défend- 
ant the agent received his instructions directly from its chief dis- 
patcher and other officiais, and for services performed for the Santa 
Fé he received his instructions directly from the chief dispatcher 
and other officiais of that company. The regular hours of his service 
were from 7:15 a. m. to 7:15 p. m. On June 17, 1915, he went on 
duty at his regular time at 7:15 a. m., and remained on duty until 
8 :45 p. m. Knowing that a train on the Santa Fé line was due to pass 
Portland about 7 o'clock p. m., he inquired of the train dispatcher of 
that company about handling said train, and was advised by the train 
dispatcher that the train might be expected through Portland at any 
time af ter 7 o'clock, and that he should attend to it on its arrivai, giving 
it proper clearance through the interlocking plant. In response to this 
order he remained on duty until the train arrived at 8:45 p. m. and 
performed the desired service. The officers, agents and représentatives 
of défendant, except only the operator himself, were not aware of the 
instructions of the train dispatcher of the Santa Fé, just referred to, 
nor of the operator's intention to remain on duty. After 7:15 p. m. 
the operator performed no service for défendant, but his services from 
7:15 to 8:45 were wholly for the Santa Fé Company in the clearance 
of said train. For the overtime involved in this service défendant 
paid the operator, and was repaid by the Santa Fé Company. The 
officers and agents of the défendant, who allowed and paid the op- 
249 F.— 30 



466 249 FEDKRAL REPORTER 

erator's claim for overtime, had no knowledge that the overtime claim- 
ed by him involved a violation of the Hours of Service Act. 

The décision of the trial court was wrong. That is so whether the 
agent be treated as the joint employé of both companies, or as an em- 
ployé of the Rio Grande Company who, by arrangement between the 
two railroad companies, was subject to direction by the Santa Fé. 
It may be that if the government had sued the Santa Fé it would 
hâve been liable because it "required" the excess service. It does 
not follow, however, that the Rio Grande was not also liable. The 
agent was its agent, was employed and paid by it, and was at the post 
of duty to which that company assigned him. It could not escape 
liability by showing that the Santa Fé Company was the more primary 
cause of the excess service. Its duty under the statute still remained 
imperative. It was bound to see to it that the agent did not remain on 
duty for an excess period. If it failed to discharge that duty, it "per- 
mitted" the employé to perform the excess service, and was liable to the 
penalty fixed by the statute. 

The judgment is reversed. 



BERGEN POINT IRON WORKS v. SHAW. 

(Circuit Court of Ai)peals, Flftli Circuit. Mardi 14, 1918.) 

No. 3190. 
Tbial <®=»238 — Instructions. 

Wliere, in a Personal injury action, the court. In sul)raitting the dé- 
fense of assumptlon of risk, severely criticized that doctrine, and the 
jury, for an injury to an employé's arm similar to a sprained ankle, 
awarded $7,500 damages, the act of the court, in improperly aecompany- 
ing tlie instruction vvitli a criticisni calculated to prevent the jury 
from applying the doctrine, was harmful, and nécessitâtes reversai. 

In Error to the District Court of the Canal Zone ; William H. Jack- 
son, Judge. 

Action by Wilham E. Shaw against the Bergen Point Iron Works. 
There was a judgment for plaintiff, and défendant brings error. Re- 
versed and remanded. 

Chauncey P. Pairman, of Cristobal, C. Z., for plaintiff in error. 
Théodore C. Hinckley and Stevens Ganson, both of Panama, R. P., 
for défendant in error. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

, BATTS, Circuit Judge. Plaintiff (William E. Shaw, défendant in 
error) instituted suit against défendant (Bergen Point Iron, Works, 
plaintiff in error) for damages for injuries to him as an employé, when, 
helping eut rivets, he held a bar against a def ective rivet, which "hur- 
riedly broke" when his fellow employé struck the bar. The testimony 
of a physician introduced by plaintiff indicates the character of the 
injury : 

^SjFoi other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Uigesta & Indexes 
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"Q. Will you please state in what condition you found the arm' of the 
plaiutifC, Shaw? A. The most noticeable thing is a little loss of extension; 
he does not hâve quite complète extension. * * ♦ Q. In this case, the 
plaintifï having that in.inry, does it affeot the movement of tlie arm? A. ïes ; 
I should say at présent he has a partial dlsability. I would not like to go 
on record that it will be of a permanent nati-re. It mlght improve in sever- 
al months, or a year or two; but, as it has goue thls length of time, it might 
be that he is liable to hâve some partial i)ermanent dlsability there. Q. Doe- 
tor, are there any broken bones? A. Yes ; we call such a condition a frac- 
ture, where the ligaments are detached from the joints. Q. It might be 
compared to a very severe sprîiined ankle? A. Yes. Q. In other words, it 
would be siniilar to a sprained ankle? A. Yes." 

A verdict for $7,500 was returned. 

The évidence was such as to call for a charge upon assumed risk. 
Charges drawn by défendant were tendered, but refused ; the refusai 
being excused upon the ground that the substance had been given in the 
gênerai charge. That part of the court's charge covering the matter of 
assumed risk was as follows : 

"And then, again, anothor question would he, if the foreman assumed the 
responsibillty of assuring that it was safe, and that no scaffold was neces- 
sary, and that they had to go to work without a scaffold, then I would say. as 
a matter of law, that he then took that sliare of responsibillty upon him- 
self, or recognized that his duty was to furnisli a safe place; but if, after 
that, the plaintiff assumed to go there and work upon the place, knowlng 
that it was uusafe, wlth hls own eyes open, knowlng that it was unsafe, then, 
jilthongh it was nnsafe, and although the duty of making it safe was upon 
the défendant company, if, nevertlieless, lie went there with knowledge of that 
fact, and entered upon the work, and ln.iury resulted, he would, as a mat- 
ter of law, be held to hâve assumed the risk of working about an unsafe 
place. 

"Xow, that has been considered a verj' harsh principle of law, so much so 
that Congress has enacted législation abolishing the défense of fellow servant, 
contributory négligence, and assuniption of risk in certain cases différent from 
this. It is an old law, that has corne down to us from générations ; that 
of défense of fellow servants, the défense of contributory négligence, and 
the défense of the assuœption of risks. A great many law wrlters and dis- 
tingulshed meu hâve discussed this question, and ail bave arrived at the 
conclusion that it is unfair and unjust, because a man whose bread and 
butter and the support of his family dépends upon keeping his employment 
had to go to work in a dangerous place, that it was unfortunate that he 
should be deprived of his right of earning a living if he went to work in a 
dangerous place, knowiug it to be dangerous. So Congress, in the exercise 
of its powers over ail matters over which Congress has control, has enacted 
a law abolishing that défense of assumed risk, the défense of fellow servant, 
and the défense of contributory négligence in certain cases, 

"But this is not one of those cases. In this case the old law still prevalls, 
and, as hard as it may seeni, that is, if a man, knowing his bread and 
butter and the support of hiniself and family dépend upon it, goes to work 
deliberately in a dangerous place, knowing it to be dangerous, and takes 
that risk, he cannot complain, and he niust accept it." 

The défendant is not only entitled to a statement of the law in the 
charge of the court, but is entitled to hâve it placed before the jury 
unaccompanied by criticism well calculated to prevent its proper appli- 
cation. It would hâve been difïàcult for the jury to regard the attack 
on the law other than an invitation to nuUify, by findings of fact, fea- 
tures objectionable to the court. The damages assessed by the jury 
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indicatc that the court's denunciation of the law was not wîthoot 

effect. 

The condusion reached with référence to the refusai to give the 
charge requested, taken in connection with the objectionable part of the 
charge quoted, renders it unnecessary to consider the other assign- 
ments of error. 

The judgment is reversed, and the cause remanded for a new trial. 
Reversed and remanded. 



Pétition of MOULTHEOP. 

In re GREBNBAUM. 

(Circuit Court of Appeals, Slxth Circuit April 2, 1918.) 

No. 3087. 

1. Bankeuptct ©=243 — Examination Into ArrAiBS of Bankbupt — Evi- 

dence. 

Where in ttie course of an investigation of the bankrupt's affairs under 
Bankr. Act July 1, 1898, c. 541, § 21a, 30 Stat. 551 (Comp. St. 1916, § 
9605), the testimony of a large number of witnesses was taken steno- 
graphically before the référée, the bankrupt, in view of sections 39a(3), 
47a(5), and 49a (Comp. St. 1916, |§ 9623, 9631, 9633), as well as a local 
bankruptcy rule declaring that no copies of testimony shall be fumlshed 
at the expense of the state, is entitled, on paying the charge fixed, to 
a sténographie copy of such testimony, for he must be deemed a party in 
interest to investigation of hls affairs. 

2. Bankrtjptct <S=»243 — Examination I.\to Affaibs of Bankbupt — Evi- 

dence. 

In such case, the fact that the testimony bas not been read over and 
signed by the witnesses as required by General Order No. 22, or that it 
could not be used in évidence agaiust the bankrupt, cannot affect his 
right to inspection and a copy. 

3. Bankeuptct i©=>243 — Examination Into Affaibs of Bankbupt — Evi- 

dence. 

In such case, trustee's déniai by answer that his pétition, on which 
was issued an order to show cause why the bankrupt should not sur- 
render and dellver certain personal property as well as cash, was based 
upon testimony of some or ail of the witnesses, does not affect the right 
of the bankrupt to a copy ïf such testimony. 

Pétition to Revise an Order of the District Court of the United 
States for the Eastern District of Michigan, in Bankruptcy; Arthur 
J. Tuttle, J'îdge. 

In the matter of the bankruptcy of Joseph Greenbaum. Pétition 
by Harry C. Moulthrop, trustée in bankruptcy, to revise an order of 
."he District Court. Order afSrmed. 

B. J. Lincoln and Clark, Emmons, Bryant & Klein, ail of Détroit, 
Mich. (Butzel & Butzel, of Détroit, Mich., of counsel), for peti- 
tioner. 

Selling & Brand, of Détroit, Mich., for respondent. 

Before KNAPPEN and DENISON, Circuit Judges, and HOL- 
LISTER, District Judge. 

4=sFor other caser eee same toplc £ KEY- NUMBER In ail Key-Numbered Digests & Indexée 
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PER CURIAM. On the pétition of the trustée, an order was made 
requiring the bankrupt to surrender and deliver to that officer cer- 
tain Personal property amounting in value to upwards of $26,000, and 
to pay over to the trustée upwards of $1,800 in cash, alleged to hâve 
been concealed from the trustée by the bankrupt. In default of such 
delivery the bankrupt was ordered to show cause, on a day certain, 
why he should not be required so to do. 

In the course of an investigation by the trustée of the bankrupt's 
affairs, had under section 21a of the Bankruptcy Act, which resulted 
in the order just mentioned, the testimony of a large number of wit- 
nesses was taken stenographically before the référée, without notice 
to and in the absence of the bankrupt. The testimony was transcribed 
at the expense of the estate, a copy filed in the cause, and another 
copy given the trustée. A local bankruptcy rule allows to the réf- 
érée a folio charge for clérical assistance in taking and transcribing 
such testimony, and provides : 

"No cdpieH of testimony to he furnished at the expense of the estate. Par- 
ties ()r(l(>ring copies of the testimony to pay therefor at the rate of ten cents 
per folio." 

The bankrupt informally requested a copy of this testimony, for 
the purpose of enabling him to prépare his answer to the order to 
show cause above mentioned Such copy was, on the trustee's re- 
quest, withheld by the référée, who later denied the bankrupt's for- 
mal pétition for such copy, accompanied by offer to pay for the same. 
On review of this order the District Judge, in a careîully considered 
opinion (243 Fed. 965), concluded that whatever might hâve been the 
case had the testimony not been filed, yet being so filed it became 
a part of the pubhc records of the cause, to a copy of which the bank- 
rupt was entitled under the bankruptcy act and the local rule refer- 
red to, and accordingly reversed the référée' s order. The présent 
proceeding is brought to review this order of reversai. 

[1-3] We think the District Judge rightly directed that the bank- 
rupt be furnished a copy of the testimony. Its taking was expressly 
authorized by section 21a of the act, which we think intended for 
the benefit not only of creditors, but of the bankrupt. The language 
of the statute, which provides that the testimony may be taken be- 
fore the court, prima facie contemplâtes a more or less public proceed- 
ing; and, while the bankrupt is not entitled to notice, yet, without 
référence to whether he could be excluded from a public examina- 
tion taken under order of the court (see Black on Bankruptcy, § 
259, note 14), we think that, in the absence of express prohibition 
in the bankruptcy act, the testimony having been paid for out of the 
funds of the estate and having become part of the files and records 
of the case, any person interested therein was entitled, both under 
the gênerai law ^ and in view of the gênerai policy of the bankruptcy 
act as evidenced by sections 39a(3), 47a(5), and 49a, to see the testi- 

iDaly V. Dimock, 55 Conn. 579, 12 Atl. 405; Brewer v. Watson, 61 Ala. 
SIO ! Ferry v. Williams, 41 N. J. Law, 332, 32 Am. Rep. 219. 
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mony and, under the local rule referred to, to hâve a copy of it on 
paying the fées therefor. 

Neither the fact that the testimony has not been read over and 
signed by the witness (as provided by General Order No. 22, 89 
Fed. X, 32 C. C. A. xxv), nor that it cannot be used as évidence 
against the bankrupt, can affect the right to inspection and copy. 
The lessening thereby of the probative value of the testimony does 
not take away the right of interested parties to hâve access to it. The 
trustee's déniai, by answer, that his_^ pétition on which the order to 
shovif cause issued "is based upon the testimony of some or ail of the 
said witnesses," does not impress us. 

It is plain, to our minds, that the bankrupt is a party in interest 
with respect to proceedings whose object is to require a transfer of 
property under pain of contempt proceedings, and which may resuit in 
criminal proceedings under section 29 of the act. We cannot think 
that public interests will be endangered by furnishing the copy in 
question, especially as ail the évidence had JDeen taken two months or 
more before the copy was requested. 

The order of the District Court is, accordingly, affirmed. 



GREGORAT v. UNITED STATES. 

(Circuit Court of Appeals, Fiftli Circuit. Mardi 7, 1918.) 

No. 3060. 

1. PERJURY <S=>26(%) — NATUBALIZATION — OrFENSES — Indictment. 

An indictment alleging tliat, In violation of Act June 29, 1906, c. 3592, S 
23, 34 Stat 603 (Comp. St. 1916, § 4379), défendant in a naturalization 
proceeding testifled tliat lie had never operated a saloon, or been ar- 
rested or charged with crime, or found guilty of violating any state law, 
whereas in fact it was not and is iiot true, and at tlie time of so testi- 
fying défendant did not believe It to he true, that he had not operated a 
saloon, etc., is sufflcient against an objection that the indictment did not 
affirmatively state that défendant had operated a saloon, etc. 

2. Perjury <3=>25(1) — Naturalizatiok — Offense — Scope or Statute. 

Under Act June 29, 1906, § 23, an indictment charging that défendant 
in a naturalization iiroceedlng knowingly gave false testiinon.y as to a ma- 
terial fact need not aver that the fact was one required to be proven In 
such proceeding; that requirement being applicable only to aflidavits. 

3. Criminal Law i©=>il69(3) — AppeaI/— Harmless Ebror. 

In a prosecution for knowingly giving false testimony in a naturaliza- 
tion proceeding, the admission of a transcript of the stenographer's notes 
of the proceeding was harmless, where défendant himself testifled to the 
saine facts shown by the transcript. 

4. Perjury (©=26(3)— Naturalization — Indictment — Stjfficiency. 

Under Act June 29, 1906, § 23, punishing one who knowingly gives false 
testimony in a naturalization proceeding, an Indictment alleging that 
défendant did unlawfully, willfully, and knowingly glve false testimony 
Is sufflcient, though not averrlng défendant took the oath falsely, will- 
fully, and knowingly. 

5. Criminal Law <g=>1128{l) — Error — Rbview — Questions Presented. 

In a prosecution under Act June, 1906, § 23, for knowingly giving false 
testimony in a naturalization proceeding, the question whether it was 

^ïoFor otber cases see same topic & KEY-NUMBBR In ail Key-Numbercd Dlgesto & Indexes 



GKBGOKAT V. UNITED STATES 471 

error for the court in its charge to the jury to incorporate that section 
of tlie Criminal Code (Act Maroh 4, 1809, c. 321, § 125, 35 Stat. 1111 
[Comp. St. 1916, § 10295]) defining perjury cannot be reviewed on writ of 
error, where the faets devcloped by the évidence were not shown by the 
record. 
e. Criminal Law <s=:>1090(S)— Error— Exceptions— Necessity. 

The sufficiency of tlie évidence to sustain a conviction cannot l>e re- 
viewed ou writ of error, in the absence of exceptions and a bill of ex- 
ceptions ineorporatlng therein tlie évidence. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Ruf us E. Poster, Judge. 

Josef Domenick Gregorat was convicted of violating Act June 29, 
1906, § 23, in that he knowingly did give, in a naturahzation proceed- 
ing, false testimony as to a material f act, and brings error. Affirmed. 

Louis H. Burns, of New Orléans, Ea., for plaintiff in error. Joseph 
W. Montgomery, U. S. Atty., of New Orléans, La. 

Before WALKER and BATTS, Circuit Judges, and NEWMAN, 
District Judge. 

BATTS, Circuit Judge. [1] Plaintiff in error was indicted for vio- 
lation of section 23 of the act of June 29, 1906, in that he "knowingly 
did give, in a naturahzation proceeding, false testimony as to a mate- 
rial fact." The indictment allèges that in a naturahzation proceeding 
Gregorat testified that he had never operated a saloon, nor been ar- 
rested, nor charged with the commission of crime, nor found guilty 
of violating any state law. The indictment is attacked upon the ground 
that it does not affirmatively state that the défendant had operated 
a saloon, and that he had been arrested and charged with the com- 
mission of a crime, and that he had been found guilty of violating a 
state law ; the allégation of the indictment being : 

"Whereas, in fact, it was not and is not true, and at tlie time of so swear- 
Ing and deposing the said .Tosef Domenick (Jregorat did not believe it to be 
true, that he liad not operated a saloon, or that he had never been arrested or 
charged with the commission of a crime of any liind, or tliat he had never 
been found guilty of violating any state law," etc. 

Under the formerly well-recognized rules with référence to indict- 
ments in cases of perjury and false swearing, the indictment would 
doubtless hâve been insuiificient. In any writing, other than an in- 
dictment, a statement that "it is not true that he did not operate a 
saloon" would be accepted as équivalent to a statement that "he 
did operate a saloon." There is no reason why a différent rule should 
apply to indictments. Instead of being insuffîcient for lack of words, 
the indictment under considération demonstrates that there is much 
still to be accomplished in the matter of simplification of indictments. 
The objection to the indictment is not sustained. 

[2] The indictment is objected to upon the ground that it does not 
charge that the défendant gave false testimony as to a material fact 
"required to be proved in such proceeding." The quoted clause of the 
section is applicable alone to affidavits. 

€=3For other cases see same toplc & KBY-NUMBBR In ail Key-Numberea Dlgesta & Indexes 
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[3] The transcript of part of the notes taken by the stenographer 
at the trial of the naturalization proceeding was introduced in évi- 
dence upon what the défendant asserts was an insufEcient identifica- 
tion, and over his objection that the notes constituted the better évi- 
dence. The notes were not available, and could net bave been used 
if they had been. That the transcribed notes represented the facts 
was estabhsbed by the defendant's own testimony and otherwise. 
Even if the évidence was improperly admitted, no harm resulted to 
défendant. 

[4] Another objection to the indictment is that it does not charge 
that the défendant "took the oath falsely, willfully, and knowingly." 
The statute punishes one "who knowingly gives f aise testimony." The 
indictment allèges that the défendant did "unlawfully, willfully, know- 
ingly," do the things denounced by the law. 

[5] The charge of the court is objected to in the brief for plaintiff 
in error on the ground that it incorporated section 125 of the Criminal 
Code, which defines perjury. The éléments of the crime defined by 
section 125, and of that defined by section 23 of the act of June 29, 
1906, are substantially the same, and the indictment was doubtless good 
under either. The charge was probably sufficient and unobjectionable, 
notwithstanding the reading of section 125. No bill was taken to this 
assumed error, the facts developed by the évidence are not f ully before 
us, and the matter cannot be passed upon. 

[6] A question raised by the brief of plaintiff in error as to the 
sufficiency of the évidence cannot be determined, in the absence of an 
exception and a bill incorporating the évidence. That part of the évi- 
dence incorporated in other bills indicates that the finding of the jury 
was justified. 

The judgment is affirmed. 



In re KEANSBURG STRAMBOAT CO. 

(Circuit Court of Appeals, Second Circuit. January 16, 1918.) 

No. 100. 

Shipeing i®=1G6(.3) — Injubt to Passengers — LiABrirrY of Vessel. 

Ttie injury of two women passengers on a steamer, by stepping on a 
Une which was beiug handled b.v a mate and two deck hands in a narrow 
passageway at the side of the boat as she was leaving her pier, although 
they were twice warned by the mate to stop, beeause the Une had fouled 
at the pier end and was being allowed to run out through a chock, hel<l 
due to their own négligence, for which the vessel was not liable. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Pétition in admiralty by the Keansburg Steamboat Company, as 
owner of the steamboat Keansburg, for limitation of liability. From 
a decree holding the boat liable for an injury to passengers, petitioner 
appeals. Reversed. 

©ssFoi other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Alexander & Ash, of New York City (Mark Ash, of New York City, 
of counsel), for appellant. 

House, Grossman & Vorhaus, of New York City (Charles Goldzier 
and Frederick Hemley, both of New York City, of counsel), for ap- 
pellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. June 8, 1916, the Keansburg Steamboat 
Company filed this pétition to limit its liability for claims made against 
it by two passengers for personal injuries and at the same time denied 
liability therefor. The steamboat was appraised at $10,000, with pend- 
ing freight of $195, and the petitioner gave a stipulation for value 
in the aggregate amount. 

June 20, 1915, at about 7:50 p. m., the steamboat, with her fuU 
complément of passengers, left her wharf at Keansburg, N. J., on 
one of her regular trips to New York City. Her starboard side 
was made fast to the wharf. The forward mooring lines were cast 
off, leaving a Sy^-inch line which led forward from a bitt on the 
starboard quarter of the main deck through a chock about 40 feet to 
a pile, the free end lying coiled on the deck. In accordance with the 
usual practice the engines were started astern, so as to throw the 
steamboat's bow to port, and the mate and two deckhands stood by 
to haul in this stern line as soon as the engines went ahead with the 
helm astarhoard and the boat's quarter got abreast of the pile. But 
after the line was cast off from the bitt it fouled on the pile, and the 
mate ordered the men to let it run out through the chock, with the 
intention of picking it up again on the return trip. So far ail was 
regular and proper. 

Aft of the bitt and chock there was a very narrow passage, taper- 
ing alongside the house to the stern, where a row of passengers were 
sitting on camp stools alongside of the house ; the furthest of them 
being Mrs. Mary Flaxbarth and her daughter Florence. They, see- 
ing on the deck beyond the mate and -the two deckhands, another sis- 
ter, with her husband, belonging to their party, rose from their seats 
with the intention of joining them, and pushed forward past and 
against the remonstrances of the passengers sitting ahead of them. 
The mate twice called out to them to stop, but they either did not 
hear or did not understand him. Mrs. Flaxbarth stepped upon or 
against the line which was running out through the chock and fell 
forward, while her daughter, in an efifort to help her, stepped into 
a bight of the line, was pulled forward against the bitt, and sustained 
severe injuries to her left ankle. Such a fouling of the line as oc- 
curred sometimes, but not frequently, happens. Thèse ladies, as claim- 
ants, answered the pétition, charging the petitioner with négligence 
in permitting a line to lie loose upon the deck and to run out when 
passengers were standing and walking in the neighborhood. 

The foregoing is intended to be, and we think is, a correct state- 
ment of the facts found by the District Judge. Being of opinion on 
thèse findings that the petitioner was guilty of a lack of care for not 
protecting its passengers against such a danger, and that they them- 
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selves were not guilty of négligence, he entered a decree in favor of 
the claimants. Although the happening of an accident to a passenger 
makes a prima facie case of liaîjility against the carrier, we cannot 
concur in the conclusion of the court below. It seems to us that the 
place where the claimants were sitting was a proper one for passen- 
gers, and of course it was a proper place for the bitt, chock, and Une 
to be. The présence of the mate and two deck hands to handle the line 
was a sufficient précaution against danger from its fouling with the 
pile. The mate had no reason to expect that passengers would try 
to force their way through this narrow place, not more than 5 feet 
at the widest part, where the crew was at work preparatory to the 
departure of the boat. When he saw them coming, his twice repeated 
warning was sufficient to stop persons of ordinary prudence. If they 
had done so, no accident would hâve happened. Carriers of passengers 
are not insurers. They hâve a right to suppose that their passengers 
will exercise ordinary prudence and common sensé. They are held 
to a degree of care according to the circumstances. Race v. Union 
Ferry Co., 138 N. Y. 644, 34 N. E. 280; Savage v. Steamship Co., 
185 Fed. 778, 107 C. C. A. 648. We think the claimants, on the facts 
found, were injured because of their own recklessness. 
The decree is reversed. 



pp:nxsylvania co. v. avkan. 

(Circuit Court of Appeals, Sixth Circuit. March 15, 1918.) 
No. 3095. 

1. R.^iLROADs iS=;î46(5) — Crossing Acoide:îts — Contbibutobt Négligence — 

Btjrden of Proof. 

In a Crossing accident case, a railroad conipany, asserting the traveler's 
contributory négligence, lias the burden of proof. 

2. Appeai. and Errob ®=»927(7) — Review — Directed Verdict. 

Where the déniai of defendant's motion for directed verdict was asslgn- 
ed as error, the testlmony must by the appellate court be taken most 
strongly against défendant ; the jury having found for plaintiff. 

3. Eailroads i©=>.'{50(15) — CR0SSI^•G Accident — Jury Question — Contribu- 

tory Négligence. 

In an action by plaintlfï, who was struclc by a train whlle crosslng 
defendant's tracks on foot about 8:.30 on a May evening, the question 
whether plaintiff, who with her compaiilons walked around the front end 
of a standing yard engine, which had been obstructing tbe crossing for 
longer than allowed, was guilty of contributory négligence, the vlew 
belng obstructed by smoke, hcld, under the évidence, for the Jury. 

In Error to the District Court of the United States for the North- 
ern District of Ohio ; D. C. Westenhaver, Judge. 

Action by Mary Avran against the Pennsylvania Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Squire, Sanders & Dempsey, of Cleveland, Ohio, for plaintiff in 
error. 

Gage, Day, Wilkin & Wachner, of Cleveland, Ohio (Luther Day, 
of Cleveland, Ohio, of counsel), for défendant in error. 

^ssFoT other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeste & Indexée 
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Eefore WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Défendant in error was struck and injured by 
defendant's train while crossing on foot, defendant's railroad tracks 
on Third street, in Canton, Ohio, at about 8 :30 o'clock on an evening 
in May. There was substantial évidence tending to support each of 
the allégations of négligence submitted to the jury, viz. an excessive 
speed of the train, failure to give warning of the train's approach by 
bell and whistle or otherwise, and failure to maintain a gâte at the 
west side of the crossing. The only point made hère (raised by mo- 
tion to direct verdict) is that, as matter of law, plaintiff was guilty 
of contributory négligence. 

[1-3] Third street runs east and west. Defendant's four tracks 
cross the street diagonally. There was substantial évidence that 
when plaintiflf, with several companions, walking east on Third street, 
reached the first of defendant's tracks, the crossing was nearly covered 
by a standing yard engine with cars attached ; that, af ter waiting a 
longer time than the engine could lawfully occupy the crossing, plaîri- 
tiff and her companions walked around the front end of the engine, 
then to the second track, where she stopped, listened, and looked in 
each direction, and, seeing and hearing no approaching train, proceed- 
ed to the third track, where she again listened and looked in both di- 
rections, with like resuit, and then stepped upon the third track, when 
she was struck by defendant's engine drawing the Twentieth Century 
Limited. It appeared by the testimony of plaintif? and others that 
she was prevented by the présence of smoke f rom seeing the approach- 
ing engine and by the yard noises from hearing it. 

The spécifie contention is that it was contributory négligence, as 
matter of law, for plaintifï to cross under thèse conditions. This 
contention must be rejected. While the testimony presented a ques- 
tion of fact as to plaintifif's négligence, it was not conclusive. Erie R. 
R. Co. V. Weber (C. C. A. 6) 207 Fed. 293, 125 C. C. A. 37. That the 
burden of proof of contributory négligence was on défendant, and 
that the testimony must, on this review, be taken most strongly in 
plaintifï's favor, are commonplaces. The case differs from Mem- 
phis Street Ry. Co. v. Bobo, 232 Fed. 708, 712, 146 C. C. A. 634, for 
the reason, if for no other, that it there appeared that the conductor 
whose négligence was in question "knew that the cloud of dust and 
smoke which obstructed bis view to the south [made by a train which 
had just passed] would be scattered and dissipated in a few moments." 
In the instant case we cannot say that plaintifï was bound to assume 
that the conditions interfering with sight and sound would speedily 
disappear. The jury would bave been warranted in concluding even 
that the smoky condition did not proceed entirely from the standing 
yard engine, and that noise was more or less incident to the gênerai 
situation. 

The judgment of the District' Court should be affîrmed. 
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rART^ET V. CARRY SHOW PEINT CO., Inc. 
(Circuit Court of Appeals, Second Circuit. February 13, 1918.) 

No. 128. 

1. Courts <S=»386(13)— Pbecedents — State Décisions. 

The tlecision of tàe tiigliest state court, construing local limitation 
statutes as to actions for vvrongful death, tliough contrary to previous 
décisions of inferior courts, is biuding on tlie fédéral courts. 

2. Appeal and Ekbor <S=>2â7— Review — Exceptions — Xecessity. 

Where no exception was taken to the dlsmissal of the coniplaint, an ap- 
pellate court need not consider tlie matter on plaintiff's writ of error. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Annie Farley, as adniinistratrix, etc., against the Carey 
Show Print Company, Incorporated. There was a judgment for de- 
fendant, dismissing the complaint, and plaintiff brings error. Affirmed. 

Pierre M. Brown, of New York City, for plaintifï in error. 

E. Clyde Sherwood, of New York City, for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. The action is to recover damages for the death of 
plaintiiï's décèdent, as authorized by section 1902, Code Civ. Proc. 
N. Y., which déclares that it "must be commenced within two years 
after decedent's death." Within the time thus limited, suit was 
brought in the Suprême Court of New York, complaint was dis- 
missed, but not on the merits, the dismissal affirmed, and leave to 
go to the Court of Appeals denied, without opinions. 173 App. Div. 
936, 973, 158 N. Y. Supp. 1115. Thereafter and within one year fiom 
such affirmance, this action was begun. 

[1] The causes of action being identical, défendant pleaded the bar 
of the statute. Plaintiff urged that section 405 of the Code enlarged 
the.period of suit for a year after conclusion of the unsuccessful state 
court proceedings, put in ail her fact évidence, and rested. Motion 
to dismiss was then granted. Before Sharrow v. Inland Lines, 214 
N. Y. 101, 108 N. E. 217, L. R. A. 1915E, 1192, Ann._ Cas. 1916D, 
1236, it had usually been regarded as settled in this state that 
the right of action for death by wrongful act expired at the end of two 
years, that suit within such period was a prerequisite to any action, 
and that therefore the statutory provisions regarding limitations of 
actions (of which section 405 is one) did not apply. But the question 
had not been plainly put to the Court of Appeals before the cited case, 
and that décision refused to adopt a long line of rulings in the lower 
courts. 

The point being one of construing a state statute creating a cause 
of action, the courts of the United States must follow the ruling of 
the highest state court. This is not ^ case where the suprême judicial 
authority of the statute-making power has reversed its own considered 
earlier judgments, to the détriment of contractual right presumably 

(gssFor otber cases see same toplc & KBY-NUMBER in ail Key-Numbered Digesta & Indexe» 
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resting thereon or secured thereby (Muhiker v. New York, etc., R. R., 
197 U. S. 544, 25 Sup. Ct. 522, 49 L. Ed. 872), nor indeed has any 
earlier décision been overruled (Dernberger v. R. R. Co., 243 Fed. 
21, 155 C. C. A. 551); for we must assume the same resuit would 
hâve beeri reached if any of the lower court cases had been taken 
far enough. 

[2] Therefore plaintifï's right to sue was saved by section 405, but» 
as no négligence or wrongful act by défendant or any one else was 
shown, the dismissal was right. We no more consider it necessary to 
review the évidence than did the trial and appellate state courts, which 
heard what ought to hâve been, and was so far as we know, the same 
story. Indeed, we could properly décline even to consider the matter, 
as no exception was taken to the action of the court in dismissing the 
complaint (Reader v. Haggin, 160 Fed. 909, 88 C. C. A. 91), but the 
importance of recognizing the effect of the Sharrow Case on future 
and similar litigation in IJiis circuit has justified this mémorandum. 
Judgment affirmed. 



PAINE V. CUMBERLAND TELEPHONE & TELEGRAPH CO. 

(Circuit Court of Appeals, Fifth Circuit. March 23, 1918.) 

No. 3100. 

Electmcitt <ê=»19(3) — Presxjmptioks — Res Ipsa Loquitur. 

In an action against a téléphone company for damages for the burn- 
ing of plaintiff's property in whleh the company's wires were located, 
the rule of ipsa loquitur does not relieve plaintiff from the burden of 
Bhowing négligence. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Action by Ruffin B. Paine against the Cumberland Téléphone & 
Telegraph Company. There was judgment for défendant, and plain- 
tiff brings error. Affirmed. 

W. O. Hart, of New Orléans, La., and B. M. Miller, of Covington, 
La., for plaintiff in error. 

Jas. C. Henriques, of New Orléans, La., for défendant in error. 

Before FARDEE, WALKER, and BATTS, Circuit Judges. 

PER CURIAM. This is a suit charging the Cumberland Télé- 
phone & Telegraph Company with spécifie acts of négligence in con- 
nection with the burning of the property of plaintiff in error in which 
the wires of the Téléphone Company were located. After hearing 
witnesses, the trial court directed a verdict in favor of the défend- 
ant. 

The case is brought to this court upon two assignments of error, 
to wit : 

"I. That this court committed an error in refuslng to admit testiinony as 
to previous lires in the téléphone exchange of the défendant in the town of 
Covington, as set forth in bill of exceptions No. 1. 

"II. That the court erred in directing a verdict in this case on motion of 

^=>Fot other cases eee same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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the défendant nfter plalntlff had; rested his case, but, on the contrary, should 
hâve oi'dered the trial to proceed, the wliole as set forth In blU of excep- 
tions No. 2." 

After hearing the arguments and examîning the record, we con- 
clude that neither assignment is well taken. The évidence rejected by 
the court was not admissible under the pleadings, and thé évidence 
ofifered wholly failed to sustain the charges of négligence set forth 
in the pétition. The rule of res ipsa loquitur does not relieve the 
plaintiiï in error from the burden of showing négligence. See Patten 
v. T. & P. R. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361, and 
Sweeney v. Erving, 228 U. S. 233, 33. Sup. Ct. 416, 57 L. Ed. 815, Ann. 
Cas. 1914D, 905. 

The judgment of the District Court is affirmed. 



BATLET & SONS, Inc., v. STANDART ART GLASS CO. et aU 
(Circuit Court of Appeals, Second Circuit. January 16, 1918.) 

No. 166. 

1, Patents <©=>15 — Validity — Doubue Patentino. 

Where an inventer at the same tlme devises a container for electric 
lights of pleasing design and a meehanieal contrlvance conveniently 
united with an œsthetlc cover, he has made two Inventions, and, though 
he at flrst secures only a meehanieal patent, he may withln the two-year 
perlod procure a design patent, without violatlng the rule against double 
patenting. 

2, Patents <g=>15 — Desion Patents — Considération. 

A design patent for an ornamental electric Ught flxture must be vlewed 
in Its entlrety; its effect being optical. 

3, Patents <©=328 — Validity — Anticipation. 

Design patent, No. 49,593, for an ornamental electric llghtlng flxture, 
comprising a bell-shaped caaopy havlng a straight lower edge, below 
vchich is suspended in close proximity a hemispberlcal bowl, havlng a 
straight upper edge, held invalid for lack of invention. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by Bayley & Sons, Incorporated, againèt the Standart Art Glass 
Company and another. From a decree for complainant, défendants 
appeal. Reversed and remanded, with directions to dismiss the bill. 

The action Is upon design patent 49,593, applled for Mareh 25, and issued 
September 5, 1916. The spécification is for an "ornamental electric llghtlng 
flxture," comprising a "bell-shaped canopy havlng a straight lower edge," be- 
low which is suspended in close proximity "a hemispherieal bowl havlng a 
straight upper edge." The claim Is for the flxture "substantially as shown 
and described." The drawing adds nothing to the above description, except 
that it shows the "canopy" as havlng six equidlstant ribs, which (for ail that 
Is dlselosed) might be elther intégral with the materlal of the flxture, or func- 
tionally a skeleton or framlng into which the materlal is Inserted or built. 
On October 12, 1915, the same patentée obtained a meehanieal patent (1,156,- 
454) for an "improvement In electric llghtlng flxtures," clalming such flxture 
■"havlng a shade and a dish ; the shade being formed of a plurallty of panels 
formed of glass" secured together by ribs, with top and bottom blnding chan- 

^=9Foi other caces se« same tople ft KBT-KUMBBR in ail Key-Numbered DUsesta A Indexes 
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nels, each of them belng "a flat ring with IncUned walls," In conjunction 
wlth "rneans for securing the ribs to the channels and for Connecting the dish 
to the shade." 

The évidence shows that plrintlff called thls flxture the "Equalite," and 
sold it with success ; witnesses testifying that the "llght * • • was pleas- 
Ing to the sBsthetic émotions [and] it aequlred distinctlveness and Individuallty 
among the trade." Oomparing the drawing of the mechanlcal patent, as ex- 
plained in its spécification, with the drawing of the patent in suit, It Is glaln 
that both draftsmen had before them a single device, that the ribs of both 
drawings are the same, that sald ribs hâve a mechanlcal purpose, and, in 
short, that the design patented Is the contour shown in vertical section of the 
"shade and dish" of the mechanlcal improvement, though for design purposes 
the words "canopy and hemispherical bowl" are substituted. 

The trial court found Infrlngement, but denied an accounting, for reasons 
hère immaterlal. A final decree having therefore issued, défendant took thla 
appeal. 

John L. Lotsch and Isaac Steinhaus, both of New York City, for 
appellants. 

Lester F. Dittenhoefer, of New York City (Dodson & Roe, of New 
York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). Error 
is alleged in that the patent in suit was not held anticipated by the 
earlier grant to the same patentée for a mechanical improvement. 

[1] If the same man at the same time devises a container of pleas- 
ing design and a mechanical contrivance conveniently united with ihe 
aesthetic covering, he has made two inventions ; and, though he patents 
one, that is no reason why within the statutory two years he may not 
patent the other. Such act would not be necessarily a case of double 
patenting, which is always unlawful. The question is unaffected by the 
accident that one of the two compared patents is for a design and the 
other for a mechanical arrangement of matter; and it is always the 
same, viz. : Is the same thing or inventive thought disclosed by both? 
Williams, etc., Co. v. Neverslip, etc., Co. (C. C.) 136 Fed. 210; Prés- 
ident, etc., Co. v. Macwilliam (D. C.) 233 Fed. 439. 

The "shade and dish" of the mechanical patent were shown as of the 
design shape but that shape was neither part of the invention nor es- 
sential to its opération or success; whatever merit that improvement 
possessed depended on the construction and mechanical interrelation of 
parts, which might just as well hâve been conical or polygonal, as bell- 
shaped or hemispherical. But the design patent covers nothing but the 
shape and efïect thereof upon the eye of the particularly shown form 
of "canopy and bowl." Therefore there was no double patenting; 
and, as the later patent was applied for within two years after the 
earlier, the question whether, regarded as a publication, the first spéc- 
ification left no room for patentable invention in the second, is not 
before us. 

[2, 3] There are, however, other design patents issued to other in- 
ventors, relating to the shapes of canopies and bowls for electric lights, 
and antedating the one in suit, which, in our opinion prevent the dis- 
covery of any invention in the patent at bar. 
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It is urged în support of the decree below that the novelty of a de- 
sign is to be tested as a whole and that invention is persuasively shown 
by the commercial success of "Equalite." Undoubtedly a design must 
be viewed in its entirety, its effect is optical, and it can no more be 
tested piecemeal than can a picture (Dobson v. Dornan, US U. S. 10, 
6 Sup. Ct. 946, 30 L. Ed. 63) ; but novelty is not invention, nor can 
aid be found in the sales of "Equalite." That word covers the light 
and the fitting thereof, ail the material as fastened together; and the 
évidence wholly fails to show whether success is due to the mechanical 
excellence of the whole article, or the pleasing shape of its "canopy 
and bowl," which (as shown above) has no necessary connection with 
the mechanics of the contrivance. To ascertain whether it required 
invention to conceive and produce a plainly ribbed bell-shaped canopy 
proximately surmounting a hemispherical bowl, we hâve considered 
the design patents below noted,^ and applied rules of décision often 
and lately stated by this court^. 

Finding no invention, it is ordered that the decree appealed from 
be reversed, and the case remanded, with directions to dismiss the 
bill, with costs in both courts. 

1 Grant, 45,629 ; Raymond, 48,082 ; and Pickhardt, 47,934— left no room for 
tlils Invention in bell-shaped ribbed canopies with or wlthout hniuispherical 
bowls. The kind of mental opération involved, is well shown by the sllghtly 
liiter applications of the same patentée (49,567 and 49,558) showing canopies 
of hexagonal and circular horizontal section respectively. ïhere would seem 
to be no difficulty in patenting one design for every figure of plane geoinetry. 

2 Baker, etc., Co. v. Cas3 Co., 220 Fed. 9- S, 130 C. C. À. 484 ; Denton v. 
Fnlda, 225 Fed. 537, 140 O. C. A. 621 ; Strause, etc., Co. v. Orane Co., 235 Fed. 
126, 148 C. C. A. 620, and Dletz Co. v. Burr» 243 Fed. 592, 156 C. 0. A. 290, 
witli the cases there collated. 
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T. L. SMITH CO. et al. v. CEMENT TILE MACHINERY CO. 

(District Court, N. D. lowa, E. D. February 19, 1918.) 

No. 28. 

i. JUDGMENT <g=5e75(l) — PebSONS CoNCLUDKD — SulT rOE iNFKINOEaiENT OF 

Patent. 

A decree in an infringement suit agninst the user of a macliine, liolding 
the patent valid and infringed, is concluslve ou both sucli questions in a 
subséquent suit by the same complainants against the manufacturer of 
the machine, which admittedly participated in the défense of the prlor 
suit and paid ail or the greater part of the expense, but is not concluslve 
as to infringement by another machine made by défendant, which was 
not involved in that suit. 

2. Patents <S=»328 — Validiit and Infringement — Mixing Machine. 

The Smith patent, No. 803,721, for improvement in mixing machines, Is 
valid, but is for a combination of old éléments, and is limited to the means 
particularly deseribed in the spécification and drawings. As so limited, 
held not Infringed. 

In Equity. Suit by the T. L. Smith Company, the Jaeger Machine 
Company, and the Waterloo Cément & Machinery Company against 
the Cément Tile Machinery Company, now known as the Stewart 
Manufacturing Company. On final hearing. Decree for complainants 
on one cause of action, and for défendant on the second cause of action. 

Suit for alleged infringement by défendant of United States letters 
patent No. 803,721, issued to the T. L. Smith Company, as assignée of 
Thomas L,. Smith, November 7, 1905, for improvement in mixing ma- 
chines, for an accounting of damages and profits, and injunction re- 
straining the défendant from further infringing said patent. 

George L. Wilkinson, of Chicago, 111., and Alfred Longley, of Wa- 
terloo, lowa, for plaintiffs. 

John E. Stryker, of St. Paul, Minn., for défendant. 

REED, District Judge. The patent in suit contains 32 claims, of 
which Nos. 16, 17, 18, 28, 30, 31, and 32 are alleged in the pétition 
to hâve been infringed by the défendant. In December, 1914, the 
plaintiffs brought suit in the United States District Court for the 
Northern District of Illinois against one Edward Foster, a résident 
of Illinois, for the alleged infringement of said claims and No. 5, in 
which suit, upon the final hearing, judgment and decree went in favor 
of the plaintiffs in February, 1916, against said Foster for infringing 
said claims, with a judgment for damages, an order for an accounting, 
and injunction, which decree was affirmed by the United States Circuit 
Court of Appeals for the Seventh Circuit February 1, 1917, except as 
ta claim No. 5, which was held by that court to be in effect identical 
with claim No. 32. A pétition for rehearing was denied by the Cir- 
cuit Court of Appeals July 26, 1917. See Foster v. T. L. Smith Co., 

244 Fed. 946, C. C. A. . In the défense of the suit against 

Foster (which will be called the Fostet suit), the alleged infringing 

«saFor other cases see eame topic &. KBY-NUMBEIR in ail Key-Numbered Digests & Indexes 
249 F.— 31 
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machine was manufactured by this défendant and by it sold to Foster; 
this défendant participated, employed solicitors, and paid or agreed to 
pay the greater part if not the entire cost and expense of the suit. 
After the final détermination of that suit, the plaintiff brought this 
suit against this défendant, who résides in this district, alleging that 
défendant was in privity with the défendant Foster in the Foster suit, 
is concluded and bound by the final judgment and decree in that suit, 
and further alleging that défendant is continuing to inf ringe the plain- 
tiff s' patent, and asks judgment and decree for the damages and other 
relief awar'ded against Foster in the Foster suit, and further damages 
because of continuing to infringe the patent in suit, and for the usual 
accounting of damages, and preliminary and permanent injunctions. 

The défendant bas answered the pétition, admitting the issuance of 
the patent to the plaintiff the T. L,. Smith Company, the commencement 
of the Foster suit, and its resuit; that défendant made and sold to 
Foster the machine held in the Foster suit to infringe the plaintiffs' 
patent; that défendant participated in the défense of that suit, and 
paid the greater part or ail of the expenses thereof, as alleged by the 
plaintilïs ; but dénies that it was in privity with Foster, or bound by 
the judgment or decree in that suit. The défendant further allèges 
the invalidity of the patent in suit, because anticipated by a number of 
prior patents and other devices in the prior art, and that since the 
commencement of the Foster suit it has made another mixing ma- 
chine, which is différent in material respects from the Foster ma- 
chine, which does not infringe the plaintiffs' patent, nor any of the 
claims thereof herein involved. 

[1] 1. The plaintiffs contend that the judgment and decree in 
the Foster suit is res adjudicata of every question involved in this 
suit, and that they are entitled to a judgment and decree against this 
défendant for the judgment and decree awarded against Foster; and 
counsel for défendant maintains that the decree in the Foster suit is 
not res adjudicata of any question involved in that suit, but is open 
to re-examination by this court of every question involved in that 
suit; also that defendant's présent structure is not an infringement 
of any of the claims of the patent in suit involved herein, and was not 
involved or determined in the Foster suit. Upon the question of res 
adjudicata it is said in Southern Pacific Railroad Co. v. United States, 
168 U. S. 1, at page 48, 18 Sup. Ct. 18, 27 (42 L. Ed. 355) : 

"The gênerai prinelple announced lu numerous cases is that a rlght, ques- 
tion, or fact dlstinctly put in Issue and directiy determined by a court of com- 
pétent Jurlsdlctlon, as a ground of recovery, cannot be dlsputed In a subsé- 
quent suit between the same parties or their privles ? and even if the second 
suit is for a différent cause of action, the rlght, question, or fact once so 
determined must, as between the same parties or their prlvies, be taken as con- 
clusively establlshed, so long as the judgment in the flrst suit remains un- 
modifled. This gênerai rule is demanded by the very object for which dvll 
courts hâve been establlshed, which 1 s to secure the peace and repose of 
Society by the settlement of matters capable of judicial détermination. Its 
enforcement is éssentlal to the maintenance of social order; for the ald of 
judicial trlbunals would not be Invoked for the vindlcation of • • • per- 
son and property if, as between parties and their privles, concluslveness dld 
not attend the judgments of such tribtmals in respect of ail matters properly 
put in issue and actually determined by them (clting many cases)." 
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And see Hart Steel Co. v. Railroad Co, 244 U. S. 294, 37 Sup. Ct. 
506, 61 L. Ed. 1148, D'Arcy v. Staples & Hanford Co., 161 Fed. 733, 

88 C. C. A. 606, and Elliott Co. v. Roto Co., 242 Fed. 941, 

C. C. A. . 

I am therefore of opinion, upon the admission of the answer, that 
the decree in the Foster suit is res adjudicata of the question of the 
validity of the patent in suit and of its infringement by the Foster ma- 
chine. 

[2] 2. The defendant's présent machine was not involved in the Fos- 
ter suit, and was not in fact made or put into practical use by it until 
shortly before its final détermination. That suit is not, therefore, an 
adjudication that defendant's présent machine infringes the plaintifïs' 
patent. Cromwell v. Sac County, 94 U. S. 351, 24 L. Ed. 195 ; Packet 
Co. V. Sickles, 5 Wall. 580, 592, 18 L. Ed. 550; Russell v. Place, 94 
U. S. 606, 608, 24 L. Ed. 214, and cases cited; Bâtes v. Bodie, 245 

U. S. 520, 38 Sup. Ct. 182, 62 L. Ed. . The daims of the patent 

involved herein, with Figures 1 and 3 of the drawings, are set forth 
in the opinion of the Circuit Court of Appeals in the Foster suit (244 

Fed. 946, C. C. A. ), to which référence is made for said claims 

and drawings, and to the patent in suit for others of the drawings. 
The Circuit Court of Appeals, in its opinion in the Foster suit, said 
of the Smith patent: 

"Smith's most genoral conception of his machine as an entlrety Is probably 
best stated in clalm 32" 

— which claim reads in this way: 

"In a mixing machine, the jombination of (1) a mlxing réceptacle havlug 
one clear and unobstrueted opening for feed and discharge concentric, or 
substantially so, with the axis of révolution ; (2) a tiltable f rame supporting 
said réceptacle ; (3) means for tiltlug .said frauie eitlier to the right or to 
the left of the loading point ; (4) a circular toothed racle disposed around the 
middle of said réceptacle ; (5) a bevel pinion engaging said toothed rack and 
journaled iu the tilting axis ; and (G) mean.s for c-onnecting said pinion with 
the sourc*e of power," 

Others of the claims involved also state in a gênerai way the same 
essentials of the Smith structure in its entirety. Those éléments, aside 
from the mixing réceptacle and the tiltable frame, are éléments 3, 4, 
and 5 of claim 32, and similar éléments of claims 28, 30, and 31, to the 
end that the réceptacle may be tilted to the right or to the left of its 
loading point, and this for the very obvions purpose of discharging 
or unloading its contents either to the right or to the left side of the 
loading point, or at any point within the entire circle of its révolution, 
which the Circuit Court of Appeals held are essential éléments of 
the Smith invention, an improvement upon the Taylor patent of Au- 
gust 5, 1890, No. 433,663, and distinguishes it from that patent. 
Speaking of the Taylor patent the Circuit Court of Appeals said: 

"ïhe machine Is supported upon a flxed frame. A tiltable yoke Is supported 
by means of trunnions upon the flxed frame. Within the yoke Is supported 
a réceptacle of the pot or jar form. To the bottom of the réceptacle is 
attached a bevel gear, which is engaged by a beveled pinion on a shaft, which 
Is housed in the tilting yoke and oarries at its outer end a spurred gear, 
which in turn engages another spurred gear, mounted to rotate around the 
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axis of one of the trunnlons. The réceptacle is tbus rotated by means of two 
parallel shafts, two spurred gears, and two beveled gears. As the spurred 
gears are outside, and the beveled gears Inside, of the stationary frame, the 
whaft, whleh is housed in the titting yoke, llmits the tllting, so that the ré- 
ceptacle can be loaded and discharged only on one side of the stationary frame. 
This Taylor structure laeks the Smith purpose and means of tiltlng, and 
likewlse the simple and direct rotatlng means, both of which are essential 
éléments of the Smith combination." 

This quite clearly indicates that in the opinion of the Circuit Court of 
Appeals the Smith invention was not anticipated by the Taylor struc- 
ture, and that the Foster machine so differs from the Taylor machine 
that it is an inf ringement of the Smith device. The Taylor patent ex- 
pired in 1907, and its disclosures were at large thereafter. 

The defendant's présent device is a portable structure mounted on 
wheels, was exhibited in court at the hearing, and illustrated by a blue- 
print in évidence, marked "Defendant's Exhibit A" and "Plaintiff's Ex- 
hibit I" (attached hereto). 

Defendant's Exhibit A— Plaintiff's Exhibit I. 




The device and its mode of opération, as shown by the blueprint, may 
be stated substantially as follows :. A rigid main frame A forming the 
body of a wheeled vehicle having upright end supports B and C. Up- 
on this main, frame is swung a titting frame D, the upper ends of which 
are swung from solid trunnions B and F ; the shaf t B being mounted 
in support B and F journaled in support C. Mounted upon an upright 
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bearing X set in the lower portion of the frame D, the axis of which is 
at right angles with the axis of the trunnions E and P, is a bowl-shaped 
réceptacle G formed with a tapering mouthpiece H resembling a hollow 
truncated cône and half encircled by the tilting frame D. Rigidly 
mounted iipon the inner side wall of this réceptacle is a blade I, which 
assists in causing the contents of the réceptacle to mix when it revolves 
on its bearing X. To revolve the réceptacle and mix its contents is a 
toothed circular rack /, encircling the body of the réceptacle a little 
below its center, with its axis in line with the axis of the réceptacle and 
a driving countershaft K journal ed in the bearing L on the support 
niember B, said rack being revolubly connected with the countershaft 
K to revolve the réceptacle by means of intermeshing toothed gears 
and P ; gear being mounted rigidly on the countershaft K, and 
the gear P journaled on the stud E, its teeth also meshing with the 
teeth of the rack /. Power is applied to the countershaft K through 
a large gearing Q. To dump or unload the contents of the réceptacle 
it is tilted about the axis of the trunnions B and F by a tooth gear R 
mounted upon the trunnion F intermeshing with the pinion S, which 
is journaled on the support C and provided with a handle T by which 
its movement is controlled. By turning the handle T the réceptacle is 
tilted on the trunnion F and tilting frame D, and its movement is lim- 
ited to a movement through an arc of a circle by the frame D striking 
the bearing L, so that the réceptacle will only discharge its load on the 
side or end opposite the loading point, and by dropping the pawl U 
into engagement with the teeth of the gear wheel R, the réceptacle 
may be held in any selected position between its loading and dis- 
charging points while the révolution on its bearing X is free to con- 
tinue or stop. The stud E, upon which the gear P revolves, is lubri- 
cated from an oil cu]5 V through the duct VV leading to the bearing 
surface. It is impossible for the frame D to make a complète révolu- 
tion upon the trunnions E and F, because the arc of the circle, through 
which it can only swing, will cause it to strike the bearing L when turn- 
ed in either direction. 

The particular gearing which the Smith patent describes for rotating 
its réceptacle comprises the circular .support 32 (Figs. 2, 3, and 4 of 
the drawings) in which the mixing réceptacle is mounted, having an 
annular set of teeth 2^, with which the teeth of the pinion 11 mesh, 
said pinion being mounted upon the inner end of the drive shaft 10 
journaled in the tubular trunnion 9'. The shaft 10 being driven by 
the puUey 12 (Fig. 1) revolves the réceptacle directly without the 
use of any countershaft or intermediate gearing. The defendant's 
means for performing this function is the counter drive shaft K, and 
a train of at least three gears, while in the complainants' patent, the 
driving means described is direct from the pulley 12 through a single 
shaft mounted in the tubular trunnion 9', which was also the construc- 
tion of the Foster machine, both of which are materially différent 
from the defendant's présent structure. 

The Circuit Court of Appeals further said of the Smith machine: 

"By having a 'middle' part, as in a pot or jar, tlie tilting means and llke- 
Wise fiie votatini; nioiiiis -.ive iipplied siibslsintially in line with the center of 
gravity of tlie loaded reeei>tacle, and thercfore bolh nioveinents nuiy be most 
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readily effected, and also the driving pinlon, joumaled in the tllting axis, may 
thus engage tlie tootlied rack on the periphery of tlie réceptacle without the 
use of intermediary gears or other driving means." 

The defendant's présent structure plainly differs in essential par- 
ticulars f rom the plaintiffs' combination, and its réceptacle can only be 
rotated by means of two parallel shafts, one a countershaft, two spur- 
red gears, and at least one intermediary gear meshing with them, and 
in use will not accomplish the resuit that the Smith machine accom- 
plishes, in that its réceptacle may be discharged or unloaded on either 
side of its loading point, while the defendant's réceptacle can only be 
unloaded upon one side or end of the same, and that opposite its load- 
ing point. 

The Smith patent is for a combination of old éléments, and is within 
narrow limits to be accomplished by means particularly described in 
the spécifications and drawings of the patent. Of such patents the Su- 
prême Court in Electric Signal Co. v. Hall Signal Co., 114 U. S. 87, 
said at page 96, 5 Sup. Ct. 1069, 1075 (29 L,. Ed. 96) : 

"To constitute identity of Invention, and therefore Infrlngement, not only 
raust the result attalned be the same ; but, in case the means used for Its at- 
tainment is a combination of known éléments, the éléments combined In both 
cases must be the same, and combined In the same way, so that each élément 
shall perform the same functlon, provided, however, that the différences al- 
leged are not merely colorable, according to the rule forblddlng the use of 
known équivalents." 

To the same effect are Fay v. Cordesman, 109 U. S. 408, 420, 3 
Sup. Ct. 236, 27 h. Ed. 979; Thompson v. BoisseHer, 114 U. S. 1, 11, 
14, S Sup. Ct. 1042, 29 L. Ed. 76. 

I am therefore persuaded that defendant's présent structure does 
not inf ringe plaintiffs' patent. It follows that plaintiffs are entitled to 
a judgment and decree against the défendant for the award in the Pos- 
ter suit, with costs, upon the question of the validity of the patent, but 
that the pétition must be dismissed, at plaintiffs' costs, so far as it 
claim's infringement by the defendant's présent structure; and it is 
so ordered. 

A decree may be prepared accordingly, in which each of the parties 
is given 30 days in which to prépare the record on appeal, if either of 
them shall take an appeal. 
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In re JONES. 

(District Court, P. Maryland. November 2, 1917. Supplemental Opinion, 
November 14, 1917.) 

1. Bankruptcy ®=3l4.'î(12) — Rights of Trustée — Insurance. 

Under Bankruptey Act July 1, 1898, c. 541, § 70ii, 30 Stat. 565 (Comp. 
St. 1916, § 9654), declaring tbat ttie trustée shall be vested with the title 
ot the baukrupt. except in so far as It is exempt, to ail powers whicli the 
bankrupt misht bave oxercised for his own benefit aud to property whleh, 
prior to the tiling of the pétition, he could by any means hâve transferred, 
or whUh nilght liave been levied upon and sold under judicial process 
agrtinst hini, but that, vvhen a banlirupt shall hâve any Insurance policy, 
wbich bas a cash surrender value payable to himself, his estate, or Per- 
sonal représentatives, he may, within 30 days after the value has been as- 
certainert, pay or secure to the trustée the sum so ascertained and hold the 
policy free from the claims of creditors, a life policy payable to the wlfe 
of the bankrupt, iinless exempt by state statute, passes to the trustée, m 
bankruptcy, where the baukrupt, without the consent of his wlfe, had the 
rlght at any tlme to substitute another beneflciary. 

2. Exemptions ®=50(1) — Life Insurance Polict. 

A life policy payable to the vi^ife of the insured, but reserving In bim 
the power to change the beneflciary vt'lthout his wife's consent, cannot be 
deemed for the benefit of the wife, so as to be exempt under Code Pub. 
Gen. Laws Md. 1904, art. 45, §§ 8, 9, exempting from liability for debts 
any policy on the debtor's life taken out or assigned by him for the sole 
use of his wife. 

3. Bankeuptcy ©=396(3) — Exemption — Insurance. 

As Const. Md. art. 3, § 44, limits the power of the Législature to grant 
exemptions from exécution to property not exceeding in value $500, Code 
Pub. Gen. Laws Md. 1904, art. 83, § 8, purporting to exempt from exécu- 
tion ail money payable la the nature of Insurance, must be construed In 
the light of the limitation ; hence a Maryland bankrupt, clalming as 
exempt an Insurance policy having large surrender value, is entltled to 
an exemption only to the aniount of $500, which exemption must be deem- 
ed in full satisfaction of ail exemptions to which he might lie entltled un- 
der section 8. 

In the matter of the bankruptcy of Harry C. Jones, trading as H. 
C. Jones & Co. On pétition of the trustée to compel the bankrupt 
to surrender a certain life policy or pay the surrender value thereof. 
Pétition granted in part. 

John F. Oyeman, of Baltimore, Md., for bankrupt and wife. 
Joseph T. England, of Baltimore, Md., for trustée. 

ROSE, District Judge. The bankrupt's Hfe was insured. The 
insurance was payable to his wife, but he had the right at any time, 
and without her consent, to substitute any other beneflciary in her 
place. At the time of the filing of the pétition in bankruptcy the 
policy had a cash surrender value of $1,725.85. The bankrupt had 
possession of it. The trustée says he is entitled to it, or to its sur- 
render value. The bankrupt and his wife say that he is not. Some 
States do not suiïer creditors to take any life insurance. In them 
the trustée has no claim upon any life policy. Holden v. Stratton, 
198 U. S. 202, 25 Sup. Ct. 656, 49 L. Ed. 1018. When this is not 

^ssPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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so, or when it îs not clearly so, there has been much différence o£ 
opinion as to whether such policies, as that now in dispute, pass or 
do not pass to the trustée. The answer has in most cases turned upon 
the construction given to the varying phraseology of the applicable 
State statutes exempting some, but not ail, life insurance policies 
from the demands of creditors. 

It has been held that under the laws of New Hampshire (In re 
Whelpley [D. C] 169 Fed. 1019), Ohio (Matter of Fetterman, 243 
Fed. 975), Kentucky (Matter of Pfaffinger [D. C] 164 Fed. 526), Wis- 
consin (Allen v. Central Wisconsin Trust Co., 143 Wis. 381, 127 
N. W. 1003, 139 Am. St. Rep. 1107, 25 Am. Bankr. Rep. 126), Minne- 
sota (In re Johnson [D. C.] 176 Fed. 591), and Missouri (In re 
Orear, 189 Fed. 888, 111 C. C. A. 150), such policies do not pass 
to the trustée; but, on the other hand, the state exemption laws do 
not prevent their passing in New York (In re Wolff [D. C] 165 Fed. 
984; In re White, 174 Fed. 333, 98 C. C. A. 205, 26 L. R. A. [N. 
S.] 451; In re Hettling, 175 Fed. 65, 99 C. C. A. 87; In re Draper 
[D. C] 211 Fed. 230), Pennsvlvania (In re Herr [D. C] 182 Fed. 
716; In re Dolan [D. C] 182 Fed. 949; In re Jamison [D. C] 222 
Fed. 92; In re Shoemaker [D. C] 225 Fed. 329; In re Flanigan 
[D. C] 228 Fed. 339), Georgia (Malone v. Cohn, 236 Fed. 882, 150 C. 
C. A. 144), Louisiana (In re Bonvillain [D. C] 232 Fed. 370), and 
Tennessee (In re Moore [D. C] 173 Fed. 679). 

It would scarcely be accurate to say that the varying conclusions 
to which courts and judges hâve come hâve been always due to the 
différence of the wording of the state enactments. It is not unlikely 
that some of the judges, who held that particular statutes protected 
the policy altogether, would hâve reached the same conclusion, had 
they been dealing with some of the laws which other judges decided 
did not prevent the policy from passing to the trustée. To attempt 
a detailed analysis of thèse décisions would therefore be little worth 
while. 

The bankrupt and his wife say that the pétition of the trustée 
should be denied, and that for two reasons: (1) Under the proviso 
of paragraph 5 of section 70, a policy of this sort does not pass to 
the trustée. (2) By the law of Maryland such policies are exempt 
from the demands of creditors, and under section 6 of the Bankruptcy 
Act are not affected by bankruptcy. If not exempt by the state law, 
is this such a policy as will pass to the trustée? In other words, is 
it a policy which, on the day of the filing of the pétition in bank- 
ruptcy, had a cash surrender value payable to the bankrupt, his 
estate, or his personal représentatives? If it is not, the trustée has 
no claim upon it. Burlingham v. Grouse, 228 U. S. 459, 33 Sup. Gt. 
564, 57 L. Ed. 920, 46 L. R. A. (N. S.> 148 ; Everett v. Judson, 228 
U. S. 474, 33 Sup. Gt. 568, 57 L. Ed. 927, 46 L. R. A. (N. S.) 154; 
Andrews v. Partridge, 228 U. S. 479, 33 Sup. Gt. 570, 57 L. Ed. 
929, 

The trustée says that on that day, or any other day, the bankrupt 
could hâve named himself as the beneficiary and thereby bave made 
the cash surrender value payable to himself. The trustée argues 
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that to make determinative the circumstance that such désignation 
would hâve to be made is to give greater weight to form or to ritual 
than to substance. He contends that to compel the bankrupt to 
change the beneficiary would not take from the wife any right which, 
in the eye of the law, is of any value. He cites to that effect the 
opinion of the Circuit Court of Appeals for the Sixth Circuit in Mu- 
tual Benefit Life Insurance Co. v. Swett, 222 Fed. 200, 137 C. C. A. 
640, Ann. Cas. 1917B, 298, and the text-writers and adjudged cases 
therein referred to, ail of which concur in holding that the original 
beneficiary has no vested interest in such a policy as that now before 
the court, or in its proceeds, and that until after the death of the 
insured she has nothing more than a mère expectancy in it. He as- 
serts that the question has been before three Circuit Courts of Ap- 
peal, and that in two of them, the Fifth and Sixth, by a unanimous 
bench, it has been ansvvered as he says it should be (Malone v. Cohn, 
236 Fed. 882, 150 C. C. A. 144; Mutual Benefit Life Ins. Co. v. 
Swett, supra), and that only in the Second (In re Samuels, 237 Fed. 
796, 151 C. C. A. 38) and there over the strong dissent of Judge 
Hough, has the contrary reply been given. 

He accurately quotes the authorities. His argument is a strong 
one. No reply can be made to it, if it be assumed that, because the 
bankrupt can change the beneficiary, he usually will. To say that 
what the bankrupt for his pleasure would probably do to-morrow he 
could not be compelled for his creditors to do to-day would be in truth 
sticking in the bark; but, if we are to go to the very lieart oï the 
problem, is the case quite so clear? In point of fact, are not almost 
ail of such policies taken out for the benefit of the wife, and does 
she not receive their proceeds in the overwhelming majority of cases 
in which she survives her husband? Must not the courts take judicial 
notice that under the présent practice of many, probably of most, 
insurance companies, their ordinary form of policy reserves to the 
insured the right to change its beneficiary? This form they tender 
to an applicant for insurance, unless he asks for something else. 
He in most cases accepta it without a thought that he is not thereby 
making provision for his wife or his children. Is it quite worth 
while to shut one's eyes to facts like thèse, because it is legally 
possible on any day for the insured husband to take from his wife 
any chance of ever getting anything under his policy? The Circuit 
Court of Appeals for the Second Circuit (In re Hammel, 221 Fed. 
56, 137 C. C. A. 80) thought not, 

There has been no moment, since the issuance of the policy which 
the trustée now seeks, at which it had a surrender value payable to the 
bankrupt. It is true that, since it had a surrender value at ail, there 
never has been a day upon which the bankrupt could not hâve had 
it made payable to himself; but it is equally sure that there is no 
évidence that there ever was an hour when he wished to do so, nor 
is there any reason to believe he ever did. The trustée asks that 
weight be given to substance rather than to form; but if it be 
given to the substance of things as in real life they are, and not 
to what in légal theory they may be, will he gain aught ? The doctrine 
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approved in the vSecond Circuit will sometimes enable ihe bankrupt 
to apply to his own use the cash surrender value of poHcies for which 
liis creditors' money has in fact paid. Such instances will be compara- 
tively rare. The rule prevailing in the Fifth and Sixth Circuits will 
work hardship in a vastly greater number of cases. Under such cir- 
cumstances, I feel constrained to stick to the letter of the statute, and 
to hold that the policy in question, on the day of the filing of the 
pétition in bankruptcy, had no cash surrender value payable to the 
bankrupt, his estate, or his personal représentatives, and that as a 
conséquence it did not pass to his trustée. 

This conclusion renders it unnecessary to consider whether such 
a policy is exempt under the Maryland statutes. Sections 8 and 9 of 
article 45 of the Code of Public General Laws exempt from liability 
for a man's debts any policy on his life taken out or assigned by him for 
the sole use of his wife or for her benefit. Whether thèse sections 
apply to such a policy as that now in controversy dépends upon wheth- 
er it is one which was taken out for the sole use or for the benefit of 
the wife. That, after ail, is the same question which has already been 
asked and answered in passing upon the contention that, under para- 
graph 5 of section 70 of the Bankruptcy Act, it passed to the trustée. 
If the wife has a real interest in the policy, or if in any substantial 
sensé it is for her benefit, it did not hâve a cash surrender value pay- 
able to the bankrupt. If she had not, it is not protected by the sections 
of the Maryland Code already mentioned. 

Whether section 8 of article 83 is to be understood as exempting ail 
life insurance policies, or their proceeds, from exécution and seizure, 
and, if so, whether it is constitutional, in view of the language of sec- 
tion 44 of article 3 of the Constitution oi Maryland, are questions that 
need not be hère discussed, much less answered. 

From what has been said, it follows that the pétition of the trustée 
must be dismissed. 

Supplemental Opinion. 

[1] The opinion in this case was handed down on November 2d. 
Three days later, and before any order had been entered, the Suprême 
Court, in Cohen v. Samuels, reversed the decree of the Circuit Court 
of Appeals for the Second Circuit (237 Fed. 796, 151 C. C. A. 38) 
holding that such policy as that now in controversy, unless exempt by 
State statute, passed to the trustée in bankruptcy. 

[2,3] Does the Maryland law exempt such policies? As was 
pointed out in the previous opinion, they are not exempt by virtue of 
sections 8 and 9 of article 45 of the Maryland Code, unless they are 
for the benefit of the wife, and the Suprême Court has ruled that 
they are not. Are they made immune by section 8 of article 83, 
which purports to exempt ail money payable in the nature of insur- 
ance, benefit, or relief, in the contingency or event of sickness, acci- 
dent, hùrt, or death of any person, from exécution or seizure in 
satisfaction of debt on a claim upon judgment in any civil proceed- 
ing? This language is plain enough. Nobody would raise any ques- 
tion as to what it means, if it were not that section 44 of article 3 of 
the State Constitution limits the power of the Législature to grant 
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exemptions from exécution of property not exceeding in value $500. 
In view of this limitation, it has been argued that the législative intent 
must hâve been différent from that which its words naturally import. 
This contention is not persuasive, nor may it be assumed that the 
General Assembly was either ignorant of the constitutional prohibi- 
tion or indiffèrent to it. Whatever may or may not be true as to in- 
dividual members, the court must assume that the General Assembly 
knew the Constitution and sought to obey it. Nothing said or decided 
in Himmel v. Eichengreen, 107 Md. 612, 69 Atl. 511, or Dale v. Brum- 
bly, 96 Md. 674, 54 Atl. 655, justifies the assumption that the power of 
the Législature to exempt from exécution can be exercised without 
limit as to value. In thèse cases it was held that what is now section 
236 of article 23, which is the corporation law of the state, constitution- 
ally exempts from liability to attachment ail moneys, irrespective of 
the amount, payable tmder a certificate issued by a f raternal bénéficiai 
association. The décision was based on two grounds: (1) That attach- 
ment is not exécution. (2) That the association in whose hands it was 
sought to attach the money would hâve no power under the laws of 
the State to pay any of that money to a creditor of one of its mem- 
bers. Neither of thèse reasons hère applies. The restriction imposed 
by section 44 of article 3 of the Constitution must, until the Court of 
Appeals otherwise rules, be held binding ; but, if so, it is unnecessary 
for the Législature to say anything about it. It will of its own force 
be read into every act dealing with the subject. 

Such was the interprétation put some 10 years ago upon section 8 of 
article 83 by Judges Wickes in the circuit court No. 2 in an tmreported 
case. He was subsequently followed in this court by my learned 
predecessor, Judge Morris. That construction appears to be in 
every respect reasonable, and will be hère applied. The bankrupt 
has claimed an exemption of $100 out of the gênerai assets of his 
estate. He has not received it. He will be entitled, upon payment to 
the trustée in bankruptcy of $1,225.85, which is $500 less than the sur- 
render value of the policy, to hold it free of ail claims of the trustée, 
but in full satisfaction of ail exemptions to which, under section 8 of 
article 83, he is entitled. 



DOOLITTLE v. MTJTUAX, LIFE INS. CO. OF NEW YORK et al. 

(District Court, N. D. New York. March 11, 1918.) 

Bankkuptcy <S=3 105(1) — Courts — Jubisdiction. 

A voluntary bankrupt, who falled to schedule life policies which had a 
cash surrender value, and coucealed their existence from his trustée, was 
diseharged. The estate was not closed, nor was the trustée discharged as 
such, and the bankrupt having dled, his executor, who sued on the policies 
in the state court, joined the trustée, as well as the receiver of the bank- 
rupt's property, appointed by the state court in proceedings supplemeutary 
to exécution. ïhereupon the trustée began an action on the policies in 
the fédéral court, joining the executor and receiver. Held that, as the 
action was not one falllng within Bankruptcy Act July 1, 1898, c. 541, § 
11, 30 Stat 549 (Comp. St. 1916, § 9595), but was one over which both the 
state and bankruptcy courts had concurrent jurisdiction, the latter court 

^csaFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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will not stay further prosecution of the action In tlie state conrt, and 
nelther tribunal iiavlng assumed sucli contvol over the proceeds of tiia 
policies as to oust tlie jurisdiction of the otlier, tlie judgtiient in tlie case 
flrst tricd will controi. 

In Bankruptcy. Action by Julius T. A. Doolittle, as trustée in bank- 
ruptcy of George A. Reynolds, against the Mutual Life Insurance 
Company of New York, Richard S. Reynolds, as executor of the last 
will and testament of George A. Reynolds, deceased, and another. 
On application for an order staying défendants from further pros- 
ecuting an action in the state court. Application denied. 

F. M. Calder, of Utica, N. Y., for plaintiff. 
Lee & 'Dowling, of Utica, N. Y., for défendant executor. 
Frederick L. Allen, of New York City, for défendant Mutual Life 
Ins. Co. of New York. 
Julius Tumposky, as receiver, pro se. 

RAY, District Judge. March 23, 1871, George A. Reynolds, of 
Utica, N. Y., now deceased, insured his life in the Mutual Life In- 
surance Company of New York in the sum of $10,000, and March 
22, 1873, lie further insured his life in the same company in the 
further sum of $10,000. Both policies were kept good down to the 
time of the death of said George A. Reynolds, which occurred Septem- 
ber 30, 1916. He left a last will and testament, and which lias been 
duly probated, and said Richard S- Reynolds is the executor thereof 
duly appointée!. 

August 2Z, 1893, Richard S. Reynolds, now executor of George 
A. Reynolds, recovered a judgment in the Suprême Court of the state 
of New York, duly entered and docketed, against said George A. 
Reynolds, for the sum of $20,257.14, and less payments there is now 
unpaid thereon (if valid and existing) the sum of upwards of $2,000. 
Execution thereon was issued and returned unsatisfied, and proceed- 
ings supplementary to exécution were duly instituted, and September 
5, 1893, one David C. Stoddard was duly appointed receiver of the 
estate and property of said George A. Reynolds by the state court. 
Thereafter, and in 1907, said Stoddard died, and since the death of 
said Reynolds, and July 30, 1917, one Julius Tumposky was appointed 
receiver in such supplementary proceedings in place of said Stoddard, 
deceased. 

August 2, 1898, said George A. Reynolds filed his voluntary péti- 
tion in bankruptcy in the United States District Court, Northern Dis- 
trict of New York, and he was duly adjudicated a bankrupt, and 
Julius T. A. Doolittle was duly appointed trustée in bankruptcy of 
the estate of said George A. Reynolds, and duly qualified as such. 
He bas never closed the estate nor been discharged as such. In his 
schedules said George A. Reynolds made no mention of said insurance 
policies on his life, which then had a cash surrender value of about 
$3,632, and he concealed their existence from his trustée in bank- 
ruptcy. The premiums were paid down to the time of the death of 
Reynolds, and the policies kept alive. Abbut December 6, 1898, on 
his pétition duly filed and due notice given, said bankruptcy court made 
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an order duly discharging said George A. Reynolds from ail his 
provable debts. Prier to the death of said Stoddard the judgment in 
favor of said Richard S. Reynolds and ail other judgments against 
said George A. Reynolds were canceled of record. It is claimed they 
were not paid. 

Richard S. Reynolds, as executor of said George A. Reynolds, soon 
after his appointment, brought suit on said policies of Insurance in 
the state court, and said Doolittle, as trustée in bankruptcy, and said 
Tumposky, as receiver appointed by the state court in such supple- 
mentary proceedings, hâve been made parties défendant therein. 
After the commencement of that action in the state court the said 
Julius T. A. Doolittle, as trustée in bankruptcy of George S- Reynolds, 
brought suit against said Insurance company, said Tumposky, as re- 
ceiver, and said Richard S. Reynolds, as executor, etc., of said George 
A. Reynolds, in the United States District Court of the Northern 
District of 'New York. In the suit brought by Richard S. Reynolds, 
as executor, he seeks to recover the amount of such Insurance policies, 
but allèges the claims made by the other parties; while in the suit 
brought by Doolittle as trustée on the policies he allèges his interest 
therein to the extent of the surrender value, and claims that the re- 
ceiver appointed by the state court has no interest in the policies, 
w^hile said receiver claims that he is entitled to such cash surrender 
value, if any, by virtue of his appointment, etc., as receiver, under 
such judgment or judgments obtained more than four months prior 
to the bankruptcy. 

The Insurance Company does not deny the validity of the policies, 
or that there was a surrender value as alleged, but raises some ques- 
tion as to the amount due. It is indiffèrent otherwise as between the 
parties, or as to the court in which the controversy is determined, but 
desires a judgment which will settle the controversy and protect it. 
It cannot be doubted that both courts hâve jurisdiction over the sub- 
ject-matter and the parties; that is, concurrent jurisdiction exists. 
Each court has fuU and complète jurisdiction and pov^rer to settle the 
entire controversy. In effect the plaintiiï in this action invokes the 
alleged power of this court to compel a trial and adjudication of the 
matter in the fédéral court to the exclusion of the state court. This 
is not the adjudication of a claim provable in bankruptcy, or an appli- 
cation to stay a suit commenced prior to bankruptcy in the state court 
to establish a claim against the bankrupt, and the injunction order 
prayed for is not authorized by section 11 of the Bankruptcy Act. 

It has been decided by the Suprême Court that, where actions be- 
tween the same parties for the same cause are pending both in the 
fédéral court and the state court, and no property has been seized by 
either which is the subject of the litigation, the fédéral court cannot 
rightfuUy stay the prosecution, trial, and détermination of the case 
pending in its court to await the trial and détermination of the case 
pending in the state court, as this, in efïect, would be to subordinate 
and surrender its jurisdiction to the state court, and, in effect, a refusai 
to exercise its own powers and jurisdiction. See Rickley Land & Cat- 
tle Co. V. Miller & Lux, 218 U. S. 258, 262, 31 Sup. Ct. 11, 13, 54 L. 
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Ed. 1032; Harkrader v. Wadley, 172 U. S. 148, 164, 19 Sup. Ct. 119, 
125, 43 L. Ed. 399; Palmer v. Texas, 212 U. S. 118, 125, 29 Sup. Ct. 
230, 232, 53 L. Ed. 435. See, also, Freeman v. Howe, 24 How. 450, 16 
L. Ed. 749; Buck v. Colbath, 3 Wall. 334, 18 L. Ed. 257; Taylor 
V. Taintor, 16 Wall. 366, 21 h. Ed. 287; Ex parte Crouch, 112 U. S. 
178, 5 Sup. Ct. 96, 28 L. Ed. 690. 

This being so, by what right can the fédéral court, except as author- 
ized by some statute, prevent the state court f rom proceeding and exer- 
cising its jurisdiction by staying the parties in the state court from 
proceeding there? To enjoin the parties from proceeding in the state 
court would be, in eiïect, to prevent the state court from exercising its 
jurisdiction. Hère we hâve $20,000 in the hands of the insurance 
Company, which it is ready and willing to pay to the party or parties 
entitled thereto, when the rights of the respective claimants are deter- 
mined. The executor of the insured claims and sues for it in the 
state court, and ail parties claiming an interest are made parties, and 
can set up their rights and hâve them determined in that suit. The 
state court is rightfuUy proceeding to adjudicate the rights of the par- 
ties in and to that fund. The plaintiiï hère has invoked the jurisdic- 
tion of the fédéral court, which he has the right to do, and this court 
can proceed to adjudication of the rights of the parties, unless it be 
held that the money due on the policies is a fund now, in effect, with- 
in the control of the state court, and that such court is proceeding to 
adjudicate concerning it. It is not clear that such is not the status of 
afïairs. The $20,000 is not actually in court, but the insurance company 
concèdes it belongs to some one or ail of the other parties, and the 
rights of those parties in that money is the sole subject of controversy 
and litigation. 

But, irrespective of this, I am of the opinion that the fédéral court 
has no power to stay the parties or the plaintiiï from proceeding with 
the case pending in the state court, as that in effect would be for the 
fédéral court to stay proceedings iti the state court, which, in such a 
case as this, it cannot do. Clearly the fédéral court does not hâve 
possession of the fund, and has not had it, and has made no decree 
concerning it. There is a class of cases where the fédéral court may, 
in aid of its own jurisdiction and to render its decree theretofore pro- 
nounced effectuai, restrain ail proceedings in a state court which would 
hâve the effect of defeating or impairing its jurisdiction. Julian v. 
Central Trust Co., 193 U. S. 93, 112, 24 Sup. Ct. 399, 48 L. Ed. 629, 
and cases there cited. 

But this does not justify the fédéral court in staying proceedings in 
a state court for the purpose of drawing to itself exclusive jurisdiction 
over a matter so that it may make a decree concerning it, at least, not 
unless it has the propCrty or subject-matter of the litigation in its cus- 
tody or possession and is duly proceeding to adjudicate concerning it. 
This subject is quite fully considered in 17 Standard Encyclopedia of 
Procédure, 812, etc. In Woren v. Witherbee Sherman & Co., 240 
Fed. 1013, this court was requested to enjoin the parties from pro- 
ceeding further in this court until a suit first brought and pending in 
the state court between the same parties for the same cause (to re- 
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cover damages for alleged négligence) was tried and determined. This 
court held it had no power to do this, as it would be a refusai to ex- 
ercise its jurisdiction and powers which the plaintiff had the right to 
invoke, notwithstanding he had first brought suit against the same de- 
fendant on the same cause of action in the state court. 

It is claimed that, as questions arise under the bankruptcy law, the 
fédéral court should assume jurisdiction; but the state court is com- 
pétent, and has power to détermine those questions. Questions arise 
under the state laws, also, and with equal force it may be argued that 
the state court should therefore retain and exercise its jurisdiction. 
I am convinced this court cannot restrain or enjoin the plaintiff in the 
state court f rom proceeding in that action. Neither can the state court 
enjoin the plaintiff in this action in the fédéral court from proceeding 
therewith. The judgment in the case first tried will détermine the 
questions involved. The one court, under the circumstances exist- 
ing, will not interfère, directly or indirectly, with the other. 

The motion must be denied. 



WILLIAMS V. MILLER. 
(District Court, W. D. Virginia. January 16, 1918.) 

1. E.EMOVAI, OF Causes <@=389(1) — Time for Filing Pétition. 

A pétition for the removal of a cause from the state to the fédéral 
court should regularly be flled on the retum day of the wrlt. 

2. Removal of Causes <S=>S9(1)— Riqht of — Time fob Filing Pétition — 

Waivee. 

The requlrement that a pétition for removal should be flled on the re- 
turn day is in the nature of a limitation and may be walved. 

3. Judgment ®=5898(1) — Release — Vacation — Authobity of Law Court. 

A law court has power to set aside a release of Its judgment, at least 
when the judgment creditor, in executing the release, used a scroU by 
way of a seal. 

4. Judgment <S=>823 — Effect — Lien. 

A judgment rendered in West Virginia créâtes no lien on the defend- 
ant's property in Virginia, and in order to acquire a lien or the right to 
exécution the judgment creditor must bring an action at law in Virginia 
on the West Virginia judgment. 

5. JuET <3=12(5) — JuBT Tbial — ^Action on Foeeign Judgment. 

In an action on a forelgn judgment, the défendant, while estopped to 
Inquire into the merlts of the original cause, Is entitled to a jury trial 
on any défense open to him. 

6. Courts <S=262(3) — Fédéral Court — Equity Jurisdiction — Attachmœnt. 

Code Va. 1904, § 2964, provlding for the issuance of an attachment on a 
bill in equity to enforce any claim, légal or équitable, does not extend 
the équitable jurisdiction of the fédéral District Court for Virginia, so 
as to give that tribunal jurisdiction over a suit on a West Virginia judg- 
ment wherein attachment under such statute was sought against prop- 
erty of the judgment debtor located in Virginia, for the judgment debtor 
was entitled to a jury trial on the issues open to him, 

7. Courts <S=262(2)— Equity Jueisdiction — Fédéral Court. 

The fédéral District Court for Virginia may entertain a suit on the 
equity side to vacate a release of a West Virginia judgment, despite Rev. 
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St. i 723 (Comp. St. 1916, § 1244), forbîddlng suits In equlty, wliere there 
Is a plain, adéquate, and complète remedy at law, for tlie jurisdiction of a 
law court In setting aside such a release Is équitable In its nature, In- 
volving a matter as to which no jury trial can be had ; hence, as the 
judgment debtor would not be deprived of any constitutional rlght to a 
jury trial, jurisdiction cannot be denled on the ground tbere was an adé- 
quate remedy at law In the West Virginia court. 

In Equity. Bill by one Williams, executrix, against R. B. Miller, 
which was removed from the state court. On motion to dismiss. 
Motion denied. 

The complainant, a citizen of Virginia, flled her Mil in equity in the circuit 
court of Bland county. Va., and thereupon sued ont an attaehnient, which was 
duly levied on land belonging to the défendant in that county. The défendant, 
who is a citizen of West Virginia, but who was served with process in Bland 
county, Va,, after some delay, removed the case to thls court, and there- 
upon flled a motion to dIsmiss. The bill nsserts that a judgment at law for 
something Qver 15,000 was rendered by the United States District Court for 
the Southern District of West Virginia In May, 1915, iu favor of one Randolph 
Henry against the défendant, Miller, and that this judgment was assigned by 
the judgment creditor to the testator of the plaintiff in the suit at bar; that 
after the death of the plaintiff's testator and her qualification as executrix the 
plaintiff was Indueed by the defendant's fraudulent misrcpresentatlons to 
exécute a release of sald judgment in considération of a check for $250, which 
has not been deposited, and which the plaintiff subsequently offered to return. 
The relief prayed for is the cancellatlon of the release, in the exécution ot 
which a scroU was used by way of a seal, and the subjection of defendant's 
land to the plaintifE's original claim. 

The attachment was sued out under a Virginia statute (section 2964, Code 
1904), which reads In part as folio ws: "When a person has a claim, légal or 
équitable, * • * to any debt, • ♦ * or to damages for the breaeh of 
any contract, * ♦ * he niay, on a bill in equity filed for the purpose, 
hâve an attachment to secure and enforce the claim, • » • " 

S. W. Williams, of Roanoke, Va., for plaintiff. 
Joseph M. Sanders and Russell S. Ritz, both of Bluefield, W. Va., 
for défendant. 

McDOWELL, District Judge (after stating the facts as above). 
[1,2] The défendant, Miller, was personally served with process in 
Bland county on the return day of the writ. The pétition for re- 
moval, therefore, should regularly hâve been filed on that day. 
However, this requirement is in the nature of a limitation and may 
be waived (Ayers v. Watson, 113 U. S. 594, 598, 599, 11 Sup. Ct. 
201, 34 h. Ed. 803), and counsel for plaintiff has expressly waived 
this objection. 

[3] The motion to dismiss is founded on the theory of a want of 
equity jurisdiction because of an adéquate remedy at law. I think 
there is power in the court which rendered the judgment hère in 
question to set aside the release. 2 Black, Judgments (2d EdJ § 
1016; 2 Freeman, Judgments (4th Ed.) § 478a; 17 Am. & Eng. 
Ency. (2d Ed.) 871; 23 Cyc. 1500; Jeflfries v. Mutual Ins. Co., 110 
U. S. 305, 4 Sup. Ct. 8, 28 L. Ed. 156; U. S. v. Biggert, 70 Fed. 
38, 16 C. C. A. 616. Such doubt, if any, as there is, arises from the 
fact that the release hère (a scroll having been used) is under seal. 
The alleged fraud is in the inducement to the exécution of the re- 
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lease. 4 Minor's Insts. (3d Ed.) 792; Tavlor v. King, 6 Munf. (Va.) 
366, 8 Am. Dec. 746; George v. Tate, 102 U. S. 564, 570, 571, 26 
L. Ed. 232; Mease v. Mease, Cowp. 47; Dorr v. Miinsell, 13 Johns. 
(N. Y.) 430. But even in the exercise of the more ordinary iurisdic- 
tion of law courts the rule that a law court cannot consider fraud in 
the inducements to the exécution of a sealed contract is open to some 
doubt. See 34 Cyc. 1069, note, and Wagner v. Nat. Ins. Co., 90 Fed. 
395, 33 C. C. A. 121. The reason for the rule was the solemnity of the 
act of affixing the seal. Where a scroll has been used in executing a 
release, the reason for the rule has lost much of its force. There is lit- 
tle or no more solemnity in making a scroll than in signing one's name. 
Moreover, the law court, in setting aside an entry of the satisfac- 
tion of a judgment, or a release of such judgment, is exercising an 
équitable power (Watson v. Reissig, 24 111. 281, 76 Am. Dec. 746; 
Piano Co. V. Thompson, 21 S. D. 300, 112 N. W. 149, 11 L. R. A. 
[N. S.] 396, 130 Am. St. Rep. 722, 724; Ross v. Hicks, 11 Barb. 
[N. Y.] 483, 484), and hence would not, I believe, be restrained by a 
confessedly technical rule unknown to the equity courts. 

[4-6] Conceding the power of the law court in West Virginia 
to cancel the release, there would be no sort of doubt of the juris- 
diction of this court of the présent case, if this court had an inde- 
pendent equity jurisdiction to grant the ultimate relief hère sought — 
the enforcement of the attachment lien. The power to cancel the 
release would come from the power to do complète justice. 1 Pom. 
Eq. § 181; Clarke v. White, 12 Pet. 178, 188, 9 L. Ed. 1046; Ken- 
nedy V. Creswell, 101 U. S. 641, 646, 25 L. Ed. 1075; U. S. v. 
Union Pac, R. Co., 160 U. S. 1, 52, 16 Sup. Ct. 190, 40 L. Ed. 319. 
However, I am unable to see that this court has an independent 
power to enforce the lien. Although the plaintiff hère is not suing 
on an unlicjuidated claim, and occupies somewhat higher ground than 
that of a simple contract créditer, still she is, as to the ultimate relief 
asked, presenting a légal demand. A judgment rendered in West Vir- 
ginia créâtes no lien on the defendant's property in this state. In 
order to acquire a right to exécution or a judgment Hen in this state, 
the plaintiff would hâve to bring an action at law in this state on 
the West Virginia judgment. That judgment in such action would 
be effective to estop inquiry into the merits of the original cavise 
of action, but the défendant would be entitled to a jury trial on any 
défense open to him. In other words, aside from the prayer to 
cancel the release, the plaintiff has none but a légal demand against 
the défendant. The state statute (section 2964, Code Va.) créâtes 
a Hen, contemporaneous with the institution of the suit, such as 
was tmknown to the ancient equity courts. It cannot (independent 
of some other equity) give a fédéral equity court jurisdiction, as 
the défendant would be deprived of bis constitutional right to a 
jury trial. Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. 
Ed. 358; Cates v. Allen, 149 U. S. 4SI, 13 Sup. Ct. 977, 37 L. Ed. 804; 
Hollins V. Brierfield, 150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 1113. 
It follows that this court has not jurisdiction to enforce the lie», un- 
less it has an independent right to cancel the release. 
249 F.— 32 
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[7] At least in the state courts it seems that it îs generall}' held 
that there is equity jurisdiction to cancel a fraudulently obtained 
release of a judgment. 19 Ency. PI. & Pr. 140; 2 Freeman Judg- 
ments (4th Ed.) § 478a; 34 Cyc. 1070. I hâve not encountered any 
fédéral case bearing directly on this question. By force of section 
723, Rev. Stats. (Comp. St. 1916, § 1244), forbidding suits in eq- 
uity where there is a plain, adéquate, and complète remedy at 
law, the fédéral courts are required to décline equity jurisdiction 
in many cases where it would be maintained in some of the state 
courts. Unfortunately the books at my command do not enable me 
to ascertain the period at which the power of the law courts to set 
aside releases of judgments for fraud, duress, or mistake came into 
existence. I am likewise for the same reason unable to ascertain 
how ancient is the equity jurisdiction; but I can think of no very 
strong reason why the undoubtedly ancient equity jurisdiction to 
cancel contracts for fraud, etc., should not bave included cancellation 
of releases of judgments. In the absence of the historical information 
which might furnish an easy solution of the présent question, I think 
it advisabk to assume that the power of the law courts became es- 
tablished prior to 1789. The question thus presented is not free 
from difficulty. The relief of canceling a contract induced by fraud 
is équitable in nature. But if the law courts, since ancient times, 
hâve had the power to afford this relief, there is some ground for 
arguing that section 723 forbids such jurisdiction to the fédéral eq- 
uity courts. However, the most satisfactory solution of the question 
seems to me to be that the statute was not intended to apply to a case 
such as we hâve hère. In setting aside a fraudulent release of its 
own judgment, the law court is, as has been said, exercising an équi- 
table power. The relief is usually granted on motion. A jury 
could not be demanded as of right on such a trial. 1 Freeman, 
Executions (3d Ed.) § 54; 3 Freeman, Executions (3d Ed.) § 361, 
p. 2048; Wilson v. Stilwell, 14 Ohio St. 464, 468; Laughlin v. Fair- 
banks, 8 Mo. 367, 370; Anderson v. Carlisie, 7 How. (Miss.) 408; 
Morton v. Walker, 7 How. (Miss.) 554; Union Pass. R. Co. v. Syas, 
246^ Fed. 561, C. C. A. . 

There are many powers of the law courts which hâve been imme- 
morially exercised without the aid of a jury. Trials on habeas corpus, 
contempt, mandamus, and prohibition are such. The équitable powers 
of law courts over their own judgments, illustrated by orders in respect 
to the exécution of writs of possession, are also, as I believe, always ex- 
ercised without a jury, The power that the law court has to set aside 
a fraudulent release of its judgment is founded on its control of 
its own records, or control of its own processes. Because, in exer- 
cising this power, it administers a relief which is équitable in its nature, 
it seems to me to follow that no jury trial of the issue could be re- 
quired. If the court were to lay such issue before a jury, the verdict 
(as on an issue out of chancery) would be advisory only. I do 
not contend, of course, that an issue as to the validity of a release 
of a judgment (especially if not under seal) might not be so present- 
ed in a court of law as to raise an issue properly to be tried by a 
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jury. If an action at law be brought on the judgment, and the de- 
fendant pleads the release, a replication setting up fraud in procur- 
ing the release would présent such an issue. But the right of the 
plaintiff at bar in the law court in West Virginia would be presented 
by motion, and would, as I believe, be properly tried by the court 
without a jury. If I am right in so thinking, section 723 does not 
seem to présent any obstacle to the jurisdiction hère. The most im- 
portant and fundamental object of the statute was to prevent the 
equity courts from depriving a party of his constitutional right to 
a jury trial. As no right of jury trial would be hère destroyed, and 
as the relief to be had in the law court is équitable, it would seem 
that the statute would be strained in holding it to apply hère. It 
savors too much of technicality and mère literalness to hold that 
a plaintiff in equity must be sent to a law court to secure équitable 
relief. Such unnecessary circuity of action, delay, and expense for 
no legitimate purpose could hardly hâve been intended. 

Moreover, we hâve not hère a case in which the remedy at law 
can be afiforded by any law court having jurisdiction of the persou 
or property of the releasee. There is only one law court that can 
cancel the release hère in question. This fact, coupled with the 
further fact that that particular law court is in another jurisdiction, 
would seem to give some further weight to the assertion that the 
remedy at law hère is not such as is within the intent of the statute. 
At any rate the remedy at law in this case does not seem to be as 
adéquate as the remedy in equity ; and the facts in each case must dé- 
termine the question as to the adequacy of the remedy at law. 

I should, perhaps, say further that the objection that the bill does 
not allège that the plaintiff has exhausted her recourse against the 
defendant's personal property does not strike me as being sound. 
So long as the release stands uncanceled, she has no right to an 
exécution. And again, if this court has jurisdiction to cancel the 
release, its further jurisdiction to do complète justice and enforce 
the attachment lien is not affected by adequacy of a remedy at law in 
this respect. Purely légal remédies are enforced in equity, in order 
to do complète justice, if there is also a right to grant équitable re- 
lief. This ground for dismissal was perhaps suggested by an errone- 
ous belief that the plaintiff is hère seeking to enforce a judgment 
lien. She has no judgment lien. She has a statutory lien of at- 
tachment only. If this court has an independent right to cancel the 
release, it has the further right to enforce this lien, and I cannot 
see that the existence of some other remedy at law, if it existed, 
could destroy this right. 



MURPHT V. MITCHELL. 

(District Court, N. D. New York. March 18, 1918.) 

Pleading <S=>8(15) — Fraud — Genebal Allégation. 

General allégations o£ fraudulent représentations and of threats and 
promises are Insufficient, unless. accompanied by a statement of the repré- 
sentations, threats, and promises, or at least the substance thereof. 

igzsFoi other cases see eame topic & KBÎY-NUMBER in ail Key-Numbered Digests & ladexes 
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At L,aw. Action by Mary A. Murphy against John Clark Mitchell. 
On motion to strike allégations from amended complaint. Granted in 
part. 

See also (D. C.) 245 Fed. 219; 246 Ked. 732. 

Return of order to show cause why certain allégations or statements 
should not be stricken from the plaintiff's .amended complaint. This 
motion comes up after the service of a new or amended complaint, 
subséquent to the order of this court giving permission to file same, 
and which order also provided that the complaint be made more 
definite and certain in certain particulars, or that certain allégations 
be stricken therefrom. 

Rushmore, Bisbee & Stern, of New York City, for the motion. 
Edgar T. Brackett, of Saratoga Springs, N. Y., opposed. 

RAY, District Judge. Since this motion was made the plaintiff bas 
filed her affidavit, in which she states that the complaint has been 
made as definite and certain in regard to false and fraudulent repré- 
sentations and threats and promises as is possible under ail the cir- 
cumstances. General allégations of fraudulent représentations and 
of threats and promises are insufficient, unless accompanied by a 
statement of the représentations, threats, and promises, or at least 
the substance thereof. The défendant is entitled to a reasonable 
amount of information when such charges are made. This has been 
pointed out heretofore in this case. If the plaintiff has no informa- 
tion whatever upon which to base the charge, it ought not to be made. 
If the plaintiff has some information, and sufficient information to 
justify the charge, then the substance of the misrepresentations, 
threats, promises, etc., should be stated. 

I think this motion, in part, must be granted. The allégation in 
the fifth paragraph that Sullivan "was peculiarly under the influence 
and control of the défendant, who wrongfully exercised such influence 
and control for his own benefit," is a gênerai allégation, but a con- 
clusion merely, and I think there should be a statement as to what 
acts, if any, were done by défendant, constituting a wrongful exer- 
cise of his influence and control over said testator, 'Dennis Sullivan. 

The allégation in the sixth subdivision, "that in carrying out said 
conspiracy he improperly and unduly influenced the said Dennis Sul- 
livan," and also, "and wrongfully and by improper and undue in- 
fluence, and by déception and misrepresentations, and by threats and 
promises, induced said Dennis Sullivan," etc., is also a gênerai allé- 
gation, but a mère conclusion. 

Does the complaint later set out, so far as possible, the required 
détails? In paragraph 8, we find the following: That Sullivan was 
"thus" induced to sign said paper "by the false and fraudulent state- 
ments of the défendant and those conf ederated with him as aforesaid, 
and acting for him, and by undue influence practiced upon him" ; that 
among other of which false représentations made by the défendant 
and his conf ederates to said Dennis Sullivan are the following, to wit : 

"That the estate of said Dennis Sullivan was hardly sufficient to pay the 
pecuniary legacies and establish the trusts which he desired to provide £or 



MtJRPHY V. MITCHELL 501 

hls grandchlldren, as set forth In his said wlll of 1913 ; that In order to 
insur« iàs sisters' receiving aiiything under his will he should give them pe- 
cuniary legacies of only $10,000 each, as tliere would be no residue under hls 
will after paying said peeuniary legades and establishlng said trusts (and 
many otàer ]il£e fraudulent représentations), the détail or substance of wMch 
It is impossible for the plaintiff to state, as the same are not knovvn to the 
plaintifC." 

Thèse must be regarded as the false and fraudulent représentations 
referred to in the complaint as having been made to induce and pro- 
cure the testator to make the alleged new will. But no threats or 
promises are stated, and no act donc to influence the décèdent, ex- 
cept the making of the statements quoted as set forth. 

There is no gênerai description of the nature or character of the 
threats or promises made, if any were made, or of the acts done, if 
any acts were done. In thèse regards the défendant is given no in- 
formation whatever. If the plaintiff bas any information on the sub- 
ject, the substance of that information should be set forth ; that is, 
at least the gênerai nature and character of the threats and promises 
made should be stated. But, if the plaintiff has no information, then 
there is no justification in law for the allégation that threats and 
promises were made, and that acts were done to improperly or wrong- 
f ully influence the testator. 

The allégation that Sullivan was peculiarly under the influence of 
the défendant and others associated with him can stand, and if the 
influence was wrongfufly and improperly exercised by the speaking of 
words, the making of false or untrue représentations, those stated, it 
is proper to so allège ; but there is nothing in the amended complaint 
to indicate this. 

As to the statement in subdivision 5, folio 9, "who wrongfully ex- 
ercised such influence and control for his own benefit," the addition 
of the words "by making to him the false and untrue statements here- 
inafter set forth" would make this a proper aflegation ; but it would 
be unjust to the défendant to leave the door open for ah manner of 
évidence on the trial, which the défendant would be in no condition 
to meet, not having been apprised thereof. 

I think the motion to strike or expunge from the amended omplaint 
certain allégations should be granted, as f ollows : 

1. In paragraph or subdivision 5, folio 9, strike out "who wrongfully 
exercised such influence and control for his own benefit." 

2. In subdivision or paragraph 6, folio 12, strike out the words 
"and by improper and undue influence," and also the words "and by 
threats and promises," so it will read, in lines 3, 4, and 5 of said folio, 
as f ollows: 

"And wrongfully and by déception and mlsrepresentations induced said 
Dennis Sullivan," etc. 

3. In the same paragraph, folio 14, strike out from lines 4 and 5 
the words "and such undue influence exercised upon." 

4. In subdivision or paragraph 8, lines 5 and 6 thereof, strike out 
"and by undue influence." 

As to the allégation or statement in the paragraph nurobered "8," 
reading, "and many other like fraudulent représentations, the détails 
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or substance of which it is impossible for the plaintiflf to state, as 
the same are not now known to the plaintiff," I am of the opinion it 
cannot properly be stricken out. The word "like" is, of course, more 
or less indefinite ; but certain représentations are set out immediately 
preceding this statement, and on the trial the court would, of course, 
confine the proof to similar and like statements of the same character 
and on the same subject. It would hardly be just to rule out similar 
and like statements on the same subject^ made prior to the exécution 
of, and as an inducement to the making of, the alleged will, if made 
at about the same time. 

5. From paragraph 16, strike out the words "undue influence and." 

6. From paragraph 19, strike out the words "and undue influence." 
It may be that I hâve overlooked some expression that should be 

stricken out, coming within my ruling. If so, the omission can be 
corrected on a settlement of the order to be entered pursuant hereto. 
If the parties cannot agrée on the order, it may be settled on five 
days' notice. 



ST. LOUIS CAR CO. V. J. G. BRILL CO. et al. 

(District Court, E. D. Pennsylvanla. May U, 1918.) 

No. 1741. 

BQUITT i®=>262— Pl.EADING — FURÏHER AND BeTTEB STATEMENT OF CLAIM. 

Where a bill, based on written Instruments to whicii défendants 
were parties, set forth the exécution and import of the writings, that 
was a sufflcient statement of the ultimate facts, within equity rule 25 
(198 Fed. XXV, 115 C. O. A. sxv), and défendants, though entitled to know 
the contents of the instruments, could not compel plaintiff to set forth 
copies of such writings, by motion for a further and better statement of 
the claim, wlthout averrlng Ignorance thereof as a basis for the motion. 

In Equity. Suit by the St. Louis Car Company against the J. G. 
Brill Company and Henry K. S. Williams, trustée. Sur motion for 
a further and better statement of the nature of plainttfï's claim. Mo- 
tion dismissed, with leave to défendants to renew it upon ground 
shown. 

Frank C. Curtis, of Troy, N. Y., for plaintiff. 

Chas. Biddle, of Philadelphia, Pa., and Joseph L. I^evy, of New 
York City, for défendants. 

DICKINSON, District Judge. This motion is based upon rule 20 
of the Equity Rules (198 Fed. xxiv, 115 C. C. A. xxiv). The com- 
plaint of deficiency in the bill is too lengthy for quotation, and does not 
readiiy lend itself to condensation. The story which the plaintiff has 
ready for récital at the trial of the cause is clearly enough indicated. 

The plaintiff claims to be the owner of letters patent, issued and re- 
issued. The validity of some of the claims of the reissued patent 
has been adjudged, and of others judicially denied. Disclaimer of 
some of the ckims has been made. The J. G. Brill Company, one 
of the défendants, is averred to hâve been a real party to this litiga- 

«s»For other cases see same toplc & KBY-NUMBER in ail Key-Numbarad Dtsests ft Indexe* 
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tion, and to be concluded by the decree made. The letters patent were 
assigned to Henry K. S. Williams, the other défendant, as trustée, 
in accordance with an agreement entered- into between the plaintiflf 
and the Brill Company. By the terms of this agreement the Brill 
Company were given the right to manufacture convertible or semi- 
convertible cars, which were the subject-matter of the patent, upon the 
payment of royalties to the trustée, certain payments out of which were 
to be made by the trustée to the plaintiff. The license granted the 
Brill Company was revocable after 60 days' default in the payment 
of royalties and demand made. The Brill Company manufactured 
under this license. Some royalties were paid, but the Brill Company 
made cars without the warrant of a license, and made default in the 
payment of royalties for cars made under the license. Later they 
refused to pay royalties. The plaintifif then gave notice of the revoca- 
tion of this license. 

The claim of the plaintiff and the gênerai purposes of the bill 
are set forth in what may be characterized as its preamble. The 
parties are the plaintifï and the Brill Company and Williams, as 
trustée. Injunctions, preliminary and perpétuai, against infringement 
of the patent, are prayed. An accounting for profits, and a decree 
of judgment for profits and for damages against the Brill Company, 
is sought. A decree awarding judgment for royalties due is also asked 
to be entered. There is a prayer for the annulment of the license, and 
relief is further asked against the trustée, in that he may be decreed 
to account for the moneys received by him belonging to the plaintiff. 

Judged by the principles of gênerai chancery practice, this bill is 
undoubtedly open to attack on many grounds, and even since the prés- 
ent equity rules went into effect may be still open to attack. The 
discussion covered by the brief submitted by counsel for plaintiff 
bas taken a very wide range. The argument is too lengthy and too 
elaborate to be indicated even in a summary. We dispose of the 
greater part of it by the comment that it is an anticipation of a pos- 
sible answer to the bill. When such answer is presented, the défenses 
suggested in the argument get into the case. At présent we are con- 
cerned with the motion before us. We do not see any real difficulty 
with which the défendants are met in making answer. This may go to 
the facts averred, or to the légal merits of the bill. 

The plaintiff relies, as part of its case, upon certain written papers. 
Rule 25 of our Equity Rules (198 Fed. xxv, 115 C. C. A. xxv) restricts 
the plaintiff to a statement of "the ultimate facts." Thèse are tlie ex- 
écution and import of the writings. Copies of them might bave been 
set forth. Défendants hâve a right to know the contents of thèse 
papers. As they were parties to the papers, there is a fair presump- 
tion that they hâve such knowledge. If they bave the papers, it is 
idle to require the plaintiff to set them forth. If they are in ignorance 
of them, an averment of this fact should be required to base the de- 
mand for a copy. 

Rule 26 (198 Fed. xxv, 115 C. C. A. xxv) furnishes the answer to 
many of the criticisms made of this bill. Some of the suggested dé- 
fenses may be f ound to be well based. We cannot rule on them on this 
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motion. Défendants, it seems to us, may admit or deny any one of the 
averments of this bill, or raise the question of its légal effect, without 
f urther information than what is given them by the bill itself . If they 
require more information than they hâve, as, for illustration, that they 
are without information or knowledge of the existence or contents of 
any of the papers referred to, let them so state. If they wish any of 
thèse papers for greater certainty to be spread upon the record by be- 
ing made part of the pleadings, they may make them part of their an- 
swer. No real reason has been shown, for instance, that the averment 
of an assignment of letters patent should be accompanied by a copy of 
the instrument of assignment. 

In dismissing the motion, leave is granted to défendants to renew 
it upon ground shown. 

Motion dismissed, with leave, etc. 



DE GENARO v. JOHNSON, Brigadier General, Commander of 77th Division, 
U. S. A., at Camp Upton, N. Y. 

(District Court, E. D. New York. February 27, 1918.) 

Habeas Cobpus ®=»16 — Ski^ctive Deaft — Certification into Militabt 
Service. 

Where a reglstrant under the Sélective Service Law (Act May 18, 1917, 
c. 15, 40 Stat. 76) is certifled into the milltary service, the décisions ot 
the examlning boards as to hls physical condition cannot be reviewed on 
habeas corpus ; hence one so certifled cannot, vrhere he refused to under- 
go wa opération as dlrected by the milltary authorities for the cure of a 
pre-exlsting trouble, obtaln hls dlseharge under habeas corpus on the 
ground that he could not be compelled to submit to the opération, even 
if without opération such person might be entltled to be discharged from 
service. 

Habeas Corpus. In the matter of the application of Aniello De 
Genaro for a writ of habeas corpus against Evan M. Johnson, Briga- 
dier General, Commander of the 77th Division, U. S. A., at Camp 
Upton, N. Y. Writ dismissed, and relator remanded. 

Achille J. Oishei-Hoschek, of New York City, for relatot. 
Melville J. France, U. S. Atty., of Brooklyn, N. Y., for défend- 
ant. 

CHATFIELD, District Judge. The relator is in the National 
Army at Camp Upton. He claims to be suffering from hemia, and 
raises the contention that both the local board and the examining of- 
ficers of the army at Camp Upton were aware of this physical dis- 
ability, even though the examination by the médical examiners of 
the local board, and the further examination at Camp Upton, did 
not resuit in his rejeetion for physical disability. 

In gênerai, the case is like that of Traina, recently decided ([D. 
C] 248 Fed. 1004), in which it was held that the Sélective Service 
Ivaw and sections 1116 and 1342 of the Revised Statutes (Comp. St. 
1916, §§ 1116, 2308a), make the décision of the examining board 
final so far as an application to the court by way of habeas corpus is 
concerned. 

@=jFor otlier cages gee sama toDlc & KEY-NUMBEE In ail Key-Numbered Digeets & Indexca 
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But the relator raises a further point, as to which no décision seems 
to hâve been rendered. He allèges that the physical examination at 
Camp Upton resulted in his being ordered to undergo an opération 
to relieve him from the hernia complained of. He hasrefused and 
still refuses to submit to this opération, and in conséquence of this 
refusai applies to this court for release through a writ of habeas cor- 
pus, alleging that the army has no authority to hold him, inasmuch 
as they cannot compel him to submit to the opération, and as he is 
therefore within the class of persons who are entitled, upon physical 
examination, to be discharged from further military service. 

It is évident that the unwillingness of the relator to submit to an op- 
ération could be used by a person so disposed as an excuse for fur- 
ther escaping military service, even though he might be willing and 
anxious to hâve the opération performed under ordinary circum- 
stances. In any such case, the court should not act directly in con- 
travention of the provisions of the Sélective Draft Law, by which the 
findings of the boards and their examiners are final on such ques- 
tions. The ordinary provisions of the military law then apply, and 
must be construed in connection with the laws under which the Na- 
tional Army has been created ; but if a person were admittedly found 
to be physically disabled, by an examining board of the army, and if 
the army authorities should refuse to discharge him, for purely arbi- 
trary or disciplinary reasons, the courts hâve no authority to take 
testimony, examine into the man's physical condition, upon a hearing, 
and discharge him as held without authority of law, even if the facts 
appear as he allèges. 

The writ must be dismissed, and the relator. remanded. 



UNITED STATES v. 4G2 liOXlOS OF ORANC.ES. 

(District Court, D. CDlorado. Fel)rnary 21, 101.7.) 

Foon iS=321 — "AiJtri.TEBATioN" — Oramiks — What (^'onstitutes. 

An inter.state shipnient of oriui.ws. l'rozen bcfore sliipiiient, wliich were 
iiiuierçoiiig decdiiipositiuii lipciiusa of the frei-ziiif; aïKl would ultimately 
beeome unfit for food, are adulteratcd, witliin Food and Drugs Act June 
30, 1!)06, c. 801.5. :'A Stat, 708 (Conip. St. li)1(i, §§ ,8717-8728), and niay be 
coiidernned, even though tlie oraniçes were not harmful, if eaten. 

|Kd. Note. — For other defliiition.s, see Words and Phrases, First and 
Second Séries, Adultération.] 

At Law. Libel by the United States for the condemnatlon of 462 
Boxes of Oranges on the ground that they were adulterated, in vio- 
lation of the Food and Drugs Act, which were claimed by Ivan C. 
Mcindoo. Decree of condemnation. 

On December 18, 1910, the United States attorney for the district of Colo- 
rado, aeting upon a report by the Seeretary of Agriculture, flled In the Dis- 
trict Court of the TTnited States for said district a libel for the seizure and 
condemnatlon of 462 boxes of oranges, c-onslgned on December 6, 1916, by 
S. ÎM. Outhrie, Lindsay, Cal., remalnlng unsold in the original unbroUen 
packages at Denver, Colo,, alleging that the article liad been trausported 
from the state of Callfornia into the state of Colorado, and charging adul- 
tération In vlcilation of the Food and Drugs Act. The article was labeled: 



^saFoi other cases see same toplc & KEY-NUMBBR In ail Key-Numbersd Diaests & Indexes 
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"Lindsay's Favorite Brand Ivan O. Mcindoo. LIndsay, Tulare County, Call- 
fomia." Adultération of the article was alleged in the libel, for the reason 
that it consisted in part of decomposed oranges. 

Tliereafter Ivan C. Mcindoo, Lindsay, Cal., clainiant, flled his answer, 
denying tlie allégations in the libel. On February 14, 1917, the case came on 
for trial before the court, a jury having been waived, and after the submis- 
sion of testimony it vi'as held that the oranges vvere adulterated vi^ithin tho 
ineanlng of the Food and Drugs ACt. 

Harry B. Tedrow, U. S. Dist. Atty., and Jno. A. Gordon, Asst. U. 
S. Dist. Atty., both of Denver, Colo. 

Hughes & Dorsey and A. A. L,ee, ail of Denver, Colo., for défend- 
ants. 

LjEWIS, District Judge (orally). There is no doubt about the facts 
in this case, but I think there is question as to whether or not the facts 
bring the shipment within the terms of the act of Congress. We de- 
clined to nieet this question heretofore in connection with a shipment 
of apples ; that is, we refu.'ied to issue the writ of seizure. The charge 
was that some of the apples were rotten, but on preliminary inquiry 
it appeared that many of them were sound — were in good condition 
for use, and could be readily seen and separated from the unsound. 
It is pretty difficult to free our minds from the idea of déception in 
the sale of this kind of fruit in the condition that the évidence shows 
thèse oranges are, and yet that élément ought to be eliminated, be- 
cause the act of Congress in no sensé undertakes to reach the pur- 
pose of the act by bringing within its terms any fraudulent conduct 
in the sale of the article. You cannot détermine the condition of an 
orange from looking at it as you can an apple. Now the évidence, I 
take it, does bring the shipment within the literal terms of the act; 
the oranges were decomposed in the sensé that on account of prior 
f reezing they were undergoing a deteriorating change ; that is, a large 
per cent, of them. I présume there is a process of décomposition 
going on when an apple is passed through the stages of what is pop- 
ularly called mellowing; it is hard when pickeà and is kept for sev- 
eral months or weeks before it becomes highly palatable. You would 
not count that — if that be décomposition — as belng within the mean- 
ing of the act of Congress, for that is a process purely of nature it- 
self, normal to that fruit. 

It is true that freezing does not destroy the wholesomeness, imme- 
diately, of fruit — either fruit of this character or other fruits — but 
it starts the process, which, in a short time, will destroy it for ail food 
purposes ; and I conclude from this évidence that would be true in 
this case of a great per cent, of thèse oranges. On account of hav- 
ing been frosted they would from that cause alone within a reason- 
able time become wholly unfit for food purposes; within a time less 
than required to render them unfit for food if they had not been frost- 
ed. There is évidence that they were not hurtful if eaten — nothing 
poisonous about them — nothing harmful in any degree; but there is 
alsio évidence that frosting may cause them to hâve a bitter taste. 
However, we must conclude that freezing, as already said, through the 
necessary processes of nature that immediately foUow, would lead 
to the total destruction of this shipment as a food product. Now, if 
that be true, is it not décomposition within the meaning of the stat- 



STODAKT V. MUTUAL FILM CORP. 507 

ute ? There îs no doubt about the f acts, that thèse oranges were f roz- 
en before they were shipped from California where they grew, and 
that rendered them increasingly unfit as a food product. From the 
time they were frozen they became increasingly less wholesome on 
that acoount. 

I believe that is décomposition constituting adultération within the 
statute. I think you expressed the true issue in the case, Mr. Lee, 
when you said the sole question is whether or not the facts, which are 
undisputed, bring them within the intent and purpose of the statute. 
My judgment is that in the sensé of the statute they were adulterated 
when they were seized at Denver on the 18th of December. 

You may take a decree of condemnation without costs. 



STODART V. MUTUAL FILM CORP. et al. 

(District Court, S. D. New York. June 15, 1917. Suppleinental Opinion, 

June 29, 191T.) 

1. Copyrights ©=36.5— Infbingement. 

The scène of plaintifE's play, whieli was duly copyrighted, was laid In 
the north woods, and one of its supposed merits conslsted in the fact that 
it contained an atmosphère of local eolor. The plot, which was trlte and 
conventional in the extrême and revolved around the hero, a slmple- 
hearted poetic north woods guide, a so-called society girl, and the vlllain, 
a rich person from the city, made much of an incident whereby the hero 
and the society girl lost their way and were compelled to spend the nlght 
In the woods together. Défendant'» motion plcture play contained the 
same characters, and the scène was laid also In the woods, while the 
plot revolved around a similar incident. Held, that plalntlfC's copyright 
was infringed. 

2. CoPTRiairrs <S=»75 — Infeingement — Défenses. 

Where défendant copied plaintifif's play in its entirety, it cannot defeat 
a suit for infringement of copyright on the ground that an earller novel 
contained similar incidents; for, while an author, who reworks an old 
plot, is not entitled to protection as to the plot, he is entitled to be pro- 
tected in his treatment of the same. 

3. Copyrights <S=75 — Validity — Title, 

Though the title of a copyrighted play was old, the entire copyright 
cannot be treated as Invalid, and a suit for infringement, wherein the play 
was practically copied, defeated. 

4. Brokers iS==>94 — Authority to Sell. 

The mère possession of the manuscript of a play by a play broker Is not 
of itself sufficient to give the broker authority to contract for the sale of 
the copyright. 

5. Copyrights <S=>90 — Infringement — Attobney's Fées. 

Where there was a preliminary injunctlon, motion touchlng Interroga- 
tories in a suit for infringement of a copyright, and a trial of one day in 
the District Court, the attorney for the plalntifï, who was successful and 
recovered damages for the infringement, should be allowed a fee of $300. 

Suppleraental Opinion. 

•6. Copyrights ®=»83 — Sale — Burden of Proof. 

Where défendant, who was sued for infringement of a copyrighted play, 
asserted the valldity of its purchase of the play from a broker, who had 
possession of the manuscript, défendant has the burden of proving that 
Issue. 

^=3For otber cases see same topic & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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7. Bbokees iS=3&4 — Saucs — Power of Sauc. 

Where a play broker, who was glven possession of the manuscrlpt of a 
copyrlghted play, was requlred to submlt to the autlior any oflEers for the 
motion picture rlghts, the broker had no authority to sell the copyright, 
for authority to sell ImpUes a right under some conditions to close the 
bargain unconditlonally. 

8. Bbokers <g=>103 — -AcTS — Ratification, 

Where an author, after dellverlng to a play broUer the manuscrlpt of a 
copyrlghted play, with directions to submlt to hlm any offers for the mo- 
tion picture rlghts, took no action for two months after learning of a 
notice in a magazine concernlng defendant's production of a motion pic- 
ture play with slmilar incidents, but whlch bore a différent tltle and was 
stated to bave been wrltten by another, such delay cannot be deemed a 
ratification of the broker's unauthorized disposai of the play. 

In Equity. Suit by Robert Stodart against the Mutual Film Corpo- 
ration and another for inf ringement of copyright. Decree for plaîntiff. 
Decree affirmed, 249 Fed. 513, C. C. A. . 

Paul N. Turner, of New York City, for plaintiff. 
Eli j ah N. Zoline, of New York City, and James P. Grier, of Chica- 
go, 111., for défendants. 

LEARNED HAND, District Judge. In this cause the plaîntiff sues 
two moving picture companies for infringement of copyright of his 
play, "The Woodsman," by performance of the same upon the screen. 
It is conceded that in the year 1911 plaintiff composed a play by the 
title in question and secured its proper copyright under the statute in 
that case provided, and that the défendants hâve performed upon the 
screen a moving picture drama entitled "The Strength of Donald Mac- 
Kenzie." The first question, therefore, is whether this picture is an 
infringement of the plaintiff's copyright. 

[ 1 ] The scène of the play is the north woods of Maine, and one of 
its supposed merits consists in the fact that it contains an atmosphère 
based upon the woods and lif e in the woods. The plot I need not con- 
sider in great détail. It is trite and conventional in the extrême, and 
its only claim to originality is in the setting of the scènes, ail of which 
are out of doors and in the supposed local color. There is a simple- 
hearted and poetic hero, a north woods guide, who wins the heart 
of a person described as a society girl, whatever that may be. 
The latter, who is the heroine, is at the time of the play engaged to 
a villain, a rich person from the city, who supports himself out of 
the income of filthy and squalid tenements which are outside of the 
law. He is a typical villain, of unqualified rascally character, who, 
observing the tenderness of his lady for the heroic and poetic guide, 
employs the usual needy tool, and with him plots to compromise the 
lady and the hero in such a w^ay as to make her suppose that the hero 
has intended her wrong. This he does by directing his tool, who is a 
half-breed Indian, to change a mark upon the trail upon which the 
lady and the hero are to start off on the morrow. The tool does as 
directed, the couple are lost in the woods, and a compromise is ef- 
fected sufficient to disturb the susceptibilities of the respectable. The 
lady doubts her hero. An imbécile father at once assumes that the 
hero has attempted to seduce his daughter, and ail looks black for the 
hero and bright for the villain, as romance requires. The hero, how- 

^=>Por other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgeeta & Indexe» 
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ever, induces the tool to repent upon the latter's deathbed, and he 
betrays the schemes of the villain, who is utterly confounded, and the 
couple live happily forever after. 

The moving picture play is beyond question a direct copy f rom this 
plot almost in its entirety. The characters are the same. The hero is 
a woodsman guide with a turn for poetry, a strong father, and a 
poetic mother. The heroine is betrothed to a rascal in the city, 
who lives upon the income of foui and illégal tenements. The lady 
and the villain go with her father to the north woods of Maine, and 
there encounter the hero guide, for whom she develops a sentimental 
leaning, to the discomfiture of her betrothed. He thereupon suborns 
a half-breed villain to change the direction of a sign upon a trail 
upon which the lady and the hero are to leave on the morrow. The 
hero mistakes the trail by virtue of the sign, is compelled to spend 
the night with the lady in the open, to the great horror of ail the 
respectable people who form the party and who go out in search 
of them. The hero's motives are at once misunderstood, both by the 
lady and by an imbécile father ; the villain's tool is about to die f rom 
a wound, just as in the original ; he repents and discloses the artifices 
of the villain, and the villain is thus exposed, to the eternal justifica- 
tion of the respectable nonentities. There are some incidents in the 
play which are not in the film, and some incidents in the film which 
are not in the play ; but they are trivial and do not concern the plot. 
So far as infringement is concerned, the case needs no discussion. 

[2] Three points of défense are raised: First, that the play was in 
the public domain and was not entitled to protection. Nothing of 
the sort has been proved. The nearest approach is a play based 
upon Mr. Owen Davis' novelette, entitled "The Sentimental Lady," 
which was dramatized under the title "An Everday Man." There are 
incidents in that play which are similar to those of the plaintifï's play. 
There is no reason to suppose one is copied from the other. The 
points of similarity are only thèse: That the scène takes place in 
the woods of the Adirondacks ; that the lady and the hero are com- 
promised by being left on a désert island for a short time. The hero, 
however, is not a poetic and romantic guide, but, strangely enough, a 
lawyer. The villain, who has nothing to do with illégal tenements, does 
not attempt to compromise his lady and the hero, so that the hero's 
motives shall be misconstrued ; there is no change of the mark on 
the trail, no confession. There is nothing between the two but a 
similarity of incident, already mentioned. Now, incident is différ- 
ent from plot. It may be said that the incidents hère are like those in 
the plaintiff's play, but that the plots are quite différent, and the ques- 
tion hère is of plot. 

The défendant relies upon the case of London v. Biograph, 231 Fed. 
696, 145 C. C. A. 582, in which Judge Lacombe held that, where the 
copyrighted plot was in the public domain, it could not be protected. 
This, of course, is true ; but in that case it could be said that the 
supposed infringement was no nearer to the copyrighted plot than 
the copyrighted plot was to the plots in the public domain. If that 
had been true in this case, the case would apply; but the défendants 
hâve copied the plaintiff's copyright much more nearly than that which 



510 249 FEDERAL BEPOETEB 

resembles anything which is in the public domain. A man may take an 
old story and work it ovet, and if another copies, not only what is old, 
but what the author has added to it when he worked it up, the copyright 
is infringed. It cannot be a good copyright, in the broader sensé that 
ail f eatures of the plot or the bare outlines of the plot can be protected ; 
but it is a good copyright in so far as the embellishments and addi- 
tions to the plot are new and hâve been contributed by the copyright. 
That is this case. Theref ore the first défense I overrule. 

[3] The second défense is that, because the title, "The Woodsman," 
was old as applied to plays, therefore the whole copyright is invalid. 
I cannot see how any one can think so. The title has not been copied 
by the défendants, and the copyright of the title may be invalid. On 
that question I hâve nothing to say. But the idea that because a part of 
the copyright is invalid it cannot be protected in any part is a strange 
and new doctrine. If it had been shown that Mr. Stodart deliberately 
plagiarized the title from some one else, it might be arguable that 
he could not bring a suit in this court under the doctrine of unclean 
hands ; but nothing of that sort was true, and, indeed, nothing of the 
sort was even asserted. Therefore I overrule the second point. 

[4] The only remaining point is the question of defendant's title to 
the play. It is undoubtedly true that before April 25, 1916, Stodart 
had given the manuscript of this play to one Russell E. Smith, a play 
broker, who seems to hâve disappeared, and that subsequently on April 
25, 1916, he wrote him a letter in which he said: 

"You will kindl.v try to sell for me the film rlghts only ; contract, of course, 
to be submitted to me." 

In this letter he told him that in no case should he accept less than 
$500 cash down, and, if possible, $500 with future rights. We hâve 
no évidence in the case from Mr. Stodart, who was the only witness 
called, as to the circumstances under which he let Smith hâve a copy 
of the play before April 25, 1916, and the case must be judged upon 
the assumption that he gave him no express power of sale certainly 
before that date. The first question, then, is whether the mère pos- 
session of the manuscript of a play by a play broker is of itself 
suflficient to give him an authority to make a contract for the sale 
of the copyright. The mère statement of that proposition seems 
to me to be its answer. Even were this not an incorporeal heredita- 
ment, but a chattel, the mère possession without power of sale would 
not conclude the owner. Whatever may be the effect of the most 
récent législation in Great Britain, neither judicial décision nor lég- 
islative act has gone so far in this country as to create any such im- 
plied power of sale where one was intended. Therefore on March 
23, 1916, the date of Smith's conveyance to the défendant, so far as 
this case shows, he had no power to sell. 

I pass the question whether a sale in his own name, which is what 
he made, would be a valid exercise of the power. If Stodart had later 
learned of Smith's sale, and had by inaction ratified it, that would be 
sufficient ; but there is no évidence that he did, and there is afifirmative 
évidence that he did not. It may even be that if, by the letter of 
April 25, 1916, Stodart had given Smith a right to make such a 
sale as Smith had in fact actually made, that would be the equiva- 
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lent of a ratification. That question likewise I pass, for ît is clear 
that he gave him no such right by that letter, because the letter creat- 
ed no power to sell at ail, but required, as was expressly stated, that 
any contract of sale should be submitted to Stodart before it was 
closed. This was in effect nothing more than giving a power to 
take an offer from a prospective buyer and submitting it to Stodart. 

It therefore becomes unnecessary to décide whether, if Smith had 
had a power to sell the copyright without référence back to Stodart, 
his disregard of instructions not to sell for less than $500 would hâve 
concluded the owner. Probably that is the case, but I need not so 
décide. The effective point of différence is that, by refusing to 
allow him to close a contract without submission to himself, Stodart 
did not give him any express power of sale, and, as I hâve said, did 
not, by intrusting with him the manuscript of the play, give him any 
implied or apparent authority to sell. 

It therefore follows that the plaintiff is entitled to the usual decree, 
that is, to an injunction and accounting, and there remain only two 
other questions : First, the damages ; and, second, the allowance to the 
plaintiff's attorney. 

The parties wish me to fix the damages now and without taking 
any further testimony on the subject. So far as the value of the 
play goes, I should accept Mr. Stodart's own figure in the letter of 
April 25, 1916, which is $500, and that value I do fix. But he says 
that I should allow something more, because in fixing that value he 
supposed that he would get the publicity of his own name upon the 
advertisements of the play, which has had on the motion-picture 
screen a considérable vogue. I cannot, of course, tell what the value 
of that publicity would be to the plaintiff ; at best it must be in the na- 
ture of a guess, but as the parties wish me to fix it now, and without 
going into any further évidence touching the success of the play, I 
will fix it at $400, making $900 in ail. 

[ 5 ] Next comes the question of Mr. Turner's allowance as attorney 
for the plaintiff. There has been a preliminary injunction motion 
touching the interrogatories and a trial of one day in this court. The 
interrogatories were somewhat troublesome. Taking everything into 
considération, I will allow him a fee of $300, making a total of $1,200, 
together with the costs of the suit. As the plaintiff wishes in addition 
an account of damages, an accounting will be provided in the decree, 
as already stated, which will be before Mr. Philip L. Miller, 51 Wall 
Street. The question of who shall bear the expense of the accounting 
in case no profits are shown will come up after the master has reported. 

Supplemental Opinion. 

This is a reargument of the cause, based wholly upon the theory that 
Smith's possession of the manuscript was sufficient color of authority 
to give him power of sale, and that the plaintiff's subséquent inaction 
after learning of the proposed motion play ratified Smith's sale. 

[8, 7] The first point is based upon the theory that Smith was a 
factor, and that, having possession, he could give a title. I pass 
the questions whether the New York Factors Act (section 43 of 
the Personal Property Law [Consol. Laws, c. 41]) could possibly 
cover the sale of an incorporeal right like copyright, under the phrase 
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"merchandise," because it is clear in any event that the supposed fac- 
tor must at least be intrusted with the "merchandise" for purposes o£ 
sale. The évidence in the case fails upon second scrutiny as much as 
on first to justify the affirmative conclusion — the défendant having 
the burden — that Smith held the manuscript for purposes of sale. 
Just what their arrangement was before April 25, 1916, it is indeed 
impossible to tell, except by inference, because Smith, who, so far as 
appears, was quite available, was not called, and Stodart who alone was 
examined, would or could tell nothing definite about it. That Smith 
had written him a letter appears certain from the letter of April 25, 
1916, which purports to be an answer. That earlier letter Stodart says 
was only to say that he would like to sell the film rights. It seems 
most probable that he did not hâve the manuscript at that time, and 
under what circumstances he got it we do not know. Ail that Stodart 
would say was that in a talk some weeks earlier he had said to Smith 
that he would like to sell the play, if he could get a good price for 
it. Assuming that he gave Smith the manuscript after that, it would 
by no means follow that he gave it to him for the purpose of sale. It 
is at least equally consistent — indeed, I think more so — that he should 
hâve let him hâve it merely to show it to prospective purchasers, so 
that they might make any offers upon it. 

Even if the letter of April 25, 1916, had contained a power of sale, 
it would by no means follow that the same power existed when Smith 
did sell ; but that letter did not in fact grant such a power, if it had 
been earlier. The acceptance of any offer was to be subject to its 
subraission to Stodart, which effectively took from Smith a power 
to sell. Such a power implies a right in the agent under some con- 
ditions to close tiie bargain unconditionally ; it can never exist unless 
there is some right to bind the principal without any subséquent assent. 
Thacher v. Moors, 134 Mass. 156; Biggs v. Evans, [1894] I Q. B. 88. 

[8] The second point is whether Stodart learned of the proposed 
play so long before he took action as to ratify Smith's sale. This 
aspect of the case is dealt with in the briefest possible way on the 
trial. Ail that appears is that the notice in the Moving Picture World 
of June 10, 1916, came to Stodart's knowledge about two months be- 
fore the play was produced. To learn what that notice was we must 
turn to Stodart's affidavit of January 2, 1917, in which he says thàt 
the account of the plot was similar, so far as it went, to that of 
"The Woodsman," but that the author was stated to be William 
Russell. This may hâve been enough to put him on inquiry for a 
possible infringement, but it hardly indicated that Smith had sold 
the play, even though he had not returned it. Even if it be thought 
sufïîcient to require some action, Stodart's letter of September 28, 
1916, was an inquiry proper for the case. He was justified in as- 
suming at first, anyway, that Smith had not turned knave. There 
is no évidence that the delay actually prejudiced the défendant, and 
the period of two months is not sufficient, of itself and unexplained, 
to impute a ratification by inaction, assuming that there can be any 
ratification at ail until the principal has fuU knowledge of the f acts. 

I think, considering the very trifling character of the play, that I 
fixed the damages too high. Instead of $900, I shall award $500, 
with $300 counsel fee, and an accounting, if the plaintiff desires. 
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STODART T. MUTUAL FILM OORP. et al. 
(Circuit Court of Appeals, Second Circuit February 13, 1918.) 

No. 143. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by Robert Stodart against the Mutual Film Corporation and the 
American Film Company, Incorporated. From a decree for com- 
plainant, défendants appeal. Affirmed. 

For opinion below, see 249 Fed. 507. 

Elijah N. Zoline, of New York City, and James P. Grier, of Chicago, 
m., for appellants. 

Paul N. Tumer, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judgea. 
PER CURIAM. Decree affirmed. 



REEVES V. YORK ENGINEERING & SUPPLT CO.* 

(Circuit Court of Appeals, Fifth Circuit. March 25, 1918.) 

No. 3066. 

1. OoRPOKATioNs <S=»426(9) — Offickbs — Ratification. 

Where the président of a corporation, who had charge of Its buylng 
and selling, purchased machinei"y, and such machlnery waa Installed by 
the corporation, and part of the price pald in accordance with the terma 
of the contract, there was a ratification of the presldent's act, regardless 
of his authorlty to purchase the machlnery. 

t. Mechanics' Liens ®=»32 — Constitutional Liens — Perfection. 

Under Conet. Tex. art. 16, § 37, declaring that mechanics, artisans, and 
materialmen of every class shall hâve a lien upon the buildings or articles 
made or repalred by them for the value of thelr labor done thereon, or 
materlal furnlshed thcrefor, and that the Législature shall provide for 
the speedy and effective enforcement of such liens, a seller of ice and 
ref rigerating machlnery, which was complète in itself and t>ould be dis- 
connected wlthout lujury from the purchaser's plant as it theretofore 
existed by unboltiiig four connections, is entitled to a lien thereon. 

i. Bankkuptct <§=5l92 — Mechanics' Liens — Perfection. 

Claimiuit sold ice and refrigeratlng niachiuery to a Texas corporation 
which became a bankrupt. The iiiachinery was complète in itself and 
could be disconueeted wUhovit in.lury to tbe baiikrupt's plant as it there- 
tofore existed by unbolting four c-onnections. Adjudication in bank- 
ruptcy followed less than a uiniilb al'ter delivery, and claimant within 
four months of deli\'ery flied the contiHct of sale which was in the form 
9f a letter with an acceptaiice written thereon by the bankrupt. Tho 
letter showed that the bankrupt was etigaged in nianntacturlng artiflcial 
ice at the place of its address. Ueld that as claimant had a materialman'a 
lien under Const. Tes. art. 16, | 37, and as the requlrements of Rev. St. 
Tex. 1911, arts. 5622-Ô627, providing for the flling of the contract wlthiti 
four months, are intended nierely to give notice to persons other than 
the purchasèr, claimant acquired a lien valld as against the trustée In 

or other case« see »ame toplc & Klcy-NUMBÉR in aU Key-Numbered Dlgeat» & Indexes 
249 F. — 33 «Reheartng dente! May 28, 1918. 
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bankniptcy who under Bankr. Act July 1, 1898, e. 541, § 47a, 30 Stat. 557 
(Comp. St. 1916, § 9€61), took the rights of a lien créditer, for the land on 
whieh the machinery was installed could readlly be located from the con- 
traet. 

Walker, Circuit Judge, dlssentlng. 

Appeal from the District Court of the United States for the Eastern 
District of Texas ; Gordon Russell, Judge. 

In the matter of the bankruptcy of the Alliance Milling Company. 
The York Engineering & Supply Company filed proof of claim, alleg- 
ing a constitutional and statutory lien, and on the same day it filed 
a pétition, setting up the facts of the transaction out of which the 
claim arose. J. H. Reeves, trustée in bankruptcy, filed a protest, and, 
the judgment of the référée allowing the claim and lien having been 
affirmed by the District Court, he appeals. Affirmed- 

Cecil H. Smith, of Sherman, Tex. (J. D. Williamson, of Waco, 
Tex., J. A. L. Wolfe and Head, Dillard, Smith, Maxey & Head, ail 
of Sherman, Tex., and Thompson, Knight, Baker & Harris, of Dallas, 
Tex., on the brief), for appellant. 

N. C. Abbott, of Houston, Tex., for appellee. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, Dis- 
trict Judge, 

BATTS, Circuit Judge. The Alliance Milling Company was ad- 
judged a bankrupt on April 5, 1916. May 23, 1916, the York Engi- 
neering & Supply Company, appellee, filed proof of claim in the sum 
of $2,411.25, alleging a constitutional and statutory lien for material 
and machinery f urnished and placed on the property of the bankrupt ; 
and, on the same day, filed a pétition setting up the facts of the trans- 
action out of which the claim arose. The trustée filed a protest. The 
référée allowed the claim and lien. The trustée excepting, the matter 
was certified to the United States District Court, where the judg- 
ment of the référée was affirmed. The judgment is before this court 
for review. 

On January 15, 1916, the bankrupt entered into a contract with 
the appellee, by which it agreed to purchase certain ice and refrigerat- 
ing machinery, as f ollows : Eleven sections of Shipley double-pipe 
flooded ammonia condensers, each section to be 8 pipes high, 18 feet 
2 inches long, the condensers to be of 2-inch and 3-inch ammonia 
pipe, together with the necessary stands and header connections for 
both water and ammonia ; each section to hâve inlet, outlet, pump-out 
and purging connections; also one purge drum, 10 by 6 long, with 
connections; one ammonia receiver, 24 in diameter by 16 long, to be 
of welded pipe, with ail necessary pipe connections ; one gauge glass, 
with automatic bail check valves. 

Payments were to be 25 per cent, cash on arrivai of material, 
25 per cent, cash when material was erected, and 50 per cent, in 
four months' note, bearing 8 per cent, interest, dated and delivered at 
the time of the second payment. The bankrupt received the material, 
and, prior to the adjudication, placed the same in its ice plant by 
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Connecting it with its ice machinery then operated by the company. 
The érection was outside of the old ice plant on a concrète base es- 
pecially prepared for it, its own weight holding it in place. The ma- 
chinery was complète in itself and could be disconnected, without iii- 
jury, from the plant as it had theretofore existed, by unbolting four 
connections. An employé of the selling company, under the arrange- 
ment made at the time of the sale, was sent to.see that it was properly 
erected. The contract was made with J. N. Rayzor, as président of 
the purchasing corporation. Delivery was made early in March, 1916. 

The report of the référée, supporting the claim of the appellee, both 
as to the amount and the lien, was excepted to, the exceptions present- 
ing the following points: (1) That the président of the bankrupt cor- 
poration did not hâve authority to bind the corporation by a contract 
and create a mechanic's lien, either upon the condenser or real prop- 
erty of the corporation, by its installation upon the premises; (2) 
that, having no authority from the board of directors, the président 
could not create a mechanic's lien as against this property; (3) that, 
the condenser being a fixture, the trustee's taking possession thereof 
(he being an attaching creditor under section 47a of the Bankruptcy 
Act) was not a ratification so as to create a rnechanic's lien ; (4) that 
title to the condenser, it being a fixture, passed by sale of ail properties 
of the bankrupt to the purchaser, and no mechanic's lien existed on the 
condenser as against the purchaser ; (5) the property being sold with- 
out any contract réservation of title, no contract lien has since been 
placed upon the property; (6) the mechanics' and materialmen's stat- 
utes made no provision for the rétention of lien upon the spécifie ma- 
chinery, sold without réservation of title; (7) that the property involv- 
ed was not of a character to become attached to and made a component 
part of the realty, so as to give rise to any character of lien ; (8) that 
claimant sold the property pursuant to a written order, and reserved no 
title, and the property was simply set into the plant, connected with 
other machinery by removable connections, and its character is such 
that it constitutes no intégral part of the realty, nor such a fixture or 
addition thereto or improvement thereon as gives rise to a lien under 
the statutes. 

Upon judgment by the District Court in favor of claimants, assign- 
ments of error were made to a like effect. 

Section Z7, art. 16, of the Constitution of Texas, provides: 

"Mechanics, artisans and materlalmen of every class, shall haye a lien 
upon the buildings and articles made or repalred by them, for the value of 
their labor done thereon, or materlal furnished therefor; and the Leglslatur» 
shall provide by law for the speedy and efficient enforcement of sald liens." 

Article 5621 of the statutes of Texas provides: 

"Any person, or flrm, lumber dealer, or corporation, artisan, laborer, me- 
chanic, or sub-contractor, who may labor or fumish materlal, » ♦ • fix- 
tures or tools to erect any houae or Improvement, or to repair any building or 
Improvement whatever, * ♦ • upon complying with the provisions of this 
ehapt«r, shall hâve a lien on such house, building, Uxtures, improvementa 
* * * and shall also hâve a lien on the lot or lots of land necestwrily con- 
nected therewith, to secure payment for the labor done, lumber, materlal, ma- 
chlnwy or flxtures * • * furnished for construction or repalr." 
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Article 5622 : 

"In order to flx and secure the lien herein provlded for, It shall be the 
fluty of everj' original contractor, within four months * • * to file hiSt 

♦ • * contract in the office of the eoimty clerk of the eounty in whleh siieh 
property Is sltuated, and cause the same to be recorded in a book to be kept 

* * ♦ for that purpose. • • * » 

Article 5623 is with référence to persons furnishing material, etc., 
to any contractor. 

Article 5624 makes provision for the filing and recording of a 
sworn account, when there is no written contract, and a form of affi- 
davit is given which provides for a description of the improvement and 
of the lot or tract of land upon which it is placed. It concludes with 
a proviso to the effect that "a substantial compliance with the above 
form shall be deemed sufficient to fix and secure the lien." 

Article 5626 provides: 

"In case the contract Is filed and recorded as provlded for In article 5527 
[5622], a like description of the house, building or improvement, and the lot 
or tract of land shall accompany the same, as is required In the foregolng 
forms, except that the same Is not required to be under oath." 

On the 24th of April, 1916, the York Engineering & Supply Com- 
pany filed for record the contract between that company and the 
bankrupt in the form of a letter, dated January 15, 1916, submitting 
a proposition, and an acceptance in writing of the same date by the 
"Alliance Milling Company, per J. N. Rayzor, président." 

{1] The primary question presented is whether Rayzor, the prési- 
dent of the corporation, could, by his act in buying the property, create 
a lien upon the thing bought and the realty of the corporation. Ray- 
zor was président of the corporation, and had charge of its buying and 
selling, and the purchase was made by him. The machinery was in- 
stalled by the company, and a part of the purchase price was paid by 
it in accordance with the terms of the contract. Whether or not the 
président primarily had authority to make the purchase, that which 
followed constituted a ratification. 

If lie had not the authority, and if there had been no ratification, 
the property belongs to appellee. If he had the authority to make the 
purchase, the légal conséquences which follow from such a purchase 
resulted. 

Appellant claims that a lien under the Texas law, on this character 
of property, is acquired only through : (a) A chattel mortgage; (b) 
a réservation of title in the sale contract ; (c) a mechanic's lien under 
the Constitution; (d) a mechanic's lien under the statutes. He in- 
sists properly that no chattel mortgage was taken, and that there was 
no réservation of title. His contention that the facts do not bring 
the claim under the constitutional provision, and that the claimants 
hâve failed to comply with the statutory requirements, présents the 
points to be determined. 

[2] The courts of Texas hold that a lien is created by the Consti-- 
tution of the state in favor of "materialmen of every class" upon "the 
buildings and articles made or repaired," for "material furnished 
therefor." The existence of this lien is nOt dépendent upon any action 
taken under the terms of the statute. Bassett v. Mills, 89 Tex. 167, 
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34 S. W. 93; Strang v. Pray, 89 Tex. 525, 35 B. W. 1054; National 
Bank V. Taylor, 91 Tex. 78, 40 S. W. 876, 966; De Bruin v. Land & 
Irrigation Co. (Tex. Civ. App.) 194 S. W. 655. If the terms of the 
Constitution are applicable to the instant case, ail the objections of ap- 
pellant are lacking in merit. 

"This provision (of the Constitution)," says the court in Bassett 
V. Mills, supra, "in so far as it gives a lien, is as broad as language 
can make it." In Strang v. Pray, supra, the Suprême Court of Texas 
uses this language: 

"It was the intention of the members of the convention which framed and 
adopted this section of the Constitution to give full and ample security to ail 
mechanics, artisans, and materlalmen for labor performed and material fur- 
nished for the érection of ail buildings and other improvements, and the 
courts must give such construction to this language as wlU carry eut that 
Intention." 

From this language and the décisions examined, it is apparent that 
the Texas courts give a libéral construction to the provision of the 
Constitution, in an effort to give effect to its manifest intent, It 
would hâve been difficult for the Constitution makers to hâve used a 
more comprehensive word than "material," and protection is given 
"materialmen of every class." The words "buildings and articles 
made or repaired" are also very comprehensive. 

It is contended that, if it should be held that a lien exists in this 
case, it would be necessary to make a like holding in every instance 
where machinery was sold by a manufacturer to a dealer, or by a 
dealer to an individual. Neither proposition is sound. It is easily 
to be conceived that a lien would foUow a sale in one case, when the 
sale would not hâve that effect in another. The usual effect of a sale 
of a pièce of machinery is the same as the ordinary effect of the sale 
of lumber or other material that goes into the construction of a house. 
If the sale is in the course of business, and without référence to any 
particular improvement, no lien results, unless it is specifically re- 
tained. If, however, the material is sold with regard to the making 
of a certain improvement, no reason is seen why the constitutional rule 
should not appîy. It is not always the case when gas fixtures are sold, 
or a cooking range is sold, or engines and boilers are sold, that a lien 
upon the property so sold, or upon any other property on which it is 
to be placed, results. But if the material is bought with the purpose 
of incorporating it into a building or improvements, the terms of the 
Constitution would seem to apply. The Constitution gives the lien 
to "materialmen of every class." The lien is given "upon the buildings 
and articles made or repaired." The language is broad and the purpose 
is clear. There is nothing to indicate that merely raw material is in- 
tended to be included within its terms. Certainly, some classes of 
manufactured products would always be so included. For instance, 
no one would think of undertaking to maintain that nails and screws, 
locks, doors, and Windows were not within the terms of the Consti- 
tution. No reason is made sufficiently to appear why such machinery 
as was furnished in tlie instant case, capable of incorporation into 
and made a part of the plant and furnished for that purpose, should 
not be held to be included. 
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As was suggested in Banner Iron Works v. ^tna Iron Works, 143 
Mo. App. 1, 122 S. W. 764: 

"In the case of machinery or other articles furnished to a faetory or place 
of business, an important clrcumstance, In the attempt to aseertain the lntei>- 
tlon of the proprietor, is the adaptabllity of the article or machine to the work 
or business of the place. Thomas v. Davis, 76 Mo. 72, 43 Am. Kep. 756. If the 
thlng furnished was necessary to that work cr business, or necessary to the 
purpose for which the building was deslgned and used, or was a convenient 
accessory, or commonly employed in connection with such business, the inten- 
tion of the proprietor of the establishment to annex it permanently to the 
realty may be inferred." 

It is clear that the condenser was sold and purchased with the view 
of its being made a part of a particular plant. The purchaser was 
conducting the business of manufacturing ice. The proposition made 
by the letter of the claimant, and which was accepted by the ice manu- 
facturing company, described the sections of the condenser to be 
furnished, indicated their length and included the necessary stands and 
header connections; also the inlet, outlet, pump-out, and purging 
connections. It also provided for connections to a purge drum. The 
ammonia receiver was to hâve the necessary pipe connections. A pro- 
vision was to the eflfect : 

"It is understood that the purchaser wlll furnish the necessary pipe con- 
nections between the compresser and condenser, and between the receiver 
and freezing System. We are also allowed to use part of the présent header 
flttings, provided they are of proper size." 

It is apparent référence was made to a System already installed, to 
which the condenser, etc., described în the letter was to be attached. 
The understanding between the seller and the buyer, to the effect 
that the représentative of the former should see to the installation, is 
also évidence of this fact; and, finally, the proof that a base was 
made upon which the condenser was set identifies the machinery sold 
with the improvement contemplated at the time of the sale, and which 
was in part to hâve been paid for "when material is erected." 

Appellant cites authorities to the effect that machinery of the char- 
acter in question is not of the kind to which the materialmen's Uens 
apply. An examination discloses no conflict with the views expressed. 
Among the cases cited is Rose v. Persse, 29 Conn. 257, where gas 
fixtures were held not to be subject to the lien; the court, however, 
holding that the materials were not furnished in pursuance of any 
contract for the érection of any building, but by virtue of a mère con- 
tract of sale and purchase. In Boston Furniture Co. v. Dimock, 158 
Mass. 552, 33 N. E. 647, it was held that portable cooking ranges, 
with zinc to place them on, and pipes for connection, are not such parts 
of the building as to entitle the seller to mechanic's lien; the court 
holding that the true test is structural connection with the building. 

In Collins v. Mott, 45 Mo. 100, the court held that the term "im- 
provement," as used in the Missouri act, is synonymous with building, 
and did not include engines and boilers, stating that: 

"No terms are used which include such engine, etc., unless they bave be- 
come part of the realty, when the lien, of course, would cover them." 
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Tn Haslett v. Gillespie, 95 Pa. 371, it was held that where new ma- 
chinery is furnished for and placed in the old mill, the party supplying 
the same is not entitled to a mechanic's lien against the building. The 
court held that the building was neither repaired, altered, nor enlarged ; 
the machinery being a boit header and a screw cutter, se placed as to 
be operated by belting already in use. 

In Thompson v. Smith, 67 N. H. 409, 29 Atl. 405, 68 Am. St. Rep. 
679, it was held that a portable steam engine used in a factory could 
not be made the basis of the claim of a mechanic's lien. 

Thèse cases are consistent with the position taken. Many authori- 
ties could be cited showing the comprehensive meaning given the word 
"material," among them Grand Island Bank v. Koehler, 57 Neb. 649, 
78 N. W. 265; Selden v. Meeks, 17 Cal. 128; Parker L. & I. Co. v. 
Reddick, 18 Ind. App. 616, 47 N. E. 848. 

[3] The statute is somewhat more comprehensive than the Consti- 
tution. To "fix" the lien of the statute, it is required, where a con- 
tract is in writing, that it be filed in the office of the county clerk. The 
building and lot upon which it is sought to fix a lien may be described 
by a statement to be filed, which need not be sworn to. The statute 
merely requires "a substantial compliance" with the terms of the article 
providing for the description. A reasonable construction would be 
that if the purpose of the law is accomplished, and the owner and per- 
sons dealing with him are given the protection to which they are en- 
titled, the law will be held to hâve been complied with. 

The only objection made to the manner of compliance by appellee 
with the statute was that a statement describing the building and lot 
was not filed. This objection was not made in the original objections 
of the appellee before the master, nor in the objections to the master's 
report, unless included under some generalization. 

It could very well be argued, in view of the purpose of the state- 
ment, and the provision requiring only substantial compliance, that the 
contract itself gave sufficient notice of the property to be affected by 
the lien. The letter constituting the contract was addressed to "Al- 
liance Milling Co., Denton, Tex." At that place the Alliance Milling 
Company had an ice plant. It was provided that the purchaser would 
fumish pipe connection "between the compresser and condenser, and 
between the receiver and freezing System." The sellera were allowed 
to use part of the "présent header fittings." At a number of places 
"connections" were provided for. The character of the machinery 
was identified by référence to the manufacture of ice. 

As hereafter indicated, if the lien is one provided for by the Con- 
stitution, no action under the terms of the statute is necessary for its 
création ; as to such liens, ail that could be provided for by the stat- 
ute would be the enforcement of the remedy and the protection of the 
owner of the land and improvement and subséquent lien creditors and 
mortgagees. At the time of the adjudication of the bankrupt, the 
trustée took the property under the terms of the statute as if he had 
been a lien creditor. Section 47a of the Bankruptcy Act. At that time» 
however, the four months in which, even under the terms of the 
statute, a materialman might fix his lien had not elapsed. Under the 
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Constitution the appellee had its lien, and the trustée took subject to 
the lien. Before the expiration of the four months, the contract be- 
tween the York Company and the bankrupt was filed, and ail of the 
facts connected with the purchase, delivery, and installation were 
brought to the knowledge of the trustée. In the case of F. & M. Na- 
tional Bank v. Taylor, 91 Tex. 78, 40 S. W. 876, 966, the Suprême 
Court adopts the opinion of the Court of Civil Appeals, in which this 
language is used : 

"Tlie bîuik cannot in.«ist in thls case upon any of the prluciples of estoppel, 
for it took the note iind mortgage and furnished the money on April 3, 1894, 
whilo Taylor was actually at work on the building, and miist be held therc- 
fore to hâve légal and full notice of his mechanic's lien and the amount of 
his debt, and every other fact which inquiry of Taylor would hâve eliclted. 
At tbat tinie Taylor iinquestiouably had a mechanic's lien, and the takiug of 
the notes and mortgage afterwards présents no priuciple of estoppel, even if 
such a défense had been pleaded;" 

Construing the facts of that case, in connection with the opinion, 
the court in De Bruin v. Land & Irrigation Co. (Tex., Civ. App.) 194 
S. W, 655, said : 

"Uudoubtedly, as hetween the persons named in the Constitution and the 
owner'of the propertv. the lien is fixed by tho Constitution. * * * In the 
case of National Baiîk v. Taylor, 91 Tex. T8 [40 S. W. 876, 965], it was held 
that, as betvveen the owner and the eontractor, the Constitution fl.xed the 
lien, without ahy notice, or fiiing of clalni, or any other act on the part of 
the eontractor ; but, so far as innocent subséquent purchasers or mortgageas 
and lienliolders are concerned, the statute must be complled with, in order to 
fix the lien. It was held, hovv'ever, that actual notice of the lien would be 
sufiiclent, without recorded notice ; and that, where a subséquent lienholder 
knew that the contracter was at v>ork on the premises when he loaned the 
nioney and took his mortgage, he would be charged with notice. * * * 
We deduce from the différent décisions of this state that the Constitution gives 
a lien to tlie persons named thereon, and that, as between the owner of premlses 
on wliich labor is performed, or for which material is furnished, arid those per- 
sons, the lien arises and may be enforced without the ald of the statute; but, 
as to third parties who hâve not actual notice of the labor liaving been per- 
formed or the material furnished, the lien is not enforceable unless the statute 
has been complied with." 

The only objection which can be made to the manner in which ap- 
pellee complied with the statute is a claifn that he failed to file a state- 
ment showing the lot upon which the improvements were placed. The 
contract which was signed by the Milling Company, and which in- 
dicated that the condenser was to be placed with the ice-making,ma- 
chinery already installed, was recorded. At the time the trustée took 
possession of the property, the lien had attached under the terras of 
the Constitution, and no person had become a mortgagee of the ice 
Company, or a creditor of the company, witlr rights arising put of a 
f ailure to record an instrument, creating a lien. The status of the York 
Company as a creditor secured by a lien was not changed by the ap- 
pointment of the trustée. After the appointment, for the balance of 
the four months succeeding the accrual of the debt, the York Company 
had the right to comply with the sta,l;utc; and thereby give notice to ^U 
persons whO: might otherwise part ^vith .value to the bankrupt or be- 
come a creditor of a class eiititled to peculiar considération. The only 
purpose of such a compliance with the statute by the recording of the 
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contract and ihe statement with regard to the building and land involv- 
ed would hâve been to give notice. This end could be jnst as effectnally 
accompli shed by actual notice as by filing the contract. Even in those 
cases in which, under the terms of the Texas statute, a mortgage of 
land or personal property is void as to innocent purchasers for value 
or lien creditors, the ]orotection is not extended where actual notice 
of the prior unrecorded instrument exists. Whatever peculiar stand- 
ing the trustée may hâve is by virtue of the terms of the Bankruptcy 
Act. He has exactly the same standing as an attaching or other lien 
créditer, and no more. If such a creditor, there being no bankruptcy 
proceedings, had on the 5th day of April, 1916 (the day on which the 
adjudication was had), acquired his lien, it would bave been a lien sub- 
ject to be defeated, either by the record of the contract in accordance 
with article 5627, or by the materialman's giving actual notice of his 
lien. Constructive notice could bave no greater dignity, either as to 
the lien creditor or the trustée, than actual notice. It is to be kept in 
mind that the constitutional lien is not created by compliance with 
the articles of the statute cited, and that ail that could bave been donc 
by compliance with the statute would hâve been to give notice. 

The conclusion which has been reached accords with abstract equity. 
But for the sale and installation a few days before the bankruptcy, the 
trustée would bave had no estate to administer, except the plant as it 
existed prior to the purchase f rom appellee. This addition to its value 
was made at the expense of the claimant. The property was not paid 
for, and no other creditor can reasonably or equitably coraplain if the 
property sold is first subjected to the lien of the unpaid seller. 

The property has been in the possession of and used by appellant 
since the sale. The court below may find it necessary to modify the 
judgment to meet the resulting conditions. With this saving the judg- 
ment is afifirmed. 

WALKER, Circuit Judge (dissenting). In the opinion of the writer 
the allégations of the pétition asserting the claim made by the appellee 
and the évidence ofifered in support of those allégations do not show 
the existence of a state of facts giving rise to the lien provided for by 
the section of the Constitution of Texas which is set out in the fore- 
going opinion. That section provides for mechanics, artisans, and ma- 
terialmen having a lien upon "the buildings and articles made or re- 
paired by them for the value of their labor done thereon, or material 
furnished therefor." The subject of the lien given by that section is 
"the buildings and articles made or repaired by" a mechanic, artisan 
or materialman. It is not made to appear that that upon which a lien 
was claimed and allowed was a building or article made or repaired by 
the appellee. So far as the writer is advised, no authoritative ruling 
has been made which indicates that the liberality of construction which 
has been applied in giving effect to that provision goes so far as to 
make it permissible to accord to that provision the eflfect of giving a 
lien to a materialman not having the relation to the subject of the 
claimed lien which that provision requires to exist to entitle him to a 
lien. It seems to the writer that the statute must be relied upon as sup- 
port for the claim made. If either of the quoted statutory provisions. 
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entitled the appellee to acquire a lien, it was incumbent upon it to pur- 
sLie the applicable method which the statute requires to be observed to 
fix a lien. Keating Implement & Machine Co. v. Marshall Electric 
Light & Power Co., 74 Tex. 605, 12 S. W. 489; Berry v. McAdams, 
93 Tex. 431, 55 S. W. 1112. 

The written contract between the appellee and the bankrupt was 
filed and recorded pursuant to the provision of the above-quoted ar- 
ticle 5622. The contract as filed and recorded was not accompanied 
by the description of any house, building, or improvement, or of any 
lot or tract of land, pursuant to the provision of article 5626 of the 
Texas statutes. What was put on record did not give any information 
as to the location of the machinery on which a lien was claimed. It 
disclosed only the sale of itemized parts or pièces of machinery f. o. b. 
York, Pa., at a stated price, part of which was payable in cash on ar- 
rivai of the material, and the balance in two installments payable there- 
after. 

An obvious purpose of such provisions as the one last mentioned is 
to enable any one having dealings with référence to property which 
may be subjected to liens to acquire from a public record definite in- 
formation of the présence or absence of a statutory lien on that prop- 
erty. The record of a written contract for the furnishing of specified 
machinery or material, unaccompanied by a description of the struc- 
ture in which the machinery or material was installed or used or a 
statement of the location of that structure, hardly could be regarded 
as a discldsure of such information. The above-quoted article 5626 
évidences a législative détermination of what is required for the 
identification of the property on which a lien is sought to be established. 
What the appellee filed for record did not furnish that identification. 
It cannot be said that one searching the record could hâve learned 
therefrom that the appellee was claiming a lien on the particular 
property on which a lien in its f avor was adjudged by the decree under 
review. The failure to hâve the recorded contract accompanied by a 
statement of the data mentioned in article 5626 was a failure to comply 
with a requirement which is made a prerequisite to the acquisition of 
the lien claimed. Whitney-Central Trust & Savings Bank v. Luck, 
231 Fed. 431, 145 C. C. A. 425. The conclusion of the writer is that 
because of that failure or omission the appellee was not entitled to the 
lien it claimed. 



WILLIAMSON & BKOWN LAND & LIJMBER CO. v. MtJLLINS 
IXMBER CO. 

(Circuit Court of Appeals, Fourth Circuit. January 29, 1918.) 

No. 1545. 

1. Teespass <S=s>20(3)— Actions— Evidence. 

In an action for tlie eutting and removal of tlmber from land of 
which plaintiff Is tlie légal owner, plaintiff may prove tltle prima facle 
by showing exclusive possession not obtained by disseisin of défendant. 

<g=»For oUier cases aee same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. Adverse Possession iS=»43(4) — Dueation of Possession — Constbuction op 

Statute. 

Under the law of South Carolina, which requires continuous posses- 
sion of land for 10 years by one occupant or Ms heir or agent to give 
title by adverse possession, the possession of a grantee under a deed 
whlch, althoiigh by reason of technlcal defects It does not convey a légal 
tltle, conveys the équitable title cannot be tacked to the possession of 
the grantor. 

3. Adverse Possession <S='112 — Peesons Entitled to Claim bt Peescbip- 

TION. 

Under the law of South Carolina, as settled by décision, that exclusive 
adverse possession by successive occupants of land in prlvlty wlth each 
other for 20 years raises a presuinption of a grant at the beglnning of 
the perlod, the presumption continues in favor of subséquent occupants, 
and it is not neeossary that one who succeeded to the possession after the 
expiration of the first 20 years should shov? a perfect chain of légal con- 
veyances from his predecessor, who was in possession at that time, al- 
though he takes subject to any conveyance or lien glven or created by 
any precedlng possessor under whom he claims and of which he had 
notice. 

4. MOKTGAGES ©=5534 — FOREOLOSUBE SALE RlQIITS ACQXTIBED BY PURCIIASER. 

A purchaser at a foreclosure sale under a mortgage, in a suit to which 
a grantee of the mortgagor was not made a party, does not obtain a légal 
tltle, but only an équitable assignment of the mortgage, nor has he the 
rights of a inortgagee in possession, unless he takes possession before the 
lien expires by limitation. 

Connor, District Judge, dissentlng. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Florence ; Henry A. Middleton Smith, 
Judge. 

Action at law by the Williamson & Brown Land & Lumber Company 
against the Mullins Lumber Company. Judgment for défendant, and 
plaintiff brings error. Reversed. 

Henry E. Davis and F. L. Willcox, both of Florence, S. C. (Will- 
cox & Willcox, of Florence, S. C, on the brief), for plaintiff in error. 

W. F. Stevenson, of Cheraw, S. C, and James W. Johnson, of Mari- 
on, S. C, for défendant in error. 

Before KNAPP and WOODS. Circuit Judges, and CONNOR, 
District Judge. 

WOODS, Circuit Judge. The only question before us îs whether 
the District Judge was in error in granting an involuntary nonsuit 
at the close of the plaintiff's évidence. The complaint allèges that 
the plaintiff was the owner and entitled to possession of the land in 
dispute, and that in 1913 "the défendant, well knowing that the plain- 
tiff had acquired the ownership of the property in question and was 
entitled to the possession thereof, willfully and wantonly entered upon 
the tract of land and eut and removed the timber from 391 acres 
thereof," to the damage of the plaintiff $15,000. The défenses involved 
were: First, a gênerai déniai; and, second, possession of the de- 
fendant under paramount title. 

^saFor other cases see Bame topic & KEY-NUMBBR in ail Key-Numbered Digeats & Indexes 
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The plaintiff introduced the following documentary évidence : Deed 
from C. W. Elliott to Butters Lumber Company, dated June 29, 1896, 
recorded August 26, 1897; deed from Butters Lumber Company to 
Cape Fear Lumber Company, dated December 4, 1899, entered on 
the records of Horry county January 17, 1900, ineffectuai to con- 
vey the légal title, because it had no witnesses ; deed from Cape 
Fear Lumber Company to the plaintiff, Williamson & Brown Land 
& Lumber Company, October 28, 1907, entered on the records of 
Horry county March 6, 1908, also ineffectuai to convey the légal 
title, because it had no witnesses. This deed was re-executed by an 
instrument duly witnessed on September 13, 1910, recorded Septem- 
ber 20, 1910. To show that the défendant also claimed under C. 
W. Elliott, the plaintiff introduced a mortgage of C. W. EHiott to 
Armon G. Strickland dated October 31, 1891, recorded January, 
1893; judgment record of the foreclosure in an action commenced 
in 1910; deed from W. L- Bryan, clerk of the court, under the 
foreclosure, to Chas. K. Gerrald, dated May 1, 1911, recorded May 
1, 1911; deed from C. K. Gerrald to Mullins Lumber Company, 
dated August 25, 1911, recorded September 5, 1911. The Butters 
Lumber Company, to whom Elliott had conveyed before the fore- 
closure, was not made a party to the foreclosure suit. As évidence of 
title by possession, the plaintiff also introduced testimony tending to 
.show that Elliott had been in possession of the land for about 30 
years before his conveyance to the Butters Lumber Company, and 
that the Butters Lumber Company, Cape Fear Lumber Company, and 
the Williamson & Brown Land & Lumber Company had successively 
held possession from the date of the conveyance to the Butters Lum- 
ber Company to the commencement of this action. 

[1] The action is not to recover the possession of the land from 
the défendant, for it was not alleged that the défendant wâs in pos- 
session. It is not an action for the mère invasion of the plaintiff's 
possession by the défendant as a trespasser, for there was no allégation 
that the plaintiff was in actual possession at the time of the alleged 
trespass. The cause of action, therefore, presented by the plaintiff, 
was a cutting and appropriation of timber by the défendant as tres- 
passer, and its liability to the plaintiff as owner of the légal title. 
This put the title in issue. Nevertheless, the plaintiff would hâve 
proved a good title prima facie by showing on the trial its own exclu- 
sive possession, not obtained by disseisin of the défendant. The law 
is thus stated in Beaufort Land & Investment Co. v. New River Lum- 
ber Co., 86 S. C. 358, 68 S. E. 637, 30 L. R. A. (N. S.) 243 : 

"As we hâve seen, possession not obtained by a tortlous act is prima faele 
évidence of title, and upon tUis the plaintiff may rest untll the défendant 
justifies his invasion of the possession by proviug either title in himself or a 
iicense to enter frotn the true owner. We conclude, therefore, that, if the plain- 
tiff held possession of the land, not accjuired by the disseisin of the défendant, 
it was entltled to hold the land, and to recover of the défendant damages for 
invasion of its possession, and for the cutting of timber, unless the défendant 
proved title In itself, or a license from one proved to be the true owner, and 
that the court was In error in charging otherwlse." 

See Cathcart v. Matthews, 91 S. C. 464, 74 S. E. 985, Ann. Cas. 
1914A, 36. 
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When a plaintifï puts his title in issue, this presumption of title 
from possession against the défendant as a trespasser may be overcome 
by proof offered in the course of the trial, either by the plaintiff or de- 
fendant. Hère the plaintiff, not content to rest on its évidence of 
possession and of defendant's trespass on that possession, undertook 
to show that it had obtained a good légal title : First, under the stat- 
ute of limitations by adverse possession of one of its predecessors in 
title for 10 years ; and, second, by presumption of a grant from the 
state or the true owner by adverse possession of successive occu- 
pants in privity with the plaintiff and with each other for the period 
of 20 years. If the évidence was sufhcient to support a reasonable 
inference of title in the plaintiff, either by a single possession under 
the statute, or by successive possessions creating the presumption of a 
grant, the judgment of nonsuit must be reversed. 

[2] The rule in South Carolina, differing from that in other juris- 
dictions, is that title can be acquired under the statute of limitations 
only by continuons adverse possession for 10 years of one occupant 
or his heir or agent. Successive trespasses, even when connected by 
formai deeds, cannot be tacked, to make out the statutory period of 
10 years. McLeod v. Rogers, 2 Rich (S. C.) 19 ; Pegues v. Warley, 
14 S. C. 180; Bryan v. Donnelly, 87 S. C. 388, 69 S. E. 840. Under 
this rule the District Judge was clearly right in holding that the plain- 
tiff had not made out a title in itself by adverse possession. None 
of the occupants under whom plaintiff claims held continuous adverse 
possession for 10 years, except Elliott. Elliott's possession for 30 
years made a good title in him, which he conveyed to Butters Lumber 
Company. But the title thus acquired by the Butters Lumber Com- 
pany under the statute of Hmitations by virtue of the adverse posses- 
sion of Elliott, its grantor, could not avail the plaintiff because the 
paper purporting to be a deed from the Butters Lumber Company to 
the Cape Fear Lumber Company, which conveyed to the plaintiff, was 
ineffectuai to convey the légal title for lack of witnesses. This break 
in the chain was fatal to the plaintiff's claim by adverse possession of 
Elliott, a predecessor in title for 10 years under the statute of limita- 
tions. 

It is insisted, however, that the Cape Fear Lumber Company, which 
conveyed to plaintiff, acquired a good title under the statute by adverse 
possession from December 4, 1899, to September 13, 1910, when it 
made a vaHd conveyance of its interest to the plaintiff. This conten- 
tion rests on the erroneous conception that the possession of the 
plaintiff was the possession of the Cape Fear Lumber Company up to 
the day that it executed a valid conveyance to the plaintiff. The ex- 
écution by the Cape Fear Lumber Company on October 28, 1907, of 
the paper intended to convey the title and the payment of the pur- 
chase money, which it recited, less than 10 years after the beginning 
of the alleged possession of the Cape Fear Lumber Company, was at 
least an équitable conveyance at that time, and the possession under 
it thereafter by the plaintiff was not under the Cape Fear Lumber 
Company, but adverse to it and ail the world. Ellison v. Cathcart, 
1 McMullan (S. C.) 5; Bank v. Smyers, 2 Strob. L. R. (S. C.) 24; 
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Watts V. Witt, 39 s. C. 356, 17 S. E. 822; Betts v. Gahagan, 212 Fed. 
120, 128 C. C. A. 636. 

[3] The next inquiry is whether the évidence of adverse possession 
for more than 20 years in the aggregate by successive occupants in 
privity with each other ending with the plaintiflf's possession tended to 
show title in the plaintiiï. In South Carolina exclusive adverse pos- 
session of successive occupants in privity with each other raises the 
presumption of a grant from the state or the true owner at the be- 
ginning of the period. This rule is not founded on any statute of limi- 
tations, but is a rule of law adopted by the courts for the repose of the 
title of the person in possession. Arthur v. Arthur, 2 Nott & McC. 
(S. C.) 96; Stockdale v. Young, 3 Strob. 501, note; Lewis v. Pope, 86 
S. C. 285, 68 S. E. 680. There was évidence of adverse possession in 
the successive holders in privity with each other from Elliott to the 
plaintiiï, which, tacked together, made in the aggregate adverse pos- 
session for more than 20 years. Against the inference that thèse pos- 
sessions would warrant the jury in finding the title in the plaintiff, 
the défendant submits this argument: The presumption from 20 
years' successive possession is that a good conveyance was made at 
the beginning of the period of 20 years, and not at the end. Trustées 
V. McCully, 11 Rich. 424; Thompson v. Brannon, 14 S. C. 542; Trus- 
tées v. Jennings, 40 S. C. 168, 18 S. E. 257, 891, 42 Am. St. Rep. 
854; Metz v. Metz, 48 S. C. 472, 26 S- E. 787. The grant must there- 
fore be presumed tp hâve been made to Elliott, the first holder, who 
was in possession at the beginning of the period, and not to the plain- 
tiff, who was in possession at the end; since the title is presumed 
to hâve been in Elliott at the beginning, the plaintiff cannot recover 
unless he can show a perfect chain of légal conveyance from Elliott 
to himself. 

The unsoundness of this view and the impossible resuit to which it 
would lead are made clear by the attempt to apply it. A. asserts title 
by successive possessions without légal conveyances of persons in priv- 
ity with each other and with him. If he proves his own adverse pos- 
session for 9 years, the possession of B., under whom he entered, for 
9 years, and the possession of C, under whom B. entered for 3 years, 
he has made out his title by presumption. But under defendant's 
theory of the law, if A. proves his own possession for 9 years and 
the possession of B., under whom he entered for 20 years, he fails, 
because he has proved title by presumption in B., and has not proved 
that the légal title has passed from B. to him by légal conveyance. 

We venture to think, both on principle and authority the law may 
be thus stated: The successive possessions for 20 years give rise to 
the presumption of a grant to the first taker at the beginning. Starting 
with the first taker, the successive adverse possessions may be tacked 
to make out the fuU period of 20 years from which a good title is 
presumed in the last taker against ail persons who are strangers in 
title to the successive possessors in privity with each other claiming 
the.land as their own. This rule, that the possessions of successive 
holders in privity with each other for 20 years, though without formai 
deeds of conveyance from one to the other, is suificient to confer good 
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title on the last holder against ail the world, except those who hâve 
a superior claim froni one of the preceding successive holders, is set- 
tled by authority in South Carolina. The exact relationship of privity 
between the successive holders, whether created by paroi gift, sale, or 
otherwise, is of no concern to the outside world. The purpose of the 
presumption from lapse of time is to quiet the title of the last holder 
found in possession after 20 years of connected adverse possession. 

This is decided and illustrated in Thomson v. Peake, 7 Rich. (S. C.) 
353, where the last holder was held to hâve good title to the land on 
proof of successive adverse possessions for 20 years of those in privity 
with him without proof of successive formai conveyances. 2 Wash- 
burn on Real Property, 348. "The lapse of 20 years is sufficient to 
raise the presumption of a grant from the state, of the satisfaction of 
a bond, mortgage, or judgment, or of a grant of a franchise or the 
payment of a legacy, or almost anything else that is necessary to quiet 
the title of property." Riddlehoover v. Kinard, 1 Hill, Eq. (S. C.) 376; 
Hutchinson v. Noland, 1 Hill (S. C.) 222 ; Young v. McNeill, 78 S. 
C. 143, 155, 59 S. E. 986. It follows that the plaintiff, by its évidence 
of successive possession of persons in privity of plaintifï and with each 
other, commencing with EUiott, made a case for submission to the jury 
of title by presumption for 20 years' consécutive possessions. 

[4] But each successive possessor with notice takes subject to any 
conveyance or lien created by the act of any preceding possessor under 
whom he claims. This is on the f amiliar principle that, as one in pos- 
session cannot dispute the title of the person under whom he claims, 
he is bound by the conveyance of the land and liens placed on the 
land by any such person of which he has notice, either actual or con- 
structive, before the time of his own adverse entry. Applying this 
principle, Butters Lumber Company and the plaintiff, claiming by suc- 
cessive possessions from it, were bound by the antécédent mortgage 
placed on the land by EUiott, the first taker from whom they derived 
title. Hence, if the mortgage had been foreclosed in an action in which 
the holder of the légal title was a party défendant, and the MuUins 
Lumber Company had acquired title under the foreclosure, its title 
would be good against the plaintiff. Under différent conditions the 
principle was discussed and applied in Coleman v. Coleman, 71 S. C. 
518, 51 S. E. 250. 

But the défendant is not in a position to avail itself of this rule, for 
the reason that it derived no title from EUiott under the mortgage, and 
never had any right as assignée of the mortgage to assert against the 
plaintiff a claim to hold the land as mortgagee in possession. When the 
suit for foreclosure was commenced in 1910, EUiott had conveyed the 
land to Butters Lumber Company by deed dated in 1896, recorded in 
1897, and the Butters Lumber Company was not made a party to the 
foreclosure suit. Hence Gerrald, the purchaser at the foreclosure sale, 
obtained no title to the land, but only an équitable assignment of the 
mortgage. Givins v. Carroll, 40 S. C. 415, 18 S. E. 1030, 42 Am. St. 
Rep. 889; Williams v. Washington, 40 S. C. 457, 19 S. E. 1 ; Brobst 
V. Brock, 77 U. S. (10 Wall.) 519, 19 L. Ed. 1002; Bryan v. Brasius, 
162 U. S. 415, 16 Sup. Ct. 803, 40 L. Ed. 1022. His attempted con- 
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veyance în turn operated as an équitable assignment of the mortgage 
to the défendant. It follows that the défendant had no title whatever 
from Elliott, and could assert no right against the plaintiiï, based on 
the theory that it acquired title from a common source. 

Nevertîieless, if the défendant was a mortgagee holding possession 
of the land, acquired without force or wrongdoing at the time of the 
commencement of this action, it would be entitled to hold possession 
against the plaintiff until payment of the mortgage. Bailey v. Bailey, 
41 S. C. 338, 19 S. E. 669, 728, 44 Am. St. Rep. 713 ; Sims v. Stead- 
man, 62 S. C. 304, 40 S. E. 677; Bryan v. Brasius, 162 U. S. 415, 16 
Sup. Ct. 803, 40 E. Ed. 1022. Assuming the possession of the de- 
fendant under the daim of assignment of the mortgage at the time 
this action was commenced, this possession could not avail against the 
plaintiff as that of a mortgagee in possession, for the reason that at the 
time of the entry of défendant in 1913 the mortgage had been extin- 
guished as a lien by a lapse of time. Section 3535 of Code of Laws 
of South Carolina, 1912, provides that no mortgage "shall constitute 
a lien upon any real estate after the lapse of twenty years from the 
date of the création of the same," except upon entry on the record of an 
acknowledgment, which does not appear hère. In Lyles v. Lyles, 71 
S. C. 391, 51 S. E. 113, it was held that under this statute.the lien 
of a mortgage is not extinguished until the lapse of 20 years from the 
maturity of the mortgage debt. The date of the maturity of the debt 
does not appear in the record, but in the absence of évidence of the date 
of maturity the rule is that the debt will be considered immediately 
due. Harrison v. Cammer, 2 McCord (S. C.) 246; Wilks v. Robertson, 
3 Rich. (S. C.) 182; 2 Daniel, Neg. Inst. 88; 1 Jones on Mort. 75. 
It does not help the défendant to assume that a payment of $10 made 
at the date of the mortgage was payment of interest, indicating that 
the debt did not mature until October 31, 1892, a year after the date 
of the mortgage, for the défendant did not enter until 1913, more than 
20 years after October 31, 1892. 

The conclusion that under the évidence the défendant had nq valid 
claim to possession under Elliott, either as grantee or mortgagee in 
possession, éliminâtes ail questions of common source of title and the 
right of a mortgagee in possession, and places the défendant in a posi- 
tion of standing on its alleged possession unconnected with Elliott, 
the source of the plaintifFs claim. 

The last point made by the défendant is that the statute above 
cited (Civil Code, §■ 3535) is not available to the plaintiff, because sec- 
tion 147 of the Code of Procédure, relating to the time of the com- 
mencement of actions, provides that the time does not run in favor of 
one who is out of the state. This section obviously has no effect to 
exclude foreign corporations from the benefit of section 3535 of the 
Civil Code relating to the extinguishment of liens by lapse of time. 

On the record as presented, we conclude that the District Judge 
erred in ordering an involuntary nonsuit, first, because évidence of 
possession at the time of the alleged trespass by the défendant was 
prima facie évidence of title ; and, second, because the évidence of 
possessions of successive holders in privity with the plaintiff and with 
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each other was évidence of a grant to the first holder which inured 
to the benefit of the plaintiff, the last holder. 
Reversed. 

CONNOR, 'District Judge (dissenting). I regret that, after anxious 
considération, I find myself unable to concur in the conclusion reached 
by the court. I concur, without hésitation, in the process of reason- 
ing and the conclusions stated, forcibly and clearly, in the opinion of 
Judge WOODS, in every respect, save the last proposition. 

The title was in Elliott prior to his conveyance to the Butters Lum- 
ber Company. His title is founded upon the law of South Carolina, 
by which, after 20 years' adverse possession, under a claim of right, 
a presumption arises that a grant was issued by the state, or deed 
executed by the true owner to the person holding such possession. 
This presumption is indulged because expérience has justified the 
conclusion, when possession for this period is shown, that a grant or 
deed has been executed, which has either been lost or destroyed. It 
has, for its purpose, the security of titles. Ricard v. WilHams, 7 
Wheat. 109, 5 L. Ed. 398. The principle is clearly stated in EUen v. 
Ellen, 16 S. C. 140: 

"Tltle to land growlng out of long-contlnued possession — long enough to 
présume a grant, deed or other muniment of tltle — attaches at the beglnnlng 
of the possession, in a presumption of law, that a deed was executed at that 
time which has siuce been lost." 

This rule of law is not peculiar to South Carolina, but obtains, ei- 
ther by décisions of the court, or by législative enactment in ail of the 
American states — différences being found only in respect to the peri- 
od of time during which possession is required to raise the presump- 
tion. In the light of the évidence in this case, the court takes it, as a 
fact, that Elliott either had a grant f rom the state, or a deed from the 
true owner. He conveyed to the Butters Lumber Company thereby 
vesting a perf ect title in that company. This title may be- divested : 

(1) By a deed executed in accordance with the statute of South Car- 
olina; it is conceded that no such deed was introduced in évidence. 

(2) By an ouster, or disseisin, under color of title, followed by a 
continuons possession, in the disseisor, for the full period of 10 years ; 
this is not shown. 

(3) By possession, without any connection either of possession, or 
claim by those in possession, for 20 years. 

The Butters Lumber Company undertook to convey to the Cape Fear 
Lumber Company by deed, inefifectual, because not properly executed 
— January 17, 1900. Assuming that, at that time, the Cape Fear Lum- 
ber Company took possession of the land, this action was instituted 
October 9, 1916; hence 20 years had not expired. If either the 
Cape Fear Lumber Company or plaintiff had remained in possession 
for 10 years, the deeds under which they entered, while invalid, and 
ineffectuai to convey title, were color of title, such possession would 
hâve ripened into title. It is conceded that neither of thèse companies 
were in possession for the statutory period; hence, no title was ac- 
quired through this source. It is said : 
249 F.— 34 
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"The successive possession for twenty years glves rlse to the presumptlon 
of a grant to the first taker at tlie beginnirig." 

In this I concur. It is further said: 

"Starting with the first taker, tiie successive, adverse possessions may be 
taeked to make out the full period of 20 years fi-om whlch a good tltle is 
presumed in the last taker to the successive possessors claiming the land as 
their own." 

From this proposition the conclusion is reached that the plaintifï 
may tacis the possession of the Cape Fear Lumber Company and its 
own possession, admittedly less than 20 years,, to the prior possession 
of the Butters Lumber Company and EUiott, for the purpose of com- 
pleting the 20 years and raising a presumption of a deed to itself . In 
this conclusion I am unable to concur. The presumption based upon 
Elliott's possession for 20 years exhausted its probative force when 
invoked to show title in him. The title which vested in the Butters 
Lumber Company is based, not upon a presumption, but upon a valid 
deed from the owner, EUiott. If a grant from the state to Elliott 
had been shown, and his deed to the Butters Lumber Company intro- 
duced, is it not clear that, upon the plaintiff's évidence, it would 
fail in this action? The presumption of the existence of a grant or 
deed is as effectuai, for the purpose of vesting title, as if a grant, or 
deed, had been introduced. If the plaintifï is dépendent upon Elliott's 
possession to raise the presumption that a grant or deed was executed 
to it, the évidence rebuts the presumption, and shows that the title is 
in the Butters Lumber Company. In other words, having invoked the 
presumption to show title in EUiott and having shown that his title 
vested in the Butters Lumber Company, I am unable to perceive how it 
may again invoke the same presumption to show title in itself, which 
is contrary to the truth, as shown by its own évidence. 

It is said, and in this L concur, that: 

"Possession not obtained by a tortious aet is prima facie évidence of title, 
and upon this the plaintifC may rest until the détendant Justifies his invasion 
of the possession by provlng either title in himself, or a lieense to enter, 
from the true owner." 

This language is quoted from the opinion of the learned judge, who 
writes the opinion hère, when a member of the Suprême Court of South 
Carolina. The law is stated with his uniform clearness and accuracy. 
The distinction between the two cases is seen by référence to the facts 
stated in that case. The judge says: 

"The important question is thus raised, whether a plaintifE alleging both 
title and possession (italics mine) is entitled to recover damages upon proof of 
his possession and the invasion of it by the défendant, without glvlng proof 
that he has a perfect title." 

This question is answered in the affirmative and sustained by an able, 
learned discussion, and citation of authority. Beaufort Land & In- 
vestment Co. v. New River Lumber Co., 86 S. C. 358, 68 S. E. 637, 
30 L. R. A. (N. S.) 243. Hère there is no allégation in the complaint 
that plaintifï was, at any time, in possession; but it is alleged that 
■"the plaintiff was the owner and entitled to the possession of a tract 
of land," etc., and that "défendant, well knowing that plaintifï was 
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the awner, and entitled to the possession thereof, entered upon and eut 
and removed timber," etc. The action is not trespass quare clausum 
fregit, or for the invasion of plaintiff's possession, for manifest rea- 
sons. As said in the opinion, the title is in issue. The principle upon 
which the plaint! ff in the case cited recovered cannot aid the plaintif! in 
this case; to entitle it to recover it must show, at least, prima facie 
title. 

I concur in the opinion that défendant did not acquire title by the 
purchase at the foreclosure sale. If it acquired the équitable rights 
of the original mortgagee, they must be asserted and administered in a 
court of equity. While the plaintiff has not, as I respectfully think, 
acquired the légal title to the land, and cannot, upon its own showing 
in this action, recover the value of the timber alleged to hâve been eut 
by défendant, it would seem that it has acquired équitable rights, 
which will be protected and enforced in a court of equity; hère its 
right to recover dépends upon its showing that it had the légal title. 
I cannot think that it may recover of défendant, as it seeks to do, 
upon the évidence introduced before the District Court, the value of 
the timber, which was apparently the principal value of the land. 

I think that the judgment of nonsuit should be sustained. 



WHITAKER et al. v. WHITAKER IRON CO. et al.* 

(Circuit Court of Appeals, Fourtli Circuit. February 5, 1918.) 

No. 1551. 

1, Wiiis i®=>8eo — Title and Eiqhts dp Legatebs — Stockholdem' Suit — 

"DEVOtVE." 

By his will a testator empowered his exeeutors to couvert ail his 
property into cash at any time, exeept certain stock In a corporation, 
which they were to hold in trust for the benefit of his wife until her 
death, when it was to become a part of his residuary estate, which, after 
payment of spécial bequests, was to be equally divided between his chll- 
dren or their représentatives, taking into aecount advances made them. 
Eeld, that the legatees did not by dévolution take title to the stock on the 
death of the wife while it remained in the hands of the exeeutors, who 
had power to sell the same, and that they could not maintain a stock- 
holders' suit against the corporation and others (quoting Words and 
Phrases, Devolve). 

2. CoKPOBATioNs <@=>211(e) — Stockholdeus' Suit — SurriciKNCY oï' Biix. 

A bill flled by complainants as stockholders against the corporation 
and others, considered In the light of the corporate records produced in 
response to complainants' prayer for discovery, held to state no cause of 
action. 

S. Corporations <©=209 — Stockholders' Suit — Lâches. 

Minority stockholders, seeking redress for alleged fraud, must act 
promptly, and a blU filed at least 12 years after the transactions alleged 
to hâve been fraudulent, wlth no excuse given for the delay, shows sucU 
lâches on its face as to warrant Its dismissal. 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Wheeling ; Alston G. Dayton, Judge. 

^sjFor otber cu«b see same toplc & KI!T-NUMBBR in aU Key-Numbered Dlgest* & lDd«xw 
«Rehearing denled May 7, 1918. 
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Suit in equity by Martha E. Whitaker, individually and as executrix 
of the will of Carrie C. Updegraff, deceased, and Ruth E. Whitaker, 
against the Whitaker Iron Company and others. From a decree 
dismissing the bill, complainants appeal. Affirmed. 

For opinion below, see 238 Fed. 980. 

Henry A. Brann, Jr., of New York City, for appellants. 
John A. Howard, of Wheeling, W. Va. (George R. E. Gilchrist, 
of Wheeling, W. Va., on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is an appeal from a decree of 
the District Court of the United States for the Northern District of 
West Virginia. The facts upon which the decree is based are as 
f ollows : 

In 1900, the Whitaker Iron Company acquired the Wheeling Cor- 
rugating Company for $2,S0,000 in Whitaker Iron Company stock. 
In doing that two distinct methods were used ; one by which the 
Wheeling Corrugating Company conveyed its property and assets to 
the Whitaker Iron Company, which assumed payment of the liabilities 
of the Wheeling Corrugating Company, and the other by which the 
individual stockholders of the Wheeling Corrugating Company as- 
signed and delivered their stock to the Whitaker Iron Company and 
received in i^eturn $250,000 in Whitaker Iron Company stock. Thus 
the Whitaker Iron Company became the owner of ail the property and 
assets as well as the entire capital stock of the Wheeling Corrugating 
Company. 

From the time of that transfer in 1900 to near the close of 1904, 
the business of the Wheeling Corrugating Company was conducted by 
the Wheeling Corrugating Company in its own name as the business 
had theretofore been conducted ; but its entire capital stock, consist- 
ing of 2,255 shares, was owned by the Whitaker Iron Company and 
voted at stockholders' meetings of the Wheeling Corrugating Company 
by the Whitaker Iron Company, except 6 shares, which by action of 
that company's board of directors September 26, 1900, were transfer- 
red to six différent persons, so as to qualify them to serve as directors 
of the Wheeling Corrugating Company. 

Toward the close of 1904, the Whitaker Iron Company, together 
with the Laughlin Nail Company, entered into an arrangement for the 
organization of the Whitaker-Glessner Company, whereby a certain 
plant of the Whitaker Iron Company, then an operating company in 
Wheeling, was to be transferred to the Whitaker-Glessner Company, 
and a certain other plant of the Laughlin Nail Company, then an 
operating company in Martins Ferry, Ohio, was to be transferred to 
the Whitaker-Glessner Company. In addition to its plant in Wheeling, 
the Whitaker Iron Company agreed to transfer to the Whitaker-Gless- 
ner Company 2,255 shares of the capital stock of the Wheeling Cor- 
rugating Company, and to sell to the Whitaker-Glessner Company the 
good will of the Wheeling Corrugating Company. At that time the 
Whitaker Iron Company was the owner of ail of the capital stock of 
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the Wheeling Corrugating Company, aside from the 6 qualifying 
shares mentioned, and also held the légal title to ail the property and 
assets of the Wheeling Corrugating Company. 

When this property came to be appraised by the interests of the 
Laughlin Nail Company, the other party to the formation of the 
Whitaker-Glessner Company, it was noticed that the Wheeling Cor- 
rugating Company had divested itself of ail its property and assets by 
its transfer to the Whitaker Iron Company in 1900, Isut that the Whita- 
ker Iron Company was also the holder of ail of the capital stock of the 
Wheeling Corrugating Company. Thereupon, to give to the 2,255 
shares of Wheeling Corrugating Company stock the value of $1,322,- 
900.79, and its good will the value of $255,200, at which they were be- 
ing sold to the Whitaker-Glessner Company by the Whitaker Iron 
Company, the Whitaker Iron Company and the Wheeling Corrugat- 
ing Company, by unanimous vote of their stockholders and by action 
of their respective boards of directors, rescinded the action whereby 
the Wheeling Corrugating Company conveyed its property and assets 
to the Whitaker Iron Company, as was done in 1900 ; but the acquisi- 
tion of the capital stock of the Wheeling Corrugating Company by the 
Whitaker Iron Company in 1900, as the other method adopted to 
acquire the Wheeling Corrugating Company, was ratified and confirm- 
ed ; and, following such corporate action in 1904 by the two corpora- 
tions interested, the Whitaker Iron Company conveyed, and the 
Wheeling Corrugating Company received back, the same property that 
had been conveyed in 1900. 

From the time in 1900 when the Whitaker Iron Company bought the 
Wheeling Corrugating Company for $250,000 in Whitaker Iron Com- 
pany stock to the time in 1904 when the Whitaker Iron Company 
made the reconveyance to the Wheeling Corrugating Company the 
net earnings of the Wheeling Corrugating Company had been allow- 
ed to accumulate ; and this caused it to come about that in the forma- 
tion of the Whitaker-Glessner Company the Whitaker Iron Company 
received for the 2,255 shares of the capital stock of the Wheeling 
Corrugating Company and for the good will of the Wheeling Cor- 
rugating Company the sum of $1,676,000, which was paid to it by 
the Whitaker-Glessner Company in 16,760 shares of the capital stock 
of the Whitaker-Glessner Company, of a par value of $100 per share. 

The Whitaker Iron Company disposed of its 16,760 shares of Whit- 
aker-Glessner Company stock on January 27, 1904, by ordering a 
distribution in kind amongst its own stockholders of shares of 
Whitaker-Glessner Company stock équivalent to a 300 per cent, divi- 
dend on its own $500,000 capital stock, making 15,000 shares, and de- 
livered in pledge 1,500 other .shares to Robert C. Dalzell, as trustée, 
as collatéral to secure the bonds of the Portsmouth Steel Company, 
then a subsidiary corporation, and retained in its own treasury 260 
other shares, thus making the total of 16,760 shares. 

Pursuant to ordering the distribution to its own stockholders of the 
15,000 shares of Whitaker-Glessner Company stock January 27, 1904, 
the Whitaker Iron Company on March 15, 1905, by action of its 
stockholders and directors, had the Whitaker-Glessner Company is- 
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sue and deliver the 15,000 shares direct to and amongst the stock- 
holders of the Whitaker Iron Company, according to their respective 
interests, and in that distribution the estate of George P. Whitaker 
received 1,500 shares; that number of shares being the ecjuivalent 
of a 300 per cent, dividend upon the 500 shares of Whitaker Iron 
Company stock the estate then owned. 

This holding of 1,500 shares of Whitaker-Glessner Company stock 
by George P. Whitaker's estate was increased 750 shares by a 50 
per cent, stock dividend declared by the Whitaker-Glessner Company 
April 30, 1910, and thereby that estate came to own 2,250 shares of 
Whitaker-Glessner Company stock. 

The estate of George P. Whitaker, pursuant to a decree of the cir- 
cuit court of Cecil county, Md., iîled April 17, 1912, in equity cause 
No. 2,913, made a distribution of thèse identical 2,250 shares of 
Whitaker-Glessner Company stock, and on June 12, 1912, Martha 
E. Whitaker, as executrix of Carrie C. Updegrafï's will, received from 
the estate 282 shares of Whitaker-Glessner Company stock, her full 
distributive share, and on June 12, 1912, Ruth E. Whitaker received 
from the estate 94 shares of Whitaker-Glessner Company stock, 
likewise her full distributive share. 

The estate of George P. Whitaker, deceased, is now the owner of 
500 shares of stock of the Whitaker Iron Company. Martha E. 
Whitaker, as executrix of the will of Carrie C. Updegrafï, deceased, 
is entitled as one of the appellants to an undivided one-tenth interest 
in the estate of George P. Whitaker, deceased; Ruth E. Whitaker, 
the other appellant, is entitled to an undivided one-thirtieth interest 
in the estate of George P. Whitaker, deceased ; together appellants are 
entitled to an undivided four-thirtieths interest in the estate of George 
P. Whitaker, deceased. 

The appellants, among other things, prayed that: 

"And thèse plalntifCs further pray for dlscovery In full and deposit In this 
court, and that said designated défendants, and the légal représentatives 
thereof, be requlred to set forth a complète list and description of every date, 
book, account, record, and writing of whatsoever nature, relating to or con- 
nected with the aforesaid matters, or any of them, which now are or ever 
were lu their possession or control, or state where same can be found, if re- 
moved therefrom, and deposit the same in the office of the clerk of this 
court for inspection." 

In response thereto the appellees produced the records of the cor- 
poration bearing upon the matters in controversy before the court 
belovif for its inspection, and in vérification of the certified copies 
which were filed with and made a part of the pleadings of appellees. 
The court below found the facts as they were shown to be by the disr 
covery made through the production of the corporate records men- 
tioned, and also found that appellants, having prayed for full dis- 
Govery, had been given what they asked for, and could not now be 
permitted to refuse to receive that which they had called for, the au- 
thenticity of which they did not deny. 

Accordingly, the suit was dismissed in the court below upon the 
grounds: (a) That the appellants were not bona fide stockholders ; 
(b) that upon the showing made by the discovery the appellants were 
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not entitled to the relief which they seek; (c) upon jurisdictional 
grounds. 

[ 1 ] We will first consider the question as to whether the appellants 
are entitled to maintain this suit. While they do not allège that they 
are the owners of any of the stock of what is known as the Whitaker 
Iron Company, they do allège that the estate of George P. Whitaker 
owns stock in the Whitaker Iron Company, and that they are entitled 
vipon a distribution of that estate to receive a certain number of the 
shares of such stock. The will of George P. Whitaker, deceased, em- 
powers the trustée to convert the stock of the Whitaker Iron Company 
into money and, after complying with the residuary clauses of the 
testator's will by satisfying advancements and charges to be made 
against each of the distributees, to distribute the rest of the fund as 
directed: "To be paid and distributed * * * to * * * Car- 
rie Whitaker and George P. Whitaker, Jr., share and share alike." 

Thèse appellants take through George P. Whitaker, Jr., and Carrie 
Whitaker, and the provision in the will, "To be paid and distributed 
* * * (-Q * * * Carrie Whitaker and George P. Whitaker, Jr.," 
implies the payment of money and the distribution of the same. This 
provision of the will clearly shows that it was the purpose of the tes- 
tator to hâve the trustée, whom he invested with the légal title to this 
stock, dispose of the same by converting it into money and making an 
equal distribution of the proceeds thereof subject to the limitations 
mentioned. The learned judge who heard this case in the court be- 
low, in referring to this phase of the question, among other things, 
said: 

"In the mémorandum opinion heretofore flled, I expressed doubt as to 
wlietlier plaintiffs are entitled to be eonsidered stoclîliolders of the Whitaljer 
Iron Company. I then held that the détermination of that question must 
dépend largely upon tlie terms of George P. Whltalîer's will, whlch was not 
before me, and upon whether or not plaintifts held, by any other independeut 
title, sliares of stock in the Iron Company. For this reason I required the 
snpplemental bill or statement to be liled by plaintitïs toucliing thèse two 
points. This supplément discloses that plaintiffs liold no stock other than as 
distributees of George P. Whitaker's estate, which they claim bas devolved 
by law upon theœ. Whether this is so or not must dépend upon the con- 
struction to be given the Whitaker will. An authenticated copy of it is not 
yet flled in the case, but what purports to be an unauthenticated copy of it 
is presented by plaintiffs, whlch seems to be conceded by défendants to l)e a 
true copy. From it, it is clear that testator flrst directed his stock in the Iron 
Company and other personalty to be held in trust for the benefit of his wldow 
and upon her death to go into his residuary estate, which residuary estate 
was to be dlvlded equally between liis fire children, but advancements made 
to, and debts owing from, thèse children were to be ascertained from his 
books and accounted for by each In the distribution. He then adds: 'My 
sons Heniy O. Whitaker and Cecil N. Whitaker belng dead, the share of 
Henry C. I hereby direct to be paid and distributed to his children, Carrie 
Whitaker and George P. Whitaker, Jr., share and share alike.' Plaintiffs 
take only through Carrie Whitaker and George P. Whitaker, Jr., and then 
take only such sum of the whole residuary estate, now in the hands of the 
Maryland executor and not yet finally settled ; this stock and other personalty 
bas been redueed to money and the amounts, if any, that Henry C. Whitaker 
may hâve owed his father, the testator, are charged and accounted for. I 
canuot see, from the terms of this will, the Iron Company's stock In kind, 
hâve or can devolve by law upon ijlaintilïs, unless, by agreement between 
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tliem and the exécuter of the estate, they are transferred to and accepted by 
them In lieu of the money tàe will glves them." 

Under thèse circumstances it cannot be said that any of the stock 
devolved by opération of law upon either of the appellants. "An es- 
tate is said to 'devolve' on another when by opération of law, and with- 
out any voluntary act of the previous owner, it passes from one per- 
son to another; but it does not devolve from one person to another 
as the resuit of some positive act or agreement between them. The 
Word is itself of intransitive signification, and does not include the re- 
suit of an act which is intended to produce a particular effect. It im- 
plies a resuit without the intervention of any voluntary actor. Fran- 
cisco V. Aguirre, 29 Pac. 495, 497, 94 Cal. 180 ; First Nat. Bank of 
San José v. Menke, 60 Pac. 675, 677, 128 Cal. 103." Volume 3, Words 
and Phrases (Old Séries), page 2050. Thus it will be observed that 
appellants do not own a single share of stock in the Whitaker Iron 
Company by gift or purchase, and, as we hâve stated, none of thèse 
shares of stock devolved upon either of them by opération of law. 

Among other things, the bill contains the f ollowing allégation : 

"Said estate bas not been judiclally settled. By the terms of hls will, 
settlement was suspended during the lifetime of said testator's widow. Deatl 
has ealled her to his realm of eternal dreams. The défendant Joseph C 
Coudon is the only surviving exécuter trustée of said will and estate of George 
P. Whitaker." 

[2, 3] According to appellants' own showing, they would not be 
entitled to any of the shares of stock which "hâve not been judicially 
settled." The showing made by appellees in the court below in re- 
sponse to the request of appellants clearly shows that there is no foun- 
dation upon which to maintain this suit, even if the appellants had 
been bona fide stockholders at the time of the institution of the same. 
The court below, in referring to this point, among other things, said: 

"Now that the défendants hâve substantially complied with this prayer, I 
am not inelined either to reject or refuse to eonsider thèse records at the in- 
stance of thèse plaintifCs so asking their production ; and in this condition 
of things I am constralned to believe that only a very few facts drawn from 
thèse records wlU be necessary to show that plaintiffs' charges are groundless 
and they hâve no standing in equlty. The bill charges that the Iron Com- 
pany bought the Corrugatlug Company on September 17, 190O, for $250,000, 
and that on January 21, 1904, some three years and four months thereafter, 
the Iron Company 'conyeyed its West Virginia propertles to the former Com- 
pany (Whitaker-Glessner) for a considération of 16,760 shares of the latter's 
capital stock, par value $1,676,000.' Those records show the fact to be that 
the Iron Company sold to the Whitaker-Glessner Company the capital stock 
of the Corrugating Company alone for 16,760 of thèse shares, par value 
$1,676,000, and that 15,000 of thèse shares were distributed in klnd to Geo. 
P. Whitaker's estate, from which plaiutiff Martha E. Whitaker, executrix, 
received 282 shares, and plaintifE Ruth E. Whitaker 94 shares. The contract 
filed shows that they hâve sold thèse shares to Gutman and his associâtes for 
ijSllS per share. Ta*àng the facts admitted by the bill, and supplément them 
with the few above stated from thèse snpplied records, it is apparent that 
thèse ofBcers, directors, and controlling stockholders so bltterly charged with 
fraud, mismanagement, and corruption, in fact secured by purchase for their 
corporation, charged to hâve been defrauded in the promises, the Corrugating 
Company for $250,000, and in less than tliree years and a balf 1 eieatter sold 
it for more than six times the price glven for it, taking in payment stoi k at 
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par whlch in fact was worth and was actually sold by thèse plalntlffs at an 
advance of $15 on the $100 par value. ïliis purchase and sale of the Corru- 
gating Company, it is to be borne in uiind, was consummated more than a 
décade ago, wlien tliere were no unusual conditions, such as now exist, to ad- 
vance priées for such propertles. Comment is hardi y necessary. It is reason- 
ahle to infer, I think, that a good many corporation stockholders in thls coun- 
try would be really delighted to be 'det'rauded' in this way. It is well settled 
that any minority stockholder, seeking redress, must act promptly. Lâches in 
such matters should always put a chancellor upon guard and cause him to 
more carefully ascertain the circumstances, and facts bet'ore assuraing juris- 
diction in the preniises. Hère more than 16 years hâve elapsed since the pur- 
chase was made of the Corruguting Company, more than 12 since the 'back- 
dated reconveyance,' and more than 2 years elapsed, after plaintiffs sold their 
stock, before they instituted this suit." 

The foregoing is conclusive, and for the reasons hereinbefore stated 
we are of opinion that the decree of the lower court should be affirmed. 

WOODS, Circuit Judge. I concur in the resuit on thèse grounds : 
The transactions complained of as fraudulent are alleged to hâve 
taken place from the years 1900 to 1904, more than 12 years before the 
bill was filed on the 7th of April, 1916. There was no allégation of 
ignorance on the part of the i^laintiffs of the alleged fraud, nor how 
nor at what time they obtained knowledge of it, nor vvhat efforts were 
made to ascertain the facts. This delay, without explanation, consti- 
tutes such lâches as to warrant disniissal of the bill upon its face. 
Wollensak v. Reiber, 115 U. S. 96, 5 Sup. Ct. 1137, 29 L. Ed. 350; 
liardt V. Heidweyer, 152 U. S. 547, 14 Sup. Ct. 671, 38 L. Ed. 548. 

In addition to this, the plaintiffs in their bill make only the inost 
gênerai and indefinite charges of fraudulent conversion of corporate 
assets by the directors. The ténor of the bill indicates plainly that 
they relied upon discovery to be made by the défendants to make évi- 
dent particulars of the transactions mentioned to establish the indefinite 
charges of fraud. The answer of the défendant and its exhibits is 
a substantial and full response to the demand for discovery. They 
set out the particulars of ail the transactions brought in question by 
the plaintiffs, and so far from giving any indication of fraud they 
tend strongly to show that ail earnings and profits of the several cor- 
porations involved were properly applied for the benefit of the stock- 
holders. Since the plaintiffs relied on discovery to establish their 
charges, and discovery has shown nothing tending to establish them, 
the District Court was right in dismissing the bill for lack of equity 
in this respect, as well as for lâches. 
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KROUSB et al. v. BBEVARD TANNIN CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. February 5, 1918.) 

No. 1563, 

1. COBPOEATTONS <®=211(6) — STOCKHOLDEE's SuIT — SuFFICIENCY OF BïLL — 

JUBISPICTIONAL AiXEQATIONS. 

Equity rule 27 (198 Fed. xxv, 115 C. C. A. xxv), prescribing ttie jurls- 
dictional requisltes of a stockliolder's blll, as bas been stated by the 
Suprême Court, which framed it, "is Intended to bave a practlcal opéra- 
tion, and to bave that it must as to its requirements be given such play as 
to fit the requirements of différent cases." If the allégations of the 
blll are deemed too gênerai by défendants, their remedy is by motion for 
further and better particulars under rule 20 (198 Fed. xxlv, 115 C. C. A. 
xxiv) ; but the requlrement that the bill set forth with particularlty the 
efforts of plalntlff to secure such action as he desires does not apply, 
where the allégations clearly show that by reason of antagonistlc con- 
trol of the corporation such efforts would hâve been futile. 

2. Corporations <S=>211(6) — Stockholder's Suit — Sufticienct of Bill. 

A stockholder's bill Jield to state facts sufflcient to entitle complain- 
ants, as minorlty stockholders, to invoke the jurisdictlon of a court of 
equity. 

3. CoBPOBATiONS ®=>210 — Stocktioldeb's Suit — Pabties. 

A suit In a fédéral court by minority stockholders against the cor- 
poration, whlch Is a corporation of the state, havlng its property and 
business therein, and the managing dlrector, who is also a citizen and 
résident of the state, in which the bill allèges transactions by the di- 
rectors, who are also the principal stockholders, by which the corporation 
has been defrauded of property for their indlvidual benefit, should not be 
dlsmissed on motion because the other dlrectors are not parties, where 
by reason of their belng out of the Jurisdictlon they cannot be served, 
and if brought In their Joinder would oust the jurisdictlon of the court. 
In such case, such dlrectors, while proper, are not Indispensable, parties, 
even though fuU relief as to ail the transactions alleged cannot be granted 
without their présence, and the court, having jurisdictlon over the cor- 
poration and its property, may and should, under equity rule 39 (198 
Fed. xxix, 115 O. C. A. xxix), and Judidal Code (Act March 3, 1911, c. 
231) § 50, 36 Stat. 1101 (Comp. St. 1916, S 1032), proceed without them, 
and grant such relief as the proofs may warrant and as is withln its 
power. 

4. Courts <@=>347 — United States Courts — Pbocedure — Motion to Dismiss 

Biix. 

Whlle it Is wlthiu the discrétion of the court to entertain a motion to 
dismlss a bill for want of equity apparent upon its face, made under 
equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvl), at any time before the 
hearing, the rule contemplâtes that it be made before the answer is filed, 
and If made afterward it must be determiued on the allégations of the 
bill, without ald from the déniais or allégations of the answer. 

Appeal from the District Court of the United States for the Western 
District of North Carolina, at Asheville ; James E. Boyd, Judge. 

Suit in equity by Charles C. Krouse and Louis T. McFadden against 
the Brevard Tannin Company and WiUiam F. Decker. From a decree 
dismissing the bill, complainants appeal. Reversed. 

^ssFor other cases ses Bame toplc & KEIY-NUMBER in ail Kcy-Numbered DlEests & Indexes 
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Mark W. Brown, of Asheville, N. C. (Clarence E. Sprout, of Wil- 
liamsport, Pa., and John E. Cupp, of Philadelphia, Fa., on the brief), 
for appellants. 

Duff Merrick and F. A. Sondley, both of Asheville, N. C, for ap- 
pellees. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

CONNOR, District Judge. Plaintiffs are citizens and inhabitants 
of the State of Pennsylvania. Défendant Brevard Tannin Company 
is a corporation chartered pursuant to the laws of North Carolina, 
January 13, 1903, conducting its corporate business in the Western 
district of said state. Défendant, Wm. F. Decker, is a citizen and in- 
habitant of the same state. 

Plaintiffs, in their bill, allège : That the objects and purposes for 
which défendant corporation was formed are : To erect and operate 
factories for the manufacture of tanning extracts, and other extracts 
obtained from trees, bark, leaves, plants, etc. To conduct a gênerai 
tanning business, manufacturing leather and leather goods and other 
products made from skins, hides, and peltry of animais. To deal in 
ail kinds of timber, logs, wood, barks, etc., and to manufacture them 
into ail kinds of marketable products and commodities. To manufac- 
ture, buy, sell, and otherwise deal in extracts, oils, f ertilizers, glue, etc. 
That the authorized capital stock of said corporation is $500,000, di- 
vided into shares of $100 each, one half to be preferred and the other 
half common stock. That, of the authorized issue, 1,750 shares of 
preferred and 1,250 shares of common stock has been issued. That 
Edward D. Adams owns 1,100 shares preferred and 620 shares of com- 
mon stock. That George L,. Adams owns 335 shares preferred and 311 
shares of common stock. That défendant W. F. Decker owns 100 
shares preferred and 100 shares common stock. Plaintiff Chas. C. 
Krouse owns 42 shares preferred and 41 shares of common stock. 
Louis T. McFadden owns 49 shares preferred and 41 shares com- 
mon stock. George L. Adams, Edward D. Adams, and Wm. F. Decker 
are, and hâve been since its organization, directors of the company. 
George L. Adams is, and has been since its organization, président; 
Wm. F. Decker, secretary and treasurer and manager of the company. 

As grounds of complaint, and the basis upon which complainants 
seek the intervention of the court and relief against the alleged wrong- 
ful conduct of the majority stockholders, directors, and managing 
officers of the company, the plaintiffs, among other things, allège : That 
they hâve, at ail times, refused to permit plaintiffs to bave any voice 
in the control and management of the company. That Edward D. 
Adams has never attended a meeting of the board of directors, never 
visited the plant, or given any attention to the affairs of the company, 
but has willfuUy neglected and carelessly absented himself from the 
meetings of the board of directors. Practically the same complaint 
is made of Geo. L- Adams, another director, with the resuit "that the 
business is deteriorating" in a number of respects, pointed out in the 
bill. That the said directors, being also the managing officers, with in- 
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tention of defrauding the Brevard Tannin Company and the complain- 
ants, caused to be issued and delivered to the said W. F. 'Decker, one 
of the directors aforesaid, 100 shares of the common stock of the Com- 
pany, for which no considération passed from the said parties to the 
Company, "but the same was issued and delivered to the said Wm. F. 
Decker as a part of an unlawful and fraudulent agreement between the 
said Edward D. Adams, Geo. L,. Adams, and Wm. F. Decker, as here- 
inafter set out." That on the 15th day of March, 1913, the said Ed- 
ward D. and George Iv. Adams and Wm. F. Decker caused a deed to 
be executed of the company to John W. McMinn, for the nominal 
considération therein expressed of $10, conveying to said McMinn cer- 
tain tracts of land described in an exhibit attached for the real consid- 
ération of $27,000. That there was no warrant or authority given to 
the said parties to make such sale, but that it was made at a grossly in- 
adéquate price, to the great préjudice of the company. That on Oc- 
tober 28, 1912, défendant Wm. F. Decker, director of said company, 
entered into a contract with one L,ouis Carr, afterwards assigned to 
the Carr Dumber Company, by which said Decker was to receive ail 
of the wood usable in making tanning extracts from a tract of land 
containing 69,000 acres, a part of the Vanderbilt estate. That an in- 
terest in the said contract was subsequently assigned by Decker to 
George L. Adams. That in making said contract Decker was acting 
for and in behalf of the stockholders of the Brevard Tannin Com- 
pany, and said contract was in fact made by Decker with Carr, for 
the use and benefit of the said company. That the contract was made 
in his own name, and lie has refused and neglected, and still refuses 
and neglects, to assign the same to the company. That the contract 
was taken in the name of Decker, pursuant to a fraudulent agreement 
and understanding between said Edward D. and Geo. L,. Adams and 
Decker. That by the sale of the land to McMinn the company was 
denuded of ail woodland which it then owned, and ail of its available 
wood supply in that vicinity taken from it. That the issue of the 100 
shares of stock to Wm. Decker was made in considération of the 
promise of said Decker to supply the company with wood from the 
Vanderbilt tract. That he is not now able, nor has he been able since 
the exécution of said contract, to supply the company with wood, ex- 
cept by virtue of the acquiescence of the Champion Fibre Company, 
to which said Decker has sold ail of the wood to be taken from the 
Vanderbilt tract, to the extent of his capacity to produce during the 
whole period of his contract with said Douis Carr. 

The bill charges : That Wm. F. Decker embezzled and converted 
to his own use $93.11 of the money of the défendant company. That 
he forged the name of one John Morris upon a check drawn by said 
company for ^337.75, appropriating the amount to his own use. That 
said Decker fraudulently appropriated other money belonging to said 
company to his own use, giving particulars thereof — ail of which acts 
on the part of Decker were well known, or should hâve been known, 
to said Edward D. and Geo. L. Adams. That Decker eut wood from 
the lands of the company, and sold same, of the value of $4.S6, to 
the Champion Fibre Company, which he converted to his own use. 
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That by reason of the négligence, carelessness, and inattention of the 
business of the said directors and managing officers the stockholders 
of the Company hâve been damaged, the property allowed to depreciate 
and decay, its business permitted to be dissipated, so that the company 
has lost approximately the sum of $50,000 a year during the year 1915, 
and during the year 1916 the sum of $100,000 per year, etc. 

For the purpose of meeting the jurisdictional requirements of equity 
rule 27 (198 Fed. xxv, 115 C. C. A. xxv ; Hopkins, Eq. Rules [2d Ed.] 
172), complainants allège: That they were shareholders of the Com- 
pany at the times of the transactions mentioned, of which they com- 
plain. That the suit is not a collusive one to confer jurisdiction on 
the District Court of the United States for the Western District of 
North Carolina, of which said court would not otherwise bave jurisdic- 
tion, but is instituted in good faith for the purposes herein stated. 
That they brought the transactions of which they complain to the at- 
tention of said Edward D. Adams, Geo. L. Adams, and Wm. F. 
Decker, as officers and directors of said Brevard Tannin Company, so 
they would hâve full opportunity to redress said wrongs; but said 
officers and directors failed and refused so to do, and assumed the 
same antagonistic and partisan attitude as that theretof ore manifested 
by them towards plaintiffs. 

The bill prays that process issue to the défendant company and to 
Wm. F. Decker. The other directors are not within the jurisdiction of 
the court and are not joined as défendants. They pray that a re- 
ceiver be appointed to préserve the property of the company until the 
final decree, and for such other and further relief as the nature and 
, circumstances of the case require, etc. 

Défendants filed joint answer, denying ail of the material alléga- 
tions of the bill, setting out, by way of exhibits, the contracts referred 
to and the correspondence between complainants and the officers and 
directors of the company. The record states that, after the bill and 
answer had been filed, and after dépositions had been taken by défend- 
ants, on the merits of the suit, and after said action had been set 
down for hearing, défendants orally moved to dismiss the bill upon 
the ground that it did not allège facts sufficient to constitute a cause of 
action, and upon the further ground that it appeared f rom the bill that 
Geo. L. Adams and Edward D. Adams were indispensable parties de- 
fendant and that they were without the jurisdiction of the court, and 
if they were made parties défendant the jurisdiction of the court 
would be ousted, because of the citizenship of the said George L. and 
Edward D. Adams ; and it was upon this motion that the final decree 
was entered. This statement is signed by the District Judge. The 
decree dismissing the bill recites the motion and : 

"That the court is of opinion tliat said bill fails to properly allège tacts 
Kuflicient to constitute the cause of action therein attempted to be set up, 
jJKl said bill is therefore hereby dismissed." 

[1] The brief, and oral argument of défendants, challenge the right 
of the complainants to invoke the équitable power of the court, be- 
cause they hâve not complied with the requirements of equity rule 27. 
As this nuestion lies at the threshold of the discussion, it should be 
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disposée! of before the sufficiency of the bill, in other respects, is con- 
sidérée!. 

The rule prescribing the allégations which are required to be made, 
in bills brought by stockholders in such cases, was first formulated in 
1882 and known as equity rule 94, in accordance with the conclusion 
reached by the courts as the resuit of former décisions. Hawes v. 
Oakland, 104 U. S. 450, 26 L. Ed. 827. In the new equity rules of 
1912 it is No. 27. 226 U. S. 656, 33 Sup. Ct. xxv; Hopkins, New 
Fed. Eq. Rules, Annotated (2d Ed.) 172. The only addition made to 
the original rule are the words at the end, "or the reasons for not 
making such effort." 213 U. S. 435, 29 Sup. Ct. 540, 53 L. Ed. 862. 
The bill, in regard to the sufficiency of the allégation required, of the 
particularity of the efforts of the plaintiffs to secure such action as 
they desired on the part of the managing directors and, "if neces- 
sary, of the shareholders," is critically analyzed. It is insisted, and 
authorities cited to maintain the contention, that the averments made 
by complainants that "they brought the transactions of which they com- 
plain to the attention of the directors," etc., does not meet the re- 
quirements of the rule ; that the complainants should hâve set forth 
the time and place, the spécifie manner in which the efforts were made, 
•etc. It is further objected to the sufficiency of the averment that com- 
plainants were shareholders at the time of the transactions complain- 
ed of ; that they should hâve stated the dates upon which they became 
shareholders. 

In regard to the criticism of the bill upon the first ground, it would 
seem that if the directors were informed of the conduct complained 
■of, and an opportunity given them to investigate the truth of the 
charges, and they failed and ref used to do so, or to take any action in 
regard thereto, the spirit of the rule was complied with. While it 
may be that complainants should hâve alleged the date upon which 
they became shareholders, the remedy for their failure to do so was 
to move the court, as permitted by rule 20 (198 Fed. xxiv, 115 C. C. A. 
xxiv), that "further and better particulars" in this respect be furnish- 
ed. This is a new rule, based upon the English practice. A number 
'of defendant's grounds of objection to the bill would hâve been met 
by its application. The purpose and scope of the rule — construed in 
the light of décisions of the English Court of Chancery — is discussed 
in an enlightening and interesting manner by Judge Dayton (D. C. 
N. D. W. Va.) in Whitaker v. Whitaker Iron Co., 238 Fed. 980. The 
principle upon which rule 94 (27) is founded, before its adoption, and 
the rule itself, has been discussed and construed in a large number of 
cases in the fédéral courts. Many of them are cited in the briefs of 
counsel in this case. While the underlying thought upon which the 
rule is based is well understood, of necessity its application is, to a 
large extent, dépendent upon the facts developed in each case. "Rule 
"94 is intended to hâve practical opération, and to bave that it must, 
as to its requirements, be given such play as to fit the conditions of 
différent cases." Del. & Hudson Co. v. Albany & Sus. R. R. Co., 213 
U. S. 435, 29 Sup. Ct. 540, 53 h. Ed. 862. In that case the questions 
'certified to the court présent, in a large measure, the contentions made 
in this appeal. The rule is quoted — the last clause — ^prescribing the 
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necessity for setting forth, with particularity, the efforts of plaintiffs 
to secure action on the part of the managing directors or trustée, and, 
if necessary, of the shareholders, and the causes of their failure to ob- 
tain such action, constituted the debated point in the case. Mr. Justice 
McKenna, in an enlightening opinion, discusses the décisions and 
principles involved, saying: 

"The purpose of the rule hardly needs explanatlon. It is intended to secure 
the fédéral courts from imposition upou thelr jurisdiction and recognizes the 
right of the cor[)orate directory to corporate control ; In other words, to 
make the corporation paramount, even when Its rights are to be protected or 
sought through litigation. Cases In thls court hâve indieated such right. 
But the directory may be derellct and tlie interest of stockholders put In 
péril, and a case hence arises in vvhich the right of protecting the corpora- 
tion accrues to them. Rule &4 (21) expresses primarily the conditions whlch 
must précède the exercise of such right, but emergencies may arlse in which 
the antagonism between the directory and the corporate interest may be un- 
mistakaWe, and the requirements of the rule may be dispensed with, or it Is 
more accurate to say, do not apply." 

After citing cases, in which the requirements of the rule were en- 
forced, the learned justice cites as an illustration of the cases, "where 
the circumstances take the cases out of the rule." Doctor v. Harring- 
ton, 196 U. S. 579, 25 Sup. Ct. 355, 49 L. Ed. 606. After stating the 
essential allégations in the bill in that case, he says: 

"It will be observed, therefore, that there was no compliance with the re- 
quirements of rule 94 (27), as expressed in its letter. The efforts that were 
made to secure the action of the managing directors or trustées were not 'set 
forth with particularity.' Nothing was alleged but the domination of John 
J. Harrington and his control of the directors. What he did, and in what 
way he exerted control, was not alleged. In other words, the bill seemed' 
to show a case, not of compliance with the requirements of rule 94 (27), but 
circumstances which exeused from such compliance. * » * And we de- 
cided that thèse principles (upon which the rule was based) were satisfied by 
the allégations of the bill and that such antagonism existed between the 
complainants in the suit and the directors of the corporation that they would 
BufEer irrémédiable loss if not permltted to sue. In other words, complainants 
were in such a situation by reason of the power which Harrington possessed 
over * » ♦ the corporation — directors and stockholders — that appeals to 
them for action would hâve been futile." 

Almost every suggestion made in this case is made and disposed 
of in the opinion in that case. A few illustrative cases may be cited : 

"Equity rule 27, * * * which requlres certain prellmlnary steps to be 
taken by the stockholder before bringing his suit, will be dispensed with wheu 
the interests of the directors are antagonistic to those of the corporation, 
where this fact is shown by the pleadlngs." Ogden v. Gilt Edge ConsoU 
Mines Co. (C. C. A. 8th Cir.) 225 Fed. 723, 140 C. C. A. 597: 

'•The bill allèges that plalntifiC has not made request of the ofllcers and 
directors to bring the action because of the fact that such request would be a 
useless and jdle performance, and that the défendants McKinney and asso- 
ciâtes, who made the contract, and beneflt by It, are in the absolute control 
of the afifairs of Quinescec. The record fuUy sustains thèse allégations. The- 
requirement of equity rule 27, in the respect referred to, was thus met." 

An exhaustive review of the recently decided cases in Heinz v, 
Nat. Bank of Commerce, 237 Fed. 942, 150 C. C. A. 592, relieves us 
of the necessity of doing more than refer to the opinion of Judge 
Booth in that case. In Wathren v. Jackson Oil & Refining Co., 235 
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U. S. 636, 35 Sup. Ct. 225, 59 L. Ed. 395, Mr. Justice Hughes, in 
pointing out the respects in which the bill failed to coraply ivith the 
rule, says: 

"Nor does it appear that, by reason o£ antagonistlc control of the corpora- 
tion, such a request would be futile." 

There the plaintiff was the holder of a majority of the stock — no 
suggestion of fraud is made. The class of cases coming within the 
exception to the rule is stated by Mr. Justice Brandeis in United 
Copper Co. v. Amal. Copper Co., 244 U. S. 261, 37 Sup. Ct. 509, 61 
L. Ed. 1 1 19, as when the directors "stand in a dual relation which pre- 
vents an unprejudiced exercise of judgment," or "that such applica- 
tion would be futile (as when the wrongdoers control the corporation)." 
The allégations in the bill, which, upon its motion, défendants admit 
to be true, bring the case clearly within the cases to which, as said by 
Mr. Justice McKenna, "the rule does not apply." 

[2] We are thus brought to consider the challenge made to the bill 
and sustained by the court — that it does not sustain facts sufficient to 
constitute a cause of action, or to entitle the complainants to seek any 
relief in a court of equity. It is true that the spécifie relief demarided 
is the appointment of a receiver; but the court is not compelled to 
grant the prayer, but may, upon the proofs adduced, either dismiss the 
bill for failure of proof, or grant such relief as, upon the allégation 
and proof, the complainants show themselves entitled to. If, as al- 
leged and admitted by the motion to dismiss, the managing officers, 
being also the majority shareholders, hâve conducted the affairs of 
the corporation, conveyed its prôperty, made contracts, as alleged — 
committed other acts prejudicial to the interests of the complainants, 
ininority stockholders — it would seem that a court of equity should 
take cogniz£«ice at least to the extent of investigating and ascertaining 
the truth in regard to the transactions set f orfh in bill. Itmay be that, 
upon fuU investigation, the défendants will be able to show that the 
plaintiffs are making a f aise clamor, and that they hâve no gro'und for 
complaint. It appears that an answer was filed and dépositions taken 
by défendants bef ore the motion to dismiss was made. It would seem 
more in accordance with the course usually pursued by courts of 
equity that the cause should proceed to a hearing rather than at this 
stage of the proceeding a motion to disrniss allowed. We are of the 
opinion that there was error in holding that the bill did not allège 
facts sufiScient to entitle plaintiffs to invoke the jurisdictioh of the 
court. 

[3] It is said, however, that Edward D. Adams and George L,. 
Adams are indispensable parties défendant, and that, if brought into 
the case as défendants, the jurisdiction of the court would be ousted. 
While, as provided by rule 29 (198 Fed. xxvi, 115 C C. A. xxvi), the 
motion to dismiss may be made for nonjoinder of essential parties, the 
practice of courts suggest, not a decree disniissing the bill, but an 
order to make sUch parties. Itis.itisisted that this would not help 
the complainants, bëcause, as George L. Adams is a citizen and résident 
of Pennsylvania, the résidence of complainants, upon being brought 
into the record, a case would be created wherein complainants and 
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one of the défendants are citizens and résidents of the same state. 
Rule 39 (198 Fed. xxix, 115 C. C. A. xxix; Hopkins, New Fed. Eq. 
Rule 204) provides that : 

"In ail cases where it shall appear to the court tliat persons who might 
otherwise be deemed proper parties to the suit carmot be made parties by 
reason of their being eut ot the jurisdietion of the court, or Incapable other- 
wise of being made parties, or because their joinder would oust the jurisdie- 
tion of the court as to parties before the court, the court may, in its discré- 
tion, proceed in the cause without making such persons parties; and in such 
case the decree shall be without préjudice to the rights of the absent parties." 

See, also, Judicial Code, § 50. 

Are Edward D. Adams and Geo. h. Adams necessary, or indispensa- 
ble, or only proper, parties ? For an interesting discussion and analysis 
of decided cases regarding this question, which bas given to fédéral 
courts mucb concern, see Street's Fed. Eq. Prac. vol. 1, § 502 et seq. 
It may be conceded that, if Edward D. and George L,. Adams are 
indispensable parties, within the définition found in well-considered 
opinions of the Suprême Court, the bill must be dismissed. It is not 
within the saving provisions of equity rule 39, or section 50 of the 
Code. The corporation is a party défendant, served with process on 
its secretary and treasurer, and one of the directors, Wm, F. 'Decker, 
individually, also is a party. It is insisted that, because the other 
two directors, nonresidents, who bave willfully and negligently failed 
to discharge their manifest duties as directors, and bave either know- 
ingly or fraudulently permitted its managing officer to make contracts 
in fraud of, and prejudicial to, its property and interests, and embezzle 
its f unds, are not made parties because service cannot be had on them, 
the court had no power to make any decree for the protection of the 
property or the rights of the shareholders. We are unable to per- 
ceive why, with the corporation and its managing director, secretary, 
and treasurer, under whose control the property is found, as parties 
to the suit, a decree may not be made appointing a receiver of the prop- 
erty, with direction that he bring such actions, or suits in equity, 
against the directors, or other persons, as may be necessary to pro- 
tect its interests. Whether in this suit decrees may ';>e made, regard- 
ing the transactions set out in the bill of which plaintiflfs complain, in 
the absence of Edward D. and George L,. Adams, is not necessary 
to décide. If the court bas before it the necessary parties to enable 
it to grant any substantial relief, the bill should not be dismissed. 
Wbile it is true that, in the absence of George L- Adams, a decree can- 
not be made giving relief to the company for the 'vrong sustained on 
account of the matters alleged in regard to the contract made with 
Louis Carr, and alleged to bave been assigned to Geo. L,. Adams, pur- 
suant to a fraudulent agreement between Edward D. Adams, Geo. I,. 
Adams, and W. F. Decker, the fact that the contract was made and 
assigned to Geo. L,. Adams, under the circumstances alleged, establishes 
for the purpose of this suit a valuable property right in the company, 
which should be protected and enforced in some appropriate manner 
by this court, or through its receiver. The purpose for which the in- 
tervention of the court is invoked in this suit is not necessarily that 
249 P.— 35 
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decrees be made herein, respecting such transaction, of which com- 
plaint is made, but that f ull and complète relief be afforded to the cor- 
poration against the frauds, neglects, and wrongdoings— breaches of 
duty — of its directors and officers. This is not a case in which the title 
to the corporate property is vested in the directors, and it is sought to 
affect it — transfer title or otherwise. The property, rights of action, 
and remédies for wrongs sustained by the corporation are vested in 
the corporate entity, which is unable to assert or enforce them or pro- 
tect its property, by reason of the antagonistic relation assumed by its 
oiificers and directors. The condition presented by the record is some- 
what similar, in this respect, to that dealt with in Lowenthal v. Georgia 
Const. & P. R. R. Co. (D. C.) 233 Fed. 1010. The défendant railroad 
company executed a deed to the Columbia Trust Company, of New 
York, to secure a large bonded indebtedness. The plaintifif held $6,000 
of the bonds, upon which default had been made in payment of in- 
terest. He called upon the trustée to take action for the foreclosure 
of the trust. The trustée declined to act. The plaintiff, among other 
things, alleged that the corporation was insolvent, etc. Upon a motion 
to dismiss the bill, because the trust company was not a party, Judge 
Speer — quoting rule 39 — said : 

"The contention that the bill niust be dismissed because the trustée Is not 
made a party défendant Is equally unfounded. The trustée is a corporation 
.and a citlsien of New York. It Is not found in this district, and does not volun- 
tarily appear. But the rallvvay property is hère, and to this the lien and 
mortgage securing plaintiff's bonds Inheres. Hère, also, is the défendant 
corporation, a corporation of this state. In such cases the court may enter- 
tain jurlsdictlon and proceed to the trial and adjudication of the suit be- 
tween the parties who are property before it ; but the Judgment and decree 
rendered thereln shall not conclude or préjudice other parties not legally 
served with process, nor voluntarily appearing to answer. • » * Obvi- 
ously, to joln the trustée as a party, as a citizen of another state, at this 
tlme, when It cannot be served, would be to hazard the jurlsdictlon of the 
court to grant prellmlnary relief now sought." 

It is undoubtedly true, as argued by counsel for défendants, and 
sustained by the abundant authority cited by them, that "when a de- 
cree will directly affect a person or his rights he must be a party to 
the proceeding, regardless of any question of estoppel." The rule in 
regard to the necessity for joinder of parties in suits in equity is stated 
by Chief Justice Marshall in Elmendorf v. Taylor, 10 Wheat. 167, 6 
L. Ed. 289: 

"In the exercise of its discrétion, the court will requlre the plaintiff to 
do ail in his power to bring every person eoncemed in interest before the 
court. But, If the case may be completely decided as between the litlgant 
parties, the circumstance that an Interest exlsts in some other person, whom 
the process of the court cannot reaeh, as if such party be a résident of 
some other state, ought not to prevent a decree upon its merlts. It would 
be a misappllcatlon of the rule to dismiss the plaintiff's blU because he has 
not done that which the law will not enable him to do." 

See Shields v. Barrow, 17 How. 130, 15 L. Ed. 158. 
In Bamey v. Balto. City, 6 Wall. 280, 18 h- Ed. 825, Mr. Justice 
Miller says : 

"The leamlng on the Subject of parties to sults in chancery is coplous, and 
within a limited estent the prlnciples which govern thelr introduction are 
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flexible. There is a class of persons having such relations to the matter in 
controversy, merely formai or otherwlse, that, while they may be called 
proper parties, the court will take no account o£ the omission to make them 
parties. There is another class of persons whose relations to the suit are such 
that, if their interest and their absence are brought formally to the attention 
o£ the court, it will require them to be made parties, if wlthin its jurlsdic- 
tlon, before deciding the case. But, if this cannot be done, it will proceed to 
adminlster such relief as may be in Its power between the parties before it. 
And there is a third class, whose interest in the subject-matter of the suit, 
and In the relief sought, are so bound up wlth that of the otlier parties, that 
ther légal présence as parties to the proceeding is an absolute necesslty, 
without whlch the court cannot proceed. In such cases the court refuses to 
entertain the suit, when thèse parties cannot be subjected to its jurisdietiou." 

It would seem that the instant case is within the second class. The 
plaintiff allèges that, by reason of the fraudulent and wrongful con- 
duct of its majority stockholders and managing officers, the corporate 
property has been dissipated and its business prejudiced; that rights 
of action hâve accrued to the corporation against such officers. 
Thèse transactions are set forth in the bill and admitted for the pur- 
poses of this discussion. The bill further charges that the président, 
directors, and secretary and treasurer, whose dutv it is to prosecute 
such actions as may be necessary to protect the rights of the corpora- 
tion, occupy in respect to such transactions antagonistic relations to 
the corporation and its rights. It so happens that the suit to redress 
the wrongs and enforce the rights of the corporation must be brought 
against those whose duty it is to bring and prosecute them to judg- 
ment. The plaintiffs bring the corporation and one of the managing 
officers before the court, and seek such relief as it may be in its power 
to grant. They challenge the power of the court to grant any relief, 
and demand that, in the face of the allégations in the bill, admitted 
to be true, the suit be dismissed because two other persons, also di- 
rectors, who are beyond the jurisdiction of the court, are not made 
parties, and that if made parties, by reason of the place of their rési- 
dence, the court would be without jurisdiction to proceed. Conced- 
ing that, without their présence, or the présence of Geo. L. Adams, 
fuU and complète relief in respect to one of the transactions of which 
complaint is made, cannot be granted, we do not perceive any valid 
reason why, with the corporation before the court, it may not proceed 
to investigate the truth of the allégations of the bill for the purpose of 
ascertaining whether any relief may be granted. If it shall âppear 
that the corporation has sustained injury by the conduct of its officers, 
why may not a receiver be appointed, with direction to institute such 
suits in equity or actions at law as may be necessary to protect the 
interests and enforce the rights of the corporation? For that purpose 
we are of opinion the court has before it the essential necessary par- 
ties. The decree would not préjudice the right of the nonresident 
persons, in such actions, to deny and demand proof of the allégations 
against them. In dismissing the bill for nonjoinder of thèse parties 
there was error. 

[4] Défendants suggest that, conceding the attack on the bill is 
not sustained, the court, by an examination of the answer, will learn 
that full and complète déniais, sustained by exhibits attached, are 
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made, and that the decree, for that reason, should be affirmed. It is 
held that the motion to dismiss for nonjoinder of parties must be dis- 
posed of upon the allégations of the bill, without the aid of any alléga- 
tions in the answer. Bogert v. Southern Pac. Co. (D. C.) 211 Fed. 
776. By equity rule 29, demurrers and pleas are abolished; défenses 
must be made either by a motion to dismiss or by answer. In this 
case défendants answered, and dépositions by défendants were taken. 
While it is within the discrétion of the court to entertain a motion to 
dismiss for want of equity apparent upon the face of the bill, at any 
time before the hearing, the rule contemplâtes that it be made before 
the answer is filed : 

"If the défendant move to disralss the bill or any part thereof, the motion 
may be set down for hearing by either party upon five days' notice, and if it 
be denied, answer shall be filed wlthln flve days thereafter, or a decree pro 
confesso entered." 

The défendant may not, by filing his answer, move to dismiss upon 
déniais of the allégations of the bill, or by new matter set up in his 
answer. The motion must be heard and decided upon the allégations 
of the bill, as upon demurrer. The rule which prevails in courts of 
equity, in disposing of motions to dismiss because the bill does not 
set up facts sufficient to constitute a cause of action, is to overrule the 
motion, and let the case go to hearing, unless it is founded upon an 
absolutely clear proposition that, taking the allégations to be true, the 
bill must be dismissed at the hearing. Rallston Steel Car Co. v. Nat. 
Dump Car Co. (D. C.) 222 Fed. 590. 

For the reasons stated, the decree dismissing the bill must be re- 
versed, and the cause proceed to hearing. 

Reversed. 



ROGERS V. HINCKLE. 

(Circuit Court of Appeals, Fourth Circuit. February 4, 1918.) 

No. 1574. 

1. Vendoe and Purchaseb iS=70 — Option to Purchase — Phice — Constktjo- 

TION. 

A eontract between eomplainant and défendant, after its reformation by 
the court to conform to the actual agreement of the parties, gave eom- 
plainant an option to purchase for $35,000 certain land and the Personal 
property thereon, which entitled hlm also to the surrender of a inortgage 
for $5,000 on his own property held by défendant. The eontract further 
provided that, in case défendant received a bona fide offer for the land 
acceptable to him before expiration of the option, eomplainant mlght pur- 
chase at the same price. Such an offer was received of $25,000 for the 
land and Personal property, but having no référence tO' complainant's 
mortgage. Ooinplaluant tendered such amount and demanded a convey- 
ance of the land and the surrender of the mortgage, and on défendantes 
refusai brought suit for spécifie performance. Beld that, under the eon- 
tract, his tender was Insufficient, as the offer received by défendant was 
équivalent to one of $30,000 for the entlre property covered by the eon- 
tract, including the mortgage. 

^ssFo» other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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2. Specifio Performance ®=126(1) — Persons Entiti^d to Remedy. 

Complalnant's tender having beeii more than sullicient as the con- 
tract read before its reiormation, and as défendant also prayed for 
affinnative relief, complainant, who paid a valuable considération for ttie 
coutract, was entitled to spécifie performance on payment of the suni 
found due by the court. 

Cross-Appeals from the District Court of the United States for the 
Eastern District of South CaroHna, at Charleston ; Henry A. Middle- 
ton Smith, Judge. 

Suit in equity by H. K. Rogers against E. E. Hinckle, as trustée. 
From the decree, both parties appeal. Affirmed. 

The opinion of the District Judge was as f ollows : 

The complaint in tliis case appears to hâve been origiually filed in the court 
of common pleas for the county of Florence about the (5th of January, 1917. 
Tlioreafter, on the ground of diversity of cltizenship, the cause was duly re- 
moved to this court. The défendant, having beeu duly served with process, 
has appearcd and answered. The case, being at issue, came on to be heard. 
The testimony has been taken, and counsel for both plaintiff and défendant 
huve been heard. Tlie facts of the case appear to be that the ijlaintift, H. K. 
Kogers, was heavily indebted upon certain mortgages to J. F. Muldrow and 
Mrs. Emma Lee Muldrow. He seems to hâve purclaased from them, or one 
of them, three tracts of land in Florence county (the largest tract being a tract 
partly in Florence and partly in Darlington county), for which he agreed to 
pay the sum of $40,000. He seems to hâve paid no cash, but paid the $40,000 
by three bonds secured by mortgages: One bond dated December 16, 1912, con- 
ditioned for the payment of $20,000 to J. F. Muldrow, secured by a mortgage 
of 585 acres, partly in Florence and partly in IDarlington countles, witli 
certain Personal property ; one bond of the same date to Emma Lee Muldrow, 
conditioned for the payment of $15,000, secured by a mortgage upon two tracts 
of land in Florence county, one tract containing 173 acres and the other tract 
containing 10.36 acres. ïhese two bonds together made $35,000, and the 
other $.'>,000 he paid by a bond of the same date for $.0,000 to J. F. Muldrow 
secured by a mortgage on 143 acres of land in Darlington county, sometimes 
referred to as the home place of H. K. Eogers. It will be seen, therefore, that 
the property purchased l)y H. K. Rogers comprised three tracts of land, of SS.'Î 
acres, 173 aigres, and ]0.3() acres, for which, with the personal property re- 
ferred to in the luoi'tgage, he agreed to give the priée of $40,000, and which 
$40,000 was paid by a mortgage of $3ô,000i on the purcliased premises, and a 
mortgage for $5,000 on a separate pièce of property in the county of Darling- 
ton, which belonged to Itogers personally, and which he did not purchase from 
Muldrow. For conveuieiice hereafter in tli'is decree this last iiroperty, which 
îjelonged to Rogers personally, wili be referred to as tlie Darlington property, 
and the other three pièces of property, ^Ahich were purclmsed from J. F. 
Muldrow and l^.mraa Lee Muldrow, will be referred to as the Florence property, 
altlMiugh the largest of the three pièces is also partly in Darlington county. 

Thèse mortgages were ail on tlie 8tli day of January, 1913, assigned by the 
Muldrows to one John Kiiker. Thereafter a concern called J. F. Muldrow 
Company became bankruijt, and in pursuance of soine settlement of the in- 
debtedness of the Muldrows, either directly or through the said J. F. Mul- 
drow Company, thèse tliree mortgages given by H. K. Rogers to J. F. Muldrow 
and Emma Lee Muldrow were assigned to the défendant, E. E. Hinclile, as 
trustée for certain creditors, subject to the prior assignments made to John 
Kuker. E. E. Hinckle thus owning as trustée ail the three mortgages, nego- 
tiations were had between himself and the plaintiff, H. K. Rogers, to put the 
matter in a shape which might obviate the necessity and expense of a fore- 
closure, and after the negotiations an agreement was entered into, on or about 
the 7th day of January, 1916, to the efl'ect that H. K. Rogers would convey to 

^ssFot otUer cases see saoïo totnc & KEY-NUMBER io ail Key-Numbered Diaests & Indexes 
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E. E. Hinckie, as trustée, the three tracts of land, with the Personal property 
thereon, so as to vest the tltle to tte property absolutely in E. E. Hinckie, 
subject only to the payment of the prior mortgages asslgned to John 
Kuker, and then that Hlnckle would agrée that the property might be re- 
purohftsed by H. K. Rogers for tlie sum of $35,000, and that, if Rogers 
paid the sum of .?35,000, which was $5,000 less than he owed on his three 
mortgages, he would reeeive the property in Florence county and also 
hâve his outstanding mortgage on the property in Darllngton satlsfied and 
the mortgage returned to him ; It being dlstinctly understood that the agree- 
ment was to the effeet that he was to get a concession of $5,000 on his pur- 
chase priée— that Is to say, in lieu of paylng $40,000, he was to pay only 
$35,000, and thereupon hâve the Florence property and his original own in- 
dividual property in Darllngton free from mortgage. 

In pursuance of thls agreement Rogers on the 7th day of January, 1916, ex- 
ecuted a deed of conveyanee to E. B. Hlnckle of the three tracts of land in 
Florence county, pnrporting to be for the sum of $35,000, and in the convey- 
anee declared that. the property eonveyed was subject to the mortgages given 
to secure an Indebtedness whlch was then larger in amount than the considéra- 
tion stated, to wit, $35,000, whlch mortgages were to be kept open as muni- 
ments of tltle. On the same day, January 7, 1916, Hinckie, as trustée, executed 
a lease to Rogers of ail the three tracts of land In Florence county, with the 
Personal property, to run as to the 31st of December, 1918, for the annual rent 
of $2,250, to be paid on the 15th of October in each year ; and on the same 
day Hlnckle executed an agreement In wrltlng that in considération of the 
conveyanee to him of the property by Rogers and of the lease of the same 
from him by Rogers he granted to Rogers the rlght and privilège of purchasing 
the three tracts in Florence county and the Personal property leased "at such 
priée and on such terms as shall be acceptable to me and ofCered by a bona fide 
purchaser therefor at any tlme previous to the Ist day of October, 1918," 
or "if no such bona fide ofCer shall be made for the purchase of the property 
durlng the period mentloned, then at and for the sum of thirty-flve hundred 
dollars (.$3,500.00)." The agreement further stipulated that Hinckie would 
within the time above mentloned, on demand of Rogers, convey to him the 
three described tracts free of incumbrances upon Rogers complying with 
the terms of the option by the payment of the stipulated purchase prlce. No 
mention Is made in thls agreement or option as written of the tract of land 
in Darllngton county or the mortgage for $5,000 thereon. Thereafter, on or 
about the 15th of December, 1916, one D. T. MeKelthan, a bona fide purchaser, 
made an ofifer to Hlnckle to buy the three tracts land in Florence county with 
the Personal property thereon included in the lease, for the sum of $25,000. 
Nothlng in thls ofCer covered or referred to the mortgage for $5,000 on the 
Darllngton property held by Hlnckle by assignment from Kuker ; so that the 
efCect of McKeithan's offer was to pay Hinckie $25,000 for the Florence tracts 
and Personal property and leave Hinckie still holding the $5,000 mortgage on 
the Darllngton property. MeKelthan was informed by Hinckie that, under 
the latter's agreement with Rogers, Rogers was entitled to the privilège of 
first making the purchase at the priée offered. On the submission of thls offer 
to Rogers he purported to accept and then requlred that on the payment by 
him of $25,000 Hinckie should exécute to him a conveyanee of the three 
tracts of land in Florence county free of ail incumbrances and at the same 
time deliver to him du! y satlsfied the $5,000 mortgage on the Darllngton 
property. 

This Hinckie decllned to do, and thereupon H. K. Rogers Instltuted thèse 
proçeedings, first, to bave the option or agreement of 7th January, 1917, re- 
formed and corrected, by therein dlstinctly statlng that upon Rogers com- 
plying with the terms of the option the outstanding mortgage for $5,000 on 
the Darllngton property should also be delivered to him by Hlnckle duly sat- 
lsfied ; and, second, for a spécifie performance of the option so reformed, by 
requlring Hinckie on the payment of $25,000 to convey to Rogers tbe three 
tracts with the personal property in Florence county free from ail Incum- 
brances and also to deliver to him fully satisfied his mortgage for $5,000 on 
the tract In Darllngton county. 
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The défendant by his answer dénies tliat the option or agreement of Janu- 
ary 7, 1917, ever covered or vvas intcnded to cover the mortgage for $5,000 on 
tlie Darlin.a;ton proyerty, and dénies tliat défendant ever agreed that, if 
Rogers comylied with tlie terms of that option, that mortgage would be pald 
and delivered up to liim. ïhe défendant further, by way of a counterclaim 
for alfirmative relief, sets up tlie mortgage for $5,000 on the Darlington 
property and prays a foreclosure and sale of it. 

[1J Tbe flrst question to be determined under the pleadings is as to whether 
or not the option or agreement of the 7th of January, 1916, sliould be reformed 
and correrted. After hearing ail tlie testimony the court is satisfied that thls 
option or agreement as written failed to correctly express the agreement or 
understanding of the iiarties in two partlculars: First, in that the words 
thirty-five hundred dollars as the priée to bo paid liy Kogers was evidently a 
nilstake or typographical error and that it should read thirty-flve thousand 
dollars. Next, under the testimony and admissions of détendant it clearly ap- 
pears that tbe understanding and agreement of the parties was that Rogers 
sliould liave a concession of $5,000 on the priée of $40,000 at which to repur- 
chase the property, and that if he paid the $35,000, or if he paid such a price 
as should be acceptable to Hinckle, and offered by a bona flde purchaser at any 
tlme previous to the Ist day of October, 1918, the mortgage for $5,000 on hls 
Darlington property was to be part of the property purchased or acqulred 
by the payment of the purchase priée ; otherwise, he could not hâve beeii 
sure of obtainlng the concession of $5,ci00. 

It is therefore ordered, adjudged, and decreed that the option or agree- 
ment herein exeeuted by E. E. Hinckle, trustée, on the 7th day of January, 
1916 (according to the instrument put in évidence in this case), be and the 
same is hereby reformed and corrected as follows: First, by striking out the 
words "thirty-five hundred dollars ($3,500.00)" in letters and figures on the 
Une next above the last Une of the flrst page, and insertlng in lieu thereof 
"thirty-flve thousand ($35,000.00) dollars" ; second, by inserting between the 
words "deed" and "upon," in the third Une of the second page the foUowlng 
words: "And to deliver up to Mm the mortgage for $5,000 on the 143 acres 
In Darlington county duly satisfied." 

[2J The next question is: Is the plaintifC entitled in thèse proceedings to 
a spécifie performance of this option or contract as reformed? The plaintiflf's 
construction of the contract is that, the offer made by McKeithan as a bona 
flde purchaser being $25,000, he, the plaintiff, was entitled, on payment of the 
same amount, to hâve a conveyance of the three tracts of land and Personal 
property in Florence county free of incumbrances, and also to hâve the mort- 
gage for $5,000 satisfied upon the Darlington property. This construction and 
claim of the plaintifC is, however. In efCect $5,()bO less than the offer made 
by McKeithan, and, if allowed, would resuit in Rogers obtainlng, not only the 
concession of $5,000 on his original purchase prlce of $40,000, but of obtaining 
a concession of $15,000 on that purchase price, for he would thus obtain for 
$25,000 what he had originally agreed to pay $40,000 for. In the opinion of the 
court Rogers Is not entitled to spécifie performance upon any such construction 
of the contract as contended by him. The offer purporting to be accepted by 
Rogers is not the offler made by McKeithan. The offer made by McKeithan 
was $25,000 for the three tracts of land in Florence and the Personal property 
alone, and this left Hinckle free to hold and enforce his mortgage for $5,000 
on the Darlington property, and therefore, in efCect, the offer of McKeithan 
was $30,000, and not $25,000. This would hâve given Rogers a concession of 
$10,000, or $5,000 more than he was entitled to by his own understanding of 
the agreement. Yet Rogers' attempt is to obtain a concession of $15,000, on 
the ground that his tender of the $25,000, being the amount offered by Mc- 
Keithan for a part of the property, should, under the wordlng of the option, 
cover the whole of the property therein mentioned, and entitle Rogers, not 
only to that property that McKeithan was to get, but to the $5,000 mortgage. 
This the court finds that he is not entitled to ; that the true option was to allow 
him to acquire the property, includlng his $5,000 mortgage, only by an ofCer 
and a payment équivalent to the bona flde offer received by Hinckle. Thls he 
has failed to comply wlth. 
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The plaîntiff, however, submits to the court that, If the court reforms the 
agreement, he should be allowed, on compliance wlth the agreement iu ac- 
cordance with the construction of the contract now made by the court, to re- 
quire spécifie performance on the part of Hinckle; that Is to say, that if 
Kogers wlU now pay the sum of $25,000, with Interest from the date of 
tender, say the 16th day of December, 1916, and will recogiiize as valid and 
outstanding the mortgage upon hls property In Darlington, and leave Hinckle 
free to foreclose or enforce It, he should hâve spécifie performance of the 
contract. The défendant inslsts that Rogers is not entitled at this stage to any 
such decree ; that he is not entitled to a spécifie performance until he should 
hâve tendered the amount, the full payment under the option ; and that, hav- 
ing been notifled of the offer made by McKeithan and having failed to tender 
an amount equal to it, he has lost his right to a spécifie performance. The 
agreement or option In the présent case and under ail the circumstances is not 
one in wliich tirae would so appear to be of the essence of the contract as to 
defeat the right of the court to relleve against a forfeiture. It does not ap- 
pear that the rights of any tliird parties hâve intervened, such as would make 
it inéquitable to a:ilow Rogers the opportunity now to comply with his option. 
One of the earllest acts of the Court of Ohancery, In a case of mortgage by 
way of conditional sale, was to refuse to allow the forfeiture, but to decree a 
time for rédemption, under what was callsd the etiuity of rédemption. This 
présent option is not dlssimilar, and if the court could relieve upon the 
positive ternis of a sale under whlch the title became absolute In the mort- 
gagee upon tlie failure of the mortgagors to perform, it can certainly relieve 
under tlie circumstances of the présent agreement. 

It is to be borne in mind that this agreement is not a mère option, but an 
express ùnderstaiiding for valuable considération, and that Rogers has already 
executed his entlre part of it. He was under no obligation to exécute th© 
conveyance of the land to Hinckle, thus yielding up hls equity of rédemption: 
yet he did so. He conveyed to Hinckle his title to the land, whlch would. If 
he had retaiued, bave Insured him an opportunity to exercise his equity of 
rédemption under any proceedings for foreclosure. He also accepted a lease 
of the property, whlch is expressly made one of the considérations for the 
option. This lease seems to hâve secured imder the namc of rent what in 
efCect paid the interest on the prlce of $.'55,000. And, furthermore, the de- 
fendant himself does not stand on the option as wrltten, for it is necessary to 
reform the option also to protect the défendant Hinckle. If the option was In 
force as it read for .$.'?, 500 ouly, and not .$:i3,000, the tender made by Rogers 
would hâve been ample to cover ail his obligations. It Is not a case in whieh 
counter equlties should be overlooked. Both plaintiff and défendant hâve 
come Into court, setting up and seeklng affirmative équitable relief. The 
maxim. "He who seeks equity must do equity," is as approprlate to the con- 
duct of the défendant as that of the complainant. Brown v. Lake Superlor 
Iron Co., 134 U. S. 535, 10 Sup. Ct. 604, 33 U Ed. 1021. Rogers has already 
parted wlth ail the considération he was to give for the option. The défendant, 
having received It, Is not discharged on his part by the mère signing of the 
option; he must perform Its stipulations as required by Its terras in the same 
conformity to equity as is reiiuired of the complainant. 

It is therefore ordered, adjudged, and decreed that the plaintiff, H. K. 
Rogers, do, wltliin 30 days from tlie date of this decree, pay to the défendant, 
E. E. Hinckle, trustée, the sum of ?25,000, with interest tliereon at the rate 
of 7 per cent, per annum from the 16th day of December, 1916, together with 
the sum of $5,350, with Interest thereon at the rate of 7 per cent, from tlie 
8th day of February, 1916, together wlth the sum of $250, which Is allowed 
by this court as a reasonable counsel fee to be paid under the terms of the 
mortgage for the recovery of the said sum of $5,350, with interest in thèse 
proceedings, and that upon the payment of ail the same the défendant, E. E. 
Hinckle, as trustée, do exécute and deliver contemporaneously with such 
payment to the plaintiff, H. K. Rogers, a deed of conveyance in good and 
sufflcient form of ail the three tracts of land in Florence and Darlington coun- 
ties described in the agreement or option contract of the 7tb of January, 1916, 
free of incurabrances, wlth ail the other property that day leased to said H. K. 
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Eogers, wliicli sliall be on hand at the tlme of compliance by the saîd H. K. 
Eogers with this decree, and do at the samé time deliver up to the said H. 
K. Eogers his bond and mortgage to J. F. Muldrow, dated the Kith day of 
Deceinber, 1912, to secure the sum of $5,000, ou the tract of land in Darlington 
coiinty éontaining 143 acres, duly satisfled in form to bave such satisfaction 
duly recorded on the record of the said mortgage. 

It Is further ordered and deereed that ou tlie failure of the plaintlff to com- 
ply with this decree by the payment of the sums above mentloned wlthln the 
time limited he shall be debarred of any further right, title, or privilège in 
and to tlie lands and premises described in the option or agreement dated 
January 7, 1916, and of any right, title, or privilège under said agreement, and 
that the défendant may apply to this court for an order of foreclosure and sale 
of the 143 acres in I^arlingtou county, or for sucli other decree to enable him 
to foreclose and realize thereon as uiay be meet and proper. It is further 
ordered that the cost of thèse proceedings to the date of this decree, includ- 
Ing the entry thereof, shall be divided ; each party paying his own costs 
where the same are severable, and one-half vi'here the costs are incurred in 
the cause generally. 

W. F. Stevenson, of Cheraw, S. C, for appellant and cross-appel- 
lee. 

Henry E. Davis, of Florence, S. C. (Willcox & Willcox, of Florence, 
S. C, on the brief), for appellee and cross-appellant. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PER CURIAM. We are satisfied with the disposition of this case 
by the court below, and find no occasion to add anything to the views 
expressed in the opinion of the learned District Judge. 

The decree is accordingly affirmed. 



Rlîin V. SHAFFER. 
(Circuit Court of Appeals, Sixth Circuit. Mareh 6, 1918.) 

No. 2872. 

1. Cancei.laïion of I>'Stkome.nts <S=o58 — Incidental Relief. 

Equity havnig jurisdiction of a suit to cancel a contract between com- 
plainant and défendant, glvlng défendant a percentage of the profits 
whlch were ex])ected to resuit from coniplainant's acquisition of a lease- 
hold, in which transaction défendant was interested, on the ground that 
défendant concealod a profit received from the owner, may, for the pur- 
pose oï doing complète justice betweeu the parties, decree a recovery of 
the sum concealod by défendant. 

2. Phincipal and Agent <S=i48 — Duty of Agent. 

Absolute faithfuhiess and loyalty are required of an agent in whom 
confidence is iilacod. and personal beneflt to him secretly obtained is 
incompatible with relation to agency. 

3. FkATTD <©=3ll(2) — MlSBEPEESENTATION'S — OPINION. 

Where défendant, when he interested complainant in the acquisition of 
a leasehold, stated that it could he obtained for $60,000, but when the 
negotiations were actually entered into the owner demanded $65,000, 
defendant's statements concerning the .^60,000 were a mère expression of 
opinion only. 

4. PAirrNKiîSHip ®=:»5 — Relation — Intention. 

ïhe relation of the parties is determined by their Intention, and mère 
participation in profits will not alone establish a partnership. 

^zsFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexe» 
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5. CoNTRACTS ©=>147(3)— Construction. 

In construing a contraet, the intent of the parties Is to be gatliered 
from the entire contraet and ail the circumstances of the case. 
0. Joint Adventubes <S=>4(1) — Good Faitii — Duty of Associates. 

Where parties engage in a coinmon enterprise by way of joint ad- 
venture, each has the right to demand and expect from his associâtes 
good faith in ail that relates to their cornmon Interests. 

7. Joint Adventubes ©=>1, 4(1) — Wiiat are — Concealment op Profits. 

Défendant interested complalnant in the acquisition of a leasehold, 
stating that It could be bought for $60,000. The owner, who was selling 
the lease, to buy out hls partners in the dry goods business, demanded 
$65,000. Complainant, after an independent investigatioB, agreed to 
pay the amount demanded, and he and défendant entered into a contraet 
provlding that for compensation for his services défendant should 
reeeive a certain percentage of the expected profits of the transaction. 
When the transaction w&s closed the owner was able to buy out hls 
associâtes for $60,000, Instead of $65,000, as he expected, and on defend- 
ant's demand the owner paid hlni the extra $5,000, which profit défendant 
concealed. ffeld, that the parties, regardless of the form of the con- 
traet, were .joint adventurers, there belng no sharlng In the losses, so as 
to make theni partners, and, whlle défendant was bound to exercise good 
falth towards complainant aud to account for the profits, his conceal- 
ment of the profit under the circumstances, as It was unexpected, should 
not work a forfeiture of his rights in the whole enterprise. 

8. Joint Adventdres <S=>5(1) — Actions Between Associates — Remedt. 

While assumpsit is the proper remedy for the recovery of a liquldated 
sum withheld by one joint adventurer from his associâtes in the trans- 
action, recourse may be had to equlty, where the amount is unllquldated 
and there is also a prayer for cancellation of the written contraet be- 
tween the parties relatlng to the transaction. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan; Arthur J. Tuttle, Judge. 

Suit by Charles B. Shaffer against George F. W. Reid. From a 
decree for complainant, défendant appeals. Reversée, with direc- 
tions. 

R. M. Brownson, of Détroit, Mich. (Alex. J. G. Groesbeck, of Dé- 
troit, Mich., of counsel), for appellant. 

Hal. H. Smith and Léo M. Butzel, both of Détroit, Mich., and Hen- 
ry A. Gardner, of Chicago, 111., for appellee. 

Before WARRINGTON and DENISON, Circuit Judges. and 
HOLEISTER, District Judge. 

HOLLISTER, District Judge. Burns-Hickey Company, a corpo- 
ration engaged at Détroit in the dry goods business, Burns and Hick- 
ey each owning half of the common stock, and Navin and Mullin own- 
ing the preferred stock, had a lease from the Ferguson estate on the 
premises in Détroit in which it carried on its business, running for 
25 years fromAugust 17, 1912, at $25,000 a year. Burns, the prési- 
dent, and Hickey disagreed and the stockholders authorized, and 
caused to be advertised, a sale of the assets, including the lease. 

Reid, the appellant, for many years connected with Bradstreet's 
Mercantile Agency and at the time and for a number of years their 
représentative at Détroit, knew Burns and of his business troubles and 

@=»For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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of the intended sale. Burns had several offers for tbe lease, one at 
$75,000, one at $80,000, and one at $100,000, which apparently failed 
only because of technical objections raised by the prospective pur- 
chaser's lawyer. The lease was of great value, the property being sit- 
uated in that part of Détroit which at that time comnianded large 
rentals constantly and rapidly increasing in amount. 

Shaffer, the appellee, was a capitalist of Chicago, having apparently 
much ready money, with whom Reid had become acquainted through 
an investment of Shaffer's in Détroit. Burns wished to get rid of 
the other stockholders and to continue the business himself. He had 
practically no money, but he devised a plan for the sale of the lease, 
which contemplated a payment of sufficient cash by the purchaser to 
buy out the other stockholders, and, after the assignment of the lease 
to the purchaser, a re-lease from him for the balance of its term. 
Hickey ofïered to sell for $20,000. The sale of the assets was pro- 
ceeding at a loss, and it is probable Burns at first thought that each of 
the interests of Navin and MuUin could be had at the same figure, for 
Navin told Burns he would take what the others did. Burns did not 
then know what Mullin would take. 

Reid at first determined to buy the lease himself. Not having the 
ready money, he tried to borrow it and tried to interest others. Fail- 
ing, he thought of Shafïer, and got in touch with him through Shaf- 
fer's brother, Harry, who was connected with Shaffer's Détroit busi- 
ness. Shafïer and his attorney, Gardner, came from Chicago to Dé- 
troit, and on March 12, 1913, paid $65,000 to Burns. Shafïer took an 
assignment of the Burns-Hickey lease and executed on that day a 
new lease to Burns-Hickey Company and Burns of the same premises 
at a rental of $35,000 a year for the first 12 years and for the remain- 
ing 12 years, 5 months and 16 days of the lease $40,000 a year. On 
the same day, Shafïer and Reid entered into a contract wherein it was 
recited : 

"Whereas, George F. W, Eeid, acting for the said Charles B. Shaffer, has 
carried on ail the negotiations looking to the ijurchase of the lease of said 
property, and the re-leasing of the same ; and whereas, the parties hereto 
are désirons of settling the compensation to be paid by the said Charles B. 
Shaffer to the said George F. W. Reid for his services and arranging for the 
payment of the same" 

— and in considération of thèse witnessed, among other things, that 
Reid was to hâve $2,000 per year net after Shafïer had received from 
rentals $65,000, with 6 per cent, interest, and agreed "to accept said 
payment as hereinbefore stipulated in full payment for his com- 
missions and services rendered to" Shafïer. It was provided further 
that, in case the premises should be vacated, Reid should be given "the 
first opportunity of negotiating a lease of said premises for thirty- 
fîve thousand ($35,000) dollars or better"; that in case the premises 
should be leased for less than $35,000 then his payment under the 
contract should be prorated, and in default by Burns-Hickey Com- 
pany in payment of rent the $2,000 would be suspended until the 
premises were leased to other parties. 

On the same day Burns paid his associâtes $20,000 each, totaling 
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$60,000, and on the next day, March 13, he gave two checks to Reîd, 
each for $2,500, one dated March 13 and the other March 17. The 
payée was not named. Reid put in his own name, indorsed the checks, 
and drew the money in cash from the bank on which they were drawn. 
He had an account at that bank. In a later transaction, Shaffer found 
out that Reid had received thèse checks. Thereupon he brought this 
suit against Reid to recover $5,000 and for a cancellation of his con- 
tract with Reid, on the alleged ground that Reid was his confidential 
agent in the transaction, upon whom, and upon whose représentation 
that the cash required was no less than $65,000, he relied — pra3nng 
that Reid account to him for the $5,000, that the contract be canceled, 
and Reid enjoined from prosecuting any suit on it. 

The trial court found the action to bave been properly brought in 
equity, that Reid deceived Shaiîfer as to the amount of cash necessary 
for the deal, had acted in the dual capacity of confidential agent for 
both Shafïer and Burns in the same transaction, and, while so acting, 
improperly received compensation from each for his services. The 
prayer was granted. Ail of the errors assigned either cover thèse two 
findings, or attack the fîndings and final decree on the ground that 
they are contrary to the évidence and without sufficient évidence to 
support them. 

[1] We think the equity jurisdiction of the court was properly in- 
voked. The action was to cancel a written contract continuing in na- 
ture, which, by its terms, gave Reid certain control in obtaining new 
tenants in the event the property became vacant. Shaffer was not 
required to await Reid's pleasure in bringing a suit, and his remedy 
was fuller, more complète, and more adéquate by an action in equity 
to cancel the contract, and, thus obtaining jurisdiction, to obtain, if 
justly he should hâve it, a decree in one suit canceling the contract, 
and incidentally, in doing complète justice between the parties, to ob- 
tain a recovery of the money. Simpkins' Fédéral Equity Suit (2d 
Ed.) pp. 22, 23, 24; Bank of Kentucky v. Stone (C. C.) 88 Fed. 383, 
391; Schmidt v. West (C. C.) 104 Fed. 272, 274; Mutual Life Ins. 
Co. V. Pearson (C. C.) 114 Fed. 395, 397; 2 Story's Eq. Jur. (13th Ed.) 
art. 700; Boyce v. Grundy, 3 Pet. *210, *21S, 7 L. Ed. 655; Sullivan 
V. Raiiroad Co., 94 U. S. 806, 811, 24 L. Ed. 324. 

[2] On the facts so stated, and in view of the rule of agency that 
when one authorizes another to act for him and in his stead, relying 
upon him and on his judgment and discrétion, absolute faithfulness and 
loyalty are required of him in whom the confidence is placed, and 
Personal benefit to him secretly obtained is incompatible with the 
relation between the parties (Mechem on Agency [5th Ed.] §,§ 178, 
1588, 1589, 1590), no attack on the decree could successfully be made. 
But the facts stated are but the skeleton of the case, the complète 
structure of which only appears when ail the facts, circumstances, 
and necessary inferences are disclosed. 

[3-7] On Reid's initiative, through Harry Shaffer, he and Shaffer 
met and discussed the purchase of the lease. In that conversation 
there is no doubt that Reid, in speaking of the amount of cash involv- 
ed, said something about $60,000, and indicated his plan that he and 
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Shaffer should share the profits equally. Shortly thereafter Reid, on 
March 4, 1913, wrote a letter to Shaffer at Chicago, in which he set 
forth the advantages of Bums' lease, and Burns' intention tobuy eut 
the interests of the other stockholders from the money received for 
the lease. The letter proceeds: 

"The net cost of the lease to you is $65,000, and lie will in turn pay you 
.$32,500 per annuni for the first ten years, plus 5 per cent., and for the next 
flfteen years he will pay you an annual rental of $35,000, and will in turn 
asslgn to you the subleasea as they are made and this will be net to you. The 
way I figure is this: That it will take between eight and nine years to pay 
you back the entire $65,000, together with interest at 5 per cent ; af ter that 
time the excess over the $25,000 will be divided equally." 

He said men of ability who knew the conditions in Détroit were ail 
of opinion — 

"that this is a very excellent proposition so far as we are concerned and can- 
not see any chance whatever for any loss. * * » i ^m convinced that this 
is a good proposition, and I only wlsh I, personally, were in possession of 
this amount of money, as I would be very glad to invest my own funds In 
same if I had it. * * * You can dépend upon me to protect your interests 
at ail tLmes, and will say that this is riglit in my Une, for the reason that I 
own a number of iileees of real estate in Détroit and hâve made a very 
close study of the conditions hère, and in this proposition I know that I 
am right, and that tliere is no chance whatever for you to lose, but, on the 
contrary, will make a large sum of money." 

Shafifer's Chicago lawyer, Gardner, after reading the letter, was 
requested by Shafïer to go to Détroit and détermine whether the prop- 
osition was a good one in his opinion. Gardner came to Détroit and 
met a number of important persons acquainted with real estate val- 
ues. He talked with Reid, who took him to see Burns. Gardner 
testified : 

"BuTOS said it was a very good deal ; that he had an ofCer at that time 
of $75.000 cash for his leasehold, but that he was anxious to go on with the 
business, and he would rather sell his leasehold for $65,000 and get a lease 
back than sell it for $75,000." 

Gardner reported to Shaffer favorably. After hearing Gardner's 
report, Shaffer, seeing the opportunity for greater profit, wrote Reid 
(March 7) that his attorney had submitted his report and that after 
thinking the matter over he determined to make the foUowing offer — 

"which you may submlt to Burns: I will pay $65,000 cash for an assignment 
by the présent lessees of the leuse from the Fergusou estate. I will then 
exécute a sublease to Burns on the foUowing terms: $35.000 per year for 12% 
years, and $40,000 per year for the balance of the term. * • * If this 
proposition is satisfactory, send me a copy of the original lease at once. My 
attorney will prépare a lease from me to Burns and will submit it to him for 
approval. * ♦ * Of course, there may be certain minor détails to con- 
sider; but we can settle them wheu the papers are prepared." 

It thus appears that Reid's proposition to Shaffer was not accepted, 
and Shaffer's counter proposition not only contained a material in- 
crease in the rental ($50,000) but left the way open for him to obtain, 
as he did obtain when the transaction was carried through, 6 per cent, 
on his $65,000 before anything was paid to Reid, instead of 5 per cent. 
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Burns objected to the increased rental. Reid wrote to Shaffer March 
10, 1913: 

"When I ijroposed the Increase in rentalto Mr. Burns, he at flrst felt that 
we were pressing him pretty hard, but after explaining it to liim, and talk- 
ing the matter over with him, I proved to him that the proposition was a 
fair one, inasmuch as, at tlie end of 12 years, he would share in the beneflts 
of the increased value of the property and eould well attord to pay that rental. 
He finally consented. It is my judgment, however, that after a conférence 
between ail of us on. Wednesday that every détail can be arranged satisfac- 
torlly to ail concerned." 

Burns accepted, but not until after his friend Clark of the First 
National Bank advised him to do so. Shaffer's proposition of $65,000 
in cash and larger tentais was made with absolutely no reliance upon 
Reid, or anything he had said. Even if it were true that Reid had 
at first said positively that the cash involved was $60,000, that repré- 
sentation was not the inducing cause of Shaffer's entering into the 
transaction. However, after full independent investigation, Shaffer 
fîxed the figure at $65,000 himself, as the cash he was wiUing to pay. 
In fact, Reid did not know, and could not hâve known, that Mulhn 
would take $20,000 for his stock. Burns did not know, nor could he 
hâve known, that fact, for Mullin was demanding $25,000, and was 
not wilHng to take less until the very day the transaction was closed. 
Burns then brought him to terms by telling him that, unless he took 
$20,000, the whole deal would fall through. 

The record does not disclose when, if at ail, Reid learned of Mul- 
lin's demand. Notwithstanding Shafïer'.s testimony as to the positive 
quality of Reid's statement (denied by Reid), Harry Shaffer's testi- 
mony, on cross-examination, that Reid said he "thought" the stock- 
holders would sell for $60,000, must be taken as true, because, if for 
no other reason, it alone comports with reason and probability. That 
Shaffer honestly thought the original figure was $60,000 is shown by 
his letter of March 5 to his brother, Harry, the day after receiving 
Reid's letter. He says, among other things : 

"It shows that I am obligating myself, not only to pay the $65,000, but, 
in addition, $25,000 a year for 25 years, whlch changes this thing very ma- 
terially. As I nnderstood it from Ùie conversation in Mr. Reid's office, when 
1 put up this $60,000 then, but .1>65,000 now, that was the extent of my 
liabilities. * » * However, rather than to disappoint you and Mr. Reid, 
it, on examina tion by ray lawyer, he finds it a fairly sare investment, I will 
put up the money on this condition: After I get my money bacU, which will 
take about 8% years, there will be an income of $10,000 a year. I will take 
$6,000 of this, and you and Mr. Reid split the other $4,000. You dug up the 
dough ; consequently you are entltled to half of the commission with Mr. 
Reid. That would be my way of looklng at it, and I think Mr. Reid will be 
perfectly agreeable that you should hâve it." 

Whatever was said about the $60,000 was nothing more, and could 
hâve been nothing more, than a tentative suggestion of the probable 
amount of cash the transaction would require. It was the expression 
of an opinion only. Southern Development Co. v. Silva, 125 U. S. 
247, 256, 8 Sup. Ct. 881, 31 L. Ed. 678. Reid took Burns' proposition 
of $65,000 and certain rentals to Shaffer. Burns made the price, not 
Reid. Shaffer was in Chicago; Burns in Détroit. Shaffer sent back 
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a counter proposition for submission to Burns. The terms were made 
by Shaffer, not Reid. Reid gave his opinion to Shaffer on the value 
of Burns' offer; but it was not that which influenced Shaffer. He 
relied on Gardner. Reid tried to bring Burns up to Shaffer's offer, 
but Burns did not rely on him in accepting it. He relied on Clark. 
We are unable to see how, under thèse circumstances, he was the 
confidential agent of either Shaffer or Burns, on whose judgment and 
discrétion they or either of them relied. 

But it is said by Shaffer that Reid told him $65,000 was the least 
Burns "could buy his partners out for." Just when and where that 
was said, if it was said, does not clearly appear. But, assuming that 
Reid said so and that it is material, the facts show the statement to 
be substantially true. Burns testified positively and repeatedly that 
he never offered the lease to Reid, or anybody else, at less than $65,- 
000. Why Burns put this figure at $65,000 is easy to understand. 
Hickey would sell for $20,000; Navin had said he would take what 
the others took; but Mullin was insisting on $25,000. This makes 
$65,000. In one aspect, if Navin would require what Mullin was 
willing to take, $70,000 would be needed. It may be that Burns' ne- 
cessities were such, including his désire to get rid of the other stock- 
holders and run the business himself, that, as he says, he might hâve 
taken less than $65,000. He could not say. That he might hâve done 
so is mère spéculation. This we regard as unimportant, for the 
price he fixed was his own, never deviated from, and was a figure 
prudence and apparent necessity required. Shaffer knew what the 
money was needed for, and neither Burns nor Reid knew, nor could 
hâve known, but that the amount necessary was at least $65,000. 

We are unable to see anything in the relation between Reid and 
Shaffer, under the circumstances disclosed, which imposed a duty on 
Reid to Shaffer to try to get Burns to throw off a part of the cash 
the stockholders were demanding. If it is suggested that Reid is es- 
topped to deny an agency by the offer in his letter to look after Shaf- 
fer's interest and by the language of the contract, it may be said that 
the offer was declined by Shaffer, and in any event was made after 
the cash price was fixed, and really had to do with matters subséquent 
to the purchase. What relation, in légal contemplation, is established 
in the infinité variety of men's dealings with each other, is sometimes 
a matter of exceedingly careful discrimination. Reid's lawyer. Me- 
Kay, with whom Reid and Gardner consulted briefly, dictated the con- 
tract in their présence ; but it is not probable that the use of the words 
"negotiations" and "commission" and "compensation" were intended, 
through any technical meaning they bear, to give a character to the 
contract différent from the relation the testimony and the contract 
show the parties bore to each other. 

The relation Reid sustained to Shaffer was quite différent from 
agency within the meaning of the rule. From the beginning Reid in- 
sistently and repeatedly demanded of Shaffer one-half of the profits 
after Shaffer got his money back and interest. The profits were ail 
rentals over the $25,000 a year Shaffer must pay as assignée of the 
original lease. Shaffer and Harry understood Reid's claim perfeçtly. 
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Harry, who had introduced Reid to his brother, and who was ac- 
customed to receive 25 per cent, of the profits of deals in which lie 
introduced his brother as the financial man, was demanding one-half 
of Reid's share of the profits. The matter was never settled until 
the day the transaction was closed, and afterwards, as nearly as may 
be gathered from the record, Shaffer held the whip hand and required 
Reid to agrée to Harry's participation with Reid in equal shares. 
Reid was compelled to come to Shaflfer's terms. Thèse were based on 
rentals fixed by Burns in the original proposition brought to Shaffer. 
Those terms showed a profit, figuring not too exactly, of about $10,000 
a year. Even this Shaffer was not willing, as the contract shows, to 
divide on the percentage of 50 per cent, to himself and 25 per cent, 
each to Reid and Harry. But the division he was willing to make, 
and did make, was 20 per cent, for each of the others. The $2,000 to 
Reid in the contract is that 20 per cent. 

It will be noticed, however, that at the increased rentals required 
by Shaffer, and obtained by him, the annual profit would be something 
between $12,000 and $13,000, resulting in Shaffer's obtaining consid- 
erably over 60 per cent, and Reid and Harry considerably less than. 
20 per cent. But the circumstances and the contract itself show that 
the basis on which Shaffer and Reid were dealing was a division of the 
profits. It is true Reid's share was a fixed sum, but it was neverthe- 
less a share in the profits, because he had not dealt with Shaffer on 
any other basis during the whole transaction, and the contract itself 
shows that if the rate of rental were reduced to less than $35,000 
Reid must suffer proportional abatement, and if Shaffer's lessee de- 
faulted in the rent Reid would get nothing. 

Reid was not Shaffer's agent, nor was he his partner. The rela- 
tion of the parties to each other is determined by their intention. 
Berthold v. Goldsmith, 24 How. 536, 542, 16 L. Ed. 762 ; Beecher 
V. Bush, 45 Mich. 188, 204, 7 N. W. 785, 40 Am. Rep, 465. It was 
said by Mr. Justice Harlan in London Assurance Co. v. Drennen, 
116 U. S. 461, 472, 6 Sup. Ct. 442, 444 (29 U Ed. 688): 

"Mère participation In profits wonld glve no snch interest eontrary to tlie 
real intention of the parties. Persons cannot be made to assume tlie re- 
lation of partners, as between themselves, wben their purpose is that no [sueh] 
partnership shall exist. There is no reason why they may not enter iuto au 
agreement whereby one of them shall participate in the profits arlslng from 
the management of partlcular property without his becoming a partner with 
the others, or without his acquliing au interest In the property itself, so as to 
efCect a change of title." 

"The real test of partnership," says Judge Ward, "is whether the parties 
are jointly Interested as principal s and may bind each other by their acts or 
engagements within the scope of the enterprise." Kelth v. Kellermann (C. 0.) 
169 Fed. 196, 199. 

It is immaterial that the words "commission," "compensation," "ne- 
gotiations," etc., are used, for the intention of the parties is to be 
gathered from the entire contract and ail the circumstances of the 
case. It was said by Judge Cooley in Beecher v. Bush, 45 Mich. 188, 
194, 7 N. W. 785, 40 Am. Rep. 465, citing Chancellor Kent in Post v. 
Kimberly, 9 Johns. (N. Y.) 470, 504: 
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"The law must déclare what Is the légal import of thelr agreements, and 
names go for nothlng when the substance of the arrangement stiows them to 
be inapplicable." 

The circumstances will not stand the tests vvhich détermine agency 
or the partnership relation, and yet Reid's relation to Shaffer required 
good faith. Reid may be described as a "quasi partner," responsible 
to Shaffer for losses sustained by misconduct or misapplication of the 
funds, who owes with respect thereto the same duties and obliga- 
tions as would exist if the parties had been partners in fact and law. 
Marston v. Gould, 69 N. Y. 220, 225. The enterprise was a joint 
adventure. The subject is dealt with at some length in Jackson v. 
Hooper, 76 N. J. Eq. 185, 197, 74 Atl. 130 (27 L. R. A. [N. S.] 658), 
wherein the headnote aptly states the opinion of the court : 

"A 'joint adventure' may exist where persons embark in an undertaUing 
without entering ou the prosecution of the business as partners strlctly, bub 
engage in a common enterprise for thelr mutual beneflt ; tliey each hâve the 
right to demand and expect froni their associâtes good faith in ail that re- 
lates to their common interests." 

Shaffer claims the $5,000 as his own, since it was a part of his 
$65,000; but it was not his. The money belonged to Burns, who 
made it when he forced Navin to abate his price in that amount, and 
we see no reason, as between them, why Burns should not hâve given 
it to Reid if he wished to do so. But, as between Reid and Shaffer, 
good faith required that Reid should inform Shaffer of the receipt 
of the money. The understanding for a division of profits neces- 
sarily meant ail profits. The division on the basis of profits required 
that both parties should know what ail the profits were. 

It would not be useful to discuss at length the respective théories 
of Burns and Reid upon which the payment was made. Some of their 
explanations hâve éléments of plausibility, and some are altogether 
futile; but it is quite clear that, for some reason, Reid did not wish 
it known he had received the money. On our theory of the case the 
reason was that Reid appreciated his relation to Shaffer, and was 
willing to, and did, secretly appropriate an unexpected profit which 
belonged to both parties. Équity requires that Reid account to Shaf- 
fer for that money. On such accounting, a part of it would belong 
to Reid; but just what part, under the terms of the contract, it would 
be impossible now to détermine. The money should be paid to Shaf- 
fer. Such payment will accelerate the time when Reid's receipts are 
to begin, and thereby lengthen the time during which he will partic- 
ipate; but that participation will include the $5,000 in the ratio 
that $2,000 a year bears to the total profit of that year. 

Since what Reid was to get was not "commissions," as upon an 
agency, or "compensation" for services rendered, whatever the con- 
tract says, and the transaction was a joint adventure on the basis of 
profits, we know no rule which would require a forfeiture by Reid 
of ail the fruits of the joint enterprise. As it was not contemplated 
that any part of the profits should be paid to Reid until a time still 
far in the future, we think the just disposition of the case requires 
the présent payment to Shaffer of the $5,000 and interest, but that the 
249 P.— 36 
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•contract should remain in full force. Under ail the circumstances, 
neither party can justly complain of this conclusion. 

[8] We are aware that in some cases of joint adventure assump- 
sit has been regarded as the proper remedy for the recovery of a liq- 
uidated sum withheld from the other by a joint adventurer. Gal- 
breath v. Moore, 2 Watts (Pa.) 86; Hurley v. Walton, 63 111. 260. 
Yet the impossibility of fixing an exact sum which could be recov- 
ered at law, together with the prayer for a cancellation of the con- 
tract, and the other circumstances hereinbefore stated, leave no doubt 
of the jurisdiction of the court in equity, notwithstanding the miscon- 
ception of the parties of their relative rights, as shown in the bill and 
answer. The bill specifically prays "for such other and further relief 
as the equities of the case may require." A just balancing of the 
equities requires the présent payment of the $5,000 and interest to 
Shafïer, and the rétention by Reid of his share of ail the profits, as 
hereinbefore set forth. 

It follows, from what has been said, that the decree below should 
be reversed, in so far as it directs a cancellation of the contract and 
adjudges Shaffer to be entitled to the $5,000 and interest from Reid 
as his agent, or is othervvise inconsistent with this opinion. The Dis- 
trict Court is directed to enter a decree in accordance with the views 
herein expressed. The costs of the appeal will be divided equally be- 
tween the parties. 



EDWARDS V. BODKIN. 

(Circuit Court of Appeals, Nlntli Circuit. March 8, 1918.) 

No. 3046. 

1. Appeau and Errob <©=773(.'5) — Dismissal — Briefs. 

Where plaintif!: prosecuted an appeal In forma pauperis under permis- 
sion of au order of the Circuit Court of Appeals relaxing rules 2.3 and 
24 (150 Fed. cxlv, cxv, 79 C. C. A. cxlv, cxv), the appeal eannot be dismissed 
because no printed brief coiitaiuing a concise abstract or statement of 
the case had been filed or served as required by such rules. 

2. Appeal and Erbob iS=724(1) — Spécifications of Error — Eqttity. 

While in an equity case the spécifications of error should state as par- 
tlcularly as may be in what respect the decree i& alleged to be erroneous, 
the rule should be relaxed in f avor of plaintlff, prosecutlng an appeal in 
personam pursuant to an order allowlng him to appeal lu forma pauperis. 

3. Appeal asd Error <S=»397 — Notice ce Appeal — CrrATioN. 

Where an appeal was allowed In open court, and was perfected during 
the term at which the appeal was rendered, there was sutticient notice of 
appeal without any citation. 

4. Equity i®=363 — Pleading — Motion to Disiirss. 

A motion to dlsmlss a bill of complaint admlts the truth of its materlal 
allégations. 

5. Public Eands <S=103(1) — Contests — Initiative. 

A notice of contest against an entryman on publie lands, in support of 
which the contestant mude oath that he did not kiiow and had no means 
of kno>ving the facts, is insufiiclent to initiate a contest. 

<g=jFor other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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6. Public Lands iS=>106(2) — Land Dei'abtment — Décision. 

While a décision of the Land Department that au entry was abandoned 
is eoncluslve as to the facts, it may be inquired into by the courts as a 
quesition of law. 

7. Public Lands i@==>40 — Entries — Abanbonment. 

The failure of an entryman on arld lands withdrawn under Act June 17> 
1902, c. 1093, § 3, :52 Stat. 3S8 (Comp. St. 1910, § 4702), as susceptible of 
irrigation, to continuously réside upon or cultivate tlie land, which, thougli 
later withdrawn for irrigation works, was finally released, dnring the 
time when no réclamation proJect li;id been devised or iustalled, cannot be 
deemed an abandonraent; Act June 27, 1900, c. 3509, § 5, 34 Stat. 520 
(Comp. St. 19]-6, § 4724), expressly savina such cases, and the entryiuan 
liaving prepared the land for eultivatiou and establislied a résidence 
thereon. 

8. Public Lands <Ê=>9e — Régulations — Authority of Secretary of In- 

TERIOK. 

Wliile Réclamation Act, § 10, authorizes tlie Secretary of the Interior 
to make such régulations as may be necessary and proper to carry the 
act into full force and effect, he Is not authorized to amend, modify, or 
change Act May 14, 1880, c. 89, § 2, 21 Stat. 141 (Comp. St. 1916, § 45;i7), 
fixing the rights of a successful contestant, who has secured the caucella- 
tion of any pre-emption, homestead, or timber culture entry. 

9. Public Lands <©=5l02 — Régulations — Autuority of Secbetaey of In- 

terior. 

Any right under régulation 7 of June 6, 1905, issued by the Secretary 
of the Interior under Réclamation Act June 17, 1902, § 10, wliich a success- 
ful contestant of a homestead entry on land withdrawn as susceptible of 
Irrigation might hâve had, was lost by the promulgation of régulation 
of January 19, 1909, declaring that, where a contest has been allowed prior 
to a first fomi withdrawal, the wlthdrawal, if made before the ternnna- 
tion of the contest or entry of the successful contestant, will terminale ail 
rights acqulred by such contest, wheve the land, before termination of 
the contest or entry by contestant, was withdrawn under the first form 
for irrigation works, and the contestant had only a préférence. 

10. Public Lands ®=»46 — Soldiers' Scrip — Rights. 

Scrip issued under the law and régulations relating to soldiers' addi- 
tional homestead rights is sub.iect to the régulations of the Land De- 
partment, and also to the équitable rule that an actual settler is to be 
preferrcd over claimants who seek to assert scrip rights to the public 
domain. 

11. Public Lands <®=>103(1) — Pbotests — Hbaring. 

Where a contest against an actual entryman under the homestead laws 
was sustained, the entryman's protest against the contestant's lieu land 
sélection should not be denled, on the ground that he had not served the 
contestant with a copy of the appeal, for, while the décision of the Land 
Department on questions of fact is final, it is based on the presupposition 
of a hearing in good falth. 

Appeal from the District Court of the United States for the vSoiith- 
ern Division of the Southern District of California. 

Bill of complaint by William B. Edwards against Patrick H. Bod- 
kin, to hâve défendant declared a trustée holding title to certain 
lands for the benefit of plaintiff. From a decree dismissing the bill, 
without leave to amend, plaintiff appeals. Reversed, with directions. 

Wm. B. Edwards, of Redlands, Cal., in pro. per. 
Duke Stone, of Los Angeles, Cal., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

®S5For other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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MORROW, Circuit Judge. This is an appeal from a decree dis- 
missing a bill of complaint without leave to amend. We shall desig- 
nate the parties hère as plaintiff and défendant, as they were in the 
court below. 

[1, 2] 1. The défendant has interposed a motion to dismiss the 
appeal on the ground that no printed brief has been filed or served 
containing a concise abstract or statement of the case, presenting 
succinctly the questions involved in the manner in which they are 
raised; that no spécification of errors rehed upon is stated, and 
no citation has been issued and served upon the défendant as re- 
quired by the rules of this court. 

The plaintifï is prosecuting this appeal in forma pauperis, under 
the permission of an order of this court relaxing rules 23 and 24 
(150 Fed. cxiv, cxv, 79 C. C. A. cxiv, cxv) requiring the printing 
of the transcript of record and briefs. In an equity case the rule 
requires that the spécifications shall state as particularly as may be 
in what respect the decree is alleged to be erroneous. We find no 
spécial difficulty in understanding the questions involved in the con- 
troversy, and we think the plaintiff, who is prosecuting this appeal 
in persOnam, has stated the case as well as he knows how, and under 
the circumstances the rule in this respect should also be relaxed 
in his favor. 

[3] The appeal appears to hâve been allowed in open court, and 
it was perfected during the term at which the decree was rendered. 
This was a sufhcient notice of the appeal. Jacobs v. George, 150 
U. S. 415, 14 Sup. Ct. 159, 37 L. Ed. 1127; Taylor v. Leesnitzer, 
220 U. S. 91, 93, 31 Sup. Ct. 371, 55 L. Ed. 382. 

[4] 2. The action is to hâve the défendant, to whom a patent has 
been issued by the Land Department of the government for a certain 
described tract of land originally within a réclamation réservation de- 
clared a trustée holding the title to such land for the benefit of the plain- 
tiff. The motion admitted the truth of the material allégations of the 
complaint, and we must now read them as established facts, and déter- 
mine whether or not they state a cause of action calling for équitable 
relief. Many of the allégations contained in the bill are irrelevant 
and immaterial to the questions to be determined, and will be so 
treated in our final conclusions. 

The complaint is not a model of légal composition, but is an ex- 
ample of the difficulty to which judicial inquiry is sometimes subject- 
ed in getting at the real merits of a case, where the relevant and 
material facts are not fully or succinctly and plainly stated. In this 
respect the complaint in this case is exceptionally defective, and 
requires a restatement of the facts in an orderly séquence and with 
due regard to their logical and légal import. 

The act of June 17, 1902 (32 Stat. 388, c. 1093 [Comp. St. 1916, 
§§ 4700-4708]), authorized the Secretary of the Interior to withdraw 
certain public lands of an arid or semiarid character from entry for 
irrigation purposes. The withdrawals provided in section 3 of the 
act were to embrace two distinct classes: First, public land required 
for any irrigation works contemplated under the provisions of the 
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act ; second, public lands believed to be susceptible of irrigation from 
said Works. 

The first class bas been designated by tbe Land Department as 
"withdrawals under tbe first form," and tbe second class as "with- 
drawals under the second form." In tbe witbdrawal of lands under 
the first form there was no exception. Ail tbe lands described were 
withdrawn from public entry. In tbe witbdrawal of lands under tbe 
second form tbere was an exception in f avor of bomesteads ; that is to 
say, sucb lands were not witbdrawn from public entry under the 
bomestead laws, but were continued to be open to sucb entry, "subject 
to ail tbe provisions, limitations, charges, terms and conditions" of the 
act. 

On July 17, 1902, tbe Secretary of the Interior withdrew certain 
public lands in Southern California under the provisions of the act 
of June 17, 1902. The witbdrawal was of the class of lands desig- 
nated as "second form" ; that is to say, lands believed to be suscepti- 
ble of irrigation under the réclamation System provided by the act. 
Thèse lands continued to be open to bomestead settlement and entry, 
notwithstanding their witbdrawal, and included, among others, the 
N. E. î/4 of section 11, township 7 S., range 2 E., S. B. M. 

On December 1, 1902, and within six months after the passage 
of the act, the plaintifï made entry of this tract of land under the 
bomestead and réclamation laws of tbe United States. He was at 
the time qualified in every way to make and perfect such entry, and 
the land entered was then unappropriated public lands of the United 
States and subject to such entry. Thereafter plaintifï complied with 
ail of the requirements of the bomestead and réclamation laws, made 
final proof of such compliance before the United States land office 
for that land district, proved such compliance by two creditable wit- 
nesses, who made oath to ail the items required by law to be made, 
paid ail the fées required by law to be paid prior to receiving a patent 
for the land, published in due form notice to ail persons having or 
claiming to bave a better right to such land than the plaintifï, and 
required such persons to appear and exhibit such claim of right. No 
person appeared at the time and place and offered évidence of a better 
or of any right adverse to plaintifif; nor was notice ever given to 
plaintifï by the land office that the proof submitted was defective 
in any way as to the spécial or any of the conditions under which the 
entry was made. But the Land Department, without regard to the 
premises, refused to consider such proof and to issue a patent to 
plaintifï for the land described. After making the proof required, 
the plaintifï continued to réside upon the land, to cultivate and im- 
prove it in accordance with the purpose he had in making the entry, 
and kept his daim for a patent continually before the Land Depart- 
ment as a claim of légal right. 

From a map attached to the complaint it appears that the land 
entered by the plaintifif as a bomestead is about 5 miles due west 
from tbe Colorado river. Between this land and the river is a tract 
of land of about 4,000 acres, stretching along the west bank of the 
river, north and south, for a distance of 14 or 15 miles, and about 4 
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miles in width at a point between plaintiff's land and the river. This 
large tract of land is designated on the map as the "Blythe Rancho," 
and it is owned in private estate. From a point on the Colorado river 
where the northern boundary of the rancho touches the river runs a 
canal in a southerly and westerly direction, across the rancho and 
the public lands, terminating in public lands about a mile north of 
plaintiff's land. This canal is called the "Blythe Canal." When 
plaintiff entered his homestead, this canal only required opening 
and extending to reclaim ail the public lands withdrawn for that 
purpose in that locality. The public lands immediately to the west 
of the lands of the Blythe Rancho susceptible of réclamation by irri- 
gation comprise about 6,000 acres, but the water for their irrigation 
must be carried from the Colorado river across the private lands men- 
tioned to reach the public lands. Within 30 days after plaintiff had 
entered his homestead he established his résidence on the land, tak- 
ing work stock and tools to the land, and improving, clearing, and 
preparing the land for cultivation; but plaintiff vi^as not then able or 
prepared, or had occasion to believe he would be required, to réside up- 
on and cultivate the land continuously until some form of réclama- 
tion had been devised and installed for use. 

On September 12, 1903, the Secretary of the Interior withdrew a 
tract of land under the first form which included plaintiff's homestead 
entry. This withdrawal, under the act of June 7, 1902, excluded 
homestead entries, and provided that the Secretary of the Interior 
should restore to public entry any of the lands so withdrawn when in 
his judgment such lands were not required for the purposes of the act. 
The facts stated in the complaint indicate that nothing was donc by 
the government in perfecting a System of irrigation for thèse lands 
under either the first or second form of withdrawal, but the lands 
were held as withdrawn for nearly nine years, and during that time 
left open for the work of a private corporation called the "Land 
& Water Company," which had succeeded to the ownership of the 
lands of the Blythe Rancho, and contemplated a System of irrigation 
for the private lands of the corporation and the adjoining public lands 
in which plaintiff's homestead entry was located. In this situation 
plaintiff purchased from the owners of the Blythe Canal the right 
to connect with that canal, and he dug a ditch over the government 
land to do so. Thereafter he cultivated and improved the land, nevef 
intending to abandon the same. 

[5] On May 5, 1908, the défendant served a notice of contest upon 
the plaintiff, in which it was charged that the plaintiff had never es- 
tablished a résidence upon the land, had made no improvements 
thereon, and that he had abandoned the same for more than six 
months. The défendant, in support of this contest, made oath that 
he did not know and had no means of knowing the facts. This was 
insufficient to initiate a contest. Schofield v. Cole, 1 Land Dec. 140. 
And at the hearing of the contest it was proven, and conceded without 
dispute, that plaintiff had established a résidence upon the land in con- 
troversy, had made improvements thereon, and that any lack of culti- 
vation or absence from the land was due to its character and its de- 
pendence ùpon a System of irrigation to be provided by the govern- 
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ment under the Réclamation Act or some other System; that, instead 
of abandoning the land, plaintiff was residing on, reclaiming, cultivat- 
ing, and improving it when he was served with the notice of contest. 

[6] With respect to the defendant's charge that the plaintiff had 
abandoned the entry, we may not inquire into this question as a 
question of fact, although we may believe it was erroneously de- 
termined, but we may inquire into it as a question of law. Stark 
V. Starr, 6 Wall. 402, 419, 18 L. Ed. 925 ; Silver v. Ladd, 7 Wall. 
219, 228, 19 L. Ed. 138; Cornélius v. Kessel, 128 U. S. 456, 461, 9 
Sup. Ct. 122, 32 L. Ed. 482; Johnson v. Towsley, 13 Wall. 72, 84, 
20 L. Ed. 485 ; Moore v. Robbins, 96 U. S. 530, 535, 24 h. Ed. 848; 
Smelting Co. v. Kemp, 104 U. S. 636, 641, 26 L. Ed. 875; Steel 
V. Smelting Co., 106 U. S. 447, 450, 1 Sup. Ct. 389, 27 L. Ed. 226. 

[7] In this aspect we find that under section 5 of the act of June 
27, 1906 (34 Stat. 519, 520, c. 3559 [Comp. St. 1916, § 4724]), a 
charge of abandonment of an entry cannot be successfuUy main- 
tained against an entryman whose failure to make improvements 
and reclaim the land entered by him was during a time when he was 
hindered, delayed, or prevented from making such improvements and 
f rom reclaiming the land by reason of the withdrawal of the land from 
public entry for irrigation contemplated by the Réclamation Act. 

In Gustave Gilbertson, 38 Land Dec. 474 (1910), the Assistant Secre- 
tary of the Interior, referring to a withdrawal of lands under the 
Réclamation Act, and the extension of time provided for under the 
act of June 27, 1906, said : 

"Irrigation projects of such extent are neeessarily co-operatlve. If such 
events happen by act of the governruent, that contlnuance of co-operation of 
the original projectors is prevented ; the oase cornes withln the act of June 
27, 1906, as a case of active interférence by tlie United States, preventing 
success of a private co-operatlve project." 

Tn John H. Haynes, 40 Land Dec. 291 (1911), the Assistant Secre- 
tary of the Interior, upon a rehearing upheld an entry that had been 
recommended for cancellation by the local land office, affirmed by the 
Commissioner of the General Land Office, and affirmed by the Depart- 
ment of the Interior ; but upon rehearing the Assistant Secretary, re- 
ferring to the requirements of the Réclamation Act added to the 
Homestead Act, said : 

"Thèse added requirements cannot be performed by the entryman, or even 
deflnitely known, until the project is completed. More tlien seven years after 
the date of entry may elapse before a réclamation project is completed, water 
available, and diarges known. Untll water is available, cultivation is im- 
possible. Any earller attempt to cultivate would necessarlly resuit in total 
loss of seed and labor. It would be irrational and unreasonable to subject the 
entryman to such loss in merely prétentions compliance with form of perform- 
ance known to be useless and hopeless of fruitful return." 

We assume that the act of June 27, 1906, was overlooked, or îts 
meaning misunderstood, when the officers of the Land Department 
held that the plaintiff had abandoned his homestead entry while lie 
was in fact residing upon the land and holding it, pending a final dé- 
termination of the Secretary of the Interior as to whether or not 
the land would be required for irrigation works under the first form 



5(58 249 FEDERAL REPORTER 

of withdrawal. This was clearly a mistake of law, and authorizes à 
review of the proceedings in a court of equity. We might stop hère, 
but for the fact that it is contended on behalf of the défendant that 
his contest resulted in his securing an absolute préférence right to the 
land under the provisions of the act of May 14, 1880 (21 Stat. 140, 
c. 89 [Comp. St. 1916, § 4536]), and that this préférence right was 
also extended until the land was restored to pubhc entry. But it ap- 
pears that in the final proceedings for a patent the défendant aban- 
doned this claim of a préférence right to enter the land, substituted 
a lieu land sélection, and obtained his patent upon that claim. To 
understand this feature of the case it is necessary to follow the pro- 
ceedings to the end. 

[8, 9] The act of May 14, 1880, provides, among other things, as 
f ollows : 

"Sec. 2. In ail cases where any person has contested, pald the land office 
fées, and procured the cancellation of any pre-emptlon, homestead, or timher 
culture entry, he sliall be notificd by the register of the land otllce of tho 
district in whlch such land is situated of sudi cancellation, and shall be 
allowed thirty days from date of such notice to enter said lands." 

On June 6, 1905, the Commissioner of the General Land Office, up- 
on the approval of the Secretary of the Interior, issued instructions 
to the registers and receivers of the land office concerning the with- 
drawal of lands under the Réclamation Act (33 Land Dec. 607). In 
thèse instructions it was said : 

".Seventh. When any entry for lands embraeed within a withdrawal under 
the first fonn is canceled by reason of contest, or for any other reason, such 
lands beeome subject immediately to such withdrawal, and cannot thereafter, 
so long as they reinain so witlidrawn, be entered or otherwise appropriated, 
either by a suecessful contestant or any other person ; but any contestant who 
gains a préférence right to enter any such lands may exercise that right 
* * * within thirty days from notice that the lanés involved hâve been 
reteased from such vsithdrawal and made siûiject to entry." 

There are at least two objections to the application of thèse régu- 
lations to the defendant's contest. We do not find in the Réclamation 
Act any authority conferred upon the Secretary of the Interior to 
so extend the limitation of the act of May 14, 1880. It is true he was 
authorized by section 10 of the Réclamation Act "to make such rules 
and régulations as may be necessary and proper for the purpose of 
carrying the provisions of this act [Act June 17, 1902] into full force 
and efïect." But he was not authorized to amend, modify, or change 
the act of May 14, 1880, under which the défendant claims his pref- 
erential right. But assuming, without so deciding, that this last- 
named act, construed in the light of the extension of time provided 
for in the act of June 27, 1906, authorized the Secretary of the In- 
terior to give such instructions and to make such régulations, we 
are at once confronted with the second objection, based upon the 
fact that the régulations of June 6, 1905, relating to contested entries, 
were vacated before the défendant even attempted to make an entry 
under his supposed preferential right. The régulations of the Secre- 
tary of the Interior vacating the régulations of June 6, 1905, were 
issued January 19, 1909, and provided (37 Land Dec. 365) : 
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"Sixth. No contest will be allowed against any entry embracing land In- 
Cluded wlthin the area of any flrst form withdrawal, and in ail cases where 
a contest bas been allowed prlor to sueU withdrawal, the withdrawal, if made 
before the termination of the contest, or before entry by the successful con- 
testant, wlll, Ipso facto, terminate ail right that was ac<iuired by reasou of 
such contest." 

Thèse régulations went into immédiate effect. If we hold that the 
Secretary of the Interior had the authority to make the régulations 
of June 6, 1905, we must also hold that he had the authority to make 
the régulations of January 19, 1909. If he had the authority to 
make, he had the authority to unmake. If he could amend or 
modify the statute in one case, he could do so in the other. 

When the régulations of January 19, 1909, were issued, no entry 
of the land had been made by the défendant. The withdrawal had 
been made before the termination of the contest and before entry 
by the défendant. The défendant had acquired no vested right to 
enter the land, but merely a ])referred right of entry against every 
one except the United States, and this right, extended by régulation, 
might be terminated at any time. This was the décision of the As- 
sistant Secretary of the Interior ou February 17, 1909, in the case 
of David A. Cameron, 37 Land Dec. 450. We are of opinion that 
whatever preferential right the défendant had secured by his con- 
test was terminated by the régulations of January 19, 1909. 

If it .'^houkl be conccded that défendant did oijiain a preferential right 
to enter the land while the land was complctely withdrawn from en- 
try under the first form, it was a right which, Ijased upon a régula- 
tion, might be terminated by the Secretary of the Interior before 
entry, and in our opinion was so terminated bv the régulations of 
January 19, 1909. In Edwards v. United States, 223 Fed. 309, 138 
C. C. A. 551, the appellant in that case (the plaintiff in this case) was 
indicted and convicted for resisting the entry of défendant upon the 
land in controversy on November 25, 1912. On appeal to this court 
an effort was made to raise the questions involved in the présent case, 
but the record in that case did not présent them for décision, and they 
were not decided. The court in affirming the judgment, said : 

"The same questions niay arise in future litisation between the différent 
claimants, and, if they do, the ])arties should not be embarrassed by the dé- 
cision of unneeessaiy questions at this tinie." 

The défendant asserted his préférence right to enter the land up 
to the final proceedings under which his right to a patent was to be 
determined by the officers of the Land Department, when he suddenly 
abandoned his entry and claim of a preferential right, and presented 
to the Land Department a scrip sélection for the land, and secured 
the patent and title which is the subject-matter of this suit. 

[10] With respect to the scrip location finally made upon the land 
by the défendant, we are unable to détermine from the complaint 
precisely what proceedings were had in the Land Office under which 
the défendant was permitted to substitute a location of this character 
for the entry made under a claim of a preferred right. Presumably 
the scrip was issued under the law and régulations relating to sol- 
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diers' additional homestead rights. If it was so issued, ît was subject 
to the régulations of the Land Department upon the subject, found 
in the régulations dated Kebruary 21, 1908 (36 Land Dec. 278), 
March 26, 1908 (36 Land Dec. 346), and June 16, 1908 (John M. 
Rankin, 36 Land Dec. 522). It was also subject to the équitable rule 
stated in Moore v. Northern Pacific Ry. Co., 43 Land Dec. 173, 175, 
where the Assistant Secretary of the Interior says : 

"Our whole public land System is based upon the fundamental considéra- 
tion that the settler is to be preferred over claimants who seek to assert scrlp 
or other rights to the public domain. Lands settled upon and claimed under 
the homestead law do not fall within the désignation of public lands open to 
sale or other disposition under gênerai laws other than those relating tO' 
settlement. This department is not robbed of its jurisdlction and duty to 
give équitable considération to asserted settlement claims by the tender of a 
scrlp application for the land by one having no claim to équitable considéra- 
tion." 

The Assistant Secretary refers to a former décision of the Land 
Department to the same effect (Dakota v. Thomas, 35 Land Dec. 171), 
where the décision of the Suprême Court in Ard v. Brandon, 156 
U. S. 537, 543, 15 Sup. Ct. 406, 39 L. Ed. 524, is cited as declaring: 
that: 

As repeatedly held by the courts, "the law deals tenderly wlth the on& 
who in good faith goes upon the public lands, wlth a view of making a home 
thereon." 

The court says further: 

"If he [the homestead settler] does ail that the statute prescrlbes as the' 
condition of aajuiring rights, the law protects him in those rights, and does 
not make their continued existence dépend alone upon the question whether or 
no he takes an appeal from an adverse décision of the officers charged with 
the duty of acting upon his application." 

[11] This last statement of the équitable considération to be given 
to the claim of a homestead settler is applicable to this case. Plain- 
tiff allèges that he protested against the acceptance of defendant's 
lieu land sélection, and his application for hearing upon his protest 
was denied by the officers of the Land Department for the reason 
that the plaintiiï had not served the défendant with a copy of the 
appeal. We infer from the allégations of the complaint that the pro- 
test against the defendant's lieu land sélection was because the de- 
fendant had not complied with the régulations of the department 
governing such a proceeding. If this was the protest, and its déniai 
was for the reason stated, we are of the opinion that the department 
was in error in not granting the hearing. He did not hâve a hearing 
upon his protest, although it was before the department for consid- 
ération. "The décision of the department is final, but that is on the 
presupposition that the décision was after a hearing in good faith, 
however summary in form." Chin Yow v. United States, 208 U. S. 
8, 28 Sup. Ct. 201, 52 L. Ed. 369. 

The motion to dismiss was made on the ground that the complaint 
does not state facts sufficient to constitute a cause of action. We 
think the complaint is not so defective as to justify its dismissal. It 
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does State facts sufïîcient to constitute a cause of action, but the 
facts are imperfectly stated, and with respect to the proceedings in 
regard to the defendant's Heu land sélection are not fully stated. 

The judgment is reversed, with direction to deny the motion to 
dismiss, and with leave to plaintiff to amend his complaint, if so 
advised. 
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(Circuit Court of Appeals, Niiith Circuit. Mardi 7, 1918. Reliearing Denled 

June 3, 1918.) 

Ko. 3054. 

CoNSPiRACT <@=347 — PosT OFFICE <S=»49— To Defeaud bt Usino Mails — Of- 
fense — Evidence — Sufficiency. 

In a prosecution under Criminal Code (Act Mareli 4, 1909, c. 321) §§ 37, 
215, 35 Stat. 1006, 11.30 (Comp. St. 1916, §§ 10201, 10385), for a conspiracy 
to devise a .scheme to defraud by using the mails, and of devising a sctieme 
to defraud, évidence held insutfieient to sliovv tliat défendant, wlio nego- 
tiated an excliange of property between tlie complaining witness and 
anotlier, entered into any conspiracy to use the mails in connection with 
a scheme to defraud the complaining witness, or devlsed a scheme to de- 
fraud ; it not appearing that défendant, vvho wus gullty of trickery lu 
effecting the exchange agreed upon, combined with others to defraud by 
use of the mails, or devised a scheme to defraud the complaining witness. 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California. 

Ira H. Stubbs was convicted under count I of an indictment charging 
conspiracy to devise a scheme to defraud by using the mails of the 
United States (sections 37 and 215 of the Criminal Code of the United 
States [Comp. St. 1916, §§ 10201, 10385]), and under count 2, which 
charged violation of section 215, and he brings error. Reversed, and 
new trial granted. 

Albert H. Elliott, of San Francisco, Cal, for plaintifï in error. 
Robert O'Connor, U. S. Atty., and Clyde R. Moody, Asst. U. S. 
Atty., both of Los Angeles, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. The important questions presented are: 
(1) Was a conspiracy proved? or (2) was it established that there was 
a scheme to defraud, in the exécution of which the mails were used? 
The first count of the indictment charges that Stubbs, Jones, Margaret 
Turner, and E. Brown, about August 1, 1915, at Los Angeles, Cal, 
conspired to use the mails in a scheme and artifice to defraud such 
persons as would enter into negotiations with the défendants for the 
purchase, sale, or exchange of real estate pursuant to an advertisement 
put in the Los Angeles Examiner, a newspaper at Los Angeles. The 
•scheme charged was substantially as follows : 

Défendants advertised that Stubbs had for sale or exchange a bunga- 

^=»For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dluesta & Indexes 
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low and certain lots, and intended that any person who should inquire 
about the property should be told that the original owner was a rail- 
road man, who had left Los Angeles, and left the matter of selling, 
exchanging, or transferring to his wife; that his wife was the de- 
fendant Margaret Turner, and that she would sell or exchange the 
property to any inquirer, so as to realize out of it about $2,000 ; that 
it was agreed by the défendants that Stubbs would so state to an\ 
person inquiring about the bungalow described in their advertise- 
ment, and as agent for Margaret Turner would offer to sell and 
procure title to the bungalow and lots to be conveyed, subject only 
to a mortgage of $1,450, whereas Margaret Turner was not the own- 
er of the bungalow or lots, and not the wife of a railroad man, or any 
other man, but was a pretender, to be used by défendants in obtain- 
ing conveyance of any title that the proposed purchasers of the bunga- 
low should convey in exchange for the bungalow and lots. It is 
charged that the intention of the défendants was that by fraud and 
misrepresentation any inquirer should be led to believe that Margaret 
Turner was the owner and could convey title, and was to procure the 
inquirer to pay money offered for the bungalow, and to convey any 
property offered in exchange therefor to Margaret Turner, and 
not to convey to any such purchaser of the bungalow and lots any 
title in exchange for the money or property thus procured to Le 
paid or conveyed to Margaret Turner; that Margaret Turner was 
thereafter to transf er the property to be conveyed to défendant Jones, 
and Jones would convey it to défendant Brown. 

An overt act charged is that Stubbs, about August 15th, caused an 
advertisement to be placed in the Los Angeles Examiner, stating that 
he had for sale or exchange a five-room btmgalow, and that the equity 
for sale or exchange was worth about $2,100. Another overt act 
charged is that in the office of Stubbs, in Los Angeles, in September, 
1915, Stubbs and Jones and Turner had a conférence with Mary 
Abercrombie, and agreed to exchange and transf er the bungalow and 
lots to her for certain lots at Culver City, Cal., then owned by Mary 
Abercrombie, and which she agreed to convey to Margaret Turner in 
considération of the bungalow and lots and $300 to be paid by Mar- 
garet Turner to Mary Abercrombie. Another overt act charged is 
that Stubbs and other défendants fraudulcntly obtained possession 
of a deed executed by Mary Abercrombie preparatory to making the 
exchange of property, and caused the deed executed by Mary Aber- 
crombie to be put on record in the county recorder's office in Los An- 
gelés county. Cal. 

The second count charges that défendants devised a scheme and 
artifice tO' defraud Mary Abercrombie and any other persons who 
might by them be defrauded pursuant to such scheme. It is alleged 
that they put an advertisement in the Los Angeles Examiner, a news- 
paper transmitted through the post office, that Stubbs had for sale or 
exchange the bungalow and lots referred to in count 1. It is not 
necessary to set forth in détail the substance of this count, inasmuch 
as it is predicated upon the same facts alleged in the first count. The 
overt act charged is that on September 11, 1915, the défendants mailed 
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a letter at Los Angeles, addressed to Mrs. Abercrombie, in Pomona, 
Cal, wherein défendant Stubbs, as the writer of the letter, among 
other things, told Mrs. Abercrombie that the parties who owned the 
$1,200 mortgage are out of the city, and that the "deal" cannoî be 
closed until a later date, when ail will be ready. 

The évidence of Mrs. Abercrombie is substantially as foUows: 
About September 1, 1915, in answer to the advertisement concern- 
ing the sale or exchange of a bungalow and lots, she saw Stubbs, who 
told her that the bungalow would rent for about $35 a month and 
was a very good buy; that the equity was $2,100, with two out- 
standing mortgages, one for $1,200 and the other for $250. Mrs. 
Abercrombie told Stubbs that she valued her property at Culver 
City at from $2,300 to $2,500; that she might exchange for the 
bungalow, but wanted some cash. Stubbs told her that the par- 
ties were in a hurry ; that the lady who was there, Mrs. Turner, had 
corne to Los Angeles and bought the cottage after her husband had lost 
his position in Seattle, but that he had been reinstated and left the 
property in his wife's hands to dispose of. Mrs. Abercrombie saw 
the property, but declined to consider the matter unless the house was 
rented for a year, A f ew days thereaf ter it was agreed between Stubijs 
and Mrs. Abercrombie that she was to give her Culver City lot clear 
for the equity in the bungalow and $300 cash. A few days later 
Stubbs telephoned Mrs. Abercrombie that he had leased the prop- 
erty, and asked her to come and sign the contract and "close the deal." 
She helped to make the contract of exchange which she signed. Stubbs 
took it, telling her that, when Margaret Turner signed it, he would 
give her a copy ; but he never did. The contract, as recalled by Mrs. 
Abercrombie, was that Margaret Turner was to give her a deed for 
the bungalow property clear of ail incumbrances, except $1,450, and 
$300 in cash, in exchange for the Culver City property. Stubbs wanted 
her to sign a deed that day, but she declined. Stubbs said that Mrs. 
Turner had not raised the $300, but tliat he would lend it to her if 
she did not get it very soon. A few days later Stubbs showed her 
a check for $300, but said Margaret Turner had not closed the deal ; 
the check was not indorsed. Negotiations not being carried through, 
Mrs. Abercrombie returned, and later received a letter, dated Sep- 
tember Uth, telling her to come in to "close the deal." Mrs. Aber- 
crombie went to Stubbs' office on the 16th and found Margaret Turner 
there. Stubbs told her that he was not ready to close the deal, but 
had $25 to advance to her on the deal, and if it was not closed by 
the 20th that sum would be a forfeit. He asked her to sign the 
deed for the Culver City property to Mrs. Turner, which was ready 
and dated September 3d. Mrs. Abercrombie signed it and acknowl- 
edged it, was paid $25, but kept the deed, with the understanding that 
they were to "go into escrow" the next day at the Title Insurance of- 
fices. 

On September 17th she saw Stubbs in the Title Insurance & Trust 
Building in Los Angeles, and also met défendant Jones and a Mr. 
Ogden. Mrs. Abercrombie told Stubbs in that interview that the 
matter was not being carried out as she understood it, inasmuch as 
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Stubbs had told her that, if she would bring a certificate of title 
and leave it with him, he would look up the title without cost, and 
that his client would do the same with the property he was going to 
show her, and that, if he could satisfy himself, there need be no 
money spent for continuing title certificates. Stubbs was to show 
her a certificate of title held by the man who held the mortgage upon 
the bungalow, and the certificate was not to be brought down to date 
by the title company. Stubbs then told Merrill that the $250 incum- 
brance was past due. Jones said he was "in on this deal, and I am 
buying your lot, Mrs. Abercrombie, f rom Mrs. Stubbs, so we can 
go on and talk it over." Merrill did not like the form of deed, and 
Jones got a grant form which Merrill liked better. Jones said it made 
no différence to him, and then said to Merrill, "Why not let Mrs. 
Abercrombie make this delivery direct to Brown, and not use the 
bargain and sale form of deed?" Mrs. Abercrombie said she was 
indiffèrent as to the grantee, Turner or Brown, provided she got what 
was due her. Thereupon, at Stubbs' office, Stubbs gave back to Mrs. 
Abercrombie the deed she had first made, and she put it in her pocket- 
book, and then made a new deed and went back to the Title Insurance 
office and "entered into escrow." She then gave both the original 
deed and the deed to Brown to Merrill. Later she met défendant 
Jones and told him she did not think she would go on with the deal. 
Jones told her that he, not Stubbs, was the cause of the delay, and 
that he thought it was ail right for her to go on without a certificate 
of title; but Mrs. Abercrombie declined to go on unless Margaret 
Turner signed a statement that there was nothing against the prop- 
erty except the $1,450. Stubbs then telephoned to Margaret Turner 
and left. Thereafter, at Stubbs' office, Margaret Turner signed a 
statement that there was nothing against the property but the $1,450, 
and Mrs. Abercrombie then signed and duly acknowledged a new 
deed, conveying her property to Brown, and put it in her pocketbook. 
She then went back to the Title Insurance Company's office and tore 
the name off the deed which was there. 

The witness said that, when in the office of the Title Insurance 
Company, Mr. Merrill asked her if she was satisfied as to the title 
of the bungalow. She replied, "No," and claimed the privilège of 
having certificate of title come through that company, to which Stubbs 
said, "You will hâve to pay $7.50 for continuing the abstract ; " that 
she agreed. She then passed both deeds over to Mr. Merrill, and 
Stubbs handed to Mr. Merrill the Margaret Turner deed. Mrs. 
Abercrombie designated Mr. Merrill as her agent, with authority to 
stamp the instrument. Stubbs was to leave the $300 cash due her, 
and she was to satisfy herself as to the title, and Stubbs was to aid 
her by lending her the documents. Merrill then laid the Turner deed 
before her, and put the bargain and sale deed doser to Stubbs. 
Stubbs picked up the original deed to Turner and said, "This is 
worthless now," and went through the motions of tearing it up and 
putting it in the waste paper basket. The next time she saw the 
deed to Margaret Turner was in the recorder's office, about Septem- 
ber 30th; the deed having been put in the recorder's possession with- 
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out her knowledge or consent. She saw Stubbs again about the 
25th of September in bis office, and demanded that he reconvey the 
property included in the Turner deed, to which Stubbs repHed, "They 
acceptée! it." A few days before this Stubbs had told her that he 
would give her a $5,000 bond assuring the title to the property, but 
she had repHed, "No," that she wanted a certificate through the 
Title Insurance Company. About September 21st Jones telephoned 
her to the effect that by her request for a certificate of title the deal 
had been tied up, and wanted to know if there was anything he could 
do to further the matter, and Mrs. Abercrombie replied, "No." Mrs. 
Abercrombie and Jones had a talk in the présence of Stubbs, and she 
charged him with comphcity with Stubbs in defrauding her of her 
property. Jones said that he came in to buy a lot and did not know 
anything about it. After some accusations she consulted her coun- 
sel, and told him that according to the record W. L,. Moody owned 
the bungalow and lot (15 Bittle Tract). Mrs. Abercrombie's attor- 
ney then gave Jones and Stubbs until Monday to make a reconvey- 
ance of the Culver City property. Stubbs admitted that he ought not 
to hâve taken the deed, and was sorry that he had recorded it, and 
said he thought Brown would deed the property back, and that 
Jones had a deed from Brown, conveying the property back to her, 
but that it was not properly acknowledged. Thereafter Mrs. Aber- 
crombie received her deed to Brown from the Title Insurance & Trust 
Company and tore it up. 

On cross-examination Mrs. Abercrombie said she was perfectly 
satisfied if ail the stipulations were lived up to, and that the $3(X> 
"boot money" was deposited on the 29th; that she had written to 
Stubbs on the 27th of September, telling him that she did not want 
to go through with her contract, and that before that date she knew 
that Stubbs had sold the lot he was getting from her for Mrs. Turner 
to a Mr. Brown through the real estate agent, Jones ; that she made 
no objection, provided they did what they agreed to do ; that she 
did not deliver to Stubbs a bargain and sale deed, and did not receive 
from him a deed executed by Margaret Turner; that the two deeds 
were on the table when Mr. Merrill was présent, and that Stubbs told 
her she could take the deed and satisfy herself as to the title; that 
on the next day she took it back and ofïered it to Merrell, who told 
her to send it to Stubbs, but that she did not do so, and turned it 
over to the Title Insurance Company on the 24th of September. She 
says that on the 17th of September she had a talk with Stubbs and 
Jones and Merrill, when Merrill placed the bargain and sale deed in 
front of Stubbs and the Turner deed in front of her, and she signed 
an escrow instruction, which was put in the Title Insurance & Trust 
Company, regarding the Culver City lot to Brown, but does not 
remember that the instruction called for a payment to her of the 
sum of $275 ; that Stubbs paid her $25 as part of the payment of 
$300, and that she was to receive $275 through escrow ; that her main 
object was to get the $300, and that she was satisfied with the prop- 
erty she was to get from Margaret Turner in exchange for her prop- 
erty. 
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George Stelle, called by the government, testified that he was em- 
ployed in the escrow department of the Title Insurance & Trust Com- 
pany of Los Angeles, and had charge of the escrow hetween Mrs. 
Abercrombie and Stubbs; that on September 22, 1915, the Com- 
pany delivered to Stubbs the certificate of title to the Culver City 
lot, and he receipted for it, and on September 29th $275 was de- 
posited by Mr. Clanton to the crédit of Mrs. Abercrombie on the 
escrow involving the exchange of properties between Margaret Turner 
and Mrs. Abercrombie. Clanton testified that he had made the $275 
deposit in the interest of Mr. Jones, and deposited it with instructions 
to the Title Insurance & Trust Company to pay the same to Mrs. 
Abercrombie. 

C. L,. Brewer testified that in September, 1915, he was employed 
by the Los Angeles Title Insurance Company ; that he had an escrow 
dated September 22, 1915, to which Stubbs and Jones were related. 
ITiis escrow was signed by Jones, and called for $635 to be used for 
guaranty of title for lot 10, block 19, tract 2444, Culver City proper- 
ty, to show title vested in A. W. Brown. Brewer further said that, 
when Stubbs and Jones left the escrow, they handed to him the deed 
from Mrs. Abercrombie to Margaret Turner, and on the same day 
Stubbs advised the witness to deliver the deed to Miss Betty Richards ; 
that thereafter they received a deed from Margaret Turner to Brown, 
which was used in place of the prior deed, owing to a defect in the 
power of attorney in the first deed; that the $641 cash placed in 
escrow by Jones was on hand; that papers were signed for record- 
ing and the money disbursed on the 25th ; that a check was delivered 
in favor of Nellie Stubbs for $1,615.50. The deed, which was parT 
of the escrow from Turner to Brown, was signed by Stubbs, as at- 
torney in fact for Margaret Turner. This deed, as stated, was not 
used, because of a defect in the power of attorney. In the deed, 
Margaret Turner, described as a single woman, granted to A. W. 
Brown, a single man, lot 10, block 19, tract 2444, etc. 

Albert Chapelle, an employé of the district attorney's office in 
Los Angeles county, testified that he had a talk with Stubbs about 
OctoDer 2, 1915, concerning the transaction between Stubbs bnd 
Mrs. Abercrombie; that Stubbs said he had received the deed from 
Mrs. Abercrombie to Margaret Turner, and that it had been put in 
escrow with the Title Insui-ance & Trust Company; that Jones ob- 
jected to the deed, whereupon it had been arranged between Jones, 
acting for Brown, Mrs. Abercrombie, and himself that this deed should 
be withdrawn, and a deed directly from Mrs. Abercrombie to Brown 
should be substituted for it in escrow at the Title Insurance & Trust 
Company; that Stubbs said he had recorded the deed because Jonea 
was pushing him to close the transaction and that the deal would be 
lost if the matter was not hurried up. 

On the part of the défendants one witness was called, Baker, who 
said that he had a lien on the property located at 1307 Myra street 
(evidently the Margaret Turner lots), a trust deed, which he had 
since foreclosed, and when foreclosed, in May, 1916, that he served 
parties by the names of Moody, Abercrombie, and Turner with notice 
of foreclosure. 
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We cannot gather from ail this évidence substantial proof of a 
conspiracy (section 37, 35 Stat. 1096) to commit a violation of sec- 
tion 215 of the Criminal Code, or of a violation of section 215. The 
advertisement was not a misrepresentation. Stûbbs had the property 
for exchange, and Mrs. Abercrombie, who is evidently a very intelli- 
gent and capable woman, examined it and then concluded it was worth 
the pfice set upon it by Stubbs, and advised Stubbs that she was ready 
to make the exchange if her terms were complied with. There was no 
évidence to sustain the charge in the indictment that Stubbs or any one 
else told Mrs. Abercrombie that the original owner of the property 
was a railroad man and the husband of Mrs. Turner, or that Mrs. 
Tui-ner wanted to realize about $2,000 from the property. In the 
preliminaries, certainly, Mrs. Abercrombie was not misled in any 
way, but, on the contrary, was perfectly satisfied to ma"ke the ex- 
change. There appears to hâve been no unfairness in the matter of 
values, and no évidence of any criminal combination between Stubbs 
and Mrs. Turner or Jones in any of the preliminary talks, relating to 
the sale or exchange of the property. It may be that there was some 
cause for suspicion in the statements made by Stubbs in excusing him- 
self for delay in not procuring the $300 from Mrs. Turner ; but, as- 
suming there was, still there is lack of évidence of any concert of ac- 
tion between Stubbs and any one with intent ta devise a scheme to 
defraud and to defraud by using the mails. 

The évidence shows that Mrs. Turner owned the property, subject 
to two mortgages, amounting to $1,450. If, as a fact, at the time of 
the negotiations or exécution of the papers, Mrs. Turner was not 
the owner, the prosecution could hâve easily proved the state of 
title ; and, if it were not in R'Irs. Turner, a strong case against the 
défendant would hâve been made. But in the absence of such évi- 
dence the presumption of innocence stands in defendant's favor. 
Again, there was the payment of $25 to Mrs. Abercrombie, which 
was accepted by her after statements by Stubbs of the inability of 
Mrs. Turner to make the further payment until a later date, and the 
évidence of the prosecution is that at a later date the $275 was deposit- 
ed for the crédit of Mrs. Abercrombie. There was, on Mrs. Aber- 
crombie's part, dissatisfaction over the évidence of title to the Turner 
property and some parleying between her and Stubbs ; but the con- 
versations constituted no sufïicient évidence of conspiracy to defraud 
between Stubbs and any one else. 

Coming now to the fact that there was a third person interested, 
we find that Mrs. Abercrombie was told, in the présence of Mr. Mer- 
rill, of the Title Insurance & Trust Company, that there was another 
person interested ; but she f rankly says that she made no objections 
"as to the deal being a three-cornered one," and that it was satisfac- 
tory if they did what they stipulated to. 

The connection of Jones with the transaction is also important. The 
indictment charges that Margaret Turner would cause the lots to be 
conveyed by the purchaser to Jones, and that Jones would thereafter 
convey or cause the lots to be conveyed to Brown, as part of the f raud- 
ulent scheme. But, as it was explained to Mrs. Abercrombie before 
249 F.— 37 
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she concluded the transaction that Jones was not the real buyer, and 
that Brown was to be the purchaser of the property, and as Mrs. 
Abercrombie was "perfectly satisfied," provided she received the 
$300 agreed to be paid to her, we cannot see how it can be said that 
there was proof, beyond a reasonable doubt, of a combination between 
Stubbs and Jones, or Brown or Turner, with purpose to def raud. The 
transaction was, as explained by Mrs. Abercrombie, a "three-cornered 
deal." She said: 

"I kBew » ♦ * that he [Stubbs] sold the lot he was getting from me 
for Mrs. Turner to a Mr. Brown through the real estate agent named Jones. 
1 knew Mr. Jones expected to get my Culver City lot from Mr. Stubbs." 

Furthermore, the transaction was carried through in the office of an 
escrow agent, the Title Insurance & Trust Company. It comes, then, 
to this : If there was a conspiracy to def raud, as charged, or a scheme 
devised, it must hâve been in relation to what happened on the 17th 
of September, when Mrs. Abercrombie and Stubbs and a Mr. Ogden 
met in the Title Insurance & Trust Company Building in Los Angeles. 
There the matter of the exchange was talked over between Stubbs and 
Mr. Merrill. Jones said he was buying the lot from Stubbs, and that 
it made no différence to him what form of deed was used. Mr. Mer- 
rill objected to one form, and Jones suggested that Mrs. Abercrombie 
could make delivery direct to Brown, who appears to hâve been ex-' 
changing an equity in some acreage for a lot in Culver City, which was 
the lot Mrs. Abercrombie was conveying to Margaret Turner. But 
Mrs. Abercrombie distinctly says that she was asked by Mr. Merrill 
if she was willing to deed directly to Brown, and replied that she 
was, if she got what was agreed to be paid to her; that she did 
not care who got the property, and would deed to Brown, or Margaret 
Turner, "whichever one you ail décide on, if I get what is due me." 
The only reason, apparently, why the deeds were not made then and 
there was the désire to save the expense of having them made out 
by the Title Insurance Company. Mr. Merrill at that time gave to 
Mrs. Abercrombie the deed she had made to Margaret Turner. New 
deeds were made and put in escrow in the Title Insurance office, Mrs. 
Abercrombie also giving to Mr. Merrill the original deed. Again, 
thereafter, Mrs. Abercrombie went over the whole transaction with 
Jones. 

There remains the circumstance of the action of Stubbs in going 
through "the motion of tearing up the original deed" in the présence 
of Mr. Merrill and Mrs. Abercrombie. It is not contended that Stubbs 
did destroy the deed; his fault was in allowing Mrs. Abercrombie to 
think he had destroyed it, and in putting the deed upon record and 
not frankly telling Mrs. Abercrombie the whole truth, or making 
known to her or to Mr. Merrill what his purpose was. Of course, 
Stubbs was wrong in this, and afterwards admitted his error. But, 
after ail, the material question for décision is whether he was one 
of a conspiracy to devise a scheme to defraud by using the mails of 
the United States; and, granting that his conduct in and about the 
recording of the deed was déception, nevertheless, if there is no évi- 
dence of conspiracy or of a scheme to defraud and use of the mails, 
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the conviction of the charges against him cannot stand. Farmer v. 
United States, 223 Fed. 903, 139 C. C. A. 341. 

It is to be emphasized that the contract of exchange between the 
parties called for certain things, which were donc. There was a deed 
to the Turner property, subject to a total secured indebtedness of 
$1,224, delivered to Mrs. Abercrombie through the escrow agent. 
Mrs. Abercrombie was to be paid $300 by Margaret Turner ; $25 was 
paid to her at the signing of the contract, and the balance was de- 
livered to the escrow agent for her. Before she transferred to Brown, 
she knew that there was a third party, Brown, in the matter, and made 
no objection whatsoever. Mrs. Abercrombie was not injured by the 
recording of the deed, and assuming that there was chicane on the 
part of the défendant Stubbs in not telling her of bis purpose, and 
in having the deed recorded, it does not prove that he was in f raudulent 
combination with Jones, or Brown, or Margaret Turner, or that he 
had devised a scheme to defraud any one, and in carrying it out used 
the mails, as charged in the first and second count of the indictment. 
The explanation of counsel for Stubbs is that Stubbs feared Mrs. 
Abercrombie would try to get out of her contract, and, as he was 
bound in the three-cornered deal to sell, bis possession of the deed 
was a kind of guaranty that Mrs. Abercrombie would stand by her 
bargain, and that Stubbs expected to get the balance of the $300 
wherewith to pay Mrs. Abercrombie out of the sale to Brown, to 
whom she made the deed already referred to. This may or may 
not be correct, but it is compatible with innocence of alleged crimi- 
nality. It is to be remembered that the Turner deed to Mrs. Aber- 
crombie had already been delivered to the escrow agent by Stubbs, 
and the $25 of the $300 had been paid. Stubbs should hâve acted with 
candor and waited; but, confining our opinion to the évidence of the 
charge made against him, we cannot deduce the criminality alleged by 
reason of the fact that he kept the first deed and put in on record, or 
wrote the letter of September llth to Mrs. Abercrombie. Trickiness 
of method in carrying out the agreed-upon exchange is not to be con- 
fused with a scheme to defraud as charged. 

Judgment is reversed, and a new trial granted. 



FARMERS' STATE BANK v. FREBMAN. 

. In re JONES BROS. & CO. 

(Circuit Court of Appeals, Eiglitli Circuit. February 23, 1918.) 

No. 4907. 

1. Appeal and Errob <&=»1008(1) — Rbview — Findings op Trial Court. 

Findings by tlie trial Jiidge, who lieard the évidence and saw the wlt- 
nesses when testlfying, will not be disturbed, unless clearly against the 
welght of the évidence, or Induced by a mistaken view of the law. 

2. Bankrtiptcy <@=>163 — Préférences — What Constitutes. 

Where, within four months of adjudication, a bankrupt whose Indebted- 
ness to a bank was overdue, gave a blU of sale conveylng certain prop- 

i^ssFor otlier cases see eame toplc & KEY-NVMB£jR la ail Key-Numbered Digests & ludezes 
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erty to the bank's attorney, who transferred to the bfinkrui>t fuiids Iciit by 
the bank on securlty of the MU of sale, and the bank thereupon applieil 
to Its Indebtedness such funds, which were deposited to the crédit of 
the bankrupt, the transaction must be deemed a schenie to prêter the 
bank, and the application of such moneys cannot be justlfled as a bauk- 
ing transaction! 

3. Bankbuptct iS=303(3) — Peeferbnces — Insolvenct — Evidence. 

In a suit to set aslde an alleged preferential payment to a bank, évi- 
dence held to show that at the tlme of the payment the corporate debtor, 
which was subsequently adjudlcated bankrupt, was insolvent. 

4. Bankbuptct <S=ï>ie6(5) — Pbeferential Payment — Knowi^dge of Attob- 

NEY. 

Knowledge of an attorney, who actod in the transaction which cul- 
minated in a preferential payment to hls client, a credltor of the bank-i 
rupt, is imputable to the client. 

5. Bankeupi'Cy <S=»166(4) — Pbefekentiai, Payment— Knowledge. 

Under Bankruptcy Act July 1, 1898, c. 541, § 60b, 30 Stat 562 (Comp. 
St 1916, § 9644), declarlng that. If a transfer, etc., shall operate as a 
préférence, and the person recelving it or to be beneflted thereby, or his 
agent, shall hâve reasonable cause to belleve that the transfer would 
effect a préférence, it shall be voldable, notice of facts which would In- 
vite a person of reasonable prudence to inquiry is notice of ail the facts 
which a reasonably diligent inquiry would develop. 

Appeal from the District Court of the United States for the West- 
ern District of Arkansas ; F. A. Youmans, Judge. 

Suit by F. F. Freeman, as trustée in bankruptcy of Jones Bros. & 
Co., a corporation, against the Farmers' State Bank and another. 
From decree for plaintiff, the named défendant appeals. Affirmed. 

W. N. Ivie, of Rogers, Ark., for appellant. 

Iv. H. McGill, of Bentonville, Ark., and E. H. Thomas, of Kansas 
City, Mo., for appellee. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. This is an appeal from a decree in fa- 
vor of the appellee. The action was against the appellant and one 
E. M. Fowler to recover an alleged preferential payment made to the 
bank by the bankrupt within four months prior to its adjudication as 
a bankrupt. The material facts charged in the complaint are that on 
February 6, 1915, an involuntary pétition in bankruptcy was filed 
against Jones Bros. & Co., a corporation, upon the ground of hav- 
ing made preferential payments while insolvent. Amcng the pref- 
erential payments alleged to hâve been made was that to the appel- 
lant for the recovery of which this action was instituted. The bank- 
rupt filed an answer denying the insolvency and the acts of bankruptcy 
charged. Upon a hearing the court adjudicated the company a bank- 
rupt, and the appellee was duly elected and qualified as trustée. 

It was charged in the complaint: That on January 13, 1915, the 
bankrupt was indebted to the appellant bank in the sum of $3,196 and 
interest thereon, evidenced by its promissory note. The note had 
been overdue since October, 1914, and was unsecured. That on that 

i®=jFoi other casçs see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & iDdeXM 
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day the défendant, E. M. Fowler, Mr. Clark, the casliier of the appe- 
lant bank, and the président of the Jones Company agreed upon and 
carried eut the following scheme: The bankrupt executed to E. M. 
Fowler a bill of sale, whereby it conveyed to him 8,000 gallons of 
apple juice, belonging to it, for the expressed considération of $3,500. 
That the said Fowler, not being possessed of the money, borrowed 
it froni the appellant, executing his note for said sum of money, and 
as security for the loan pledged the bill of sale executed to him by 
the bankrupt. That the bank gave Fowler crédit on its books for that 
sum of money, and Fowler immediately thereafter gave his check on 
the bank to the bankrupt for the $3,500. The check was thereupon 
deposited by the bankrupt with the appellant, and that evening, after 
banking hours, the bank charged the bankrupt with the amount of 
the note. That Mr. Fowler was the attorney for the bank, as well 
as of the bankrupt at the time. That for a long time prior to this 
transaction the bankrupt had kept its account with the appellant bank, 
which showed that for a considérable time the bankrupt was over- 
drawn at the bank, and when it had balances they were for very small 
sums. That at the time this transaction took place the bankrupt was 
insolvent, which was known to the appellant, as well as Mr. Fowler, 
its attorney. That the application of the money thus deposited to 
the crédit of the bankrupt was not made in good faith in the usual 
course of business, but for the purpose of enabling the appellant to 
secure an unlawful préférence, in violation of the provisions of the 
Bankruptcy Act, 

Défendants filed separate answers, denying that the bankrupt was 
insolvent at the time, and alleging, if it was insolvent, that neither of 
the défendants knew it or had reasonable cause to know it, that the 
transaction was made in good faith, and not for the purpose of ob- 
taining thereby the apple juice as a security for the bankrupt's in- 
debtedness to appellant, and that the payment was not an unlawful 
préférence, but a set-off, as the bank had a right to make. The hear- 
ing was upon oral évidence, and the court found that the bankrupt, 
at the time this transaction took place, was insolvent, and that the 
transaction was in pursuance of an understanding between the officers 
and attorney of the bank and of the bankrupt, for the purpose of 
giving the bank a préférence in the collection of its note, and rendered 
a decree against the bank for the amount claimed, but no decree was 
rendered against the défendant Fowler. From this decree the appel- 
lant prosecutes this appeal. 

[1, 2] The findings of the trial judge, who heard the évidence and 
saw the witnesses, when testifying, will not be disturbed by the ap- 
pellate court, unless it is clearly against the weight of the évidence, 
or was induced by a mistaken view of the law, A careful reading of 
the évidence convinces that the entire transaction was merely a scheme 
for the purpose of enabling the appellant bank to secure payment of its 
debt in full, and enable it to bring the transaction within the rule laid 
down in N. Y. County Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 
199, 48 L. Ed. 380. Mr. Fowler had no money of his own to lend;' 
the bank advanced it to him; he loaned it to the bankrupt, taking as 
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security therefor the bill of sale of the apple juice; the check he gave 
to the bankrupt was on the appellant bank, and was deposited imme- 
diately by it with the bank ; and on the same day, af ter banking hours, 
the note was charged by the bank to Jones Bros. & Co. 

[3-5] But it is earnestly contended that the évidence does not jus- 
tify the finding that Jones Bros. & Co, was insolvent at the time, with- 
in the meaning of the Barikruptcy Act, and, if it was, that the appel- 
lant or its attorney knew it, or had knowledge of f acts sufficient to 
put it upon notice of the insolvency. The évidence establishes that 
the assets of the bankrupt at that time, at the most hberal estimate, 
did not exceed in value at a fair valuation, $104,229.41. The prop- 
erty was appraised by experienced appraisers, one of them the secre- 
tary of the bankrupt company, and whenever the records or bills, 
showing the cost of each article, could be found, they were acceptée! 
by the appraisers as the fair value of the property. The appraise- 
ments of the real estate and buildings were based upon the careful 
estimate of an experienced architect as to their actual value and cost 
of reproduction. It showed the values as follows: Springdale plant, 
$11,302.32; Centerton plant, $7,262.30; Rogers vinegar plant, $26,- 
094.98; Rogers preserving plant, $5,955.91; the St. Joseph property, 
taking ail the merchandise at actual value, if in perfect condition, 
$9,400; the merchandise at Rogers was found to be worth $2,100. 
The accounts due the bankrupt were mostly uncollectable, and, as the 
trustée testified, that although he had made extraordinary efforts to 
collect them, he has been able to coUect but very little, as the debt- 
ors hâve no property subject to exécution, and that at the outside they 
were worth not more than $1,000. The property in the state of Texas 
belonging to the bankrupt estate, as shown by the testimony of the 
manager, who had charge of it, was $33,712.46; but allowing therefor 
the value claimed for it by the bankrupt, $41,113.90, makes the fuU 
value of ail the assets $104.229.41. The debts which hâve been proved 
against the estate, and are in process of proof, leaving out of consid- 
ération the disputed claims, amount to $118,941.28. The real value of 
the assets was considerably less ; but, allowing the f uU value there- 
for, there was a deficiency of nearly $15,000. 

On behal'f of appellant it is claimed that the statements of the 
bankrupt's assets and liabilities, furnished it by the bankrupt, show 
that its assets exceed its liabilities by a very large amount. But thèse 
statements are of little value, as appears from the face of them. 
Great reliance was placed upon the statement of September 30, 1914, 
made by an auditing accountant, and which was furnished to the bank. 
This statement by the auditor was simply what the bocks showed. 
Of how little value this statement is, is shown by the fact that among 
the assets is listed $500,000 for good will. The real estate, buildings, 
and equipment appear on this "statement as of the value of $249,468.43. 
Among the real estate was included some property in Texas, listed as 
of great value, which did not belong to the bankrupt, but for which 
«they only held a lease, and it had been forfeited at the time the bank- 
ruptcy proceedings were instituted. 

The State of the bankrupt's account with the bank, and the fact that 
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this note had been overdue for three months, would clearly indicate 
to any business man that the company was insolvent. Mr. Fowler, 
who was the attorney for the bank in this transaction, and also the 
attorney of the bankrupt, certainly knew of the company's insolvency, 
and his knowledge was the knowledge of the bank. Section 60b of 
the Bankruptcy Act. Notice of facts, which would incite a person of 
reasonable prudence to an inquiry under similar circumstances is 
notice of ail the facts which a reasonably diligent inquiry would de- 
velop. Coder v. McPherson, 152 Fed. 951, 82 C. C. A. 99; liuttig 
Mfg. Co. V. Edwards, 160 Fed._619, 87 C. C. A. 521. 

The findings made by the trial judge are clearly supported by the 
weight of the évidence, and there was no mistaken view of the law; 
therefore the decree is affirmed. 



SHAWNEE NAT. BANK v. UNITED STATES. 

(Circuit Court of Appeals, Eightli Circuit. Marcli 4, 1918.) 

No. 5000. 

1. Jury ig=>19(15) — Forfeituees — Nature or Pboceedings. 

A proceeding to forfeit, under Rev. St. § 2140 (Comp. St. 1916, § 4141). 
an automobile seized on land, on the ground that it was used as a means 
for the introduction of intoxicating liquor into the Indian country, is 
one at law, and the parties are entltled to the usual rights and remédies 
incident to svich an action, including the right to trial by jury. 

2. Appeal and Ebror <S==»907(2) — Procebdings to Forfeit Vehicle — Pbesump- 

TIONS. 

AVhere, in a proceeding under Rev. St. § 2140 (Comp. St. 1916, § 4141), 
to forfeit an automobile on the ground that It was used as a means for 
the introduction of intoxicating liquor into Indian country, the court 
found that a chattel mortgagee had a valld lien, but that it was inferior 
to the rights of the United States under the forfeiture proceeding, it 
must be presuraed, in absence of évidence, that the mortgagee had nothlug 
to do with the introduction of the liquor into Indian country. 

3. Statutes (S=»241(2)^Construction — Forfeitube. 

It Is a principle of natural law and justice that statutes will not be 
held to forfeit property, except for the fault of the owner or his agents, 
unless such a construction is unavoidable. 

4. Indians <@=5>35 — Introduction of Liquobs into Indian Countey — For- 

feitures. 

Rev. St. § 2140 (Comp. St. 3916, | 4141), provlding for a search of the 
boats, stores, packages, wagons, sleds, and places of deposit' of one 
suspected of introducing intoxicants into Indian country, and declaring 
that, if such liquor is found therein, the same, together with the boats, 
teams, wagons, and sleds used in conveying the same, and also the goods, 
packages, and peltrles of such person, shall be seized and forfeited, does 
not warrant a forfeiture of the Interest of an Innocent chattel mortgagee 
in an automobile used by the mortgagor, who was in possession, to convey 
intoxicants into Indian country, this being partlcularly true, as Act March 
2, 1917, c. 146, 39 Stat. 969, subsequently passed, expressly déclares that 
automobiles or other vehicles or conveyances used in introducing intoxi- 
cants into Indian country. whether used by the owner or other person, 
shall be subject to forfeiture as provlded In section 2140, for the language 
of the section, as well as the congressional construction placed thereon. 

4=>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



584 249 FEDERAL EEPORTEB 

Indicates that no forfeiture should be allowed of any of the articles 
mentioned, except those owned by the gullty person. 

5. Indians ®=35 — Introduction of Liquoe into Indian Oountry — Fok- 

FEiTURES — "Wagons" — "Automobile." 

Section 2140 (Oomp. St. 1916, § 4141), by specil'ying boats, teams, wag- 
oni3, and sleds, excluded automobiles, as those vehicles were unknowu 
when the section was enacted, and a wagon is drawn by force outslde 
of itself, while an automobile, as its name suggests, is a self-propeller, 
and Congress, had it intended to include ail means of conveyance, 
might properly hâve used the word "vehicles" or "conveyances," as 
it did in Act March 2, 1917, whlch extended the forfeiture provisions to 
automobiles, etc., instead of speclfying certain ones. 

6. Appeal and Eeror <©=>671(1) — Keview — Record — Question Pbesented. 

Where the trial court found that a chattel mortgagee had a valld lien 
on an automobile, sought to be forfeited under Rev. St. § 2140 (Uomp. St. 
1916, § 4141), because used by the mortgagor to carry intoxicating liquors 
into Indian couiitry, but declared the lien inferior to the claim of the 
United States, the mortgagee was entitled to raise on such record the 
question whether the automobile was subject to forfeiture, as well as 
whether its iuterest could be forfeited, as the findings dld not support the 
judgment. 

In Error to the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

Libel by the United States against one automobile in which the 
Shawnee National Bank filed an interplea, asserting its ownership of 
the machine under a chattel mortgage. The lien of the bank was held 
inferior to the claim of the United States under the forfeiture pro- 
ceedings, and the Bank brings error. Reversed and remanded, with 
directions. 

Joe M. Adams and W. L. Chapman, both of Shawnee, Okl., for 
plaintifï in error. 

John A. Pain, U. S. Atty., of Lawton, Okl., and F. E. Ransdell, 
Asst. U. S. Atty., of Oklahoma City, Okl. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. Under the provisions of section 2140, 
Revised Statutes of United States, as amended by Act March 1, 1907, 
c. 2285, 34 Stat. 1017 (Comp. St. 1916, § 4142), on August 22, 1916, 
a spécial agent of the Indian Bureau for suppression of the liquor 
traffic among Indians, being informed that two white persons by the 
names of Frank Cole and Rufus H. London, had introduced or were 
about to introduce spirituous liquors into the Indian country, to wit, 
the Shawnee Indian allotment of one Irène Whitehead, situated in 
the state of Oklahoma, searched an automobile then in the possession 
of said Cole and London, and found therein spirituous liquor which 
had been introduced into said Indian country by said Cole and Lon- 
don by means of said automobile. The automobile was thereupon 
seized and proceeded against by libel in the court below, and, no owner 
appearing to claim the same, a judgment of forfeiture was entered. 
Prior to the judgment of forfeiture, however, plaintiff in error, here- 
after called the bank, by leave of court interpleaded in the forfeiture 
proceedings and alleged that it was the owner of a chattel mortgage 

^=>ror other cases sti» uame topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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on said automobile, given by said Cole April 11, 1916, to secure the 
payment of a promissory note for the sum of $636, due October 11, 
1916; that said chattel mortgage provided that Cole should remain 
in possession of the automobile until default should be made in the 
payment of the note, provided, always, that if, at any time, the bank 
should deem itself insecure, the debt and interest should become due, 
and the bank should hâve the right to take possession of the automo- 
bile and sell the same at public auction in order to satisfy the amount 
of the debt. It was also alleged that the mortgage was duly recorded 
in the proper office on April 13, 1916. The bank prayed that the 
automobile be delivered to it under the terms of the mortgage for the 
purpose of foreclosure and sale. The judgment of forfeiture reserved 
a décision as to the claim of the bank, the proceeds arising from the 
sale of the automobile in the forfeiture proceedings ; amounting to 
the sum of $551, being ordered paid into court to await a décision 
on said claim. 

Subsequently the court decided that the bank had a valid lien by 
virtue of its mortgage on the automobile to the amount of its debt 
at the time the same was seized, but that said lien was inferior to 
the claim of the United States under the forfeiture proceedings. The 
bank was therefore denied any relief, and the proceeds arising from 
the sale of the automobile, less costs, were ordered distributed, one- 
half to the United States and one-half to the informer. 

[1] In view of the proceedings in the court below, it is proper to 
State that, the seizure in this case being on land and not within the ad- 
miralty jurisdiction of the United States, the action in the court be- 
low was properly an action at law, in which the parties were entitled 
to such rights and remédies as are incident to such an action in the 
fédéral courts, including the right to trial by jury. The Sarah, 8 
Wheat. 391, 5 L. Ed. 644; Morris's Cotton, 8 Wall. 507, 19 L. Ed. 
481; Confiscation Cases, 20 Wall. 92. 22 L. Ed. 320; Armstrong's 
Foundry, 6 Wall. 766, 18 U. Ed. 882 ; Confiscation Cases, 7 Wall. 
454, 19 L. Ed. 196; Henderson's Distilled Spirits, 14 Wall. 44, 20 L. 
Ed. 815. There seems, however, to bave been no disputed question 
of fact in issue at the trial, and, as no objection was made to the form 
bf the proceeding or the manner of trial, nothing more need be said. 

[2-4] Section 2140, under which the automobile was forfeited, reads 
as follows: 

"If any * * • has reason to sus^pect or is Informed that any wtilte 
person or Indîan Is about to introduce or lias intrnduced any splrituous liquor 
or wine Into the Indian country in violation of law, * * * niay cause the 
boats, stores, packages, wagons, sleds, and places of deposit o/ sueh persan 
to be searched ; and if any such liquor 1s found thereiii, the same, together 
wlth the boats, teams, wagons, and sleds used in conveying the same, and also 
the goods, packages, and peltrles of such person, shall be seized and delivered 
to the proper officer, and shall be proceeded agaiust by libel in the proper 
court, and forfeited. one-half to the informer and the other half to the use 
of the TJnlted States." Comp. St. 1916, § 4141. 

It is claimed by counsel for the United States that the above statute 
treats the automobile in this case as the offender, without any regard 
whatsoever to the personal misconduct or responsibility of the owner 
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thereof, and therefore, as the automobile was found guilty, forfeiture 
followed as a matter of course, regardless of the rights of the bank 
under its mortgage, and that, if this position is not correct, still, as the 
trial court forfeited the automobile and the évidence is not in the rec- 
ord, we must présume that there was évidence that the bank knew 
or had good reason to know the use to which the automobile was be- 
jng put. This last contention, of course, is inadmissible, for the rea- 
son that the court found that the bank had a valid lien upon the au- 
tomobile, and, if we indulge in any presumption as to the connection 
of the bank with the introduction of the liquor into the Indian coun- 
try, we must présume, in the absence of any évidence or finding to the 
contrary, that the bank had nothing to do with it. 

Counsel for the bank claim that the statute above quoted simply 
forfeits the interest of the introducer of the spirituous liquor in the 
automobile ; therefore, it not appearing that the bank had anything to 
do with the introduction of the liquor, its interest could not be for- 
feited. The United States District Court for the District of Montana 
in the case of United States v. Two Gallons of Whisky et al., 213 Fed. 
986, decided that the above statute could not be held to forfeit prop- 
erty which had been borrowed by the person who introduced the liq- 
uor into the Indian country; the owner of the property not having 
any knowledge or information as to the use to which the property 
was to be put. United States v. 246 Pounds of Tobacco (D. C.) 103 
Fed. 791. 

In cases under revenue statutes a mortgagee is regarded with great- 
er favor than the owner. United States v. Two Barrels Whisky, 96 
Fed. 497, Z7 C. C. A. 518. Where a smuggling statute authorized 
the forfeiture of any vessel "whose master should knowingly violate 
the act," it was held that a master of a vessel, who was appointed by 
less than a majority of the ownership of the vessel, could not, by vio- 
lating the law, subject the majority interest to forfeiture. The Calypso, 
230 Fed. 962, 145 C. C. A. 156. In United States v. 372 Pipes of 
Spirits, 5 Sawyer, 421, Fed. Cas. No. 16,505, under a statute which 
authorized the forfeiture of "spirits owned by such person," it was 
decided that a mortgagee would be protected to the extent of his debt. 
In United States v. Stowell, 133 U. S. 1, 10 Sup. Ct. 244, 33 L. Ed. 
555, it was decided that the interest of the mortgagee on realty upon 
which an illicit still had been established would not be forfeited, where 
the mortgage was taken prior to the estabhshment of the still. It is 
also a principle of law and natural justice that statutes will not be held 
to forfeit property, except for the fault of the owner or his agents, 
nnlèss such a construction is unavoidable. Peisch v. Ware, 4 Cranch, 
347 2 L. Ed. 643; United States v. 33 Barrels of Spirits, 1 Abb. 
U. S. 311, Fed. Cas. No. 16,470; Clinkenbeard v. United States, 21 
Wall. 65, 22 L. Ed. 477. 

There are cases cited upon other statutes which seem to support the 
contention of counsel of the United States, but we think justice re- 
quires us to adopt the view presented by counsel for the bank. An 
examination of the décisions under différent statutes of the United 
States providing for the forfeiture of property shows that there are 
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two classes of statutes, one authorizing forfeiture irrespective of own- 
ership, and the other making ownership of the wrongdoer a necessary 
élément. Heidritter v. Elizabeth Oil Cloth Company (C. C.) 6 Fed. 
138, affirmed 112 U. S. 294, 5 Sup. Ct. 135, 28 L. Ed. 729. 

It is contended by counsel for the United States that the words "of 
such person" in the above statute, occurring after the word "peltries," 
by ail rules of grammatical construction relate to the last antécédents, 
which are "goods," "packages," and "peltries," and do not relate back 
to boats, teams, wagons, and sleds ; therefore the statute, so far as the 
words "boats," "teams," "wagons," and "sleds" are concerned, does 
not limit the forfeiture to the interest therein of the introducer of the 
spirituous Hquor ; while counsel for the bank claim that the words "of 
such person," where they appear after the word "peltries," hâve the 
same significance as they do in the previous part of the law following 
the words "places of deposit," and therefore the law only provides for 
the forfeiture of the property of the person who has introduced or is 
about to introduce spirituous liquor into the Indian country, and that 
when this meaning is given to the statute it excludes from forfeiture 
the spécial interest of the bank under its mortgage. 

The décision of the question presented is not free from difficulty, 
but, taking into considération the fact that the law is highly pénal, 
and that before the property of a citizen may be confiscated a case 
clearly within the letter and spirit of the law must be made, we do 
not think it was the intention of the law to forf eit the interest of the 
bank in the automobile. We also are of the opinion that the words 
"of such person," where they occur in the law after the word "peltries," 
relate as well to the words, "boats, teams, wagons, and sleds" as to 
the words "goods, packages, and peltries." We are confirmed in this 
construction of the law, we think, by a paragraph in the law making 
appropriations for the current contingent expenses of the Bureau of 
Indian Affairs, approved March 2, 1917 (39 Stat. 969, c. 146) which 
reads as f ollows : 

"For the suppression of the traffic In Intoxlcating llquors among Indians, 
$150,000: Provided, that antomohUes or any other vehicles or conveijances 
used in introducing, or attempting to introduce, intoxicants into the Indian 
eountry, or whfire the intvodurtion is prohibited by treaty or fédéral statute, 
whether used by the oicner thereof or other person, shall be subject to 
selzure, libel, and forfeiture provided In section 2140 of the Eevised Statutes 
of the United States." 

The enactment of this law by Congress was a législative déclaration 
that in the opinion of Congress section 2140, as it read when the seizure 
in this case was made, did not authorize the seizure and forfeiture of 
any of the articles mentioned in section 2140, except those owned 
by the guilty party. 

[5] There is another view of the law, not discussed by counsel, 
which makes it doubtful if an automobile comes within the language 
of the statute wherein it spécifies those articles which may be forfeited. 
As we hâve said before, the statute is highly pénal, and not in aid of 
the revenues. It must be, therefore, strictly construed, and ail doubts 
resolved in favor of those against whom it is invoked. The statute 
spécifies that boats, teams, wagons, and sleds may be forfeited. An' 
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automobile îs not a boat, a team, or a sied. Is it a wagon ? The stat- 
ute was enacted March 15, 1864 (13 Stat. 29, c. 33 [Comp. St. 1916, 
§ 4136a]). At that time automobiles as a means of transporting 
passengers or freight were unknown; hence there can be no claim 
that Congress intended to include automobiles when it used the word 
"wagons." Automobiles hâve not been denominated, either by the 
public or lexicographers, as wagons. A wagon is drawn by a force 
outside of itself . An automobile, as its name suggests, is its own pro- 
peller. According to the letter of the law, an automobile is not within 
its terms. It was evidently to remedy this defect that the language 
above quoted from the act of March 2, 1917, was enacted. It makes 
the law read so as to include automobiles or any other vehicles or con- 
veyances. Congress, when it enacted section 2140, could bave used 
the word "vehicles," or conveyances, in gênerai terms, so as to include 
ail means of transportation. It did not choose to do so, but specified 
certain vehicles by name, and thereby, we think, excluded other kinds 
of conveyances. 

[61 We are of the opinion that the bank is entitled to raise this 
question on the présent record, as the findings do not support the 
judgment. Carrying out the theory on which the action was tried 
below, it results that the judgment rendered against the bank must 
be reversed, and the case remanded, with directions to pay over the 
proceeds resulting from the sale of the automobile to the bank in 
partial satisfaction of its mortgage; and it is so ordered. 



THE SAJSr GUGLIELMO. 

(Circuit Court of Appeals, Second Circuit. Mardi 13, 1918.) 

Nos. 199-201. 

1. Shipping ®=»142 — ^Damage to Caego — Notice of Claim. 

Wliere a Mil of ladlng declared that the steamship owner should not be 
llable for any loss or damage or claim of whlcli notice was not given be- 
fore removal of the goods, it was not sufficient that the attention of the 
caritain In one case, and of persons on the wharves directing or super- 
vising the discharge of the cargo in another, was called to the fact that 
goods were damaged, for, if that were allowed, loose talk of truckmen 
vvould be enough to defeat the exception. 

2. SiiiPPiNG i©=5l42 — Damage to Cargo — Notice of Claim. 

Tliough a bill of ladlng declared that the steamship owner should not 
be llable for any claim of which notice was not given before removal of 
the goods, consignées, who removed part Of the goods wlthout notice, may 
reeover for damage to other goods, which were left on the wharf and 
later were destroyed by the board of health. 

.!. Shipping <S=>1.32(5)— Acti/ons — Evidencej — Sufficienct. 

Evidence held InsufBclent to show that one of several libelants, who 
asserted injuries to a shipment of goods, gave detailed particulars of hls 
claim as requlred by the bill of ladlng, but to warrant a liuding that no 
sueh particulars were given. 

Hough, Circuit Judge, dlssentlng. 
^zsFoT other cases see same topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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Appeals from the District Court of the United States for the South- 
ern District of New York. 

Libel by Jacob A. Kirsch against the steamship San Guglielmo, etc., 
claimed by Pierce Bros., Incorporated, together with libels by Nathan 
Kronman & Co. and P. Pastene & Co., Incorporated, against the 
same vessel. From decrees for Hbelants (241 Fed. 969), claimant ap- 
peals. Modification of decrees directed. 

Kirhn, Woolsey & Hickox, of New York City (M. W. Maclay, Jr., 
and John M. Woolsey, both of New York City, of counsel), for appel- 
lant. 

Henry h- Franklin, of New York City (Frank V. Barns, of New 
York City, of counsel), for appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. Thèse are suits in admiralty by consignées 
of various shipments of garlic, peppers, and oregano in baskets and 
tomatoes in cans by the steamer San Guglielmo from Naples to New 
York, receipted for in the bill of lading as in apparent good order and 
condition, but delivered damaged. The libel alleged that the damage 
was due, not to périls excepted in the bill of lading, viz. heating, 
* * * decay, * * * sweat, * * * or any loss arising from 
the nature of the goods," but to négligent stowage, and particularly 
to want of proper ventilation for the large quantity of the goods 
carried in deep tank No. 4. 

[1,2] The answer denied thèse allégations and attributed the dam- 
age to vice propre and also relied upon the foUowing clause in the bill 
of lading: 

"5. Also that the steamship owner shall not be liable • • * for any 
*laim, however arising, of vvhich notice is not glven before removal of the 
goods and amount and particulars of claim glven within eight days after re- 
celpt of goods." 

Libelants removed some of the goods and left some on the wharf, 
which were afterwards destroyed by the board of health. Kirsch and 
Pastene made detailed claim within eight days after removal upoir 
the managers and gênerai agents of the steamer, but Kronman f ailed 
to prove any detailed claim. Judge Mayer found that the libelants had 
sustained the burden which lay upon them, in view of the exceptions 
in the bill of lading, of proving that the damage had been caused by 
négligent stowage and lack of proper ventilation, and we agrée with 
him. 

He also' held that the libelants Kirsch and Pastene had made claim 
before removal of the goods, because the attention of the captain in 
one case, and of persons on the wharf directing or supervising the dis- 
charge of cargo in the other, was called to the fact that the goods were 
damaged. We think this no proof of making claim. Loose talk of 
truckmen would be enough to defeat the exception. It seemed to the 
District Judge, however, to satisfy our ruling in the case of The Per- 
siana, 185 Fed. 396, 107 C. C. A. 416. The provision in that case was 
weaker than the one under considération, in that it only called for 
notice of damage, viz. that the owners should not be liable "for any 
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damage to any goods * * * notice of which is not given before 
the removal of the goods." The District Judge held (156 Fed. 1019, 
1021) that the libelants "gave notice as soon as they learned of the 
damage and of the damage which was already known to the claim- 
ants or their agents, and did this while the vessel was still unloading." 
The bill of lading in this case expressly requires notice of claim for the 
damage which necessarily extends and goes beyond notice of damage. 
Still we held in The Persiana that it must be given before removal, 
even if the carrier already had knowledge of the damage. The stipu- 
lation was a part of the contract, and the libelants could not recover 
without showing compliance with it. The fact that the carrier knew 
of the damage did not alter the case. 

The District Judge applied to this case the reasoning which was over- 
ruled in The Persiana. He said: 

"It would certalnly involve a technlcal construction beyond ail reasonable 
limits to say that this provision in the bill of lading plaeed upon the consignée 
the duty of givlng sonie kind of formai notice in formai language to the ap- 
propriate représentatives of the vessel or its owners. Of course, there may 
be many instances vs'here it niay be clulmed that a few boxes or baies of a 
shipment were damaged, while the great bulk of the shipment is in good con- 
dition, and, In such cases, a casual observation by a consignée or his agents 
or employés to some minor employé of the steamship owners would not be 
compliance with this provision of the bill of lading. That, however, is not 
this case. The talks of Kirsch and the drivers of Kronman and Pastene were 
respectively with the captain of the vessel and the superlntendent of tho 
steamship company, and concerning goods known without question by thèse 
men to be In bad condition. The fact that the captain and the superintendent 
answered Indifferently is a matter of no conséquence. It seems to me that 
the conversations, as related in the record in ail the elrcumstances there 
disclosed, constltuted the notice required by the bill of lading, and any other 
conclusion would make a mockery of this provision and torture it into an in- 
strument for the most indefensible kind of évasion by technicality, instead of 
a fair and reasonable protection to the shipowner." 

The Circuit Court of Appeals for the Third Circuit in The St. 
Hubert, 107 Fed. 727, 46 C. C. A. 603, and The Westminster, 127 Fed. 
680, 62 C. C. A. 406, and for the Fifth Circuit in Unione Austriaca, 
etc., V. Léon G., 231 Fed. 427, 145 C. C. A. 421, bas construed this 
précise clause in exactly the same way as we have donc, viz., as a 
condition précèdent requiring notice of claim, failure to comply with 
which defeats recovery. In the case of The Queen of the Pacific, 180 
U. S. 49, 21 Sup. Ct. 278, 45 L. Ed. 419, decided before any of the 
f oregoing cases, a similar construction was applied to a stipulation 
in a bill of lading that claims for damage to merchandise must be 
presented within thirty days from the date of the bill of lading. There 
the vessel within 2 days from that date filled, sank, and lay in a help- 
less condition for 3 days, so that the fact of damage must have been 
known to the owners. The court observed that the provision might 
not reasonably apply to foreign voyages because the damage could well 
occur more than 30 days after the date of the bill of lading, and, 
whether it did or not, without knowledge of the goods owner of the 
fact until after that time. 

We cannot alter the contract of the parties because the reSuIt seems 
to be hard, but we should construe it strictly in favor of the goods 
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owner. For this reason we agrée with the District Judge that it 
only applies when he removes the goods. For such of the goods left 
by the libelants on the wharf as were destroyed by the board of health, 
and for such only, they are entitled to recover. 

[3] The libelant Kronman attempted to prove detailed notice of his 
claim by a carbon copy of a letter addressed to the claimant's agents 
and the course of business in his office as to the maihng of letters. 
The clerk whose duty it was to mail letters was not in libelant's em- 
ployment at the time of trial, and her address was not known. On the 
other hand, the claimant produced the detailed claim of the other 
libelants, proved the course of business as to opening and filing let- 
ters received, and proved that no such letter was in.its files. The Dis- 
trict Judge quite correctly held that this proof was more convincing 
than was the libelant's. 

The court below is directed to modify the decrees in accordance with 
this opinion. 

HOUGH, Circuit Judge (dissenting). The point insisted on by the 
majority seems to me most frankly put in The Westminster, 127 Fed. 
681, 62 C. C. A. 406, where it is said : 

"The notice stlpulated for is not of the fact o£ damage, • • • but of 
the intent to hold the carrier liable for it, which, on failure to give notice, 
the latter, in view of the stipulation, may well regard as being walved." 

Taking cognizance of the methods, and the only possible methods, 
of receiving most cargo from most ships (and the San Guglielmo in 
particular), the majority hold in substance that a shipper's right to 
recover for obviously damaged cargo dépends on whether a carter or 
driver is able nicely to distinguish between notice of fact of damage, 
and notice of claim for damage. If he takes away the goods without 
using the correct légal formula, his employer's rights are gone. 

From this doctrine and the décision applying it I dissent, believing 
that the only justification for the attempted limitation of carrier's 
liability is that the carrier is reasonably entitled to knowledge of de- 
mands that may be made; more than that is unreasonable. Nor do 
I think that The Queen of the Pacific, supra, requires or supports the 
présent ruling. The test of reasonableness is there laid down, and 
that criterion, if applied hère, would resuit in afïirmance of decree. 
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OKLAHOMA, K. & M. I. KY. CO. v. BOWLING. 

(Circuit Court of Appeals, Eighth Circuit. Mardi &, 1918.) 
No. 5026. 

1. States <S:^9 — Teeeitobies <@=5>11 — Authoeitt of Congbess — Efeect of Ad- 

mission. 

Before territories are admitted to statehood, Congress exercises as t» 
them the combined powers of the national and state govermnents; but, 
when a territory is admitted to the Union as a state, it stands on the 
saine footing as the original 13 states, wlth suprême authority as to ail 
matters of Internai government and local concern, subject only to tlie 
limitations of the fédéral Constitution, and statutes enaeted for the ter- 
ritory upon subjects of state cognizanee are automatically abrogated. 

2. States <©=>9 — Statutes — Indian Teebitobt. 

Act Feb. 28, 1902, c. 134, 32 Stat. 43, authorlzes any railroad company 
to take and condemn a right of way in or through any lands held by any 
Indian tribe or nation, person, indivldual, or munieipallty in the Indian 
Territory, or in and through any lands whch bave been or may hereafter 
be allotted in severalty, whether the same hâve or bave not been con- 
veyed vvith fuU power of aliénation. Oklaboma was in 1907 admitted 
as a state. Act May 27, 1908, c. 199, 35 Stat. 312, relating to the removal 
of restrictions on the lands of Indian allottees, déclares in section 1 
that "no restriction of aliénation shall be construed to prevent the exer- 
cise of the right of eminent domain in condemning rlghts of way for pub- 
lic purposes over allotted lands, and for such purposes" the sections of 
the 1902 act on that sub.iect "are hereby continuel in force In the state 
of Oklahoina." Held, that the admission of Oklàhoma as a state abro- 
gated the act of 1902 as to lands in the Indian Territory, which had been 
conveyed by the Indian allottees after the restrictions on aliénation had 
expired, and by the 1908 act the procédure prescribed by the 1902 act 
for the exercise of the right of eminent domain was preserved only so far 
as it afifected Indian lands, including those allotted, but still subject to 
restrictions against aliénation. 

3. Eminent Domain <g=>20(l)— Interstate Commebcb. 

Act Feb. 28, 1902, and Act May 27, 1908, relating to Indian lands, 
are not a grant of authority to railroads, engaged, or organized to en- 
gage, in Interstate commerce, to appropriate prlvate property in the 
state of Oklàhoma, but are llnilted to Indian lands. 

4. Appeal and Ebbob ©=570(5) — Obdebs Appealable. 

An order denying a motion to dismiss plaintift's pétition, not followed 
by decree disposing of the case, is not appealable. 

Appeal from the District Court of the United States for the Eastern 
District of Oklàhoma ; Ralph E. Campbell, Judge. 

Suit by George E. Bowling against the Oklàhoma, Kansas & Mis- 
souri Interurban Railway Company. From an order of temporary in- 
junction, défendant appeals. Affirmed. 

Edward R. Jones, of Muskogee, 0kl., and Ephraim H. Poster, of 
Oklàhoma City, Okl., for appellant. 

H. H. McCluer and Roland Hughes, both of Kansas City, Mo. 
(Vern E. Thompson, of Miami, Okl., on the brief), for appellee. 

Before HOOK, CARLAND, and STONE, Circuit Judges. 

HOOK, Circuit Judge. This is an appeal by the railway company 
from an order of temporary injunctioh at the suit of George E. Bowl- 

ig=»For other cases see same toplc & KEY-NUMBEE in ail Key-Numbered Dlgests & Indexe» 
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ing. It involves the validity of condemnation proceedings to take 
lands for railroad purposes under Act Feb. 28, 1902, c. 134, 32 
Stat. 43, commonly called the Enid & Anadarko Act. The lands 
are in that part of the state of Oklahoma that was formerly In- 
dian Territory. The proceedings were begun by the Company after 
the admission of the state, in the United States District Court for the 
Eastern Judicial District, as successor to the jurisdiction of the Unit- 
ed States Courts in the Indian Territory. The précise question is 
whether the act of 1902, aided by a later act to which référence will 
be made, continued to apply to lands like those of the plaintiff after 
the territory became a part of the state. 

The lands had been tribal property of the confederated Wea, 
Peoria, and other tribes of Indians, had been allotted in severalty, 
and after the expiration of ail restrictions upon aliénation had been 
conveyed to and become the property of the plaintiff, a citizen of 
Missouri. The Indian title and interest had wholly ceased. The 
act of 1902 authorized any railroad company to take and condemn 
a right of way, etc., "in or through any lands held by any Indian tribe 
or nation, person, individual, or municipality in said territory, or in 
or through any lands in said territory which hâve been or may here- 
after be allotted in severalty to any individual Indian or other person 
under any law or treaty, whether the same hâve or hâve not been 
conveyed to the allottee, with full power of ahenation." Section 13. 
After Oklahoma was admitted as a state, in 1907, Congress adopted 
Act May 27, 1908, c. 199, 35 Stat. 312, relating to removal of restric- 
tions from part of the lands of Indian allottees. The railway com- 
pany points to the foUowing provision of that act : 

"Xo restriction of aliénation shall be construed to prevent the exercise 
of tlie right of eminent domain in condemning rights of way for public pur- 
poses over allotted lands, and for such purposes" the sections of the act of 
1902 on that subject "are hereby continued in force in the state of Oklahoma." 
Section 1. 

Upon this it is argued that ail lands in what was formerly the In- 
dian Territory were either allotted or unallotted, that the lands of 
plaintiff fell in the former class, and that Congress not only had the 
power, but manifested its intention, to continue the condemnation 
provisions of the act of 1902 as to them, notwithstanding the fact that 
the Constitution and laws of the state of Oklahoma contained full 
provisions regarding the condemnation of lands for railroad pur- 
poses and subjected such proceedings to the jurisdiction of the state 
courts. 

[1] The authority of Congress over the territories of the United 
States is a familiar feature of our history. Before they are admitted 
to statehood it exercises as to them the combined powers of the nation- 
al and state governments by direct législation, and also through local 
législative bodies whose acts are subject to its supervision, or, as was 
the case with the Indian Territory, by extending thereto certain of 
the laws of an organized state. But when a territory is admitted into 
the Union as a state it stands in every respect upon the same footing 
as the original 13 states, with suprême authority as to ail matters of 
249 F.— 38 
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internai government and local concern subject only to the limitations of 
the fédéral Constitution. Coyle v. Oklahoma, 221 U. S. 559, 31 Sup. 
Ct. 688, 55 L,. Ed. 853. Upon attaining statebood the statutes enacted 
for the territory upon subjects of state, as distinguished from fédéral, 
■cognizance are automatically abrogated, except so far as they may be 
affirmatively continued to prevent an interregnum or hiatus. Benner 
V. Porter, 9 How. 235, 13 L. Ed. 119; Escanaba Co. v. Chicago, 107 
U. S. 678, 688, 2 Sup. Ct. 185, 27 L. Ed. 442. An instance of législation 
for a territory that took on a double aspect is presented by Act March 
1, 1895, c. 145, 28 Stat. 693, prohibiting the carrying of intoxicating 
liquor into the Indian Territory. The subséquent Oklahoma Enabling 
Act and the admission of the state operated by implication to repeal 
it as to such commerce wholly within the boundaries of the new state, 
but left it in force as to the commerce that was Interstate. The au- 
thorjty for the survival of the latter phase of the statute rested in 
the power of Congress over commerce among the states and with 
the Indian tribes and in the peculiar relation and continuing respon- 
sibilities of the fédéral government towards the Indians and their 
lands. Ex parte Webb, 225 U. S. 663, 32 Sup. Ct. 769, 56 L. Ed. 1248; 
United States v. Wright, 229 U. S. 226, 33 Sup. Ct. 630, 57 h. Ed. 
1160. But, as already observed, as to those things that were within 
the power of the sovereign state the statute fell. 

[2] The act of 1902 prescribed a procédure for the exercise of the 
right of eminent domain and by its terms applied to ail lands in the 
Indian Territory, regardless of Indian title. This was naturally so, 
because there was then no other compétent législative authority than 
Congress. But the comprehensive scope of the législation did not sur- 
vive the admission of the state. By the act of 1908 Congress merely 
sought to préserve it so far as it afïected Indian lands including those 
that had been allotted but were still subject to restrictions against 
aliénation. That was the extent of its interest during statehood. The 
power of Congress to legislate ends when the transitory character of 
the subject-matter ceases to be of fédéral concern. 

[3] It is also urged by the railway company that the application of 
the statute to the plaintiff's lands should be sustained as a régulation 
of Interstate commerce. Assuming, without considération, that Con- 
gress might under the power indicated authorize railroads engaged or 
organized to engage in such commerce to appropriate private property 
within the states, prescribe a procédure therefor, and confer jurisdic- 
.tion of the proceedings upon the courts of the United States, it would 
take a plainer case than the one hère to indicate its intention to do 
so. The obvious, apparent reason for the continuance of the légis- 
lation in question during statehood is in the peculiar character of 
the tenure of a particular class of lands, and when that ceases the 
laws of the state attach and are exclusive. 

[4] An appeal has also been taken from an order denying a motion 
to dismiss the plaintiff's pétition. The order was not followed by a 
decree disposing of the case, and is not appealable. 

The order of injunction is afifirmed. 
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COUTS V. UNITKD STATES. 

(Circuit Uaurt of Appeals, Eighth Circuit. March 4, 1918.) 

No. 4992. 

1. CoNTEMPT ig=>6e(3) — Review — Fresextatiox of Questiotsis in Court 

Below. 

Where not raised in the lovver eo\]rt, tlie objection that tlie évidence 
was insufflclent to warrant a flnding tliat défendant was guilty o£ con- 
tenipt cannot be raised on writ of error. 

2. CoNTEMPT <&=366(6i;4) — Ueview — Ekroes Not Assigned. 

Where an information cliarging eontempt was not attacked in the 
court below, and there was no assignment of error tliat It did not state 
facts sufficient to constitute a eontempt, objections to tlie information, 
which are not plain, but are of a technicai character, cannot be considered 
under rule 11 (150 Fed. xxvii, T9 G. C. A. xxvii), allowing the Circuit 
Court of Appeals to consider a plain error not assigned. 

3. Jury <®::=2,5(2) — Coxtempt — Pboceedinos — Demand fob Jury Tbial. 

Act Cong. Oct. 15, 1914, c. 323, § 21, 38 Stat. 738 (Comp. St. 1916, § 
1245a), déclares that any person who shall willfuUy disobey any law- 
ful writ, process, order, decree, or commaud of the District Court, If the 
act or thing so done by him shall be of such character as to constitute a 
criminal offense under any statute of the United States or laws of the 
state in which tlie act was committed, shall be proceeded against for 
eontempt. Section 22 (Comp. St. 1916, § 1245b) déclares that in ail cases 
witliin the act trial may be by the court, or upon demand of the accused 
by a jury, while section 24 (Comp. St. 1916, § 1245d) déclares that nothing 
in the act shall be construed to relate to contempts committed in the 
présence of the court, or so near thereto as to obstruct the administration 
of justice. Défendant, for an attempt to influence a juror as to his ver- 
dict. wa,s punished under Judicial Code (Act March 3, 1911, c. 231) § 268, 
36 Stat. 1163 (Comp. St. 1916, § 1245), maklng inisbehavior so near the 
court as to obstruct the administration of justice a eontempt, although his 
act was a criminal oftense both under Pénal Code (Act March 4, 1909, c. 
321) § 135, 35 Stat. 1113 (Comp. St. 1916, § 10305), as well as the laws of 
the state in which the court was slttlng. lleld that, though défendant 
was adjudged guilty on hearing to the court without a jury, he can- 
not complain that he was denied a jury trial on the theory that section 
24, Act of 1914, was invalid as class législation, for sections 21 and 
22 do not cover contempts of the class of which défendant was found 
guilty, and further the record showed no demand by défendant for jury 
trial. 

In Error to the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

James F. Coûts was found guilty of eontempt under Judicial Code, § 
268, on an information filed by the United States attorney upon leave 
granted, and brings error. Affirmed. 

Battïe McCardle, of Kansas City, Mo, (Frank L,. Barry, of Kansas 
City, Mo., on the brief), for plaintifif in error. 

Sam O. Hargus, Asst. U. S. Atty., of Kansas City, Mo. (Francis 
M. Wilson, U. S. Atty., of Kansas City, Mo., on the brief), for the 
United States. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

€=jFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered DtBests & Indexes 
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CARLAND, Circuit Judge. Upon leave granted, the United States 
attorney for the Western district of Missouri filed an information in 
the court below charging the plaintiff in error, hereafter called de- 
fendant, with the commission of certain acts which it was aileged 
constituted a contempt of said court. Without making any objection 
to the information filed against him, the défendant entered a plea of 
not guilty. After a hearing by the court he was found guilty of ihe 
contempt charged and sentenced to imprisonment for the period of 
60 days in the common jail of Jackson county, Mo. 

[1, 2] Assignments of error Nos. 1, 2, 3, 4, and 5 présent the ques- 
tion as to whether the évidence was sufficient to justify the finding 
and judgment of the court. As this question was in no wise raised 
during the trial, it may not be considered. The information was not 
attacked in the court below, and there is no assignment of error that 
it does not state facts sufficient to constitute a contempt. We are 
asked, however, to consider objections made hère to the information 
under rule 11 of this court, providing that we may at our option no- 
tice a plain error not assigned. There are two reasons why we should 
not do this in the présent case : First, the. aileged errors are not plain; 
and, second, they are of a technical character. 

[3] The défendant further allèges that he was found guilty and 
punished for misbehavior so near the court as to obstruct the ad- 
ministration of justice under section 268 of the Judicial Code; that 
the act for which he was punished (attempt to influence a juror as to 
his verdict in a case on trial) is a criminal offense under section 4356, 
Revised Statutes of Missouri, and section 135 of the Pénal Code 
of the United States; that by sections 21, 22, and 24 of the Act of 
Congress of October 15, 1914 (38 Stat. 730, c. 323), it is provided as 
f ollows : 

"Sec. 21. That any person who shall willfully disobey any lawful writ, pro- 
cess, order, rule, decree, or command of any District Court of the United 
States, or any court of tlie District of Columbia by doing any act or thlng 
therein, or tliereby forbidden to be done by him, if the act or thing sa done 
by him be of such character as to constitute also a criminal offense under any 
statute of the United States, or under the laws of any state in which the act 
was eonimitted, shall be proceeded against for his said contempt as herein- 
after provided. 

"Sec. 22. [Paragraph 2] In ail cases within the purview of this act such 
trial may be by the court, or, upon demand of the aeCused, by a jury ; lu 
which lattcr event the court may Impanel a jury from tlie jurors then in at- 
tendance, or the court or the judge thereof in eharabers may cause a suffl- 
cient number of jurors to be selected and summoned, as provided by law, to 
attend at the tlme and place of trial, at which time a jury shall be selected 
and impaneled as upon a trial for misdemeunor ; and such trial shall con- 
form, as near as may be, to the practice in criminal cases prosecuted by in- 
dlctment or npon information. • * * 

"Sec. 24. That nothing herein eontained shall be construed to relate to 
contempts committed in the présence of the court, or so near thereto as to 
obstruct the administration of justice, nor to contempts committed in dis- 
obedience of any lawful writ, process, order, rule, decree, or command en- 
tered in any suit or action brought or prosecuted in the name of, or on behalf 
of, the United States, but the same, and ail other cases of contempt not 
specilîcally embraced within section 21 of this act, may be punished in con- 
formity to the usages at law and in equity now prevailing." 
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On thîs State of th^record, in connection with the act of Congress 
above quoted, counsel for défendant contends that he was, in some 
way not easily understood, deprived of a trial by jury. The argu- 
ment in support of the contention is this : A person proceeded 
against for contempt under sections 21 and 22, above quoted, is en- 
titled upon demand to a trial by jury. By section 24, above quoted, a 
person prosecuted for a contempt such as was charged against défend- 
ant, is not entitled to a jury trial; therefore the law contained in the 
above three sections is void, as class législation and discriminatory 
against défendant, the classification being arbitrary, and not based 
upon any reasonable ground. 

Assuming, but not deciding, that there is in the Constitution of the 
United States provisions which would strike down the sections above 
quoted for the reasons stated, it would not help the défendant, as it 
is conceded that there then would be no law providing for a jury 
trial in contempt cases ; but counsel ask us to strike down section 24, 
above quoted, as that is the section which causes the discrimination, 
and then elevate him into sections 21 and 22. If this were donc, 
however, still the défendant would not be benefited for two reasons. 
Sections 21 and 22, without section 24, do not cover the kind of con- 
tempt charged against him, and, if they did, a jury trial is only gi-ant- 
ed upon demand, and the record does not show that any such demand 
was made. It thus appears that the constitutional question is a mi- 
rage ; nothing more. 

The judgment below is affirmed. 



NUL0M01.INE CO. v. STROMRYRR. 

(Circuit Court of Appeals, Third Circuit. March 4, 1918. Rehearlng Denied 

Aprll 9, 1918.) 

No. 2.305. 

InJUNCTION i®=56 SUBJECTS OF PROTECTION USE OF TRADE SeCBETS. 

A gomplainant held f^ntltled on the évidence to an injunctiou to re- 
strain défendant, a competing manufacturer of invert sugar, from using 
in his business tl)e secret process of complalnant, disclosed to him by a 
former employé of eomplainant in violation of liis contract of employment. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by the Nulomoline Company against Julius Stro- 
meyer. Decree for défendant, and eomplainant appeals. Reversed 
and remanded. 

For opinion below, see 245 Fed. 195. 

Léo Levy, of New York City, and Chester N. Farr, Jr., of Phila- 
delphia, Pa., for appellant. 

James F. Ryan and Michael J. Ryan, both of Philadelphia, Pa., for 
appellee. 

^ïwFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. Our examination of this volu- 
minous record, containing more than 1,000 printed pages, has con- 
vinced us that the bill should not hâve been dismissed. The opinion 
of the District Judge is reported in 245 Fed. at page 195, and we 
agrée that the controversy is one of fact. Moreover, it seems to us 
to lie within narrow limits, and we think what is now relevant may be 
fairly summarized as follows: 

In November, 1910, Maxwell Tausek entered the direct employ- 
ment of the Nulomoline Company, a manufacturer of invert sugar, 
and agreed, inter alia, that he would not — 

" • * • engage In any other business whatsoever ; that he will perform 
such duties as may be asslgned to hira durlng the course of the employaient 
herein provided for. [He] covenants and agrées that any and ail knowledge 
or information that may be obtained by hlm in the course of the employ- 
ment with respect to the conduct and détails of the business and with respect 
to the secret processes, formulas, machinery, utensils, and arts used by the 
employer in manufacturing its products, will be by him forever kept inviolate 
and be by him coneealed from any competitor and ail other persons, and 
that he will not engage as employer, employé, principal, agent, or otherwise, 
directly or indirectly, at any tlme hereinafter in a similar business, and 
that he will not impart the knowledge by Mm acquired of the said secret pro- 
oesses, formulas, machinery, utensils, and arts of manufacture of the employer 
to anybody whomsoever, and that, should he at any time leave the employ 
of the employer, he hereby covenants and agrées that he will not in violation 
of its terms enter into the employ or service or otherwise act in ald of the 
business of any rival company or concern or individual engaged in the same 
or in similar lines of business ; and, If he does so in violation hereof, the 
employer shall be entltled to an Injunction by any compétent court of equity 
enjoining and restrainlng [him] and each and every other person concemed 
thereby from continuance of such employment, service, or other act in ald of 
the business of such rival company or concem. Nothlng herein contained 
shall prevent [him] upon the terminatlon of the employment, in engaging in 
any occupation In which the processes, formulas, and other secrets of the 
employer will not be directly or indirectly involved," 

Early in 1915 Tausek was discharged, and later in the year he en- 
tered into business relations with Julius Stromeyer, the défendant ; 
thèse relations continuing for a number of months thereafter. The 
plaintifï charges that during this period Tausek disclosed to Stro- 
meyer the secret process by which Nulomoline was made, and that 
Stromeyer used the knowledge so obtained in order to make and sell 
Nulomoline (although under another name), thereby seriously injur- 
ingthe plaintiff's trade and inducing a number of its former custom- 
ers to transfer their business either whoUy or in part. The charge 
that Tausek made the disclosure has been sustained by the District 
Court, and in our opinion upon sufficient évidence. The learned judge 
finds.as a fact (page 199) that: 

" • • * Tausek did send to the défendant the names and addresses of 
buyers of products who had been customers of the plaintiflC, and dld inform 
the défendant of how the plaintiff made the product which thèse customers 
had been receiving." 
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Upon tlie other charge — that Stromeyer used this information and 
made Nulomoline by the plaintiff's process — the finding of the court 
below is in favor of Stromeyer: 

"ïhere is noHiing bey(jnd the faet tliat Tausek disclosed information to 
iinplicate the défendant in either Its dlsclosure or its use. There is nothing 
to indicate that the défendant invited it and évidence that lie somewhat test- 
ily repulsed Tausek's attempt to teach Mm Ihe art." 

But, without discussing the circumstantial évidence that indicates 
strongly an opposite conclusion, we are satisfied that such a conclu- 
sion should hâve been reached, and accordingly we find that Stro- 
meyer was net only ready and willing to accept the disclosure offered 
by Tausek, but that he did act thereon and did employ the plaintiff's 
process by making the plaintiff's product. Just how far this improper 
conduct went, and to what extent Stromeyer should account, we can- 
not détermine accurately on the évidence before us, but this matter 
may be left for future considération upon such other évidence as may 
be offered. The decree to be entered should carefuUy préserve Stro- 
meyer's right to make invert sugar in accordance with his own pro- 
cess — which he has apparently been using for many years — and also 
to préserve his right to promote the sale of his distinctive product 
in compétition with Nulomoline. But he should be enjoined from 
making any future use of the information unlawfuUy obtained from 
Tausek concerning the manufacture of invert sugar by the plaintiff's 
process ; and he should be compelled to account in respect of the 
Nulomoline (by whatever name) that he has already made and sold 
in the use of the information thus obtained. There may perhaps be 
difficulties in framing a decree that will préserve the defendant's 
right to his own product while protecting the right of the plaintiff, 
but this is not a sufficient reason for denying to the plaintiff the re- 
lief to which it is entitled. 

We regard this record as unduly swoUen by the appellant, both by 
its disregard of the equity rules, and by the inclusion of unnecessary 
matter, and we therefore direct that ail the costs on this appeal be 
equally divided between the parties. 

The decree is reversed, and the cause is remanded for f urther pro- 
ceedings in accordance with this opinion. 
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THE 0. E. SHEFFER, 

Appeal of SCHOONMAKER et al. 

(Circuit Court of Appeals, Second Circuit. January 10, 1918.) 

No. 105. 

1. Shipping <®=5l01 — Chaetees — Commun ob "Private Cabeier." 

A scow, contracting to carry a cargo to lier full capaclty, is not a com- 
mon, but a private, carrier, and is bound only to ttie exercise of ordl- 
nary care and skill. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Private Carrier.] 

2. Shipping <S=120 — Charter or Soow — Liabitjty for Injitrt to Cargo. 

A scow contracted to carry a cargo of brick to be delivered in shallow 
waters, in whicb she was llable to lie aground at lovv tide, but where, as 
a rule, the bottom was reasonably level and soft. She was shown to be 
in good condition and seaworthy, and had previously discharged cargoes 
in the same vicinity without injury. On the trip in question, owing to 
a gale, the water was at least two feet lower than usual, and where she 
discharged there was some obstruction, on which she settled, and which 
broke a hole in her bottom, causing her to flll and injure the cargo. Held, 
that such fact did not establish négligence which rendered her llable for 
the damage. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Pétition in admiralty of John D. Schoonmaker and Jacob Rice, as 
owners of the barge C. R. Sheffer, for Hmitation of liabiUty. From 
a decree holding the vessel liable for injury to a cargo, petitioners 
appeal. Reversed. 

It is assumed without finding It as a fact, that the petitioners, Schoon- 
maker and Rice, as owners of the brick scow Sheffer, agreed with the Rich- 
mond Brick Company (claimant) to transport a full cargo of brick from 
Staten Island to the vicinity of Meserole street, Brooklyn (Newtown creek). 
It is not uncommon, if not ordinarily expeeted, that vessels frequenting shallow 
waters in this kind of harbor service will often lie aground while receiving 
and discharging cargo. The Sheffer was not old, and was well built and en- 
tirely seaworthy, when agreement made. During either loading or waiting to 
unload the Sheffer grounded at least once before January 6th and developed 
a leak, which was repaired. Beginning on January 5th a violent northwesterly 
gale prevailed over the harbor of New York, causing very low tldes, and we 
consider it shown that the shallow waters of Newtown creek were by reason of 
this gale two or three feet lower than would ordinarily be the case. At 
about 4 o'clock on the afternoon of January 6th the Sheffer was examlned 
and found to be free of water, except "four or five Inches in her lowest corner," 
which for a wooden vessel of her class would not be "any water to figure on." 
The tide was then falling, the boat was aground or nearly so, and some hours 
later she was obviously as full of water as the tide permitted her to be. She 
was later discovered to hâve her bottom broken or pushed in over a con- 
sidérable area, the wound displaying such characterlstics that we find she 
must hâve rested upon a hard object while aground. Of course, the heavier 
the load and the shallower the water, the greater the likelihood that such 
injury would oceur. 

The Richmond Brick Company brought suit at law against Schoonmaker 
et al., for injury to their brick cargo whereupon the scow owners began this 

(g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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proceedin?, wherein the Brick Ooinpany appeared as answering claitnant. 
The court below donied the rlght to liiiiit, -and awarded the claimant damages 
as upon a libel for breach of contact of caniage. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for appellants. 

Charles E. Lydecker, of New York City, for appellee. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (after slating the facts as above). [1] As- 
suming an agreement of carriage between scow owners and freight- 
ers, the appellants were not common carriers, for the Brick Com- 
pany was given and used the fuU capacity of the scow, and therefore 
lier owners were not common, but private, carriers ; i. e., bailees to 
transport for hire. The Fri, 154 Fed. 333, 83 C. C. A. 205, certiorari 
denied 210 U. S. 431, 28 Sup. Ct. 761, 52 L. Ed. 1135; The Wilden- 
fels, 161 Fed. 864, 89 C. C. A. 58._ 

[2] Therefore claimant was obliged when the original seaworthi- 
ness of the Sheffer was shown to ])rove some act of négligence, by 
which those private carriers became liable for cargo damage. It is 
claimant's contention that it was sufficient proof of négligence that 
the Sheffer lay upon the ground to her injury, or that, since brick 
scows often do lie aground, it was négligence not to provide a scow 
that could so rest on the bottom without injury to her cargo wherever 
she was lawfuUy sent. This in substance asserts that no brick scow 
is seaworthy — i. e., reasonably fit for her intended occupation — un- 
less she can lie aground everywhere. This is going much too far. A 
private carrier, like other bailees for hire, is only bound to the exer- 
cise of ordinary care and skill — the reasonable skill of his calling. 

It may be admitted that any vessel e.xpected to lie aground must be 
reasonably fit for the contingencies of such an occupation; but it 
does not follow that she must therefore be strong enough to hold up a 
heavy cargo when an extraordinary January gale sweeps out at least 
two feet of water from accustomed mooring places, or that owners 
are bound to anticipate that in bottoms reasonably level and soft there 
may not be embedded hard objects that will puncture vessels resting 
against them. We consider it proven that the cause of damage to 
this vessel and her cargo was an unusual storm, which lowered the 
scanty waters of Newtown creek and caused the Sheffer to lie aground 
on a bottom for the most part notoriously soft and oozy, but which 
at the place wliere she lay contained some substance (possibly an old 
wreck or a dumped cargo) that broke in her bottom in an unusual and 
not to be anticipated manner. Therefore claimant has failed to show 
négligence, and petitioners hâve shown that they offered a seaworthy 
vessel for the service and exercised due diligence to keep her so. 

The decree below is reversed, and cause remanded, with instruc- 
tions to grant the prayer of the pétition. Appellants will hâve costs in 
this court. 
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MOLLER V. HERBING. 

(Circuit Court oî Appeals, Fifth Circuit. Marcli 11, 1918.) 

No. 3059. 

CoNTEACTs <@=ï>10S(2) — Construction — Validity. 

Where, in tbe G al veston storm of 1915, a great quantlty of eotton was 
washed from the Island of Galveston to tlie malnland, an agreement 
entered into by défendant, who was the owner of 1,000 baies of eotton to 
pay plaintiff $10 per baie for each baie reclalmed, Is not unlawful and 
void, as against good morals and public policy, or as tending to interfère 
witb public justice, no suit having been instituted for the appolntment of 
a receiver to take charge of ail of the eotton, for any person havlng an 
interest in any of the eotton was at liberty to coUect any part of it In 
order to conserve that interest 
Foster, District Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of Texas; Waller T. Burns, Judge. 

Action by A. L. MoUer against F. E. Herring. There was a judg- 
ment for défendant, and plaintiff brings error. Reversed and re- 
manded. 

Maco Stewart and Barret Gibson, both of Galveston, Tex., for 
plaintiff in error. 

B. B. Stone, of Ft. Worth, Tex., for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

BATTS, Circuit Judge. Plaintiff in error, plaintiff below, alleged 
that about September 2, 1915, the défendant represented to him that 
on August 16, 1915, he had stored in the Galveston Cotton Compress 
and Warehouse at Galveston, more than 1,000 baies of cotton, which 
were washed away and lost in the storm of August 16-17, 1915, and 
that this cotton, together with a great deal of other cotton, had been 
carried from its place of storage and deposited on the prairie of the 
mainland; that the marks and brands had been obliterated and the 
identity of the cotton lost; that the défendant contracted with him to 
save and gather for the défendant as much as possible of the cotton, 
not to exceed 1,000 baies, and represented to him that he was entitled 
to regain possession of that amount of cotton, and agreed in writing 
that for each and every baie of cotton plaintiff might recover défend- 
ant would pay him $10 "f. o. b. cars." The plaintiff allèges that at the 
time the contract was made many persons were engaged in recovering 
and buying this lost and storm-damaged cotton. He further allèges 
that, upon the making of the contract, he hired teams and laborers, 
and began to gather up and haul to a safe place ail the baies of cotton 
he could, and that he had so saved 578 baies, and placed them on board 
cars at Alta Loma. He allèges that, out of the 578 baies of cotton, 
68 were delivered to and received by the défendant, and shipped 
by him away from Alta Loma. He further allèges that on Septem- 
ber 3d a suit was instituted in the district court, wherein a receiver 

^soVot other ca>«« see «ame toplc & KSIY-NUMBBR in al) Ke]r-Number«d Dlgeets ft Indexa» 
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was appointée! to gather up and collect ail unidentified storm-damaged 
■cotton which had been deposited on the mainland in Galveston county, 
.and that the receiver, on the 4th of September, demanded of this plain- 
tiflf the 510 baies of cotton collected by him for défendant. He refused 
to deliver this cotton to the receiver, whereupon he and the défendant 
Herring were impleaded, and the court directed that he and the défend- 
ant deliver the cotton to the receiver, which was thereupon done. 

The défendant Herring filed a gênerai demurrer and spécial excep- 
tions to this pétition, which the court sustained, and in the final judg- 
ment expressed the opinion "that the contract sued upon is unlawful 
and void, as against good morals and public policy, and as against the 
laws of the land, and as being and tending to be an interférence with 
public justice and with this court." The cause was dismissed. 

The statutes of Texas provide for compensation to persons who 
gather cotton under the conditions existing as the resuit of a storm. 
At the time this contract was entered into, a large quantity of cotton, 
perhaps in excess of 20,000 baies, had been swept from the places of 
storage on Galveston Island to the mainland. No action had been 
taken by any court with référence to the collection and préservation 
of this property. Any person having an interest in any of the cotton 
was certainly at liberty to collect any part of it, or ail of it, in order to 
conserve this interest. The contract stipulated for a greater compen- 
sation than was provided by law ; but it might, nevertheless, hâve been 
to the interest of Herring to pay for the collection of the cotton a sum 
in excess of what he would be allowed upon an adjustment of the 
rights of the parties. The rights of the other owners in the cotton 
could in no way be affected by the contract between Moller and Her- 
ring, but it was for Herring to détermine what he was willing to pay 
that his property and rights might be preserved, and for Moller to 
détermine whether he would accept this amount as compensation for 
his labor and expense. It is difficult to understand how this con- 
tract, entered into as it was before any suit had been instituted, 
could constitute an interférence with public justice and with the court. 
It is also difficult to understand how this private arrangement between 
Moller and Herring could be, in any sensé, against good morals and 
public policy. The contract could not hâve affected the rights of other 
owners in the cotton, and did not purport or undertake to afifect thèse 
rights. Moller continued to carry out his contract, until he and Her- 
ring were compelled by the court to desist. He collected "as much as 
possible," and became entitled, for ail collected under the terms of 
the contract, to $10 per baie. For the amount paid under the direc- 
tion of the court in the receivership, défendant is entitled to a crédit. 

It may be that some of the spécial exceptions should hâve been sus- 
tained. But the ruling of the court was based upon the proposition 
that the contract was against "good morals and public policy." No 
possible amendment could hâve met the objection of the court. The 
judgment is reversed, and the cause remanded for proceedings not 
inconsistent herewith. 

Reversed and remanded. 

FOSTER, District Judge, dissents. 
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ODKLL et al. v. BAHTON et al. 

(Circuit Court of Appeals, Elglith Circuit. FeUniary 2S, 1918.) 

No. 4930. 

Frauds, Statute of iS=119(1) — Aobbements Witiiin — Iînfokcïïmenï Usdek 
Theoby of Duress. 

Wliere purchasers of Arkansas lands contractée! to resell tlie samc, 
relying on the vendors' oral agreement to modlfy the original contract of 
sale, whieh was in writing, and the vendors declined to carry out tlie modi- 
fication, wbereupon the purchasers made a différent agreement as to the 
lands resold, the latter agreement cannot be canceled and the oral 
agreement enforced on the theory of duress of property, for tliat would 
rcsult in au indirect évasion of the statute of frauds. 

Appeal from the District Court of the United States for the East- 
ern District of Arkansas ; Jacob Trieber, Judge. 

Suit by C. H. Odell and Arnold Kleiner against W. W. Barton and 
another. From a decree dismissing the complaint, plaintifïs appeal. 
Affirmed. 

M. J. Manning, G. W. Emerson, and W. H. Donham, ail of lyittle 
Rock, Ark., for appellants. 

Thomas S. Buzbee, George B. Pugh, and H. T. Harrison, ail of 
Little Rock, Ark., and George C. Lewis, of Stuttgart, Ark., for ap- 
pellees. 

Before HOOK and SMITH, Circuit Judges. 

HOOK, Circuit Judge. Odell and Kleiner sued the 15artons for the 
enforcement of a crédit on a contract for the purchase of property, 
to be effected by the vacation of a subséquent agreement between them, 
upon the ground that the agreement was obtained from plaintiffs by 
compulsion or duress of property. The trial court dismissed the com- 
plaint as insufficient, and the plaintiffs appealed. 

The complaint states that the défendants Barton contracted in 
writing to sell plaintiffs about 3,680 acres of land and some personal 
property in Arkansas for $42,000, payable in five annual installments ; 
défendants to retain possession until the first installment was paid. 
About four months afterwards, and before any payment was made, 
plaintiffs sought to sell a fourth of the lands to one Herman for other 
property, taken at $10,000, and Herman's installment notes for $22,- 
000. Herman was to bave a deed for his part of the land and was to 
secure his installment notes by a deed of trust thereon. Plaintiffs 
charge that, before executing the contract with Herman, défendants 
approved the transaction, agreed to make a deed direct to Herman, 
to accept $12,000 of his installment notes and $2,000 in cash, and to 
crédit plaintiffs with the aggregate of $14,000; that plaintiffs and 
Herman then executed their contract, but that subsequently défendants 
refused to abide by the agreement, and would not deed to Herman on 
the conditions stipulated; that plaintiffs, having in the meantime 
bound themselves to Herman, were forced to make a second agree- 

'or otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ment with défendants, much less advantageous to themselves. This sec- 
ond agreement plaintiffs now seek to hâve vacated. The constraint or 
duress is charged as arising from défendants' violation of the first 
agreement and plaintiffs' situation with respect to Herman. The dam- 
age charged, se far as need be noted, was $11,000 in Herman's install- 
ment notes, which, by the second agreement, défendants exacted as 
a bonus for their consent, and which was not to be credited plaintiffs 
on the original purchase price of the land. 

The rule invoked by plaintiffs, as expressed by the Suprême Court 
in Radich v. Hutchins, 95 U. S. 210, 24 L,. Ed. 409, and applied in Lon- 
ergan v. Buford, 148 U. S. 581, 13 Sup. Ct. 684, 17 L. Ed. 569, is as 
f ollows : 

"To constltute the coercion or duress which wlU be regardée! as sufficlent 
to inake the payment involuntary, * » * thcre must be some actual or 
threateiied exercise of power possessed, or believed to be possessed, by the 
party exacting or receiving the payment over the person or property of an- 
other, from which the latter has no other means of immédiate relief than by 
malving the payment. As stated by the Court of Appeals of Maryland, the 
doctrine established by the authoritles is tliat 'a payment is not to be regarded 
as compulsory, iinless made to emancipate the person or property from an 
actual and existing duress imposed upon it by the party to whom the money 
is paid.' Mayor and City Council of Baltimore v. LefCerman, 4 Gill (Md.) 425 
[45 Am. Dec. 145]." 

But there is a short and sufficient answer to plaintiffs' complaint. 
Their contract to sell Herman a part of the land, to which they seek 
to commit défendants, called for a deed from défendants to him, and 
for immédiate possession. To neither of thèse were plaintiffs or Her- 
man entitled under any written contract or engagement of the défend- 
ants. The first agreement regarding the sale to Herman, which plain- 
tiffs say défendants made and then repudiated, and which they seek 
to hâve enforced, does not appear to hâve been in writing. It is not 
valid or enforceable against défendants under the Arkansas statute of 
frauds (Kirby's Dig. 1904, § 3654), and effect cannot be given it by 
applying the rule of compulsion or duress of property to the second 
agreement that was made and carried out. We do not say that, aside 
from the Arkansas statute, there is equity in plaintiffs' case. No pay- 
ments other than promises hâve ever been made to défendants, either 
by plaintiffs or by Herman. The latter defaulted on his notes, and 
défendants hâve had to resort to foreclosure against ail of them to 
regain their title. 

The decree is affirmed. 
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m re DITTMAR. 

Pétition of SCIIULTZ. 

(Circuit Court of Appeals, Tliird Circuit. March 29, 1918.) 

No. 2332. 

1. Bankbuptcy ®=9400(1) — Exemptions — Allowance. 

As a claim for exemption is sufficient, if made geuerally uiider the 
exemption laws of tlie state, an order allowing a Peunsylvania bank- 
rupt shares of coi-porate stock as part of liis exemption will not be re- 
versed, because the bankrupt clalmed the same under Act Pa. Aprll 9, 
1849 (P. L. 5-33), althoiigh the act really allowing the exemption was that 
of Aprll 8, 1859 (P. L. 425) ; it belng common to refer to exemptions un- 
der act of 1849, though amendments and suppléments be intended. 

2. Bankrtjptcy <g=»400(l) — Exemptions^Eftec». 

Where a voluntary bankrupt clainied as exempt property which had 
been attached in proceedings in the state court brought by the Judgment 
créditer before the filing of the pétition, It Is proper for the bankruptcy 
court, the state statute declaring the property exempt, to set it apart to 
the bankrupt; the order not afCecting the attachment, but leaving the 
property subject to the lien of the attachment, if any. 

Pétition to Revise from the District Court of the United States 
for the Eastern District of Pennsylvania ; OHver B. Dickinson, Judge. 

In the matter of the bankruptcy of Frederick Dittmar. On péti- 
tion by Howard M. Schultz to revise an order setting aside certain 
corporate stock to the bankrupt as part of his exemptions. Order 
aifirmed. 

Jacob Weinstein, of Philadelphia, Pa., for petitioner. 
Samuel Galt Birnie, of Philadelphia, Pa., for respondent. 

Before BUFFINGTON, McPHERSON, and WOOI.I.EY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In March, 1916, the petitioner, 
Howard M. Schultz, obtained a judgment against Frederick Dittmar 
in the common pleas of Philadelphia county, and in July issued an 
attachment exécution thereon and summoned the Penn Surgical Man- 
ufacturing Company, as garnishee. On September 14, in response to 
interrogatories, the company admitted that Dittmar was the apparent 
owner of two shares of its capital stock, bujt the attachment still re- 
mains undetermined, there being no final judgment or exécution 
therein. 

[1] On February 9, 1917, more than four months after the attach- 
ment was issued, Dittmar filed a voluntary pétition in bankruptcy, and 
as part of his schedules presented a claim for the debtor's exemption 
of $300 allowed by the Pennsylvania law. Among the articles he 
desired, he specified the two shares of stock that had then been at- 
tached, and the trustée afterward allowed his claim. It is true that 
both the bankrupt and the trustée refer to the Pennsylvania Act of 
1849 (P. L. 533) as the basis of the claim and of the allowance, while 
it is really the act of 1859 (P. h. 425), that permits shares of stock to 
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be claimed as part of a debtor's exemption. But this oversight or 
mistake, which is relied on as a reason for reversai, is hardly im- 
portant enough to require discussion. In Pennsylvania it is common 
to speak loosely of the exemption as "under the act of 1849," although 
the speaker means the act of 1849 and also its suppléments and amend- 
ments. But in any event it was not essential to refer precisely to a 
particular statute. The claim would hâve been sufficient, if made 
generally under the exemption laws of the state ; nothing in the act or 
in the gênerai orders imposes a penalty for failure to point out in 
exact terms the statute relied on. 

[2] Schultz filed other objections to the trustee's action in setting 
thèse shares aside, but the exemption was approved both by the référée 
and the District Court. In spite of the argument that was addressed 
to us in support of the pétition to revise, we think the approval was 
right. Of necessity the bankruptcy court is called upon to supervise 
the process of setting aside the exemption under the local law; but, 
after this duty has been performed, the property set aside continues 
to belong to the bankrupt, just as it belonged before the bankruptcy. 
If it were then affected by liens, it continues to be so aflfected ; the 
bankruptcy court has no authority to décide upon their validity, but 
simply retires from the temporary control of the property and leaves 
other questions to be determined by the proper tribunal. Lockwood 
V. Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 h. Ed. 1061 ; Black, Bank- 
ruptcy, § 252; Collier, Bankruptcy, pp. 205-207. In the case before 
us the District Court did not attempt to meddle with the attachment 
proceeding; this is a matter for the common pleas, and of course 
nothing that we hâve said is intended to hâve any bearing upon the 
questions that may be in dispute before that tribunal. 

The order is affirmed. 



BURKE BRICK CO. et al. v. FIEST NAT. BANK OF CAPE GIRARDEAU, 
MO. BURKE BROS. v. SAME. BURKE et al. v. SAME. * 

(Circuit Court of Appeals, Elghth Circuit February 28, 1918.) 

Nos. 4915^947. 

Corporations ®=>487(2) — Ultba Vires Note — Right to Uroe Défense. 

In an action by a bank on a note of a corporation indorsed by another, 
where it was contended that the note was ultra vires, the corporation, 
having received from the original and primary debtors, who used the 
note, full satisfaction of the amount, is not entitled to urge the défense 
of ultra vires. 

Appeal from the District Court of the United States for the West- 
ern District of Arkansas; F. A. Youmans, Judge. 

Actions by the First National Bank of Cape Girardeau, Mo., 
against the Burke Brick Company and M. C. Burke, against Burke 
Bros., a firm consisting of M. C. Burke and J. A. Burke, and against 
J. A. Burke and M. C. Burke, which were Consolidated and trans- 
ferred to the equity docket. From decrees for plaintiflf, défendants 
appeal. Affirmed.. 

«sïFoi other caMs «ee sam* topic A KET-KUMBER in ail Key-Numbered Dlgests & Index» 
•Rehearlng denled JUI7 t. ISlt. 
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Joseph M. Hill, Henry L. Fitzhugh, John Brizzolara, and John H. 
Vaughn, ail of Ft. Smith, Ark., for appellants. 

James F. Read and James B. McDonough, both of Ft. Smith, Ark., 
and Benjamin F. Davis and Benson C. Hardesty, both of Cape Girar- 
deau, Mo., for appellee. 

Before HOOK and SMITH, Circuit Judges, and TRIEBER, Dis- 
trict Judge. 

HOOK, Circuit Judge. The First National Bank of Cape Girar- 
deau, Mo., commenced three actions at law against the makers and 
the indorser of three notes — one upon a note of the Burke Brick 
Company, a corporation, for $6,000; another upon a note of Burke 
Bros., a firm composed of M. C. and James A. Burke, for $5,000; 
and the third upon a note of James A. Burke, for $5,000. Each note 
bore the indorsement of M. C. Burke. At the instance of one of the 
défendants, and because of the assertion of équitable défenses, the 
cases were transferred to the equity docket, and by stipulation were 
Consolidated for trial. Upon final hearing the trial œurt decided for 
the plaintiff. The défendants appealed. 

The défenses were that the notes were without considération to the 
Brick Company, Burke Bros., and James A. Burke ; that the first two 
were executed in the names of the company and the firm by M. C. 
Burke, without their knowledge or authority, and for a purpose in 
which they had no interest; that ail of the notes were given upon an 
agreement with the plaintiff that the latter was to hold them tem- 
porarily to deceive a national bank examiner, who had criticized 
the amount of certain loans, and were then to be returned; that 
the note of the company was not authorized by its charter, and was 
therefore void. 

No useful purpose will be served by reciting the évidence or by 
an extended discussion of it. We are of the opinion that the ques- 
tions involved were purely of fact, and were correctly decided by the 
trial court. The efforts of défendants to bring themselves within the 
range of the principles of law announced in Atlantic Cotton Mills v. 
Indian Orchard Mills, 147 Mass. 268, 17 N. E.' 496, 9 Am. St. Rep. 
698, failed. The groundwork for the considération or application 
of that case and others like it was not established. The only défense 
at ail debatable was that the note of the Brick Company was ultra 
vires, and it is sufficient to say of it that the évidence showed that 
the company received from the original and primary debtors who 
used the note full satisfaction of the amount. It was compensated 
and stood to lose nothing. The situation was as if it had purchased 
the property turned over to it, and paid therefor with its note trans- 
ferred to the plaintiff. It is in no position to urge a want of corpo- 
rate power. 

The decrees are affirmed. 
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UNITED STATES v. BREWER-BLLIOTT OIL & GAS CO. et al, 

pistxlct Court, W. D. Oklahoma. February 21, 1918.) 

No. 75. 

L Navigable Watees <S=37(4) — Indian Resebvations — Navigabiï Stbbams. 
In View of Act March 3, 1811, c. 46, § 12, 2 Stat. 666 (Oomp. St. 1916, S 
9846), declaring navigable waters in the former territory of Louisiana 
and Orléans to be public highways, and déclarations in the Treaty with 
France, tlie Gherokee Nation wlien by patent dated December 31, 1838, It 
secured lands in the ll.ouisiana Purchase territory on both sides of the 
Arkansas river, did not acquire title to tlie bed of the stream if It was 
navigable. 

2. Navigabu: Wateus ®=337(4) — Resebvations — Title to Navigabu! Steeam. 
The Usage ludians bavlng by treaty of September 29, 1865, 14 Stat. 
687, and Act July 15, 1870, c. 200, HJ Stat. 362, and Treaty with the 
Gherokee Nation of July 19, iS(J6, 14 Stat. 799, and Act June 5, 1872, c. 
310, 17 Stat. 228, been removed from their Kansas lands and glven a 
réservation boiinded by tlie Arkansas river in lands previously granted 
to the Gherokee Nation, did not acquire title to the bed of that stream 
If it was navigable; this concUislon being strengthened by the fact that 
the réservation was included in the territory of Oklahoma by Organic Act 
May 2, 1890, and it was provided in the Enabling Act, § 21, that the réser- 
vation should become an organlzed county. 

S. Navigable Wateus «5=^37(4) — Deeds — Construction — Limitations. 

As the Osage ludians by Act June 5, 1872, acquired from the Gherokee 
Nation a resen'ation bounded by the main channel of the Arkansas river, 
a deed subsequently executed by the Nation, whlch described the réserva- 
tion as bounded by the left bank of the river, did not limit any rights of 
the Osage Indians in the river already acquired. 

4. Deeds <S=»112(2) — Plats — Incorporation bt Référence. 

Where a deed referred to a plat annexed thereto as illustrative of the 
lands conveyed, the plat is by référence incorporated in the instrument. 

5. Statutes (g=555 — Tereiiokial Lbqislattjbe — Subject or Leqisiation. 

St. 0kl. 1800, § 4173, continued in Ucv. Laws 1910, § 6639, in so far as 
it attempted to prescribe the rights of riparian owners on navigable 
streams, Is Invalid, being in excesa of the power of the territorial Légis- 
lature as restricted by Organic Act May 2, 1890, § 6, which llmited the 
power of the Législature to matters not Inconsistent with the fédéral 
Constitution and laws. 

6. Statutes i®=>55 — Teeritoeial Legislatuee — ^Authomty, 

In View of similar congressional législation. St. Okl. 1890, § 4173, con- 
Onued after statehood as Rev. Laws 1910, & 6639, in so far as It declared 
that the bed of nonnavigable streams shall belong to the opposite owners 
in common, is valid, being within the power of the territorial Législature, 
as limited by Organic Act May 2, 1890, $ 6. 

T. WATEES AND Watee CoTJBeEs (S=89 — Nonnavigable Stbeams — Right oï 

RiPABIAN OWNKES. 

At common law, a riparian owner took title to tlie middle of an ad- 
' jacent nonnavigable stream. 

S. Watees and Watbb Courses <@==89 — Riparian Propbietors — Rights of. 
Minerais in the bed of the Arkansas river which bounded the Osage 
Réservation, under the Osage Allotment Act of June 28, 1906, belong to 
the tribe alone, If the river at that point is nonnavigable, so that title to 
thè bed would pass to the riparian owners. 
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9. Navigable Watebs <S=>36(1)— Steeams— Authoeitt of State. 

A State takes title to the bed of navigable streams in Its borders, and, 
subject to the paramount authority of Oongress to control navigation in 
ttie regulating of interstate and foreign commerce, may appropriate and 
dispose of minerais found in the beds of such streams. 

10. Navigable "Watees <S=»1(3) — Navigabilitt of Stbeam — Test — "Naviga- 

ble." 

The issue of the navigabillty of a stream is one of fact, and, when used 
or susceptible of use in Its ordinary condition as a highway of trade and 
travel in the eustomary modes on water, a stream will be deemed "nav- 
igable." 

[Ed. Note.— For other définitions, see Words and Phrases, Urst and 
Second Séries, Navigable.] 

11. COUBTS <S=>365 PRECEDENTS FeDEBAL COUBTS. 

While recognlzing the importance of harmony in Judielal décisions, the 
fedeual courts on questions of gênerai law are not bound by the décisions 
ôf the State courts, though leaning to agreement wlth the state courts if 
the question Is doubtful. 

12. Evidence iS=»10(5) — Judicial Notice — Navigabilitt of Stbeam. 

While courts should take judicial notice that an important river is 
navigable, the point where navigabillty ceases, unless withln gênerai 
knowledge, requires proof, and the fédéral courts wlU not take judicial 
notice that the Arkansas river is navigable above the mouth of the 
Grand river. 

13. Navigable Watees <S=»1(7) — Evidence of Navigabilitt — Meandebino of 
Banks. 

That the banks of the Arkansas river above the mouth of the Grand 
river were meandered does not establlsh the navigabillty of the stream, 
but is mère évidence that it is navigable in view of the practice of public 
surveyors to meander the banks of navigable streams to define fractlonal 
areas of land. 

14. Navigable Watebs <S=9l(3) — Congbessional Appropriations — Bffkct. 

While congresslonal appropriations for the improvement of a river 
should be assigned weight In determining whether it is navigable, their 
force is not to déclare a river navigable in its natural state, for the im- 
provement mlght be Intended to render it navigable. 

15. Evidence <S=s>48 — Judicial Notice — Official Statements. 

The fédéral courts will take judicial notice of officiai statements of the 
heads of executive departments, such as the War Department. 

16. Navigable Waters €=1(6) — Navigabilitt — Evidence. 

The Arkansas river at a point above the mouth of the Grand river where 
it bounded the Osage Réservation held not navigable, so that title to the 
bed of the stream to the middle of the main channel x>a8sed to the tribe. 

In Equity. Suit by the United States, as trustée for the Osage Tribe 
of Indians and for itself, against the Brewer-Elliott Oil & Gas Com- 
pany and others, in which the State of Oklahoma intervened. On final 
hearing. Decree for complainant, and cause retained for further pror 
ceeding. 

Francis J. Kearful, Asst. Atty. Gen., John A. Fain, U. S. Atty., of 
Lawton, Okl., and Isaac D. Taylor, of Oklahoma City, Okl., for plainr 
tiff. 

S. P. Freeling, Atty. Gen., and Ledbetter, Stuart & Bell, Burwell, 
Crockett & Johnson, and Blake & Boys, ail of Oklahoma City, Okl, 
for défendants and interveners. 

4B9»Fot otbcT eues see aama toplc & KET-NUMBER in ail Key-Numbered Digests & Indexe* 
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COTTERAL, District Judge. This suit was brought by the United 
States, as trustée for the Osage Tribe of Indians and for itself, against 
several companies holding oil and gas leases from the state of Okla- 
homa of the bed of the Arkansas river, below high-water marks, near 
Cleveland, Okl., and located in sections 1, 12, and 13, range 7 east; 
sections 6, 7, 24, ànd 25, range 8 east; and section 30, range 9 east — 
ail in township 21 north, in this district. A decree is sought cancel- 
ing the leases, enjoining opérations and obstructions under them, and 
quieting title to the premises. 

As a basis for relief in behalf of the Indians, it is alleged in the 
bill that the title to the river bed, limited in this case to the middle of 
the main channel, with the underlying oil and gas claimed adversely 
by the défendants, was granted and conveyed to the tribe, as a part 
of the Osage Réservation, pursuant to law and treaty, regardless of 
the navigability of the river ; and that, as the river was then and still 
is nonnavigable at the above locations, such tribal title also arose from 
the ownership of the adjacent lands. The further complaint that the 
derricks and structures maintained by the défendants constitute and 
should be abated as obstructions to navigation of the river, if nav- 
igable, bas not been pressed, and is without merit. The suit stands 
therefore as prosecuted solely in the interest of the tribe. 

The state of Oklahoma and the Commissioners of the State L,and 
Office intervened in the suit. They deny title in the tribe, and claim 
that the river is and always was navigable, that the title to the bed 
below high-water marks was not subject to disposai by the United 
States, but was held in trust for the state, and that the state, on ad- 
mission in 1907, by virtue of its sovereignty, became invested with the 
title and the right to make the leases, as was donc, conf ormably to the 
state Constitution and laws. The lessees similarly plead their rights 
under the leases. 

At the outset, upon stipulation of counsel, a receiver was appointed 
with authority to collect and préserve ail royalties and bonuses arising 
from the production of oil and gas, under the terms of the leases and 
the régulations of the State Land Office, assisted by a supervisory 
committee, representing the conflicting interests. Later, the Gypsy 
Oil Company, a lessee of adjacent lands, was made a party défendant, 
because of controversy over a division line with the Scioto Oil Com- 
pany, a défendant lessee, and the receivership was extended to the 
opération of its lease, but was later terminated upon adjustment be- 
tween the parties, and opération was restored to the company. From 
an order construing that lease and directing the receiver as to the 
bonus payable from hls funds by that lessee, an appeal bas been al- 
lowed. Other orders hâve been passed in the course of the receiver- 
ship, not essential to the controversy now before the court. 

The case was tried and submitted at a full hearing; and counsel 
hâve presented their contentions in oral arguments and briefs, with a 
thoroughness and ability quite in keeping with the importance of the 
questions involved. 

The main questions for décision are whether, before the inception 
of any daim of title by the state, there was an effective grant of title 
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to the tribe of the bed of the Arkansas river, even if navigable, and, 
if not, then whether the river is navigable or not, whereby the title 
to the disputed portion was vested in the state or the tribe. 

The daim of an antécédent grant is rested on the supposed exercise 
of a povi^er vested in Congress thus to carry out a public purpose for 
which the lands were held. Shively v. Bowlby, 152 U. S. 1, 14 Sup. 
Ct. 548, 38 L. Ed. 331 ; United States v. Winans, 198 U. S. 371, 25 
Sup. Ct. 662, 49 L. Ed. 1089; McGilvra v. Ross, 215 U. S. 70, 30 
Sup. Ct. 27, 54 h. Ed. 95. 

[1] The Osage Réservation was purchased from the Cherokee Na- 
tion and was a part of the lands the Cherokees acquired out of the 
domain of the Louisiana Purchase, the object of which was expressed 
in the treaty with France to be the formation of new states. 8 Stat. 
200, art. 3. That policy was not, however, adhered to in providing 
for the settlement of the Cherokees west of the Mississippi river. As 
the lands described in their patent of December 31, 1838, lie on both 
sides of the Arkansas river hère involved, the first inquiry is, naturally, 
whether they had a title to the bed of the river, if navigable. 

The treaties and acts affecting their title are reviewed in the case 
of Heckman v. United States, 224 U. S. 413, 32 Sup. Ct. 424, 56 L,. 
Ed. 820. The stipulations made in their favor that they were to be 
secured a permanent home, not embarrassed by state lines or juris- 
diction, and a f ree and unmolested outlet on the west, and were au- 
thorized with limitations to make local laws concerning persons and 
property, did not exclude but implied the need of fédéral control 
over navigable streams, if any, in their country. It would remain 
not only consistent with the rights of the Indians, but important to 
their advancement, that any avenue of transportation be kept open 
for their benefit. A similar policy toward the Indians is f ound in the 
congressional grants for the construction of railroads through Indian 
Territory. And the Act of March 3, 1811 (Act March 3, 1811, c. 46, 
§ 12, 2 Stat. 666 [Comp. St. 1916, § 9846]) still applied in providing 
that "ail the navigable rivers and waters in the former territories of 
Orléans and Louisiana shall be and forever remain public highways." 
Conceding full force to the laws and treaties applicable, it is clear that 
the Cherokees had no title to any navigable stream in their country. 
As a resuit, they could convey none in any event to the bed of the 
Arkansas river, at the Osage boundary, if there navigable. 

[2-4] The next question is with référence to the title acquired by 
the Osage Tribe. By treaty and law, provision was made for the 
sale of their lands in Kansas, payments to them, and their removal to 
Indian Territory. Treaty Sept. 29, 1865, 14 Stat. 687; Act July 15, 
1870, c. 296, 16 Stat. 362. The Cherokees stipulated in the treaty of 
July 19, 1866 (14 Stat. 799), for the settlement of friendly Indians 
in their country west of the Ninety-Sixth Mèridian, with terms of pay- 
ment left to future agreement, etc. As the early settlements ocçurred 
east of that mèridian, by the Act of June 5, 1872 (c. 310, 17 Stat. 228), 
sélections west of it were confirmed as their réservation, within which 
they were to permit the settlement of the Kansas Tribe, which was to 
make payment from the proceeds of lands in Kansas, and the lower 
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boundary of the réservation was defined as the north liiie of the Creek 
Country and the main channel of the Arkansas river. The Act of 
March 3, 1873 (c. 228, 17 Stat. 538), provided for payment to the 
Cherokees out of the funds of the Osages for the lands purchased by 
them. By the Act of March 3, 1883 (c. 143, 22 Stat. 624), a further 
payment was appropriated out of funds due under appraisement of 
Cherokee lands west of the Arkansas river, and the Cherokee Nation 
was to exécute conveyances satisfactory to the Secretary of the In- 
terior to the United States in trust for the Pawnees, Ponças, Nez 
Perces, Otoes, and Missourias, and Osages "now occupying said tract, 
as they respectively occupy the same before payment of said sum of 
money." 

A formai deed was executed on June 14, 1893, by the Cherokee Na- 
tion to the United States in trust for the Osage and Kansas Indians. 
Certain whole and fractional townships were described, and the latter 
as being on "the left bank of the Arkansas river," according to a plat 
annexed and made a part of the conveyance, It was also recited that 
a part of said lands had been set apart for the Kansas Indians, consist- 
ing of townships whole and fractional, then described and indicated on 
the plat. 

On the plat is a note, reciting that ail the islands opposite the lands 
described in the deed, except Beaver and Turkey, in township 23 north, 
range 3 east, conveyed of even date for the Otoe and Missouria In- 
dians, are "a part and parcel of the lands set apart for the Osage and 
Kansas Indians, and are covered by and embraced in this plat and the 
foregoing deed of conveyance." In addition, an island, apparently 
illustrative, is shown as the west boundary of the Osage Réservation. 

The deed did not limit the area of the Osage lands, as confirmed by 
the act of 1872. As it was but a fulfillment of treaty and law, the 
authority of the Secretary of the Interior was to require conformity 
with them. The désignation of the river boundary as "the main chan- 
nel" in the act and "the left bank" in the deed are therefore held équiv- 
alent. A sufficient reason for holding that there was no limitation by 
the deed is that the title was vested in the tribe by the act of 1872, 
without a deed. Jones v. Meehan, 175 U. S. 1, 20 Sup. Ct. 1, 44 L. 
Ed. 49; Francis v. Francis, 203 U. S. 233, 27 Sup. Ct. 129, 51 h- Ed. 
165; Chase v. United States, 222 Fed. 593, 138 C. C. A. 117. 

The plat and note were effectively incorporated in the deed by réf- 
érence. Cragin v. Powell, 128 U. S. 691, 9 Sup. Ct. 203, 32 U. Ed. 566; 
Jeffries v. East Omaha Land Co., 134 U. S. 178, 10 Sup. Ct. 518, 33 E. 
Ed. 872;^Keach Front Hôtel Co. v. Sooy, 197 Fed. 881, 118 C. C. 
A. 579. The authenticity of the note, which has been questioned, is 
presumed, as a part of the officiai records of the Indian Department, 
and it is coniirmed by the letter of March 20, 1883, from the Com- 
missioner to the Secretary of the Interior, in which he furnished de- 
scriptions for the deed, and stated that ail the islands above the north 
boundary of the Creek Country, except Beaver and Turkey, belonged 
to the Osage and Kansas Tribes. But the inclusion of the islands 
in the deed can be relevant in this case only if it tends to throw light 
on the title to the bed of the river. Assumingf that the deed in that 
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respect has a permîssible bearing, the inference would be tbat the bed 
was not meant to be conveyed, although a résultant title would at- 
tach to it, as far as the middle of the main channel of the river, 
if it was not navigable. 

No purpose is disclosed in the transactions relative to the Osage 
lands to invest them with such an extraordinary right as title to a 
navigable stream. The policy of the govemment has been to advance 
them speedily for the duties of state citizenship. As manifesting this, 
their réservation was by the Organic Act of May 2, 1890 (26 Stat. 
81), included in the territory of Oklahoma, the initial step toward 
statehood in Indian Territory; and in the Enabling Act (Act June 
16, 1906, c. 3335, 34 Stat. 277, § 21) it was provided that their réser- 
vation should become an organized county of the state. 

The conclusion best sustained is that there was not any grant or 
conveyance to the Osages of title to the bed of the Arkansas river, if 
in fact navigable at the boundary of their réservation. 

[5] A question arises whether title was vested in the tribe to a por- 
tion of the bed of the river by section 4173 of the laws of Oklahoma 
Territory, passed in 1890, appearing in section 6639 of the Revised 
Laws of 1910, and apparently continued in force by the Schedule of 
the state Constitution, providing in substance that, except where the 
grant indicates a différent intent, riparian proprietors take to the 
edge of navigable streams and lakes at low-water mark, and the bed 
of those not navigabla belong to the opposite owners in common. The 
adoption of that section into the Laws of 1910 was withdrawn as to 
owners of land on navigable waters, saving vested rights, by an Act 
approved March 22, 1913 (Sess. Laws, p. 117). 

It was held by Judge Campbell, in the Mackey Case (D. C.) 214 Fed. 
137, that, as the législative power of the territory was limited by the 
Organic Act (section 6) to rightful subjects of législation not incon- 
sistent with the fédéral Constitution and laws, the provision as to 
lands on navigable streams was in excess of its power and invalid, and 
was not therefore adopted by the state. Further discussion is unneces- 
sary, as the ruling is deemed to be sound, and to be concluded by 
the approval of the state Suprême Court, in State v. Nolegs, 40 Okl. 
479, 139 Pac. 943. 

[6, 7] No reason appears, however, for holding that the other pro- 
vision of the section relating to lands on nonnavigable streams was not 
compétent législation or was not legally adopted by the state; and it 
is, accordingly, held to be valid from its enactment. Congress had 
long before declared to the same effect as to streams in the public 
lands. Section 2476, Rev. Stat. (Comp. St. 1916, § 4918). And by 
the common law, doubtless applicable in the absence of a statute, a 
riparian owner takes title to the middle of the adjacent stream. Rail- 
road Co. v. Schurmeir, 7 Wall. 272, 19 L. Ed. 74 ; Hardin v. Jordan, 
140 U. S. 371, 11 Sup. Ct. 808, 838, 35 L. Ed. 428; Scott v. Lattig, 
227 U. S. 229, 33 Sup. Ct. 242, 57 L. Ed. 490, 44 L. R. A. (N. S.) 107. 

[8, 9] The remaining and ail-important question is with respect to 
the character of the river at the locations of the leases, presented more 
broadly by the contention for the tribe that it is not navigable in this 
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Btate above the mouth o£ Grand river, and for the intervener and 
lessees that it is navigable throughout the state. 

If the river is not navigable at thèse locations, then the tribe, as 
riparian proprietor, owns the bed to the middle of the main channel, 
and by the terms of the Osage allotment act of June 28, 1906 (c. 
3572, 34 Stat. 539), the minerais therein belong solely to the tribe, and 
are subject to lease only for its benefit. But if the river is there 
navigable, then by the gênerai rule invoked by the interveners and 
défendants, as broadened in this country and in force in Oklahoma, 
the title to the bed was held in trust for the state, and inured to it 
when admitted, on an equality with the others, subject to the para- 
mount authority of Congress in the control of navigation to the end 
of regulatlng Interstate and foreign commerce. Martin v. Waddell, 
16 Pet. 367, 10 L. Ed. 997; Pollard v. Hagan, 3 How. 212, 11 L. Ed. 
565; The Genesee Chief, 12 How. 443, 13 L. Ed. 1058; Shively v. 
Bowlby, 152 U. S. 1, 14 Sup. Ct. 548, 38 L. Ed. 331; McGilvra v. 
Ross, 215 U. S. 70, 30 Sup. Ct. 27, 54 L. Ed. 95 ; Scott v. Lattig, 
227 U. S. 229, 33 Sup. Ct. 242, 57 L. Ed. 490, 44 L. R. A. (N. S.) 107 ; 
United States v. Cress, 243 U. S. 316, 37 Sup. Ct. 380, 61 h. Ed. 746. 
And the power of the state would then arise to appropriate and dis- 
pose of the oil and gas found in such lands, consistently with the 
above limitation. Weber v. State Harbor Com'rs, 18 Wall. (85 U. S.) 
57, 21 L. Ed. 798; Hardin v. Jordan, 140 U. S. 371, 11 Sup. Ct. 808 
838, 35 L. Ed. 428 ; Wood v. Fowler, 26 Kan. 682, 40 Am. Rep. 330 
State V, Akers, 92 Kan. 169, 140 Pac. 637, Ann. Cas. 1916B, 543 
State V. Nolegs, 40 0kl. 479, 139 Pac. 943. 

[10] The issue of navigability is one of fact. The purely "légal 
test" cannot be accepted. A river is not navigable, unless so in fact. 
It will be deemed navigable, when used or susceptible of use, in its 
ordinary condition, as a highway of trade and travel in the customary 
modes on water. The Daniel Bail, 10 Wall. 557, 19 L. Ed. 999; The 
Montello, 20 Wall. 441, 22 L. Ed. 391 ; United States v. Cress, 243 
U. S. 316, 37 Sup. Ct. 380, 61 L. Ed. 746. The exceptional use of a 
a stream for purposes of transportation in times of temporary high 
water, or "the mère fact that logs, pôles and rafts are floated down 
the stream occasionally * * * jn * * * high water does not 
make it a navigable river." United States v. Rio Grande Irrigation 
Ce, 174 U. S. 690, 19 Sup. Ct. 770, 43 L. Ed. 1136. "To meet the 
test, * * * a water course should be susceptible of use for pur- 
poses of commerce or possess a capacity for valuable floatage in the 
transportation to market of the products of the country through which 
it runs. It should be of practical usefulness to the public as a pub- 
lic highway in its natural state and without the aid of artificial means. 
A theoretical or potential navigability, or one that is temporary, pre- 
carious, and unprofitable, is not sufficient." Harrison v. Fite, 148 
Fed. 781, 78 C. C. A. 447. 

[11,12] This river has been the subject of décision in several 
cases. Dana v. Hurst, 86 Kan. 947, 122 Pac. 1041 ; United States 
v. Mackey (D. C.) 214 Fed. 137; Id., 216 Fed. 126, 132 C. C. A. 
370; State v. Nolegs, 40 Okl. 479, 139 Pac. 943. 
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In the Dana-Hurst Case, where the title to an island near Hutchin- 
son, Kan., was involved, and a trial was had to a jury as to présent 
navigability of the river, the judgment was reversed, and the Suprême 
Court held the river to be there navigable, on the ground of former 
navigability, of which judicial notice was taken. 

In United States v. Mackey (D. C.) 214 Fed. 137, the navigability 
of the river near Tulsa, Okl., was treated as practically conceaed at 
the oral argument, and the décision in the Dana-Hurst Case was ap- 
proved. The decree was reversed, with leave to answer, because ren- 
dered upon motions to dismiss, and without évidence, the Creek Na- 
tion being held to hâve sufficiently alleged ownership of the disputed 
premises, the agreement as to the facts not being of record, and a clear 
case for judicial notice not being warranted. 216 Fed. 126, 132 C. C. 
A. 370. 

In State v. Nolegs, supra, the state had sued to quiet title to the bed 
of the river ând an island, at the location hère involved. The ad- 
verse parties were adjacent landowners and grantees, and Nolegs, an 
Osage Indian allottee of the island. A main question was whether 
the court would take judicial notice of the navigability of the river, 
in the sensé of vesting title to the bed in the state. The Dana-Hurst 
Case and the Mackey Case in 214 Fed. 137, were cited and approved. 
In addition, référence was made to the Eleventh Census Report of 
1890; to a letter dated in Mareh, 1908, from the Commissioner of 
Indian affairs, approved by the h'ead of the Interior Department, hold- 
ing the river to be navigable throiigh the Cherokee Nation, and 
that Nation not entitled to royalty for sand and gravel in the river 
bed after statehood, and conceding the title of the state to the beds of 
navigable streams in the Five Tribes ; to the Act of February 17, 
1897 (c. 238, 29 Stat. 531), authorizing a bridge near Cleveland, Okl. ; 
to the Act of January 29, 1897 (c. 108, 29 Stat. 503), granting.a fran- 
chise for a railroad through Indian and Oklahoma Territories : and 
to the Act of February 24, 1902 (c. 28, 32 Stat. 37), authorizing a 
bridge at Ft. Gibson. The river was held navigable in its entire 
course through the state, the title to the bed below high-water marks 
to be in the state, and the title to the island above those marks not 
in the state and to concern only the United States (not a party) and the 
allottee, and it was not determined. 

Harmony in judicial décisions is recognized to be important, es- 
pecially in the same state. But upon a question of gênerai law, this 
court will exercise an independent judgment, although leaning to 
agreement with the state court, if the question presented is- balanced 
in doubt. Sim v. Edenborn, 242 U. S. 131, 37 Sup. Ct. 36, 61 L. Ed. 
199. In the case of United States v. Rio Grande Irrigation Co., 174 
U. S. 690, 19 Sup. Ct. 770, 43 L. Ed. 1136, involving the Rio Grande 
river (notably similar to the Arkansas river), it was held that, while 
the court should take judicial notice that an important river is naviga- 
ble, the point where navigability ceases, unless it is or ought to be with- 
in gênerai knowledge, requires proof, and upon the affidavits and bthèr 
évidence the Rio Grande river was found not navigable in New Mex- 
ico. In the présent case, giving to ail matters within gênerai knowl- 
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edge f uU weight, no sufficient reason is found to sustain a holding that 
the Arkansas river above tlie mouth of -Grand river in this state is 
or ever has been navigable, as a matter of judicial notice; and the 
soundness of that view has been well demonstrated by proof. 

In the Mackey Case, 216 Fed. 126, 132 C. C. A. 370, decided two 
years after the Dana-Hurst Case, and more than four months after 
the Nolegs Case, the court declined to hold the Arkansas river nav- 
igable near Tulsa, where the Creek Nation had alleged title to the bed, 
but sent the case back for answer, whereby the issue of navigability 
might be tried. The same view is shown in Producers' Oil Co. V. 

United States, 245 Fed. 651, C. C. A. , where the character 

of the Cimarron river was held subject to proof. 

This court is therefore bound to hold that the issue as to the navi- 
gability of the Arkansas river is dépendent upon proof in fact by évi- 
dence and other proper sources of information. 

The case of Wear v. Kansas, 245 U. S. 154, 38 Sup. Ct. 55, 62 L. 
Ed. (November 26, 1917), is not authority to the contrary in hold- 
ing that, "if a state court takes upon itself to know without évidence 
whether the principal river of the state is navigable at the capital 
of the state, we certainly cannot pronounce it error," that "in this 
aspect it is a question of state law," that "the fact is of a kind that 
should be established once for ail, not perpetually retried," and that 
the state court had, in favor of its décision législation, averments in 
pleading, former décisions of that court, and the assent of the Su- 
prême Court. The Arkansas river is not so located, its navigability 
is not so aided by législation, pleading, or décisions; and the Nolegs 
Case was decided during the pendcncy of the présent litigation. 

[13] The effect of meandering the Arkansas river, cited as sup- 
porting navigability, upon authorities, is overestimated. In naviga- 
ble streams, it defines the sinuosities of the banks and the fractional 
areas of lands sold. Railroad v. Schurmeir, 7 Wall. 272, 19 L. Ed. 
74; Hardin v. Jordan, 140 U. S. 371, 11 Sup. Ct. 808, 838, 35 L. Ed. 
428. The government surveyors may not thereby détermine the title 
to adjacent lands. lowa v. Rood, 187 U. S. 87, 23 Sup. Ct. 49, 47 L. 
Ed. 86. Such lines are not deemed of certain signifiçance. Kean v. 
Calument Co., 190 U. S. 452, 23 Sup. Ct, 651, 47 L. Ed. 1134. The 
Land Department employs them to dénote streams of more than 
three chains in width, but only under spécial instructions in the 
case of nonnavigable streams, and at times they hâve been run 
when not thus authorized. Hattie Fuhrer, 12 Land Dec. 556; James 
Smith, 18 Land Dec. 135. Doubtless ail navigable streams are mean- 
dered, and the fact in this case should be taken merely as some évidence 
of navigability. Harrison v. Fite, 148 Fed. 781, 78 C. C. A. 447. 

[14] Acts of Congress making appropriations for the improvement 
of the Arkansas river and bridge grants hâve been noticed as special- 
ly importing navigability. The former may be summarized as begin- 
ning in 1879, being available as far as Wichita up to 1894, in Arkan- 
sas and Indian Territory until 1899, then limited to Arkansas until 
1912, and next generally to Arkansas and Oklahoma until 1916. It 
was shown that no expenditures were required above Grand river, 
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and ail except the first were tnade below that point. In gênerai, such 
acts should be assigned weight, in view of the power of législative in- 
quiry and judgment. But their force is not to déclare a river navi- 
gable in its natural state (United States v. Cress, 243 U. S. 316, Z7 
Sup. Ct. 380, 61 ly. Ed. 746), and none of thèse acts purport to do so. 
A Project for river improvement may be to create navigability, or, 
however prudently formed, may be necessarily expérimental, and 
resuit in practical abandonment at a given section. When thèse acts 
are considered together and in the light of the engineers' reports and 
the fact that improvement of conséquence was withheld above Grand 
river, the inference is justified that the river. was ultimately not deem- 
ed navigable at the upper locations in the state. The bridge grants, 
while implying a state of navigability, may be due to prior appropria- 
tion acts, the holding of the War Department, or précaution in a doubt- 
ful case. Instances are cited of grants for bridges upon the South 
Canadian river, said to be nonnavigable, at Noble, Lexington, and in 
Blaine county, in this state. Act July 16, 1894, c. 136, 28 Stat. 103; 
Act Aug. 4, 1894, c. 206, 28 Stat. 225 ; Act Feb. 8, 1895, c. 62, 28 Stat. 
644. While the acts are proper for considération, they are in any 
event inconclusive, and leave the fact of actual navigability quite 
open to proof. 

The Interior Department lias not held, as supposed, to the navi- 
gability of this river at the Osage boundary. On the contrary, with the 
exception of the approved letter of March 27, 1908, from the Indian 
office, its position vi^as defined in a letter of the Secretary, dated April 
20, 1915, to the Attorney General, ta be as stated by the court in 
Kansas v. Colorado, 206 U. S. 46, 27 Sup. Ct. 655, 51 L. Ed. 956: 

"That the Arkansas river is not now and never was practically navigable 
beyond Ft. Glbson in the Indian Terrltory." 

Explanation was given that the letter of the Indian office referred 
to the river in the Cherokee Nation only, and was erroneous, "being 
based on a misconception as to the facts and misinterpretation of the 
views of the Suprême Court as expressed in its décision in the case 
of Shively v. Bowlby (152 U. S. 1 [14 Sup. Ct. 548, 38 L. Ed. 331])," 
and "not in accord with the views of the Department as to the status 
of the bed of the Arkansas river, or as to the title thereto." It was 
added that when the Creek Nation acquired its lands on August 11, 
1852, the river was considered not navigable therein, from a report 
of Col. L,ong, of the Corps of Topographical Engineers, partly em- 
bodîed in the report of Col. Abert, transmitted on January 27, 1854, 
by the Secretary of War to the Senate, from which it appeared that 
thé river is navigable only to the junction of the Verdigris and Neosho 
rivers, and that such navigability is potential rather than actual. 

The War Department formerly took a différent position. In a let- 
ter of Oçtober 11, 1911, quoted in another of May 16, 1914, Acting 
Secretary Oliver informed the Attorney General that the navigability 
of the river in Osa'ge county, 0kl., appeared from a report of the en- 
gîneer authorities "within the purview bf laws enacted by Congress for 
the préservation and protection of such waters and of décisions by the 
Suprême Court," as the Department had uniformly held. In a mem- 



UNITED STATES V. BREWER-ELLIOTT OIL & GAS CO. 619 

orandum of September 16, 1914, justification was giveti for the atti- 
tude of the Department. Extended correspondence resulted from 
efforts of the Attorney General to obtain évidence from the Department 
in the pending litigation, which was tendered as to records, etc., but 
declined as to witnesses, the Président being appealed to meantime, 
whereby the views of the Department were eHcited more fuUy and 
its duty pointed ont, and later, after a reconsideration, opinions sup- 
porting its position were furnished by the Judge Advocate General 
(Crowder) and the Chief of Engineers (Kingman). Finally, on re- 
quest for the détail of witnesses, P. R. Van Frank, Jr,, of the Little 
Rock office, was directed to make examinations and give his testimony. 
[15, 16] But the Department is now committed against that view. 
In the letters of November 24, 1916, responding to a request of the 
Attorney General for a revocation of the letter of October 11, 1911, 
the présent Secretary stated that in his judgment the records of the 
Department show the head of navigation on the Arkansas river to be 
at the mouth of Grand river, and that the Arkansas river is not nav- 
igable above that point, aUhough formai revocation was withheld as 
a course less orderly and less advisable from an administrative view- 
point. The objections urged to thèse letters, written after the trial 
of this case, and submitted on service of copies, are held not tenable, 
as judicial notice should be taken of them. Heath v. Wallace, 138 U. 
S. 573, U Sup. Ct. 380, 34 L,. Ed. 1063. 

The testimony of Gen. Growder and Gen. Kingman Identifled the opinions 
furnished by them to the Secretary, and the latter gave his views in détail. 
The testimony of Maj. Kelly was to the efCect that three bridge permits were 
granted from 1901 to 1912, at Ft. Gibson, Muskogee, and Tulsa, and that 
another was refused at Tulsa ; and his views were given. Thèse witnesses 
did not testify from Personal knowledge of the river In Oklahoma. Their 
testimony tends to sustaln and reflects the former holding of the War De- 
partment. 

Valuable évidence is found in the reports of engineers in the War Depart- 
ment, chiefly printed in various executive documents. They cannot be given 
fully, or in respect of measurements and tests; but sutUclent référence to 
them may be made to show their welght in the case. 

From an account of Capt. Bell, as early as 1820, Ft. Gibson was noticed as 
situated at the head of navigation. It was said that the current of the river 
was much less rapid than that of the Flatte, but the character of both, "in 
a considérable degree, corresponds in their widely spreading waters of but 
little depth, runnlng over a bed of yielding sand." Prof. Papers, War Dept. 
No. 13. And in Long's expédition, the same year (Thwaites, 1905), the river 
was said to be navigable to the mouth of the Neosho, or Grand, a distance o£ 
about 600 miles. According to the report of Col. J. J. Abert, in 1854, the river 
was navigable only to the junctlon with the Neosho and Verdlgris, and the 
report of Col. S. T. Abert, in 1870, It could not be navlgated above its junc- 
tion wlth the Verdigris. 

In February, 1879, Maj. Suter reported from a hurried reconnoissance of an 
assistant that the river from Wichita to Ft. Smith had a navigable depth 
the first 70 miles of 6 inches and the remainder of 12 tnches, with a channel 
much ohstructed by snags. He was of opinion that by removing snags and 
constructing slight dams at Shoals — the extent of advisable work before 
gênerai Improvement — navigation would equal that between Little Kock and 
Ft. Smith. The next year, the chief of engineers reported little progress 
with a snagboat due to low water and late season, proposed a renewal of 
opérations as bénéficiai to flatboat navigation, and recommended appro- 
priations. In 1881, Engineer Curtis reported his efforts to examine and clear 
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the river froni Wichita to Ft. Smith, under difticulties liulicatlre of nonnavi- 
gable conditions. 

Tlie only otlier and the chief imiirovemeiit entered npon abovp (îrand river 
was in that year by Capt. Evins, witli tlie snagboat Wicliita, wliicli was wt'll 
«luipped and drew 15 inelies. In liis expérience coverins sevcu montlis, lunier 
a plan of worlc up to Arkansas City and return, ho was able only to reacb l'aw- 
nee Ageney Landing, about 75 miles below Arkansiis City, and was detained 
from fall to spring in returning by low water, sand, and rock. In bis letter to 
Capt. Handbnry, in June, 1882, it was said from observations that a good cban- 
nei depth of 3 feet couid be ruade to Arkansas City. In the annual report for 
tliat year, concentration of the channel was indispensable above Grand river, 
a survey and study of conditions advisable, the improvemeut feasible, and 
the beneilt to a productive section cited. The work, however, was never re- 
sumed on the upper portion of the river. 

The report for 1883 refers to work between Ft. Smith and Ft. Gibson, and 
that for 1884 to the opérations below It. Gibson, and to a survey In progress 
from Wicliita to Tulsa. The report for 1885 states that the original plan 
of improvement was the removal of snags and trees and the contraction of the 
chanuel at Shoals ; that the expenditure of $59,000 resulted in practical value 
to navigation ; and that the river was in excellent navigable condition np to 
Ft. Gibson, but above that point a large outlay would be requisite to make it 
navigable, as shown by a survey. It was added that a steel steamer with 
a fleet of flve steel barges, none drawiug over 12 inclies, had been put on the 
river from Arkansas City to Ft. Gibson, on which data were beiug secured, 
thought portending a révolution in navigating upper reaches of shallow rivers, 
that an enormous commerce awaited this southern outlet, that the notes were 
belng worked up, and "a full report with plans and estimâtes will be submitted 
in time for the action of the next Congress." 

In November, 1884. Knghieer Burrows, reporting to Capt. Taber a survey 
of the river from Wichita to Grand river, stated that no portion was or had 
been considered navigable, and that the niouth of the (Jrand river was consid- 
ered the head of navigation, commerce for 40 miles below being practically 
nil, adding that a small boat of light draft had made the trip from Little 
Rock to Arkansas Oity on the crest of a short rise, carrying no freight of 
conséquence, and of no practical benefit in demonstrating navigability. His 
opinion was that the river could be inade navigable by dams, dikes, and con- 
flned channels, ranging from 200 to 500 feet, in différent sections. In trans- 
mitting tliat report, in 1886, Capt. Taber reported that a two-foot channel 
could be provided and "the river should be, for ail punioses of law, rated as 
navigable to Wichita." He proposed plans for permanent improvements by 
placing wing dams on shoals, employing dikes to protect banks, cause deposits 
and contract the water, and by teniporary snagboat work. He adverted to the 
arrivai of a steel steamer and barges as making a change in conditions of 
the problem of improvements, quoting an article from the Globe Democrat 
which described a small towboat built for shallow waters and its departure 
for Arkansas City. 

In March, 1888, a permanent board of engineers on improvement of the 
river from Wichita to the mouth of the Canadlan river reported that the 
commerce over that section is and always has been practically nothing, es- 
timated the cost by contraction works of a navigable depth of two feet at low 
water as exeeeding thelr value, expressed grave doubts as to malntaining it, 
and designated movable dams or a canal as a proper means of obtaining 
steady navigation, if justifying the expense. 

In the annual report for 1890, Capt. Taber again refers to Wichita as the 
bead of navigation on the river, and it Is cited along with other cities in the 
valley demanding a river outlet to cheapen over a million tons of freight, etc. 
This report probably was the foundation for a similar account in the Eleventh 
Census Report, and it is practically repeated in the report of the same 
officer for 1891. 

After the Incumbency of Capt. Taber (1884 to 1893), the succeedlng 
engineers point with certainty to the nonnavigability of the upper river in 
the State. In 1894, no navigation was reported above Webbers Falls. From 
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the report of Gen. Sibert for 1895, It appears that there was only one trlp, 
by a small boat, to Ft. Gibson during the year. In 1898, the estlmate for 
completing the project of improvement trom Wichlta to the mouth of the 
river was called "indefinite." The uext year, the statistics showed no naviga- 
tion above Little Eoek. 

A board of three engineers appolnted by the Président, pursuant to an 
act of Congress, to thoroughly examine tlie river, with a view to permanent 
Improvement, reported iii 1899 that the mouth of the Grand river had always 
been considered the head of navigation, that attempts at navigation above 
that point had been of rare occurrence and soon abandoned, and that the 
river between Wichita and the Grand is crossed by 19 fixed bridges and 2 
fixed dams. 

In 1902, with the exception of a trip by the Carrie Clyde from the mouth to 
Grand river, no navigation appeared above Shoal creek, 88 miles beloW 
Ft. Smith. In 1903, It. Gibson was named as the head of navigation, and the 
statistics showed no commerce above Webbers Falls, and In 1904, Ft. Gibson 
was noted as the head of steamboat navigation. And except in 1906, this was 
repeated in the reports for the next ten years. 

In 1909, Maj. Walker reported upon the section between Tulsa and Grand 
river that the steep slope, low water, and shiftlng sands and gravel precluded 
improvement of worth for navigation purposes by régulation works. and sub- 
mitted estimâtes only for locks and dams, but deemed it unworthy of im- 
provement. He stated that the moutli of Grand river had always been 
constdered as the head of navigation, and that his oflice (Little Rock) had 
no information of auy commercial navigation above that point. 

The reports were direct! y supplémented by the testimony of Gen. Sittert, 
Maj. Walker, P. E. Van Frank, Jr., and Capt. Evlns. 

Gen. Sibert was for 30 years an offlcer in the engineer corps, and from 
1894 to 1898 had supervision at the Little Rock office over the Arkansas 
river. He observed and acquired data as to Its character, and was asslsted 
by Van Frank, a compétent engineer. No record was recalled of commerce 
above Grand river, whlch was considered by the steamboat operators and ac- 
cepted by practlcally ail of the engineers as the head of navigation, although 
there was an account of one or two boats golng above it. In addition to ex- 
plalning by measurements and tests the dlfficulty and cost of regulating or 
"canalizlng" the stream, he was of opinion that from the small amount of 
water, and the character of the channel, bed, and hanks, the resuit in 
practical utllity would not vvarrant improvement from Tulsa to Grand river. 
It was thought loose logs or rafts would ordlnarily be landed on sand bars, 
and that the shiftlng channel and violent changes withln rendered naviga- 
tion impossible. In an elaborate report, with citation to authorities and 
data, to the chief of engineers In April, 1898, he said: 

"No constant diminution of the water supply in the navigable part of the 
Arkansas river is shown by the records so far as I can see. Tradition and 
history seem to estabUsh the fact that the navigable depth of the Arkansas 
river was as small at times prlor to 1860 as it has been sluce. There is 
nothing in the records of the last 20 years to show that thèse periods of 
extrême low water are of more fréquent occurrence slnce 1888 than In the 
ten years prior to 1888." 

And "summing up the records and testimony," he could not state definltely 
that irrigation had decreased the navigable capaclty of the river, although 
the length of the dry bed in the ùpper portion had increased and the periods 
were more fréquent. 

Maj. Walker, of the corps of engineers, long In service, had supervision at 
the Little Rock office of the Arkansas and other rlvers, from 1908 to 1910. He 
gave the project as being for the improvement of the Arkansas river from 
Wichita to the mouth, with discrétion in the War Department as to expendi- 
ture of the appropriations. Under the Act of March 3, 1909, he was directed 
to make an examlnation between Tulsa and Ft. Smith with a vlew to 
recoflimendation for improvement. He examined the office records, observed 
the river at Ft. Gibson, and examined it at Muskogee and Tulsa, aided by 
Van Frank, commended as fully capable for the work. His opinion was that 
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the river could be made navigable from Tulsa dovra, and tnat from the 
appropriation bills eontemplating tlie improvement tlie river was presumed 
to be navigable from Wicbita to the mouth. 

The mouth of Grand river was regarded by him as the head of actual not 
potential navigation. No expendltures were considered above that point. He 
had no information as to commercial navigation above it, except from the 
report of Capt. Taber, containing the account of steamboat and barges. 
Various reports vs^ere referred to, and notwithstanding his own for 1909, ap- 
proved by the board of englneers and the chlef, he deemed the river was navi- 
gable above the Grand river, based on the feasibillty of floating logs (of 
which or its commercial value, however, he had no Personal knovvledge), 
which he considered practical at the time from data in the Little Bock office 
as to the flow of water. He knevv of no one more familiar with the subject 
than Van Frank. There was further référence to the estimâtes in his report 
of dams ranging in cost from ifS, 781,500 to $10,044,000, and annual mainte- 
nance ranging from 8340,630 to $541,880, eontemplating transportatlon by 
beats and barges. The wltness was unable to answer whether the river 
could be made navigable to Wlchlta. A cause given for his recommendation 
agalnst Improvement was the efCect of railroad facillties in decreasing river 
transportation. 

P. R. Van Frank, Jr., was principal assistant in the Little Rock district 
since 1891, engaging in fleld work on the Arkansas, St. Francis, and White 
rlvers until the fall of 1913, and afterward in the Little Rock office, which 
was establlshed in 1881. His duties were the préparation of plans, super- 
vision of examinations, approval of reports, and other work. He assisted in 
the report of Gen. gibert in 1908 on the question of diminution of the Arkan- 
sas river by irrigation. In his opinion, there was no subséquent change. He 
took part in the examinatlon of the river at points between Wichita and 
the mouth, and the compilation of the data for the report of englneers in 1899, 
and assisted by Engineer Parkin prepared the draft of the report by Ma]. 
Walker in 1909, on the river from Tulsa to Ft. Smith. He defined the élé- 
ments for determining the capacity of a stream as volume of flow, nature 
of the bed, gênerai slope, and gênerai nature of obstructions in the channel ; 
and prior use of the stream was regarded as a self-evident Index. From a 
spécial examinatlon of the river, he gave the water flow of the Arkansas as 
practically the same at Tulsa and above the Verdigrls, and showing an abrupt 
increase below the Grand river. He explained that It was not possible to 
make a channel of worth above that point by contraction works due to lack 
of water and to steep slope, but practical to "canalize" it ; movable dams 
being préférable. His opinion was that above Muskogee a dependable two- 
foot channel could not be obtained, except in April or probably May or Jime. 
He also referred to boats operating In the lower river, one of them golng 
20 or 21 miles above Muskogee and not returnlng. 

Capt. Evins began "steamboating" in 1852, and came to the Arkansas river 
In 1860. He bullt the Wichita. which was llghter than the other boatvs 
known to him, and reported to Capt. Handbury, at Little Rock. In going 
upstream, It was necessary to take advantage of rlses, and resort to spars 
and a capstan, at sand bars. He was at Pawnee Agency Landing almost 
four months, on account of low water, returnlng wlth delays, on high water, 
and thereafter the boat was not used in that section, because not feasible. 
The water was about the same as in other late seasons. He made no further 
àttempt to go above Ft. Gibson, and had no knowledge of business on the 
river, but heard of a couple of boats going up. The boats would stop at 
Grand river, which they aseended a couple of miles to Ft. Gibson. His esti- 
mate was that the Grand river furnishes four times the low-water flow In the 
Arkansas, as ît is a clear stream, Is narrower, and bas a gravel and clay bed. 
SInce famlUarity with the Arkansas river in 1860, there bas been no great 
change in the water volume, but it has constantly Increased in wldth from 
érosion of banks, afCordlng almost one-hàlf less navigable water. He named 
the boats operating at lower portions. The Kansas Millers, afterward 
renamed the Cleveland, made one trip above, was taken over by the govern- 
ment, and used by him. The Mary D was run from Ft Smith to Ft. Gibson. 
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The City of Muskogee also went above Ft. Smith. HIs report to the chlef 
that a navigable depth of three feet could be had to Arkansas City was 
attributed to his clerk and was unauthorlzed and Incorrect. 

Charles H. Miller, another engineer of practlcal expérience in river work, 
also gave his testlmony. His acquaintance with the Arkansas river began in 
1905. He examined it at Wichita and Oxford, Kan., in 1907, and from 
Oleveland to Tulsa in 1915, and was familiar with the reports and docu- 
ments in évidence, from which he gave measurements and tests. He thought 
It not practicable to contract the channel above Grand rive», so as to fur- 
nlsh a channel depth, that the feasibility of "canalization" was uncertain, 
that flxed dams were useless but movable dams possible, with dredging work, 
for maintenance of the channel in ail seasons. He prepared a hydrograph 
of the river at Tulsa and Webbers Falls from gauge readings of the Weather 
Bureau, between 1905 and 1915, and at the latter place between 1904 and 
1911. In his opinion, the river did not hâve a navigable eapacity for trade 
and trafBc in the customary modes above the mouth of Grand river, and could 
not be made useful for transportation of freight, and a canal could not be 
bullt in the river. Skiffs could be used at any tlme, but not naphtha launches. 
He disagreed with the engineering estimâtes of 1909 that the river could 
be made navigable between Ft. Smith and Tulsa by locks and dams, at a cost 
of over $10,000,000. He and Van Frank took part in an experiment with 
two boats in the river between Oleveland and Tulsa, meeting difficulty In 
flnding the deep water, frequently landing on sand bars from which they 
had to pull the boats. At that time, when there were 10 or 15 times the 
ordinary low-water flow, a flatboat could hâve been taken over It carrying a 
couple of tons, if small enough to get through the channels. 

There was further testlmony of witnesses, who had resided at or near 
Little Rock, Muskoge*, Tulsa, Oleveland, Arkansas Olty, Wichita, and 
other points. [The summary of testimony which follows Is by direction of 
the judge omitted to reduce length of opinion.] 

This river has certain known characteristics. It is 2,000 miles long, 
second in importance as a tributary of the Mississippi, an outlet for 
a great area, and it is navigable probably 600 miles from its mouth. 
But it has a winding course, broad channel, and a bed of sand which 
moves and lodges with the currents. There are accounts, not free 
of conflict with others, of its use to an extent for transportation in 
Kansas and south from Arkansas City. But whatever weight may be 
due to known facts or reputed matters, tending to show that the river 
is or ever was navigable in fact above the mouth of Grand river in 
this State, it is certainly overcome by explicit proof. 

The prevailing and ultimate opinions of the engineers présent a 
strong showing of expert évidence from an accurate source against 
the navigability of the river in fact at any time above that point. It 
is substantially confirmed by the pilots, boatmen, and others from 
observation and expérience. The use of that portion of the river for 
transportation boats has been exceptional and necessarily on high water, 
was found impractical, and was abandoned. The rafting of logs or 
freight has been attended with difficulties precluding utility. There 
was no practical susceptibility to use as a highway of trade or travel. 
The législation and public acts are deemed insufficient to make out 
navigability. The Departments of War and the Interior concur in a 
holding against it. To conclude upon the record and the relevant facts 
entitled to considération that the Arkansas river is or ever has been 
navigable above Grand river in Oklahoma would be to sustain a th&- 
ory against a fact. 
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By the tests given in controlling authority, but one finding is j'us- 
tified in this case, and that is that it is clearly established that such 
portion o£ the Arkansas river is net and bas not been navigable, and 
hence that it is not and has not been navigable along the south bound- 
ary of the Osage Réservation and at the particular locations hère in 
controversy. 

Such finding will be made. It follows, as a matter of law, that the 
Osage Tribe acquired the title to the river bed to the middle of the 
main channel along the south boundary of its réservation, now Osage 
county, and at the locations in controversy, and thereby became and 
is the sole owner of the underlying oil, gas, and other minerais, and 
that the United States holds the title to such portion of the river bed 
and said minerais in trust for the tribe, subject to lease only for its 
benefit, and as provided by law, and that the défendant lessees and the 
interveners hâve no right, title, or interest in or to said portion of 
the river bed or the minerais therein. 

A décree will be entered to that effect, and quieting the title of the 
tribe and the plaintiff, as its trustée, to said portion of the river bed 
and minerais, and further that the receiver be ordered to pay to the 
United States in trust for the tribe the net funds heretofore and here- 
after realized by him from the oil and gas therefrom, and that the 
lessees and interveners be denied any portion of said funds and be 
perpetually enjoined from prospecting for or taking oil, gas, or other 
minerais from such portion of the river bed, and that the leases 
hère in question to that extent be canceled and held for naught. 

The cause will be retained for the purpose of settling and paying 
the costs and charges of the receivership and apportioning to the plain- 
tiff for the tribe its interest in the funds of the receiver, and for the 
ascertainment of the rightful claimants and owners of the residue 
thereof, and the apportionment and payment to them of the same, 
and further for the purpose of taxing ail costs herein, and the making 
of ail proper future orders ; and in the meantime, and during the pend- 
ency of any and ail appeals in this cause, the receiver will be contin- 
ued as heretofore directed, subject to future orders. 
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DE LACEY et al. v. UNITED STATES. 

(Circuit Court of Appeals, Mnth Circuit. May 6, 1918. Eehearing Denied 

July 1, 1918.) 

No. 3071. 

1. CONSPIRACT <©=34.3(6) — ReSCUE — InDICTMENT SUFFICIENCT. 

Under Criminal Code (Act Mtu-ch 4, 1909, c. 321) § 141, 35 Stat. 1114 
(Coinp. St. 1916, I 10311), declaring that whoever shall rescue or at- 
tempt to rescue any person arrested upon a warrant or other proeess 
issued under any law of the United States, or shall dlrectly or Indirectly 
aid, abet, or assist any person so arrested to escape, shall be punlshed, 
an indictment charging that défendants consplred to aid and abet cer- 
tain persons held in custody as eneniy aliens by virtue of an order for 
tbeir arrest and confinement issned by the Président under Rev. St. §§ 
4067-4070 (Comp. St. 1916, §§ 7615-7618), and the public proclamation of 
a State of war between Gennany and the United States, is sufficient, 
though not allegiug that the persons in custody were alien enemies. 

2. CoNSïiTUTioNAL liAW <S=5255 — War iS=54 — ^Alien Enemies — Rights of. 

Allen enemies hâve no rights and no privilèges, unless by spécial favor, 
during time of war; so Alien Enemy Act ,luly 6, 1798, c. 66, 1 Stat. 577 
(Rev. St. §1 4067, 4068, 4069, and 4070), authorizing the restraint and 
the removal of alien enemies, is not invalid, as deprivlng such persons 
of liberty without due proeess of law ; the constitutional safeguards not 
extending to enemy aliens. 

3. CoNSPiRACT <S=543(ô) — Indictment — Sufficienct — Overt Acïs. 

An indictment for conspiring to aid enemy aliens to escape from cus- 
tody, Into which they had been taken under the Président' s order for their 
arrest and confinement, which alleged several overt acts, is not détective 
because It did not set forth, Verbatim or in substance, letters alleged 
as overt acts. 

4. CoNSPiRACY <S=>43(5) — Indictment — Overt Acts. 

In an indictment for conspiracy, it is not necessary to show how the 
act eharged to be an overt act would effect the objects of the conspiracy. 

5. Conspiracy i®=543(5, 12) — Pkoof — Overt Acts. 

An indictment for conspiracy is sufficient, if some of the overt acts are 
properly pleaded; and, where several overt acts are eharged, it is not 
necessary to prove ail. 

In Error to the District Court of the United States for the South- 
ern Division of the Northern District of CaUfornia; Wm. C. Van 
Fleet, Judge. 

Lawrence De Lacey and others were convicted under Criminal 
Code, § 141, of conspiracy to aid and abet enemy aliens to escape 
from custody, and they bring error. Affirmed. 

Nathan C. Coghlan, of San Francisco, Cal, for plaintiffs in error. 
John W. Preston, U. S. Atty., and Annette Abbott Adams, Asst. 
U. S. Atty., both of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiffs in error were convicted 
and sentenced under an indictment which eharged them with a con- 
spiracy to aid and abet E. H. Von Schack and Franz Bopp to escape 
from the custody of Col. George R. McGunnegle, an officer of the 

©ssFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
249 F.— 40 



626 249 FEDERAL REPORTER 

United States Army, who was in command of the military reserve of 
Ft. McDowell, Cal., and who was holding said Von Schack and Bopp 
in his custody by virtue of an order for their arrest and confinement 
issued by the Président on April 6, 1917, under the provisions of sec- 
tions 4067, 4068, 4069, and 4070, Rev. Stats., and the public proclama- 
tion of a state of war between Germany and the United States, pro- 
mulgated by the Président on April 6, 1917; the said Von Schaclc and 
Bopp having been arrested on April 7, 1917, as alien enemies by the 
United States marshal at San Francisco, acting under the authority of 
the said order of the Président, and having been turned over to the 
custody of said Col. McGunniegle and held by him. 

[1] A demurrer was interposed ta the indictment, one of the 
grounds of which was that it was not alleged therein that said Von 
Schack and Bopp were alien enemies of the United States, and it is 
now contended that for the omission of that allégation the indictment 
is fatally defective. The contention cannot be sustained. In charging 
a conspiracy to accomplish an unlawful rescue, it is not necessary that 
the charge go further than the language of the statute which defines 
the offense. Section 141 of the Criminal Code provides for the 
punishment of any one who shall rescue or attempt to rescue f rom 
the custody of any officer any person arrested upon a warrant or oth- 
er process issued under the provisions of any law of the United 
States, or who shall aid, abet, or assist any person so arrested to escape 
from the custody of such officer. The indictment charges, in the lan- 
guage of this section, that Von Schack and Bopp were arrested and 
confined by virtue of an order issued by the Président under the pro- 
visions of Rev. Stats. § 4067 et seql, and that they were arrested as 
alien enemies. Commonwealth v. Malloy, 119 Mass. 347; Common- 
wealth V. Lee, 107 Mass. 207 ; Houpt v. State, 100 Ark. 409, 140 S. 
W. 294, Ann. Cas. 1913C, 690; People v. Murray, 57 Mich. 396, 24 
N. W. 118; State v. Sutton, 170 Ind. 473, 84 N. E. 824; Smith v. 
State, 76 Ala. 69. 

[2] We find no merit in the contention that the law under which 
Von Schack and Bopp were held is unconstitutional, in that it de- 
prives them of liberty without due process of law. The sections under 
which thèse alien enemies were held were originally enacted as the 
Alien Enemy Act of July 6, 1798, and from that date to this, although 
occasion has seldom arisen to enforce the statute, no question has 
been made of its constitutionality. While, as to property rights and 
lif e and liberty, ail aliens domiciled in the United States, or tempo- 
rarily therein, are accorded the equal protection of the law, and due 
process of law, such is not the case as to alien enemies. "Alien ene- 
mies hâve no rights and no privilèges, unless by spécial favor, during 
time of war." 2 C. J. 1047. Such was the common law. "Alien ene- 
mies hâve no rights, no privilèges, unless by the king's spécial favor, 
during time of war." 1 Blackstone, 372. There is nothing in the 
Constitution or la\ivs of the United States which in any way has 
changed the common-law rule, or restricted the power of Congress to 
enact the alien enemy law. Power to enact such a law may at times 
be essential to the préservation of the government, and the right of 
ail nations to exercise it is recognized in international law. In Browa 
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V. United States, 8 Cranch, 110, 121 (3 L. Ed. 504), Chief Justice 
Marshall said: 

"Respecting the power of government, no doubt is entertained. That war 
gives to the soverelgn £uU right to take the persous and confiscate the prop- 
erty of the enemy, wherever found, is conceded. The mitigations of this 
rigld rule, whieh the huiuaue and wise policy of modem times has intro- 
duced Into practice, will more or less alïect the exercise of this right, but 
canuot impair the right itself." 

Even in times of peace the admission of aliens to the United States 
and their présence hère are not of right, but of favor. In Turner v. 
WilUams, 194 U. S. 279, 289, 24 Sup. Ct. 719, 722 (48 L. Ed. 979) 
it was said: 

"Kepeated décisions of this court hâve determlned that Congress has the 
power to exclude aliens from the United States, to prescribe the terms and 
conditions on which they may come in, to establish régulations for sending 
out of the country sueh aliens as hâve entered in violation of law, and to com- 
mit the enforcement of such conditions and regnlations to executive oflicers ; 
that the déportation of an alien who is found to be hère in violation of law 
is not a deprivation of liberty without due process of law." 

The first reported case arising under the Alien Enemy Act is Lock- 
ington's Case, Brightly, N. P. (Pa.) 269. Lockington, an alien enemy, 
had refused to comply with the executive order of February 23, 1813, 
requiring ahen enemies who were within 40 miles of tidewater to 
retire to such places beyond that distance from tidewater as should 
be designated by the marshals. He was arrested, and on pétition for 
habeas corpus attempted to test the legality of his imprisonment. 
Chief Justice Tilghman said of the act : 

"It is a provision for the public safety, whieh may require that the alien 
should not be removed, but kept in the country under proper restraints. 
* * * It is never to be forgotten that the main object of the law is to 
provide for the safety of the country from enemies who are suÉEered to 
remain within it. In order to efCect this safety, it might be necessary to 
act on sudden emergencies. * * * The Président, being best acquainted 
with the danger to be apprehended, is best able to .ludge of the emergency 
whlch might render such measures necessary. Accordingly, we flnd that the 
powers vested in him are expressed in the most comprehensive terms." 

On the second pétition for habeas corpus Judge Yeates said: 

"When the vessel of the commonwealth is in danger, partial evils must be 
submitted to, in order to guard agalnst a gênerai wreck. Aliens who hâve 
come among us before a déclaration of war against their sovereign, and 
continue to réside among us after it, cannot expect an exemption from such 
evils." 

And Judge Brackenridge said: 

"Allen enemies, remainlng in our country after a déclaration of war, are to 
be treated according to the law of nations, and it has been so argued in 
this case. Sliall, then, the judicial power constitute itself a judge between 
the executive of the gênerai government and the nation with whom we are 
at war, and say whether the proceeding in the case of their subjects remain- 
lng m our country has been according to the law of nations?" 

In Lockington v. Smith, 1 Pet. C. C. 466, Fed. Cas. No. 8,448, 
Washington, Circuit Justice, said: 
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"It seems perfectly clear, tliat the power to remove was vested in the Prési- 
dent, because, under certain circumstances, lie might deem ttiat measure most 
effectuai to guard the public safety. But he might also cause the alien to be 
restrained or conflned, if in his opinion the public good should forbid hls 
removal." 

And answering the contention that judicial authorîty must be re- 
sorted to to enforce the régulations so established by the Président 
under the law, he said : 

"Such a construction would, in my opinion, be at variance wlth the spirit 
as well as wlth tiie letter of the law, the great object ot which was to 
provide for the publie safety by imposing such restraints upon alien enemies 
as the chief executive magistrate of the United States might think neces- 
sary, and of vphich his particular situation enabled hiin best to judge." 

In the Case of Pries, 9 Fed. Cas. No. 5,126, Circuit Justice Iredell, 
charging the jury concerning the provisions of the AHen Enemy Act, 
said: 

"In cases like this it Is ridiculous to talk of the crime, because perhaps 
the only crime that a man can theu be charged with is his being born in 
another country aud having a strong attachment to it. He is not punlshed 
for a crime that he has committed, but deprived of the power of committing 
one hereafter, to which even a gense of patriotism may tempt a warm and 
misguided mlnd. * * * The opportunlties duriiig a war of maUing use 
of men of such a description are so numerous and so dangerous that no pru- 
dent nation would ever trust to the possible good behavior of many of thein." 

[3] Without merit, also, is the contention that the indictment is 
defective for its failure to set forth the contents of two letters, the 
sending of which by the plaintiffs in error were alleged as overt acts 
to accomplish the conspiracy. It is asserted that by the rules of crim- 
inal pleading, if a written document is relied upon to sustain the pros- 
ecution, it must be set forth, either Verbatim or in substance, citing 
United States v. Watson (D. C.) 17 Fed. 145. That was a case in 
which the défendants were charged, under section 5511, Rev. Stats., 
with a conspiracy to accomplish a specified resuit by force, threat, 
intimidation, etc., or "by any other unlawful means," and, as the in- 
formation alleged that the unlawful means used was a certain writ- 
ten instrument, it was held that the instrument should be set forth, 
in order that the court might know whether an oiïense was charged. 
But hère the oiïense charged is an unlawful conspiracy, and the 
sending of the letters are but two of the overt acts pleaded. 

[4, 5] Another overt act is the procurement of money to carry out 
the conspiracy, and still another is the giving of a certain sum of mon- 
ey to effect the conspiracy. In an indictment for conspiracy it is 
not necessary to show how the act charged to be an overt act would 
tend to effect the objects of the conspiracy. United States v. Benson, 
70 Fed. 591, 17 C. C. A, 293; Houston v. United States, 217 Fed. 
852, 133 C. C. A. 562. An indictment for conspiracy is sufficient, if 
some of the overt acts are sufficiently pleaded; and, where several 
overt acts are charged, it is not necessary to prove them ail. 12 C. 
J. 627. 

The judgment is affirmed. 
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HART-PAKR CO. v. BARTH MFG. CO. 

(Clrcoit Court of Appeals, Elghth Circuit, March 9, 1918.) 

No. 4899. 

1. Evidence <©=5.318(1) — Heaksat — Documentary Evidence. 

In an action for the reasonable value of labor and materials, whlcli 
plaintiff bestowed, at the request of détendant, upon certain métal pat- 
terns and accessories, a written statemeut of the number of hours of 
labor expended and the materials furnished is self-serving, and should not 
be admitted in connection with tlie testimony of a vpitness as to the 
number of hours expended on the job, as shown from the tlme slips 
which were produced in court. 

2. WoBK AND Labor ®=330(2) — Actions — Evidence — Jury Questions. 

In an action for the reasonable value of labor and materials bestowed 
upon certain métal patterns at the request of défendant, évidence as to 
the hours of labor necessary and the value of materials furnished held 
to rai se a question for the jury. 

3. Sales <S=»418(8) — Breach by Seller — Damages — Remotenbss. 

Where the delivery of métal patterns ordered for use in castlng farm 
tractor engines, was unreasonably delayed, the raaker, in the absence of 
a prior notice, is not liable for remote and iuconsequentlal damages re- 
sulting to the buyer by reason of the use of wooden patterns during the 
delay. 

In Error to the District Court of the United States for the Northern 
District of lowa ; Henry T. Reed, Judge. 

Action by the Barth Manufacturing Company against the Hart-Parr 
Company, which counterclaimed. Ihere was a judgment for plain- 
tiff, and défendant brings error. Reversed and remanded for new trial. 

Edwards, Longley, Ransier & Smith, of Waterloo, lowa, and J. P. 
Gregg, of Charles City, lowa, for plaintiff in error. 

Jackson B. Kemper and Albert K. Stebbins, both of Milwaukee, 
Wis., for défendant in error. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

SANBORN, Circuit Judge. The Barth Manufacturing Company, 
a corporation, doing business at Milwaukee, Wis., sued the Hart-Parr 
Company, a corporation, engaged in business in Charles City, lowa, for 
$3,581.16 which it alleged was the reasonable value of labor and ma- 
terials which it bestowed, at the request of the Hart-Parr Company, 
upon certain métal patterns and their accessories, made by it to be used 
by the Hart-Parr Company in the manufacture of castings for the en- 
gines of tractors. In this litigation thèse patterns are known as No. 
<K)96, crank case; No. 4099, right cylinder; and No. 4100, left cylin- 
der. The Barth Company attached to its complaint a statement, which 
it called Exhibit C, of the number of hours of labor, the priées thereof 
per hour, the number of pounds of iron, the priées thereof per pound, 
the amount of other materials, and the priées thereof, which it alleged 
it had expended upon each of thèse patterns and their accessories, al- 
leged that it had completed and delivered the crank case and the right 

^sj^or otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexée 
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cylinder, and had been prevented from completing the left cylinder by 
a notice from the Hart Company that it would not accept it. It averred 
in its complaint that the priées and cost of the work and material f ur- 
nished in the manufacture of the patterns for the Hart Company, as 
set out in Exhibit C, were fair and reasonable prices, and were the 
prices and costs therefor which were agreed to by the Hart Company. 
This last averment, if standing alone, might raise some doubt whether 
the action was for a quantum meruit or for a contract price; but 
counsel for the Barth Company insist in their brief that it is upon a 
quantum meruit, and the record of the trial sustains that position. 

The Hart Company by its answer admitted that it had ordered the 
patterns, for the value of which the action was brought, and that 
the Barth Company had agreed to manufacture them. But it denied 
that the Barth Company furnished the work or material set forth 
in Exhibit C, that the cost or prices of the work there stated were 
fair, reasonable, or just, and that they were agreed to by it. It aver- 
red that the crank case and accessories were furnished under a written 
contract evidenced by letters of July 20 and 25, 1912, by which the 
Barth Company agreed to make the master pattern complète for the 
crank case job, including material, for $290, by which the Barth Com- 
pany estimated the cost of the crank case and other accessories to be 
$365, and guaranteed that it should not require more than 9121/^ hours 
of labor, nor cost more than $456.25 plus the cost of material as billed 
to it. The amount charged for the master pattern by the Barth Com- 
pany, in its Exhibit C to its complaint, was $319, and the price charged 
therein for the crank case and other accessories was $1,798.45. The 
Hart Company alleged in its answer that the Barth Company agreed 
that the labor cost for the right cylinder and its accessories should not 
exceed $456.25. The labor cost charged for this cylinder and its ac- 
cessories in the Barth Company's Exhibit C was $878.24. The Hart 
Company averred in its answer that the Barth Company agreed that 
the labor cost of the left cylinder should not exceed $187.50. The 
labor cost charged for this cylinder by the Barth Company in its Ex- 
hibit C was $348.59. The Hart Company pleaded in its answer that 
the Barth Company, failed to deliver either of the cylinders or their 
accessories within the time it agreed to furnish them, and that for 
that reason it had declined to accept them. It also set forth a counter- 
claim for $112.05 expended by it to make the crank case and core box 
conform to the order for them, for $93.70 it overpaid by mistake for 
the master pattern for the crank case, for $222.90 expenses incurred 
sending its shop superintendent and pattern foreman to Milwaukee, 
because the Barth Company had failed to construct the cylinders ac- 
cording to the plans and spécifications in due time, and for $17,162 loss 
and damage which it alleged were inflicted upon it in the conduct of 
its business by the unreasonable delay of the Barth Company in the 
delivery of the métal patterns, in that the Hart Company was com- 
pelled to use wooden patterns, instead of the expected métal patterns, 
during this delay. 

The issues presented by thèse pleadings were tried out before the 
court and a jury, and at the close of the évidence the court instructed 
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the jury to retum a verdict for the Barth Company for $4,142.02. 
The Hart Company excepted to this instruction, and to many other 
rulings in the progress of the trial ; but the main question in this 
court is: Was the évidence in support of the plaintiff's case so con- 
clusive and free f rom substantial évidence to the contrary at the close 
of the trial that there was no question of fact which it was the duty 
of the court to submit to the jury? 

In making up the amount of the verdict the court allowed the Barth 
Company, on account of the labor expended by it on the crank case 
and its accessories, other than the master pattern, $1,325.20 for 
2,650.4 hours of labor at 50 cents an hour, and $296.06 for the value 
of iron, sheet métal, packing boxes, and lumber, making in ail $1,621.26. 
In support of this conclusion there was évidence tending to show that 
in July, 1912, the Barth Company in writing estimated the labor on 
this crank case and accessories, excluding the master pattern, at 730 
hours, costing $365, and guaranteed that it would not be more than 
9121/2 hours, costing $456; that subséquent changes were made in the 
work as it proceeded, and in December, 1912, the manager of the Barth 
Company, in answer to an inquiry by the shop manager and pattern 
foreman of the Hart Company, told the latter that it looked as though 
the crank case job plus the master pattern, which it will be remem- 
bered the Barth Company had agreed to make, bef ore the slight change 
was made in the plan of it, for $290, was very likely to cost between 
$1,600 and $1,800. 

[1] The plaintifï introduced in évidence a statement, Exhibit YY, 
of the alleged number of hours of work it claimed to hâve expended 
upon the crank case job, and the testimony of Mr. Wangerin to the 
effect that he had f ound, f rom the time slips which were produced in 
court, that the number of hours thus used by the Barth Company 
amounted to 2,650.4 hours. There was also upon this Exhibit YY a 
statement of the number of pounds of iron and steel and the amount 
of the lumber alleged to hâve been used upon this job, and of its 
alleged value, $296.06. Counsel for the défendant objected to the 
introduction of this exhibit as incompétent and as a self-serving state- 
ment; the objection was overruled, and an exception noted. It goes 
without saying that this exhibit had no probative value. It proved 
no more than the denied averments of the complaint. It merely stated 
the number of hours the Barth Company claimed to hâve used; but 
Wangerin's testimony was the only évidence of the number actually 
used. It stated the amount and value of the material the Barth Com- 
pany claimed to hâve used in this crank case job ; but it proved neither 
that this material was used nor that its cost or value was as there set 
forth. In this exhibit, and in Exhibit C attached to the complaint, 
3,636 pounds of iron are charged against the Hart Company at 6 cents 
ge.r pound, 80% pounds at 5y2 cents per pound, 199 pounds of sheet 
métal, at 3I/2 cents per pound, packing boxes, at $10.91, and crating 
lumber, at $16.23. The use and the alleged price and value of thèse 
materials were denied by the answer. No évidence has been discovered 
in the record of the aînount of those materials, if any, that were used, 
and no évidence has been found in the record that they were of the 
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value charged in this exhibit and allowed by the court. On the other 
hand, witnesses for the Hart Company testified that the iron used in 
the crank case job was not worth more than from 2.5 to 3.5 cents per 
pound. 

[2] The number of hours which Mr. Wangerin testified were used 
on the crank case job was 2650.4. Witnesses who qualified as experts 
testified on behalf of the Hart Company that the crank case job could 
hâve been done and completed with the use of much less time, Hart 
of not more than 500 hours, Rishel of not more than 896 hours, Brady 
of not more than 950 hours, while the Barth Company in July, 1912, 
agreed tnat the cost of the master pattern would not exceed $290, nor 
the labor cost of the crank case and the other accessories more than 
$456.25 for 912% hours. The fact is not overlooked that there was 
évidence at the trial that substantial changes were made in the work 
of manufacturing the master pattern and in the work of manufactur- 
ing the métal patterns for the crank case after the guaranty of July, 
1912. But the évidence upon this subject was contradictory as to the 
nature and character of those changes ; the witnesses for the plaintifif 
testifying that they were large and expensive, and the witnesses for 
the défendant that they were slight and of little conséquence. 

In this State of the évidence the conclusion is unavoidable that the 
answers to the questions, what was the reasonable number of hours 
for which the Barth Company was lawfully entitled to recover on 
account of the crank case job and its accessories, other than the mas- 
ter pattern ? what was the amount and character of the material nec- 
essarily used by the Barth Company in that job? and what was the 
reasonable value of that material ? were conditioned by substantial év- 
idence so clearly in conflict that the Hart Company was entitled to 
the finding of a jury upon them. 

[3] There was a similar condition of the testimony regarding the 
amounts which the Barth Company was entitled to recover on ac- 
count of the work and material it furnished upon the right cylinder, 
especially upon the amount, character, and value of the materials fur- 
nished upon the right cylinder and upon the left cylinder, which for- 
bid judgment for the amounts allowed by the court without a verdict 
of the jury. Thèse conclusions compel a reversai ôf the judgments be- 
low and a new trial, and render it unnecessary to discuss other alleged 
errors. The court is, however, unanimous in the opinion that there 
was no error in the exclusion of the évidence oflfered to prove that 
part of the counterclaim of the Hart Company consisting of the $17,162 
for alleged loss and damage to that company. That alleged injury was 
too remote and inconsequential, in the absence of prior notice to the 
Barth Company of its imminence, to form the basis of a valid claim 
or a just recovery. 

l^et the judgments below be reversed, and let the case be remanded 
to the court below for a new trial. 
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In re VELER. 

In re HUFFMAX TRACTION EN(;TNE CO. 

(Circuit Court of Appeals, Sixth Circuit. Maroh 5, 1918.) 

No. 2996. 

1. Bankrtjptcy ©=576(1) — I'etitioning "Creditor." 

lu View of Banlvruptcy Act .July 1, 18&S, e. 541, § 1, par. 9. 30 Stat. 544 
(CoDip. st. 1910, § 9i")85), «leclarlng tliat the word "creditor" slial! inelude 
any one wlio owns a demaud or claiin provable in bankruptcj', and may 
inelude liis authorizod agent, attorney, or proxy, one holding a note of an 
alleged banlirupt, eitlier as agent or trustée for Ihe true owner, is, par- 
ticularly vvliere tlie debt was admitted by the bankrupt, and tliere was 
no question of set-otï asainst the true owner, compétent to join as a pe- 
titioning creditor. and the .iurisdiction of the bankruptcy court, based on 
a pétition in whicli lie joinod, is nof open to attack ou the ground that 
such jjetitioner was not tlie real party in interest. 

U'3d. Note. — l'^or f)th(-r définitions, see Words and Phrases, First and 
Second Séries, Créditer.] 

2. COLTRTS ©=3,S40 — lÎANKRLTTCy — rRACTICE — CONFORMITY ACT. 

The Conformity Aet (l'. S. Comp. St. 1916, § 15:>7) does not nialce the 
State rulos ol' ijrocedure applicable to the bankruptcy courts, the practice 
and procédure of tliose courts beins prescribed l)y the Bankruptcy Act 
and the senerai orders and refîulntions pursuant thereto ; lience one wlio 
was a (;reditor witlnn the définition of tlîe Bankruptcy Act may join in 
an involuntary pétition, though he be not the real party in interest ac- 
cording to the local state practice. 

3. Bankruptcy ©=100(1) — An.n'DioAïioN — Attack. 

Wliere an involuntary pétition averrert that tlie alleged banknipt had 
admitted in writing its inability to pay its debts and its willingneSs to 
be ad.iudged a bankrupt, and the alleged bankrupt cousented to the ad.iu- 
dication, filing an answcr admitting the allégations of the pétition, the 
adjudication is not open to attack on the ground that the written ad- 
mission of inability to pay debts had not beeu inade at tlie finie the péti- 
tion was filed. 

4. Receivers ©=358 — Setting Aside Appointment. 

Tliougli under the circmustances tlie appointment of a receiver to 
carry on tlie business of a bankrupt coriioration fonned to manufacture 
tractors appearcd to hâve been justified, as necessary for the préserva- 
tion of the proporty and for the best Interests of the estate, the trial 
court is entitled to know ail tbe tacts in the case, and wliere the ap- 
pointment wa,s induced by inisrcpresentations, tlie receivership nuiy be 
set aside. 

5. Bankhlh'tcy ©=3474 — Receivers — Appointment — Costs. 

While tbose creditors procuring the appointment of a receiver must pay 
bis compensation and e.^penses, where tlie receiver never acquircd pos- 
session of tbe estate, or there was no fund in court excepting that wliich 
was the property of those who had successfully resisted the appointment, 
y et in view of Bankruptcy Act, § 3e (Comp. St. 1916, § 9.>87), requiring 
a bond on the appointment of a receiver prior to adjudication, the pe- 
. titioning creditors cannot, where the receiver took possession of tlie entire 
estate of the bankrupt, without oh.1ection by Ihe bankrupt or any creditor 
or lien holder, be held liable for the costs and expenses of the recelver- 
. ,ship, although, if it was wrongfuUy procured, the trustée lias the right 
to recover froni them for Injuries to the estate resultiug froin such 
receivership. 
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6. Bawkrttptct <S=>145(1) — TBuwnBra— Bmhts of Actiow. 

The rlght to recover for the iBJurles to the eatate of a baaknipt re- 
snlting from the wrongfnl appoistiaent of a lec^ver rests in tbe trastee 
when he Is aK>ointed. 

7. BANKBtTPTCT <S=»474 — Etphvsss of Beceivership. 

In Tiew of Bankruptcy Art, S 64 (Comp. St 1916, S 9648), givlng priorl- 
ty to those expenses whlch are necessary for the préservation of the es- 
tate, when a recelvershlp ends and the assets are tumed over to the 
trustée, the expenses of the recelvershlp, whlch Include the lawful debts 
of the recelver, are a charge on the assets, for no recelver can be ap- 
polnted, ezceptlng as a step In what Is necessary for the préservation of 
the property. 
& BANKStTPTOT 0=9345 — SECtmED CiJairs — PstoKirr — Kicceiver's CÎKKrin- 

CÀTES, 

Where a secured credltor accepted a recelver*» certlflcate as a partial 
payment on Its debt, It caiinot, baring accepted the certlflcate, assert 
that Its lien was prier to that of the recelver's certlflcate. 

9. Bankbuptct <g=>347 — Bkceiveb's Cbbtificates — Liens. 

Where it was to the interest of secured credltors, who held liens on the 
proijerty of the bankrupt, that Its manufacturing plant should be put 
Into successful opération, and they acquiesced in the appolntment of a 
recelver to carry on the business, and In the sale of the property by the 
trustée free from thelr liens, the recelver's certiflcates, lawfuUy Issued, 
are entitled to prlority in payment out of the proceeds of the property over 
the liens of the secured credltors. 

10. Bankbuptct <g=»474 — Keceiveb's Debts. 

Where a receiver, appointed to carry on the business of a bankrupt 
and authorlzed to issue certain recelver's certiflcates, Incurred other 
debts without authority, the fund derlved from the sale of the bankrupt's 
property Is not liable for such unauthorized debts, and the only recourse 
of such credltors Is agaiust the receiver personally, and periiaps agalnst 
hls bond. 

11. Receivers <S=»f>8— Vacatino Appointment — iMPoarrioN on Coubt. 

Where the District Judge, after adjudlcatlng a corporation a bankrupt 
and appointing a receiver, became suspicions that he had been Imposed 
upon, two courees were open to bim, to direct some procédure for the 
franilng of Issues by whlch the parties chargea wlth mlsconduct might 
know the charge and hâve an opportunlty to try the fact, or to satisfy 
himself by a suœraary inquiry as to whether such proceeding should be 
instituted, so a summary detenulnatiou that the court had been imposed 
upon, without framing any Issues, was Iraproper. 

12. Bankbuptct <©=287(3)— Jury <S=>31(4) — ^Authobitt or Court. 

A complaint or pétition by a trustée, addressed to the baimmptcy 
court In the exercise of its equlty powers, prayUig an accountlng for 
damages resultiûg from the appolntment of a recelver, whlch was secured 
through imposition on the court, Is not beyond the équitable jurlsdlctlon 
of a court of bankruptcy, or objectlonable as violatlve of the rlght to a 
jury trial. 

13. Evidence <S=>.383(3) — Cebtificate of Triai. Ooubt — Eftect. 

In view of the imperfections of the human memory, a statement or cer- 
tlflcate of the District Judge wlth respect to the appolntment of a re- 
ceiver, which it was asserted was secured through imposition on th& 
cuurt, does not, where made in a summary proceeding lu wblch no issues 
to détermine the llability of the petitloning credltors were framed, im- 
port verlty, as would a record of Judicial proceedings required to be 
certlfled by the court. 

14. Bankbuptct <3=>440 — Appeal ob Bbvision. 

The question of the llability of petitloning credltors for the costs or a 
recelvershlp had in a bankruptcy proceeding is a controversy arislng lu 

«s>For other caaw SM sun* tople & KST-NUMBBB la aU Kar-Nttmberad OlSMtl Ji Iad*z«» 
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bankruptcy between sueh credltors and the adverse Interests; so an 
appeal, and not pétition for revision, is the proper remedy to review an 
order relating tliereto. 

15. Bankruptcy <S=5444 — Proceedings — Pétition to Revise. 

Where questions as to the distribution of a fund dorlved from a sale o£ 
ail of the bankrupt's property free from liens are Involved, pétitions to 
revise orders made thereln disclose jurisdlction. 

Appeal from and Pétition for Revision of Proceedings of the Dis- 
trict Court of the United States for the Western Division of the North- 
ern District of Ohio; John M. KilUtts, Judge. 

In the matter of the bankruptcy of the Huffman Traction Engine 
Company. Edward Vêler appeals from, and files sundry pétitions 
to revise, orders of the District Court. Orders set aside and vacated, 
and cause remanded. 

The Huffman Traction Engine Company was an Ohio corporation, located at 
Kenton, organized and managed by Mr. Huffman, and its purpose was to man- 
ufacture and sell farm tractors containing a certain invention by him. It 
raSsed a scanty capital by selling stock. It made a eontract wlth the Ken- 
ton Commercial Club whereby the Traction Company was to erect on the 
Commercial Club's land a $15,000 building, of which prlce the Commercial 
■Club would contribute $3,000, and after the company had operated the fac- 
tory to a specifled extent for five years, the Commercial Club was to convey 
the land, which had been worth $1,200. The building was erected, the $3,000 
paid, and the deed dellvered in escrow. The development of the tractor into 
commercial form was delayed, the working capital was exhausted, and debts 
accumulated. Upon much of the factory equipment only partial payments 
were made, and liens were reserved by the vendors. Huft'man had raised 
monoy upon hls notes in several différent baiiks, and had loaned thèse sums 
and others to the company on open accoimt. It had come ubout that Huffi- 
man's attorney, Mr. B. F. James (who, apparently, then had no pecunlary in- 
terest in the compauy or its siiccess) had recommended Huffman for crédit at 
banks where James was knowu and had thought proper to Indorse Huffman'a 
paper. Thus it resulted that, on November 20, 1912, the company owed 
Huffman $3,397 ; and on that day it execiited to him its six promissory notes 
for $500 each, and one for $39T, euch due in three months. He indorsed thèse 
over to James, in part to be used by James to take up outstanding Huffman 
paper and (perhaps) in part for what he owed James. It is claimed that it 
was then expeeted to earry the business along suceessfully, but that the insist- 
ence of certain lien ereditors upon immédiate payment upset the plan. 

However that may be, a pétition in banlvruptcy was filed in the court below 
■on November 27th ; the fthree petltioning ereditors belng the Bowling 
Green Bank, tlie Tontogany Bank, and Edward Vêler. Each alleged that it 
was a créditer holding one of thèse November 20th notes. The pétition al- 
leged a transfer with Intent to prêter and wlth intent to defraud, and also 
alleged that the company had admitted in writlng its inability, etc. The 
fact was that James had indorsed and transferred one of thèse notes to the 
Tontogany Bank in exchange for its former! y held Huffman note, had Cls- 
counted one, for crédit to himself or Huffman, at the Bowling Green Bank, 
and had turned over the third one, without considération, to Vêler, hls office 
•clerk, to be handled for James and as he mlght direct. James doubtless did 
this, instead of uslng hls own name, because lie was an attorney, and expeet- 
ed to be the attorney in the case, and preferred not to be a party on the 
record. The i>etition was verifled by James, as attorney for the Bowling 
Green Bank, by Mr. E. D. Bloom, as attorney for the Tontogany Bank, and 
by Vêler himself. On the same day, an oral application was made to the 
District Judge for the appointment of a i-ecelver. James and Bloom and 
Huffman joined in appearing before the judge, and in statlng the pecunlary 

^s»For otlier casea see same toplo & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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condition of fhe alleged bankrupt and Its reasonable expefbitioii'; of lie: ni; 
greatly benefited, if It could raise money enough to continue its business to 
tbe point of completing ready for sale tlie four tractors that were tUeis iu 
process of construction. Thereupon an order was made recltlng ihai thv 
three petitioning ereditors had asked for the appoiutment of a receiver, 
that it appeared such appointment was "absolutely necessary for the prorei- 
tion of the estate," and that it would be "for the best Interests of ail eredi- 
tors, and otlier persons interested," and directing that Mr. Bloom be apixiiut- 
ed receiver, "clothed with ail the power and authority of receivers in bank- 
ruptey in like cases" ; that he file a $1,000 bond as receiver ; "that he coutinne 
to conduct the business of said alleged bankrupt until the further order ol' 
this court." At the same time, a bond was filed in the sum of ?1,000, signed 
by the banks, per their attorneys, and by Vêler, as principals, and by a surety 
Company, conditioned to indemnify the alleged bankrupt for such damages 
as it should sustain in the event that the seizure by the receiver should prove 
to hâve been wrongfuUy obtained. On the same day, Bloom flled his bond as 
receiver, with a penalty of §1,000, with a surety company as surety, with the 
usual conditions, summarized as the faithful performance of ail his officiai 
duties as such receiver. 

On Decèmber 2d, the receiver filed his pétition, setting up the reasons 
therefor, and asking an order for $5,000 receiver' s certificates. Thereupon an 
order was made, authorizing ten certificates, of $500 each, whieh should be 
"a charge upon the income of the receivership and upon the body of the prop- 
erty prior to ail other liens existing upon said property, except taxes upon 
the property and the costs of this proceedlng" ; but the order dirocted that 
only two of such certificates should be negotiated without further order. 
Further orders were later made, so that, eventually, four such certificates 
were issued, aggregatiiig $2,000; and of thèse one was delivered to a machln- 
ery llenholder as a payment upon the lien and to postpone seizure, and three 
were sold to banks for cash. The business of finishlng the tractors, etc., con- 
tinued in varions ways some two months. In June there was an order of 
adjudication, followed by élection of a trustée. 

The receivership was disastrous. The three or four machines, which were 
partly or whoUy finished, realized but very little. Tlie receiver obtained 
pi'acticaily no money from any source, save from the sale of the certificates, 
and about $500, payment on one tractor, and, after paying operating disburse- 
ments and about $200 fées for himself and his attorney, Mr. James, had on 
hand for the trustée $8.84. In addition, several hundred dollars of debts, in- 
currod by tlie receiver for materials and labor, remained unpald. Ai'ter a 
fiu'ther interval the trustée sold, free from liens, ail the property, ineluding 
the real estate and ail the remaining machinery covered by the mortgages or 
liens. The total of thèse prior liens upon the property, ineluding the $4,200 
claim of the Commercial Club, vcas $7,600. The total realized from the sale 
was $4,700, of which only $4.'Î0 came from unincuinbered property. The lien- 
holders and tlie certlflcate holders and the receiver's other ereditors ail claim- 
ed priority upon most of this fund. The référée made certain awards and 
urdered distribution. TJrion review, this order was conflrmed by the District 
Court. Before it was executed, and upon the spécial application of an inter- 
ested party, tlie District Court sent it back to the référée, as master, and 
his later report duly came up on pétitions to review or exceptions. Thereupon 
the District Judge, on his ovvn motion, instituted an open court inquiry, sum- 
moned witnesses, and made what seemed to him the necessary tborough in- 
quiry Info ail the history of the transaction. He reached and announced the 
conclusions that there had been no jurisdiction, because there were not 
three real petitioning ereditors. Vêler having no actual interest, and that 
the District Judge had been grossly misled into the appointment of a re- 
ceiver, the issue of the certificates, and such approval as he had glven to the 
transaction. He also found that the original ixîtitioning ci'editors were liaVrîe 
for the receiver's certificates and the receiver's debts and al! later costs. An 
order was then made directing that the petitioning ereditors pay to the 
trustée thèse sums of money, or else u!)on a day flxesl show cause wliy they 
had not doue so. Later, upon the hearing of such order, it was mude finui, 
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and varions matters of distribution were determlned, and another order, 
still later, made complète final dlstribntion. An appeal and three différent 
pétitions to revise bring ail the chief aspects of the inatter to this court. 

Clyde R. Painter, of Bowling Green, Ohio, Marshall & Fraser and 
Denman & Wilson, ail of Toledo, Ohio, and Edward Beverstock, of 
Bowling Green, Ohio, for appellants. 

Taber & Daniells and Doyle, Lewis, Lewis & Emery, ail of Toledo, 
Ohio, and C. M. Cessna and C. W. Faulkner, both of Kenton, Ohio, 
for respondents. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL, 
District Judge. 

DENISON, Circuit Judge (after stating the facts as above). [1, 2] 
L The fact that Vêler, one of the petitioning creditors, held the légal 
title to his note merely as agent or trustée for James, is not important, 
in any aspect now involved. The note represented a valid debt from 
the Company to Huffman ; Huffman had indorsed and transferred it 
to James; whether James held it under any trust for Huffman, or 
with only a personal interest, is not material, because he had the fuU 
légal title; James delivered the note, indorsed in blank, to Vêler, di- 
recting him to take proceedings thereon in his own name, and the 
légal title thereby passed. Whether Vêler held this as agent and trus- 
tée for James, or for Huffman, was a matter of no concern to any 
one except James and Huffman. So far as appears, the company 
had no offset or other claim against Huffman or James which would 
make it important that the claim should be presented in the name of 
either, and the company has never made any objection to Veler's action ; 
nor has James nor Huffman. Undér thèse conditions, we think it 
clear that Vêler must be considered a compétent and qualified peti- 
tioning creditor, and that no f raud or misleading of the court, affecting 
its original jurisdiction in the bankruptcy matter, can be predicated 
upon the fact that Vêler was acting for some one else. 

Indeed, it seems that Veler's action in this respect would not hâve 
been criticised, save for the Ohio statute (Gen. Code, § 11241), which 
provides that an action must be prosecuted in the name of the real 
party in interest, and an opinion of the Suprême Court of that state 
(Brown v. Ginn, 66 Ohio St. 316, 64 N. E. 123), which holds that 
the défendant, in an action brought upon an assigned claim by one 
who holds it only for collection, may defeat the action on that ground. 
Even if this were a subject upon which the fédéral courts were bound 
to follow the Ohio décisions, we would observe that in Coal Co. v. 
Bank, 74 Ohio St. 463, 78 N. E. 1128, it was held that the holder of 
such claim has, prima facie, the right to bring suit thereon and may 
maintain an action until his lack of interest is shown. It would fol- 
low that, while such right remained unchallenged by any party entitled 
to dispute it, the jurisdiction of the court in such action could not 
be affected. 

With the same condition, we would further observe that the Uni- 
form Negotiable Instruments Law, adopted in Ohio to be in effect 
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January 1, 1903 (95 Ohio Laws, 162), after the Ohio décision first cited, 
expressly provides that the holder of a negotiable instrument may sue 
thereon in his own name, and defines "holder" so as to include Vêler 
(Ohio Gen. Code, §§ 8156, 8295, 8139). This is inconsistent with the 
rule of Brown v. Ginn, if that case extended to negotiable paper, as 
it seemingly does not. See 66 Ohio St. 324, 64 N. E. 123. 

However, the Conformity Act (U. S. Comp. St. 1916, § 1537), does 
not make the state rules of procédure apply to bankruptcy courts. 
The practice and procédure of those courts are prescribed exclusively 
by the Bankruptcy Act and the gênerai orders and régulations pur- 
suant thereto. We think the bankruptcy court should follow the rule 
most generally prevailing, and to the contrary of that stated in Brown 
V. Ginn (see In re Kenney [D. C] 136 Fed. 451, 455, and cases cited 
in R. C. L. tit. Bills and Notes, §§ 190, 198, 199); and the express 
language of the Bankruptcy Act gives support to this view. Those 
who file a pétition must be creditors, and the définition of "creditor," 
given in paragraph 9 of section 1, includes the duly authorized agent 
or attorney of the one who "owns" the claim, even if "owner" necessari- 
ly means "équitable owner." This provision has no force, unless it 
means that the agent or attorney — at least, when holding such a claim 
as this — may proceed in his own name as creditor. He is answerable to 
his principal, and obviously his principal may raise the question wheth- 
er "duly authorized" ; probably the debtor may ; but, until and unless 
some such meritorious question is raised, the right of the agent, who 
is the légal holder of negotiable paper, to proceed in his own name, 
and the power and duty of the court to recognize this right of the 
agent, must be clear. We draw this conclusion from the cumulative 
effect of ail the considérations we hâve stated. 

A case might arise where a single creditor had caused his daim to 
be divided into several notes, with the intention of scattering them 
for the purpose of creating two or more creditors, so as to give 
bankruptcy jurisdiction ; but that is not this case. Huffman's good 
faith in taking the séries of notes and distributing them in the course 
of paying his own several debts is not questioned. 

[3] 2. It is said that the only transfer to prefer or defraud cred- 
itors which had been made by the company was one for the benefit of 
thèse notes, and hence it was a fraud to rest jurisdiction upon such 
an allégation. However that might be, the pétition also alleged an- 
other sufficient act of bankruptcy, viz. that the company had admitted 
in writing its inability to pay its debts and its wilHngness to be ad- 
judged a bankrupt. Whether such written admission had been at 
that time actually executed does not appear by this record ; ^ but, if 
it had not been, its absence was merely an oversight. The company 
was doing anything which thèse creditors desired done; and we can 
find nothing hère to defeat the jurisdiction of the court. Indeed, in 
due course, by its written answer, the company did consent to the 
adjudication. 

1 Except by the answer, which admits ail the allégations of the pétition. 
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[4] 3. It is most unfortunate that there was no written applica- 
tion for the appointment of a receiver, nor any record of the repré- 
sentations then made to the court. There are definite statements ta 
be found in the pétition for the allowance of receiver's certificates, 
and this, doubtless, reflects the substance of the original application. 
Since the judgment against the petitioning creditors rests upon the 
theory that their counsel misled the court into the appointment of a 
receiver and the carrying on of the business and issuing the certifi- 
cates, it becomes important to examine the stated éléments of that 
misleading. 

(a) It is suggested that the représentations substantially were ta 
the efïect that the assets of the company largely exceeded its liabilities, 
that the embarrassment was temporary, and that, with the aid of a 
short receivership, the company would be able to satisfy its creditors 
and demonstrate its solvency. It is quite évident that no later remédiai 
proceedings can rest upon the supposition that the bankruptcy court 
accepted such a claim and appointed a receiver on such a theory, pre- 
sented by the same creditors who were the petitioners for bankruptcy 
adjudication. To do so would be deliberately to apply bankruptcy 
remédies in a case where, in truth, the most essential élément of 
bankruptcy was conceded to be absent. 

(b) Either directly or because of indorsements, James was then, 
in substance, among the largest of the unsecured creditors — perhaps 
the chief one. The bankruptcy proceeding and the receivership were 
planned by him in part because he thought them the best remedy for 
his own protection. If, appearing as counsel for petitioning creditors 
and in efïect for the company, he advised the court that a receiver- 
ship was necessary, he ought to hâve disclosed his personal interest. 
Complète good faith with the court required this degree of frankness. 
The court might not give the same force to the advice from counsel 
who was a creditor as from counsel who was disinterested. At the 
same time, it is not easy to see the great materiality of this lack of 
frankness as applied to obtaining the receivership and the order con- 
tinuing the business; its prejtidicial efïect at later stages is much 
more probable. James was not a preferred creditor (except by lien on 
the patents, which were worthless) ; his personal interests and those 
of gênerai creditors and those of the Huflfman Company were, prob- 
ably, really identical. There seems scant room for supposing that 
he made any statements or gave any advice which would not hâve 
been made or given if he had not been a creditor; however, we do- 
not doubt that the présence of this undisclosed personal interest is one 
of the circumstances to be considered upon the main issue hère in- 
volved. 

(c) It was not disclosed by the pétition for certificates, and it is 
said not to hâve been disclosed at ail, that the Commercial Club had 
either a claim of $4,200 or title to the real estate, and that varions 
machinery and equipment vendors held purchase-price liens well to- 
wards (as it turned out, beyond) the f ull value. The claim of the 
Commercial Club for $4,200 had been entered on the bocks of the 
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Huffman Company and has been proved and allowed, so that it is now 
too late for it to be questioned ; but we do not understand upon what 
theory any such claim existed. The contract made no provision for 
the repayment of the $4,200 in any event, and since the contract 
tieither preserved any lien for the $4,200 to secure the performance 
of the five-year maintenance contract nor provided liquidated damages 
for a breach (see Board of Commerce v. Security Ce. [C. C. A. 6] 225 
Fed. 454, 140 C. C. A. 486), counsel might well hâve believed that 
no such claim existed, and might later hâve been glad to accept the 
Commercial Club's theory of lien. However, the right of the Com- 
mercial Club to forfeit the title, if the business did not continue as 
agreed, was clear, and the right of the machinery and equipment 
vendors to take back their property was of the same character. It 
is obvions that the existence of thèse rights and the imminent danger 
of their exercise constituted persuasive reasons for receivership — the 
best reasons there were. While this considération bears on the ques- 
tion whether the applicants for the receivership intended fraudulently 
to mislead the court into the appointment, by keeping back facts 
which constituted good reasons, and putting forward falsehoods con- 
stituting less sufficient grounds, yet the court was, of course, entitled 
to full disclosure of the truth, so far as known; and if the amount 
of the liabilities was fraudulently understated, or the assets similarly 
overstated, in material extent, for the purpose of inducing an appoint- 
ment which it was feared would be denied if the truth were told, it is 
clear that a wrong was done. 

(d) Représentations as to the nearly finished condition of the tractors 
and the certainty of a profitable market will, of course, support the 
theory of fraud only if they pertained to known facts or to opinions 
given so recklessly as to be équivalent to fraudulent statements of 
f act. This spécifie f eature was not much considered below, and it 
will require further attention, and we now pass it by without other 
comment. 

Upon review of the whole record, there must be grave doubt wheth- 
er there was anything improvident in the conclusion to appoint a re- 
ceiver, or whether the appointment would not hâve been made just 
the same if the full and exact facts then existing had been stated to 
the court. The vital trouble with the situation, as it turned out, was 
not that the debts were larger than supposed, or that there were 
so many vendor's liens, but was rather that the tractor, upon which 
the whole enteirprise was based, proved to be a f ailure ; and it seems 
entirely probable that in December, 1912, Huffman and James, and 
everybody concerned, believed that the tractor, when finished, would 
woric and would sell. The situation, in December, 1912, as we now 
know it, was that $10,000 or $15,000 in cash, and an equal amount in 
debts, had been invested in the enterprise, and that, if it stopped at 
that stage, the plant and the machinery were of minimum value, and 
the materials and unfinished machines on hand werè mostly junk; 
while, if the business could be continued long enough to demonstrate 
that it could be profitable, ail the assets would greatly incfease in salable 
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value. In that situation, the investment of $2,000 in continuing the 
business up to the point of démonstration one way or the other, and 
under the belief that it would succeed, would seem the prudent thing 
to do, and to be fairly within the définition of what was "absolutely 
necessary for the préservation of the property" (section 2 [3]), and 
"necessary in the best interests of the estate" (section 2 [5], Comp. St. 
1916, § 9586). Nevertheless the court might not hâve taken that 
view, and was entitled to know the truth. 

What bas been said applies to three of the receiver's certificates, 
which were issued as the direct and normal conséquence of the créa- 
tion of the receivership. The fourth certificate (issued as 3) requires 
separate considération. Its issue is claimed to hâve been secured by 
an express false représentation that an attorney for one créditer con- 
sented. The record suggests the possibility of confusion and mistake 
on this subject rather than the supposed express intent to deceive, 
because this attorney for one creditor obviously had no power to con- 
sent generally to the issue of this certificate, and the false représen- 
tation that he had consented would hâve been so far futile that it 
would hardly hâve been worth deliberate making ; yet, in view of the 
proceedings which we later approve, we do not attempt to foreclose this 
question. If this certificate was fraudulently procured, and if there- 
by the burden upon the estate was increased $500 beyond what it oth- 
erwise would hâve been, damages to that amount must follow. 

[5, 6] In cases where the receiver had never come into possession 
of the estate, or wliere there was no fund in court, excepting that 
which was the property of those who had always and successfully re- 
sisted the appointment of a receiver, it has been held that those who 
procure his appointment must pay his compensation and expenses. 
Thèse cases were discussed in our opinion in Re National Carbon Co., 
241 Fed. 330, 333, 154 C. C. A. 210. They apparently rest.upon the 
rule of necessity. Since there is no estate or fund which can rightly be 
charged, and since the expenses must be paid by some one, those caus- 
ing the receivership must respond. The présent case is one where 
the entire estate of the bankrupt came into the hands of the receiver, 
remained there until it was turned over to the trustée, and is now in 
court for final distribution. The bankrupt practically consented to 
the appointment ; no creditor or lienholder ever objected. The court 
authorized the incurring of the debts by the receiver, to become a 
charge upon the property, and crédit was given on the faith of this 
authority. When, in such a situation, it develops that the order ap- 
pointing a receiver should be and is vacated, or otherwise appears that 
the order was improvident, we find no principle upon which the 
creditors petitioning for receivership can be held directly liable for the 
debts which the receiver incurs. Those who became creditors of the 
receiver did not know the petitioning creditors and did not give crédit 
to them; the receiver has acted as an officer of the court; and we 
cannot satisfactorily work out any theory of liability by an undis- 
closed principal. We think the true rule in such cases must be that, 
where the appointment of a receiver was procured wrongfuUy and 
249 F.— 41 
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an injury results to the estate, the later appointed trustée îs entitled 
to hâve, for the benefit of the estate, the damages conséquent on such 
injuiy. This is the theory of the bond which the statute requires pe- 
titioning creditors to give (Bankruptcy Act, § 3e); it is the alleged 
bankrupt which must be indemnified for damages "in the event such 
seizure shall prove to hâve been wrongfully obtained" ; and we hâve 
held that the right to recover for injuries to the estate pending the 
receivership vests in the trustée when he is appointed (Arnold v. Kor- 
rigan, 238 Fed. 39, 44, 151 C. G. A. 115). Obviously, this damage 
may or may not be the same in amount as the vaHd debts of the re- 
ceivership. 

[7] Ordinarily, when the receivership ends and the assets are tum- 
ed over to the trustée, the current expenses of the receiver hâve been 
paid out of the current receipts and any lawful indebtedness may be 
deducted from the assets which go to the trustée. There can be no 
doubt that such debts are a charge on those assets at that time, and 
if they are not paid, the assets clearly remain subject to that charge. 
Not only does this charge resuit from the nature of the case, but it 
is expressly recognized by the distribution section (section 64) which 
gives priority to those expenses which were necessary for the prés- 
ervation of the property; and the expenses of the receivership fall 
under this class by the very language which is used with référence to 
the création of the receivership. No receiver can be appointed ex- 
cepting as a step in what is absolutely necessary for the préservation 
of the property. It follows that, in this case, the lawful debts of the 
receiver must be paid out of the assets in the hands of the trustée, 
excepting so far as claims with priority may prevail. 

[8,9] It is not claimed that the action of the court, in 1916, in 
vacating the order for a receiver made in 1912, would affect the va- 
lidity of the receiver's certificates issued and sold pursuant to the ex- 
press order of the court while the receivership was in opération. The 
only question considered below or to be decided hère is : From what 
persons or fund shall payment be exacted? Neither are we concemed 
with the inquiry whether a bankruptcy court may lack the usual power 
of courts of equity to authorize receiver's certificates or whether such 
certificates may lawfully be given priority over existing liens without 
the consent of existing lienors. The certificates represent valid debts 
of the receiver, and, holding as we do that such valid debts are part 
of the, expenses of administering the estate or preserving the property, 
the priority attempted to be given by the form of the order and of 
the certificates is of practical importance only as évidence as to 
whether prior lîenholders consented to be suborchnated. We conclude 
that any degree of consent which is necessary to accomplish such sub- 
ordination sufficiently appears. The two largest secured creditors are 
the Supply Company and the Commercial Club. The Supply Com- 
pany accepted one of thèse certificates as a partial payment on its 
debts, and Aereby hàd fuU notice of and the benefit of the provision 
that the certificates should be prior to ail existing liens. Obviously it 
cannot take such certificate and then daim that its own lien is alone 
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not affected by this provision.^ The Commercial Club was to be 
directly benefited by the opération of the plant, for successful opér- 
ation alone could accomplish the underlying purpose of the Commer- 
cial Club's interest. So, also, each of the other secured creditors was 
to be benefited by such opération. One créditer held a réservation of 
title to a generator and switchboard installed in the plant. It was, 
of course, worth less if dismantled and taken out, and any attempt te 
make the plant a going concern was intended to be for the benefit of 
this créditer. The three other creditors, whose liens, were allowed, 
held mortgage or other liens upon the tractors in process of construc- 
tion, and the money represented by the receiver's certificates, put in 
the form of materials and labor, was very largely added to thèse trac- 
tors, so that there was direct benefit to thèse creditors. AU the time 
it must be remembered that the amount of unincumbered property 
was negligible, and that unsecured creditors had no interest in the 
property covered by liens, since, both separately and coUectively, the 
property covered by mortgage or liens was insufficient to pay the se- 
cured debts. The secured creditors were therefore the ones primarily 
interested in preserving the property through the opération by re- 
ceiver. It seems probable that they would hâve known of the priority 
given to the certificates upon their issue; but, however that may be, 
we find that each of thèse secured creditors (except the Supply Com- 
pany) acquiesced in the opération by the receiver, made no effort to 
enforce bis lien by withdrawal of bis property or otherwise, acquiesced 
in the sale of the entire property by the trustée free from liens, and 
in no form or manner attempted to make any réservation or préserva- 
tion of his lien as superior to the expenses of opération or the other 
expenses of administration. Under thèse conditions, we think it 
clear that the receiver's debts represented by the certificates are en- 
titled to priority in the fund derived from the property covered by 
liens ; and though the pro rata contribution, as directed by the référée, 
is not wholly satisfactory, no other practicable method appears. 

It appears that there is a small fund ($430) coming from the sale 
of unincumbered property. The considérations which give the re- 
ceiver's certificates priority in the proceeds of the property covered 
by liens do not apply, or apply with less force, to the ordinary ad- 
ministration expenses after the trustée was appointed. As to thèse, 
it may well be that they were incurred only in the expectation that 
they would be paid out of the gênerai fund and should be confined 
thereto. This we do not undertake to consider. 

[10] The receiver's debts, other than evidenced by the certificates, 

2 We do not overlook the fact that the Supply Company took this certifi- 
cate "without préjudice to ail the rights and liens which [it] holds under its 
said chattel mortgage." This proviso cannot reasonably operate to permit 
the Supply Company to attaek the declared basls of the séries of certificates, 
one of which It was accepting ; the proviso is given due effect by treatlng It 
as intended to meet any clalm that acceptance of partial payment or extension 
of time would be a waiver of the exlstlng chattel mortgage rights or the Ini- 
tlated foreclosure rights. The Supply Company's liens upon machlnery and 
proceeds continued unimpaired, save by the practlcal concession that the 
receiver's certiflcates were rightly part of the expenses of administration. 
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and except for labor, stand upon a différent footing. In Haines, Re- 
ceiver, v. Buckeye Wheel Co., 224 Fed. 289, 139 C. C. A. 525, wliere, 
also, the court had authorized the business to be continued by thè re- 
ceiver, and where the intention of the court not to permit the receiver 
to incur any obligation except the certificates, was, if anything, less 
clear than in the présent case, this court held that the receiver's other 
debts were unauthorized. That was not a bankruptcy receivership, but 
there seems to be no différence in principle. It necessarily follows, 
from the Haines Case and from the gênerai rule that the fund is not 
liable for receiver's debts incurred without authority, that the only 
recourse of thèse other creditors is against the receiver personally, 
and perhaps (a question not decided in that case) against his bond. 
The labor debts, however, were given priority over the Henholding 
creditors by the first referee's report and it is not clear that any ob- 
jection was ever made. If not, their right thereto must be taken as 
conceded, and is not to be disturbed. 

[11, 12] It remains to décide whether the issues, whether there had 
been a wrongful procurement of the receivership and whether the 
petitioning creditors were liable therefor, were rightly tried. We 
cannot escape the conclusion that there has been a mistrial there- 
on, and this conclusion necessarily requires a détermination of what 
the right method may be. The District Judge became suspicious that 
he had been imposed upon. It was not only his clear right, but îiis 
duty, to proceed upon his own motion into a thorough inquiry upon 
the subject. In such a situation, we think two courses open to the 
trial judge: The first is to direct some procédure for the framing of 
issues, by which the parties charged with misconduct or liability may 
know the charge and hâve suitable opportunity to try the fact. The 
second is to proceed with a summary, more or less ex parte, inquiry, 
in order to satisfy himself whether a proceeding of the first class 
should be instituted. We think the court below failed to préservé 
the necessary vital distinction between thèse two methods. An ex 
parte inquiry, undertaken upon the motion of the court and pursued 
without the formulation or service of any charges or issues, resulted 
in a formai finding of facts to the effect that the misconduct had 
occurred and had been committed by the authorized agents di the 
petitioning creditors. Thereupon thèse creditors (under the construc- 
tion of the order most favorable to them) were ordered to show cause 
why judgment should not be rendered against them accordingly; but 
it is évident that the court had reached conclusions which, to say the 
least, would not be readily changed, and which seem to hâve been 
pràcticàlly regarded as unassailable, unless by new and additional évi- 
dence. We cannot think that the parties charged had that kind and 
degree of hearing to which they were entitled. 

It is said that the only alternative to the practice hère pursued is 
a plenary action at law before a jury. This does not follow. The 
whole matter is ancillary to the bankruptcy proceedings, and the 
bankruptcy court has, in a broad sensé, the power of a court of equity. 
A complaint or pétition by the trustée, addressed to the bankruptcy 
court in the exercise of its equity powers, asking an accounting for 
the damages caused to the estate by the wrongful acts committed aftpr 
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the filing of the pétition and asking for judgmerit against those re- 
sfjonsible therefor, would not, in a case like this, go beyond the ju- 
risdiction of the court of bankruptcy, according to the familiar prin- 
ciples of ancillary proceedings in equity ; nor would it violate any- 
body's right to a jury trial, and it would enable the issues to be de- 
cided by the court personally familiar with the whole situation — unless, 
indeed, his personal knowledge and participation in the matter involved 
might appear to the judge sufficiently embarrassing to justify him in 
asking that another judge take charge.^ 

[13] How much, if any, question there may be as to what actually 
occurred on the présentation to the District Judge of the oral appli- 
cation for a receiver, does not appear. The District Judge made a 
statement of such matter s, and neither James nor Huffman nor Bloom 
put in any testimony, although an opportunity was given them to do so. 
However, this opportunity was in the course of what they then must 
hâve supposed to be an inquiry merely preliminary to some proceeding 
in which they or the petitioning creditors could be fuUy heard, and 
they were under no obligation to accept the offer to give testimony 
in this preliminary inquiry. It is argued that this statement or cer- 
tificate l3y the District Judge may not be disputed. This proposition 
cannot be accepted in its fuU sensé. Such a statement is entitled to 
the highest respect and credence ; under ail ordinary circumstances, 
it would be accepted without question; but we cannot think that it 
imports verity in the sensé in which that is true of some judicial pro- 
ceedings and records. To préserve a record of what occurs before 
him in chambers, and to certify the same to a reviewing court are 
not among the duties imperatively imposed upon a trial judge; and 
the imperfections of human memory are too great to permit the theory 
of importing verity to apply to ail such proceedings under ail circum- 
stances. 

[14, 15] It is évident that we regard the Hability of the petitioning 
creditors in this case as presenting a controversy arising in bankruptcy 
between them and the adverse interests rather than a step in the ad- 
ministration of the estate, and that, therefore, an appeal is the proper 
remedy. Sec In re Martin (C. C. A. 6) 201 Fed. 31, 36, 119 C. C. A. 
363. This is not to say that there might not be cases in which a péti- 
tion to revise would properly présent an analogous question, but only 
that, in this case, the issue is so far outside the ordinary administration 
of the estate and so far between adversary parties in interest as to 
constitute a real controversy. However, questions as to the distribu- 
tion of the fund are necessarily involved as collatéral to the other 
issue, and each of the pétitions to revise discloses jurisdiction. AU 
motions to dismiss are therefore denied. 

It would hâve been possible to dispose of this matter by deciding 
only that the necessary procédure had not been followed; but both 
the record and the argument hâve been very f uU in ail directions, and 
the results which we reach as to the certificates and the unauthorized 

8 It sliouia be stated that the District Judge who arpointed tUe receiver dirt 
refer tiie présent issues to anotlier jiulge, and later assnmed tlie décision hini- 
self reluctuutly aud because tlie refereuee liad to be abandoned. 



646 249 FEDERAL BBFOBTEB 

debts affect the basis of the proceedihgs below, and for thèse reasons, 
and to aid in bringing an end to this complicated çontroversy, we hâve 
gone further in indicating our views of some collatéral matters than 
we usually do, and we think it better to set aside whoUy the orders 
in question, rather than to reverse only parts. This will leave the 
court below at liberty to repeat any action which we bave not disap- 
proved, or to modify it as the changed basis may require. 

Our direction, therefore, is that the orders made by the District 
Court on November 2 and November 11, 1916, and January 17 and 
June 25, 1917, be set aside and vacated, and that the case be remanded 
for further proceedings in accordance with the views herein expressed. 
This will leave matters standing upon the second report of the master 
and the exceptions, objections, and motions made thereto. This 'Sis- 
position of the matter implies no liability to refund to any appellant 
any amount that it may bave paid pursuant to the order appealed f rom ; 
neither is it intended to disapprove the action of the court below in 
refusing any compensation to James or Bloom as counsel or receiver. 
That action was, upon this record, within the court's discrétion. This 
is also without préjudice to such proceeding as may be thought néces- 
sary to protect the estate f rom loss which might resuit if the certificates 
held by the Bowling Green Bank were paid while the liability of that 
bank as petitioning créditer was alleged and undecided. 

The costs of this court, including one docket fee for the appêàl and 
ail pétitions and the cost of printing the appeal record, except pages 
189 to 282, and the pétition records filed January 26th, March 14th, 
and October 2d, will be paid by the trustée from the fund, first, out 
of any balance there may be of the $430 not exhausted by previous 
costs; and, second, at the expense of the secured creditors pro rata. 
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(Circuit Court of Appeals, Siïth Circuit. March 5, 1918.) 

No. 3060. 

Masteb and Servant <g=>13 — Hailboads— Opération — Hotjks of Service Aot. 
Hours of Service Act (Act March 4, 1907, c. 2939) § 2, 34 Stat. 1416 
(Comp. St. 1916, § 8678), provides that no telegraph operator transmlttlng, 
recelvlng, or dellvering orders affecting train movements shall be requlred 
or permltted to be on duty more than nlne hours in any 24-hour perlera 
In towers, offices, and stations contlnuously operated night and day. A 
tower office used contlnuously by three operators burned, and thereafter 
an office at an adjacent station was used for some tlme ; three operators 
belng provided. The railroad company then placed a box car about the 
site of the old tower In the yards some distance from the station. The 
station then was operated only In the day; the agent operator belng on 
duty more than 12 hours, while the operator in the box car was on duty 
more than 12 hours at nlght. Jïeld, that the railroad company could not 
escape the provisions of the statute on the theory that the box car and 
station were separate offices, partlcularly as tlie station had been used as 
nlght and day office for more than a year previously, and the business con- 
ducted through the station and box car was unltary in its charaeter. 

^=3Foi other cases see same toplc & KEY-NUMBER la ail Key-Numbered DIgests &. Indexes 
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In Error to the District Court of the United States for the North- 
ern Division of the Eastern District of Michigan ; Arthur J. Tuttle, 
Judge. 

Action by the United States against the Grand Rapids & Indiana 
Railvvay Company. There was a judgment for the United States, and 
défendant brings error. Affirmed. 

James H. Campbell, of Grand Rapids, Mich., for plaintiflf in error. 

John E. Kinnane, U. S. Atty., of Détroit, Mich., and Philip J. 
Doherty and Roscoe F. Walter, Sp. Asst. U. S. Attys., both of Wash- 
ington, D. C. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The railway company seeks rever- 
sai of judgment entered against it in the District Court upon a verdict 
directed in favor of the United States. The action was to recover 
penalties for alleged violations of the first proviso to section 2 of 
the fédéral Hours of Service Act (34 Stat. 1416). The services were 
rendered by two of the company's telegraph operators in 1916, on 
March 13 to March 17, inclusive, in telegraph and téléphone offices 
maintained by the company at Elmira station and K. S. tower, and 
within its yard located there. Elmira station is about three-eighths 
of a mile south of K. S. tower, and both are upon the main line. Upon 
the admitted facts the only question presented is whether, in view 
of the manner in which the services had been and at the times in ques- 
tion were performed, those places are to be regarded as two distinct 
offices, or as one office, within the meaning of the Hours of Service 
Act. 

Prior to the Hours of Service Act, and until the K. S. tower was con- 
structed and put in opération, February 25, 1906, the company used 
the Elmira office continuously through one agent operator from 7 a. m. 
to 7 p. m., and another operator from 7 p. m. to 7 a. m. From the 
opening of K. S. tower until May 25, 1914, when it burned down, 
the Elmira office was used only as a day office and by one agent op- 
erator from 7 a. m. to 7 p. m. The K. S. office was used continuously 
by two operators, one during the day and the other during the night, 
until the Hours of Service Act went into effect, March 4, 1908; it 
was then used continuously by three operators, each working 8 hours 
in the 24 ; this practice was continued until May 24, 1914, though, by 
overlapping, the hours of each operator were increased to nine. By 
reason of the fire the K. S. office was temporarily abolished, and during 
this period— that is, from May 25, 1914, to April 21, 1915 — the Elmira 
office was again used continuously though by three operators, each 
working 9 hours. OnApril 21, 1915, day service alone was resumed 
at the Elmira office through an agent operator from 7 a. m. to 7 :30 
p. m. ; and this was continued until and including the dates now in 
question, March 13 to 17, inclusive, 1916. When the day service was 
so renewed at the Elmira office, the company, through the use of a box 
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car, re-established a telegraph and téléphone office at the site of the 
K. S. tower ; and f rom that time on, and including the dates in issue 
herein, this box car office was used as follows: One operator served 
regularly f rom 7 p. m. to 7 :30 a. m., though this was not ail the serv- 
ice rendered there. The operator at the Elmira office, in addition to 
his duties there as a station agent, was compelled to keep in touch 
with the box car office daily, by going there himself to look af ter way- 
bills, and by giving orders over the téléphone f rom the Elmira office to 
conductors and engineers, as well as receiving necessary information 
f rom them, at the box car office ; the conductors and engineers, as well 
as the agent operator at the Elmira office, having been supplied with 
pass-keys to enter and use the box car office. When necessary, the 
train employés, such as conductors, would go from the box car office 
to the Elmira office to communicate personally with the agent operator 
in regard to orders concerning the movements of cars or trains. 

Without f urther pursuing détails, it is plain that the situation cornes 
to this : Three operators were employed to do the work at both offices 
prior to the Flours of Service Act, four were required thereafter 
until the burning of the K. S. tower, and three were found necessary 
at the Elmira office alone until the box car office was put into service ; 
but thèse forces were then reduced to two men, who were each re- 
quired to work 12i/<). hours in every 24-hour period. Despite thèse 
facts, there is not the slightest showing that the work to be performed 
had in any respect been reduced. It is to be borne in mind, moreover, 
that during the time the K. S. office was abolished on account of the 
fire — that is, from May 25, 19,14, to April 21, 1915 — ail the work was 
performed at the Elmira office alone, though with three operators. It 
is not explained why this plan might not hâve been continued. 

It is certainly difficult to understand how the restoration of the K. S. 
tower in the form of a box car could justify the réduction made in 
operators and the imposition of the conséquent extra service upon two 
men. This was not to change the service in kind, nor, as already 
stated, to reduce it in amount, but only to require it to be performed 
at points relatively in close proximity, indeed, at the old places and in 
the same yard, though by a force materially reduced. If, then, we 
consider the régime existing before the fire at K. S. tower, we find 
a continuons "night and day" service necessary and a suitable force to 
perform it ; and if, on the other hand, we consider the Elmira office 
service alone from the date of the fire to that of the resort to the box 
car, we again find a continuons "night and day" service required and 
a force sufficient to discharge it. In the face of thèse conditions, it 
is argued for the railroad that "the stations at Elmira and K. S. tower 
did not constitute a single station, but were distinct stations, and that 
it was lawful to keep the men (man) at each station who operated the 
tele.graph, in addition to other duties, on duty not exceeding 13 hours 
in the 24-hour periods." We are not impressed by this contention ; its 
daims are in disregard of the real situation. This is shown by what 
is offered in support of the contention. It is said, for instance, that 
Elmira station is an ordinary passenger and freight dépôt, and the 
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K. S- tower is a terminal of one of the freight divisions. i The dif- 
férence between a passenger-freight dépôt and a division terminal is 
not helpful, since it does net show how train orders and the like were 
distributed between the two offices; and it is obviously important to 
observe and bear in mind what proportion of the orders was sent to 
the Elmira office. The train dispatcher was stationed at Grand Rapids, 
and ail télégraphie orders concerning train movements on the road 
between Grand Rapids and Mackinaw City originated with him ; it 
need not be said that both of the offices in question were between thèse 
points. It will be remembered that, froni the time of the fîre until 
the opening of the box car office, ail orders affecting train movements 
to and from either Elmira station or the freight terminal in question 
were necessarily sent to the Elmira office, since no telegraph office 
was maintained at the site of the K. S. tower during that period, and, 
further, that no person was kept at the box car office at any period in 
question hère to receive telegraph orders during the daytime. Thus 
counsel overlooks conditions which restricted the sending of télégraphie 
train orders through the Elmira office alone for nearly a year, and 
indeed thereafter as to ail daytime orders of that character throughout 
the period of the présent controversy. It is said, inoreover, that the 
work of handling train orders at either of thèse stations was negligi- 
ble ; but hère, again, the facts are ignored concerning the number of 
telegraph operators that had been employed for years, even at the 
Elmira office during the time between the fire and the opening of the 
box car office, to do the train order work arising through train move- 
ments at thèse two points. 

Further, counsel insists that the K. S. tower was part of the facili- 
ties embraced in the freight terminal at that place ; but this does not 
meet the situation. The K. S. tower Vv'as not in fact restored as a struc- 
ture, nor as a "night and day" telegraph office was it possessed of an 
adéquate force; the box car office cannot in any jnst sensé be said to 
be a substitute. It is also urged that the work at each office was dis- 
tinct from the work at the other. This may be conceded as to the time 
bef ore the fire ; the concession, however, cannot aid the défense, since 
we hâve seen that for nearly a year after the fire the entire train order 
services for thèse two points were carried on at the Elmira office alone, 
and that af terwards the daytime services required in respect of the box 
car office were conducted by the Elmira operator ; and it is to be added 
that nothing more certainly than thèse facts could show the nature of 
the train order services. 'Çhey were evidently unitary in character 
and susceptible of performance in one office. Considered in their en- 
tirety, the services related to the same train movements and demand- 

i True, counsel states, wlth seeming support of tbe agent operator at El- 
mira, that tliis terminal includes a rallroad yard extending southwardly from 
Boyne Hill to a point 500 feet north of Elmira ; but, while there is no practl- 
<MXl différence in a case like this between the joint use of two contiguous 
yards and the use of a single yard, we feel bound to accept the statement of 
the division superlntendent, who testifled in détail in respect of the yard 
llmlts, statlng among other thlngs that "the yard limlt boards are placed south 
of Elmira and north of K. S. tower," and that "K. S, tower and the [Elmira] 
dépôt are between the yard limit. boards both of them." 
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ed adoption of the statutory "night and day" System, with an adéquate 
force of operators, after the introduction of the box car office as well 
as before. In truth, the services possessed the essential attributes of 
a "night and day" System (United States v. Grand Rapids & I. Ry. Co., 
224 Fed. 667, 671 to 673, 140 C. C. A. 177 [C. C. A. 6]), which un- 
erringly characterized the work performed at the two offices as in 
reality belonging to a single office. This feature cannot be suppressed 
and the "night and day" clause frustrated, simply by severance of the 
work and by calling the two places of performance "distinct stations" ; 
thèse places are to ail intents and purposes but one office — a "night and 
day" office. As Judge Tuttle said in the course of his charge : 

"It is plain » * * that by the transfer of an operator from the dépôt 
down to the box car three-elghths of a mile away they were not creating a 
uew tower, or two towers, or two offiœs, or two places or two stations," 
within the true intendment of the Hours of Service Act 

Furthermore, the fact that the services were for a substantial length 
of time ail performed at the Elmira office brings the instant case well 
within the reason of the décision in Atchison, T. & S. F. Ry. Co. v. 
United States, 236 Fed. 906, 907, 908, 150 C. C. A. 168 (C. C. A. 8), 
which is opposed to the scheme hère resorted to. That case was fol- 
lowed by the same court in Illinois Cent. R. Co. v. United States, 241 
Fed. 667, 670, 154 C. C. A. 425, affirming décision below in the same 
case, 234 Fed. 433, 435 ; and see, in the case last cited, apposite confér- 
ence ruling of the Interstate Commerce Commission. 

Judgment affirmed. 



GRAND RAPIDS & I. RY. CO. v. UNITED STAÏES. 

{Circuit Coxirt of Appeals, Slxth Circuit. February 16, 1918.) 

No. 3059. 

1. Raileoads <S=229 — Opération — Safety Appuancb Act. 

The main purpose of Safety AppUance Act March 2, 1893, c. 196, 2T 
Stat. 531 (Comp. St. 1916, §§ 8605-8612), requlring the equlpment of freight 
trains wlth power and train brakes, was to protect brakemen, who there- 
tofore had been requlred to go on the tops of movlng trains to set the hand 
brakes. 

2. Mastee and Servant <g=»142 — Railroads — Opération— Safety Appliance 

Act. 

In view of the purpose of the Safety Appllance Act to protect brakemen 
by obviating the necessity of thelr going on the top of trains to use hand 
brakes, the fact that it was necessary to manipulate levers on top of 
trains for retainers, which were part of the power brake mechanlsm, 
does not justify an order of the railroad company requlring freight brake- 
men to use hand brakes on the descent of a long grade; it appearing 
that the railroad company directed that ail trains should be brought to a 
f uU stop before commencement of the descent of the grade, at which time 
the levers on the retainers eould be set. 

3. Masteb and Servant <S=3l42 — Railroads— Opération — Safety Appliance 

As Hand Brake Act Aprll 14, 1910, c. 160, § 5, 36 Stat. 298 (Comp. St 
1916, § 8622), déclares that nothlng therein shall be held or construed to 
relieve any eommon carrier from any of the provisions of the original 

(g=sFor other cases see same topic & KBY-NUMBBR.ln ail Key-Numbered Digeata & Indexes 
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Safety Àppliance Act, as amended by Act April 1, 1896, c. 87, 29 Stat. 85, 
and Act March 2, 1903, c. 976, 32 Stat. 943 (Comp. St. 1916, §§ 8605-8615), 
the requirement that freiglit cars should be equipped wlth hand brakes 
does not justify railroad company in directing brakemen to use the same 
on the descent of a long grade. 

In Error to the District Court of the United States for the Northern 
Division of the Eastem District of Michigan ; Arthur J. Tuttle, Judge. 

Action by the United States of America against the Grand Rapids & 
Indiana Raihvay Company. There was a judgment for plaintiff (244 
Fed. 609), and défendant brings error. Affirmed. 

James H. Campbell, of Grand Rapids, Mich., for plaintifï in error. 
Roscoe F. Walter, Sp. Asst. U. S. Atty., of Washington, D. C. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is an action to recover pen- 
alties for alleged violations of the Safety Appliance Act. The con- 
troUing issue arising upon the pleadings and the évidence is whether, 
as respects freight trains of ten or more cars, while descending a par- 
ticular grade known as Boyne Hill and upwards of eight miles in length 
on its main line, the railroad company could rightfully adopt and 
enforce a gênerai order in terms requiring thèse trains to be controlled 
by hand brakes, and forbidding the use of air brakes unless it was 
évident that the trains could not be controlled by the hand brakes, or 
unless necessary to use the air brakes to make stops. The case was 
heard below upon an agreed statement of facts and certain testimony, 
and a directed verdict was rendered in favor of the United States. 
The agreed facts and the eflfect of the testimony, together with the 
charge of the trial judge, appear in 244 Fed. 609. Judgment was en- 
tered on the verdict for the amount claimed, $100, in each of five 
counts embraced in the déclaration ; and the présent complaints of er- 
ror relate to the rulings upon thèse counts. 

[1,2] We are convinced that the judgment is right, and that it is 
not necessary to discuss the claims of counsel, except in one respect. 
Counsel for the railroad urges that the contrivances, called retainers, 
constitute an essential part of the air brake System, that it is neces- 
sary for the brakemen to operate the retainer valves, and to do so on 
top of the cars in the course of their descent upon a grade, and that 
this présents a question which has not been considered in any reported 
case. The particular feature of the contention is that, since the brake- 
men are at such times required to go on top of the moving train, in- 
dependently of any necessity arising from the use of hand brakes, 
there is no sufficient reason to hold, under the statutory provision re- 
quiring ail cars to be equipped with efficient hand brakes, that their 
use was intended to be limited to the switching of cars in the yards. 

It is true that the retainers are part of the air brake system. The 
retainer is a pipe connected with a triple valve (which, with the brake 
cylinder and auxiliary réservoir, is centrally located undemeath the 
car) and extending from such valve along the bottom and the end of 
the car to the top, where a retaining valve with an bperating lever 
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is mounted upon the end of the pipe; and the rétention or escape o£ 
the air through the retainer may to some extent be regulated by manip- 
ulation of this lever. However, if it be assumed that testimony is 
admissible to question the efficiency of a statutory air brake System 
admittedly, as hère, in good order and condition, we think it safe to 
say under the présent record that a suitable number of thèse levers 
could be so placed when the train is at a full stop, and just before 
commencing to descend Boyne Hill, as to enable the locomotive en- 
gineer, while descending the hill, to control the speed of the train 
through the use alone of the air brake System. It is to be noted, more- 
over, that the gênerai order requires "ail freight trains" to "come to a 
dead stop just before commencing to descend Boyne Hill" (244 Fed. 
at page 610), and the trains hère in dispute were ail stopped at this 
point. Hence this is not a case, for instance, of a sudden failure oî 
an air brake System to operate and the use of hand brakes to meet the 
résultant emergency ; it is a case of deliberate substitution of hand 
brakes for a prescribed air brake system, founded at most on a belief 
of the railroad company that hand brakes are safer than the air brake 
System for descending the hill, and in practical effect is scarcely less 
than an attempt through a gênerai railroad order to nullify the stat- 
ute. It would therefore seem clear that the railroad order relied on is 
not sustainable upon the theory urged that the use of the retainers 
while descending a grade requires brakemen to go on the tops of trains. 
Further, it is universally understood that the primary object of the 
Safety Appliance Act includes the protection of railroad employés 
against the old method of braking. Johnson v. Southern Pacific Co., 
196 U. S. 1, 17, 19, 25 Sup. Ct. 158, 49 L. Ed. 363. This was de- 
clared as early as 1897 by the Interstate Commerce Commission (U 
Ann. Rep. I. C. C. 130, 131); and in 1900, speaking of men falling 
from trains and of a time "when the train brake comes into gênerai 
use," the Commission expressed its understanding of the act thus : 

"Tlie men will not then be obliged to use the tops of cars for braking, nor 
to walk on the runulng boards. The freight train wlU be as complotely under 
the control of the eugineer as passenger trains are at the présent time." 13 
Ann. Rep. I. C. C. 55 ; and see 14 Ann. Rep. I. C. C, 78, 79. 

Judge Gilbert bas shown that, when the safety appliance bill was 
pending in Congress, the House committee on Interstate commerce 
stated in its report that the measure would "dispense with the use of 
men on the tops of the cars," and that the chairman of the committee 
having charge of the bill in the Senate explained that "the men who 
are on top of the cars to-day will be taken ofï and thereby relieved 
from the danger of such positions." United States v. Great Northern 
Ry. Co., 229 Fed. 927, 929, 144 C. C. A. 209 (C. C. A. 9). And Judge 
Knapp, who is possessed of spécial knowledge and expérience as to titis 
class of législation, speaking for the Court of Appeals for the Fourth 
Circuit in Virginian Ry. Co. v. United States, 223 Fed. 748, 751, 139 
C. C. A. 278, said: 

"It was the évident purpose of the train braise provision to prevent the 
danger resulting from the opération of hand brakes on the tops of cars in 
moving trains. Just as the object of the automatic coupler is to keep em- 
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ployés from golng betweon cars, so the objeet of the train brake is to keep 
employôs from soing on top of cars to set and release tbe hand brakes. Tbe 
purpose of the law is the guide to its interprétation. * * » " 

[3] In vievv, then, of the purpose of imposing and exacting the 
use of the air brake System, it cannot be that an essential portion of 
the System itself, like the retainers, may be employée! to frustrate the 
act. 

We, of course, hâve in mind counsel's view, already stated, of the 
provision in the act of 1910, requiring ail freight cars to be equipped 
with efficient hand brakes; but we cannot think this provision was 
intended to defeat the design of the original act to release brakemen 
from the danger of going on the tops of trains moving upon the main 
lines; indeed, there is a plain inconsistency in the provisions them- 
selves, the one exacting the air brake System and the other the hand 
brakes, which forbids a railroad company, upon its own idea of safe 
opération along its main Une, to displace the air brake system in favor 
of the hand brake. This inconsistency is both recognized and pro- 
vided for by section 5 of the Hand Brake Act (36 Stat. pt. 1, p. 299), 
which enacts among other things that "nothing in this act shall be held 
or construed to relieve any common carrier * * * from any of the 
provisions * * * or requirements" of the original Safety Appli- 
ance Act (27 Stat. 531\ as amended by the acts of April 1, 1896 (29 
Stat. 85), and March 2, 1903 (32 Stat. pt. 1, p. 943). The effect of 
this provision is particularly applicable to the instant case by reason 
of the admitted facts, before alluded to, that defendant's air brake 
System was "at the time in good order and repair and in efficient con- 
dition and properly connected for use." 244 Fed. 610. It must resuit 
that the requirement to equip ail cars with efficient hand brakes was 
designed for purposes distinct from the use to which they were put 
in descending Boyne Hill ; and it is sufficient hère to say that the 
act concerning hand brake equipment fînds abundant reason for its 
existence and application in places where the use of the air brake Sys- 
tem is impracticable, as, for instance, in railroad yards. As Mr. Jus- 
tice Van Devanter said when pointing out the distinction between 
train movements on main lines and movements in railroad yards : 

"Thèse [yard movements] are not train movements, but mère switchlng 
opérations, and so are not within the air brake provision." United States v. 
P^rie R. K., 237 U. S. 402, 408, 409, 35 Sup. Ct. 621, C24 (59 n,. Ed. 1019). 

And as was said in United States v. Great Northern Ry. Co., supra, 
229 Fed. 930, 144 C. C. A. 209 (C. C. A. 9) : 

"The language of the act was équivalent to declaring that after tlie date 
riamed freight trains should not only be equipped to run, but should actually 
be run without requiring brakemen to use the common hand brake. No im- 
plication to the contrary is to be found in the provision in section 2 that ail 
cars must be equipped with 'efficient hand brakes,' a provision which is ascrib- 
able to the necessity of controUing the movement of cars in yards and else- 
where, when trains hâve been broken up or are being made up." 

To the same effect, United States v. Chicago, Burlington & Quincy 
R. R., 237 U. S. 410, 412, 35 Sup. Ct. 621, 59 L. Ed. 1019; United 
States V. Père Marquette R. Co., 211 Fed. 220, 222 (D. C). 
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We therefore hold that neither the retainers, nor tfie hand brâkes, 
nor both, justified the order or the acts of the rjulroad; accordingly 
the judgment will be affirmed. 



TURINBR T. SCHAEFFER (three cases). 

In re LOWBS. 

(Circuit Court of Appeals. Sixth Circuit. February 11, 1018.) 

Nos. 3006-3008. 

li Bankbuptct <g=)806 — Actions — Mode of Eevibw. 

A plenary action by trustée in bankruptcy to recover money only, al- 
leged to liave been paid as a préférence in favor of a surety and Ms 
principal, is an action at law, reviewàble on writ of error, instead of 
appeal. 

2. Appeal and Ebbob (ê=s>1008(2) — Revikw— Pindinq — "Waiver or Jcby. 

Both under the décisions and Rev. St. § 649 (Comp. St. 1916, § 1587), 
providlng for walver of a jury, a flnding of faet by the trial court, 
whether gênerai or spécial, bas the eCect of a verdict. 

S. Appkal and Ebbob ©=859 — Riîview — Weit of Beeoe. 

On writ of error to revlew a judgment rendered in an action where 
jury was waived, the only Inquiries open are, in view of Rev. St. §§ 700, 
1011 (Comp. St. 1916, S§ 1668, 1672), whether the évidence tends to sup- 
port the ultlmate flnding, and whether the flnding, in turn, Is sufficient 
to sustaln the judgment. 

4. Appeal and Ebbob «=994(3) — Review— Scope. 

On wrlt of error to review an action trled to the court without a 
jury, credlbUity of wltnesses cannot be welghed. 

5. Appeal and EIbbob <g=>169 — Rkview— Scope. 

On wrlt of error, a judgment cannot be reversed on account of al- 
leged newly discovered évidence, never called to the attention of the 
trial court, for In actions at law an appellate court can only correct 
errors of the lower court 

6. New Tbial ®=>108(1)— Nbwlt Discovebed Evidence. 

On writ of error to review judgments in plenary actions by a trus- 
tée in bankruptcy, attacklng as preferentlal payments by bankrupt, évi- 
dence alleged to hâve been newly discovered since the judgments were 
entered, if susceptible of considération, held no ground for reversai, not 
being of such a character as would probably produce a différent reault. 

7. Bankbuptct €=303(1) — Pbefbbential Tbansfebs — Action. 

A trustée in bankruptcy, alleglng that transfers were preferentlal, 
has the burden of proof, and judgment in bis favor cannot be based 
merely on suspicion. 

In Error to and Appeal from the District Court of the United 
States for the Western Division of the Southern District of Ohio; 
John E. Sater, Judge. 

Actions by Wellmore B. Tumer, as trustée in bankruptcy of Joseph 
E. Lowes, against Harry F. Schaeffer and the City National Bank, 
against Harry F. Schaeffer and the Third National Bank, and against 
Harry F. Schaeffer and the First Savings & Banking (Company. The 
actions having been dismissed as to the several banks, there were judg- 
ments for, the individual défendant, and plaintiff brings error and ap- 
peals. Appeals dismissed, and judgments affirmed. 

fis»For other caaes a«e uune topie ft KBY-NUMBQR in ail Kejr-Numbered Digceti A Indexes 
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Januai7 6, 1Ô12, Tumer, as trustée In bankruptcy of Lowes, flled three 
pétitions In the court below for the recovery o£ money only, one against 
Sdiaeffer and tlie City National Bank of Dayton, Ohio, for $30,550, an- 
otlier against Schaeffer and the TUird National Bank of Dayton, for $25,- 
190.16, and the other against SchaefEer and the First Savings & Banking 
Company of Dayton, for $13,156.93, with interest upoa thèse sums ftom 
speclfled dates. Défendants in each case demurred to the pétition, which 
in each instance resulted in the flllng of an omended pétition, the sums of 
money sought to be recovered and th© défendants remaining the same; the 
allégations of the amended pétitions were in other respects substantially 
alike. It is charged that Lowes, doing business as a gênerai contractor 
under the name of Luyster & Lowes, was by the court below adjudged a 
bankrupt December 11, 1911; that plaintiff was api)ointed trustée Uecem- 
ber 27th, and is still acting in that capadty; that Lowes was indebted to 
thèse banks in the sums above m^itioned, and that Schaeffer, who is the 
father-in-law of the bankrupt, had been in charge of the bankrupt's- offices 
and business tn Daytwi, and had becomc snrety for the bankrupt cm his In- 
debtedness to thèse banks; that on dates named within the four-months 
perlod the bankrupt, well knowlng that he was insolrent and wlth intent to 
prefer the defMidant banks and Schaeffer, as creditors, and In violation of 
the Bankruptcy Act, withdrew from his funds and through Schaeffer paid 
the sums stated to the several banks ; that the banks and Schaeffer then 
had reason to believe that Lowes was insolvent, and that the payments were 
80 made for the purpose of preferrlng défendants as his creditors; further, 
in substance, that thèse payments were made pursuant to an agreement and 
a conspiracy between Lowes and Schaeffer and the several banks to dérive 
the bankrupt's other creditors of power to coUect thelr claims, and so to 
approprlate the bankrupt's assets to the payment of the obligations of Lowes 
and Schaeffer to the banks. 

Issue was Joined in each case by separate answers of the défendants, 
specifically denying each of the allégations tendlng to charge a préférence. 
May 4, 1915, the causes were brought to a hearing together under an agree- 
ment to waive a Jury and to try them to the court. The plaintiff called as 
witnesses only Lowes and Schaeffer and W. W. Smart, the bookkeeper ot 
Luyster & Lowes, and submitted exhibits showing creditors other thàn tie 
banks, who had not been paid in fuU, and the sums due to them, etc. At 
the close of the plaintifFs évidence motions were made to disnriss the ac- 
tions as against the banks, on the ground that there was no testlmcmy to 
sustaln the alleged "scheme or conspiracy, or any intent, or knowledge 
on the part of the banks as to the condition of Mr. Lowes at any tlme." 
The motions were not resisted on the part of plaintiff, and were sustained. 
The cases were brought to thls court, both upon appeals and writs of »ror. 

O. F. Davisson and Lee Warren James, both of Daytoti, Ohio, for 
plaintiff in error and appellant. 

McMahon & McMahon and R. G. Corwin, ail of Dayton, Ohio, 
for défendant in error and appellee. 

Before WARRINGTON and DENISON, Circuit Judgtes, and SES- 
SIONS, District Judge. 

PER CURIAM. [1] Since the cases were plenary actions to re- 
cover money only, which was alleged to hâve been paid as a préférence 
in favor of the banks, respectively, as principal, and Schaeffer, as sure- 
ty, we think it clear that each was an action at law ; and so properly 
brought hère on writ of error. Warmath v. O'Daniel, 159 Fed. 87, 88, 
90, 86 C. C. A. 277, 16 L. R. A. (N. S.) 414 (C. C. A. 6) ; Wm. Edwards 
Co. V. La Dow, 230 Fed. 378, 381, 144 C. C. A. 520 (C. C. A. 6) ; 
First State Bank v. Spencer, 219 Fed. 503, 505, 135 C. C. A. 253 
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(C. C. A. 8); Simpson v. Western Hardware & Métal Co., 227 Fed. 
304, 307, et seq. (D. C); Grant v. National Bank of Auburn, 197 
Fed. 581, 591 (D. C); Whitehead v. Shattuck, 138 U. S. 146, 151, 

II Sup. Ct. 276, 34 L. Ed. 873; Détroit Trust Co. v. Old National 
Bank, 155 Mich. 61, 64, 118 N. W. 729; Allen v. Gray, 201 N. Y. 
504, 508, 94 N. E. 652, Ann. Cas. 1912B, 123; Maxwell v. Davis Trust 
Co., 69 W. Va. 276, 279, 71 S. E. 270. The appeals will therefore be 
dismissed. 

[2, 3] In the agreement to waive a jury and to try the issues to the 
court, it was provided that in deciding each case the court should 
state its findings of fact and conclusions of law, and this was in efïect 
carried out. The cases, however, each turned at last upon the issue 
whether, at the times the payments in dispute were made to the 
banks Schaeffer knew or had reasonable cause to believe that Lowes 
was insolvent ; and the ultimate f àct f ound in substance was that 
Schaeffer did not hâve such knowledge or any reason for such belief. 
We are disposed to treat this as a spécial finding, though, whether gên- 
erai or spécial, it has the efïect of the verdict of a jury. Hence the 
only inquiries open in this court under the assignments of error are 
whether the évidence tends to support the ultimate finding and the 
finding in turn is sufficient to sustain the respective judgments. This 
results alike from the statutes and the décisions. Sections 649, 700, 
and 1011, Rev. Stat. (Comp. St. 1916, §§■ 1587, 1668, 1672); Norris 
V. Jackson, 76 U. S. 125, 127, 19 L. Ed. 608; Runkle v. Burnham, 
153 U. S. 216, 225, 14 Sup. Ct. 837, 38 L. Ed. 694; United States v. 
U. S. Fidelity Co., 236 U. S. 512, 527, 35 Sup. Ct. 298, 59 L. Ed. 
696; Chicago, R. I. & P. R. R. Co. v. Barrett, 190 Fed. 118, 123, 124, 

III C. C. A. 158 (C. C. A. 6); Mason v. Smith, 191 Fed. 502, 503, 112 
C. C. A. 146 (C. C A. 6) ; Nashville Interurban Ry. Co. v. Barnum, 
212 Fed. 634, 638, 639, 129 C. C. A. 170 (C. C. A. 2) ; United States 
Fidelity & G. Co. v. Board of Com'rs, 145 Fed. 144, 150, 151, 76 C. C. 
A. 114 (C. C. A. 8); American Sales Book Co. v. BuUivant, 117 Fed. 
255, 260, 54 C. C. A. 287 (C. C. A. 9) ; Maryland Casualty Co. v. Or- 
chard Land & Timber, Co., 240 Fed. 364, 366, 153 C. C. A. 290 (C. 
C. A. 9). 

[4] It cannot be doubted that there is évidence tending to support 
the ultimate finding. The finding rests upon the credibility of the 
witnesses, especially that of Schaeffer, ail of whom testified in open 
court. Upon most careful considération of Schaeffer's testimony, 
particularly in connection with his demeanor and candor while tes- 
tifying, the trial judge believed him. It is virtually conceded that, 
if Schaeffer's testimony at the hearing below is to be believed, the find- 
ing is correct ; in thèse circumstances we are bound to conclude, as we 
should be in respect of a spécial verdict of a jury, that the trial 
judge's finding is supported by the évidence. And we approve his 
conclusion of law that the fact so found is plainly sufficient to support 
the several judgments. 

[5] It is, however, earnestly insisted on behalf of plaintiff that évi- 
dence has been discovered since the judgments were éntered which in 
itself would justify, if not require, reversais. This claim and part 
of the évidence so discovered appear only in plaintiff's reply brief, 
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though they were discussed in the oral argument hère. The most 
obvions answer to the contention is that in such circumstances we hâve 
no power to reverse, since in actions at law this court can only cor- 
rect errors of the court below; and it is not pretended that theclaim 
of newly discovered évidence has ever been called to the attention of 
that court. The gênerai rule of course is, as was stated in Mexico 
International Land Co. v. Larkin, 195 Fed. 495, 496, 115 C. C. A. 
405, 406 (C. C. A. 8) : 

"In an action at law the burdeu Is on tlie plalntifE in errer to establish 
the existence of those errors of wliicli lie coniplains, aud in tlie absence of 
proof by the record that a question of law arose, and that it was presented 
to and ruled iipon by the court below, no error is established, because none 
c-ould arise concernin;,' a question which was not presented, considered, or 
deeided by the trial court. Southern t'acific Company v. Arnett, 120 Fed. 
75, 77 [61 C. O. A. i:Ul," and citations. 

[6,7] Assuming, however, that where matters arising after pro- 
ceedings in error hâve been perfected may justly call for resubmission 
to the trial court, reversai for that purpose would be warranted, still, 
apart from the question of plaintifï's lack of diligence as urged in dé- 
fendants behalf, in our judgment the évidence so far as shown or in- 
dicated is not material. Copies of six letters are shown, bearing dates 
in October and November, 1911, ail addressed to creditors of Lowes, 
one located in Cincinnati (to whom two of the letters were sent), one 
in Indianapolis, one in St. Louis, and two in Dayton, and representing 
claims amounting to $24,226.50; upwards of $r8,0C)0 of this amount 
was held by the two Dayton creditors ; and ail the letters were signed 
in the name of Luyster & Lowes, while only one seems to hâve been 
so signed by Schaeffer. True, they contain explanations for delaying 
payment of thèse creditors, but they do not appear to relate to the real 
sources of Lowes' financial troubles. Those troubles mainly arose 
through failure to ascertain and meet liabilities due to subcontractors 
and materialmen connected with Lowes' government work at Kt. Sill, 
Okl., and with his work on a public building in Mercer county, Pa. 
Thèse features were abundantly explained by the trial judge. 

Counsel say in their reply brief that they found many letters, at 
least 100, written by Schaeffer, and, further, that this correspondence 
"is along the line of his letters heretofore made a part of this brief." 
We cannot think that letters along the same line as those copied into 
the brief are inconsistent with the explanations made by Schaeffer in 
his last testimony. It is quite conceivable that he might hâve written 
many letters, stating reasons for Lowes' delays in meeting payments, 
and still hâve been totally ignorant of Lowes' real financial condition 
at the times the payments in dispute were made to the bànks. Hence 
we are not impressed with the insistence of counsel that reversais of 
the judgments would lead to différent results. The difficulty with 
thèse cases is that plaintiff has been under the burden of proving his 
charges, and he has not done this; nor does the évidence profïered 
afford any substantial ground for believing that he can do so. Judg- 
ments cannot be founded on suspicion. 

The judgments will be afiSrmed, with costs. 
249 P.— 42 
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MrSSOUEI PHONOGHAPH CO. v. TOMLINSON et al. 

(Circuit Coui't of Appeals, Second Circuit. January 16, 1918.) 

No. 100. 

Fkaud i®=320 — Action for Deceit — Grounds. 

To maintaln an action for deceit, tlie fraud alleged must bave been 
perpetrated by défendants and must hâve actually decelved plaintifC. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by the Missouri Phonograph Company against John 
C. Tomlinson and Millard P. Tompkins. Judgment for défendants, 
and plaintiflf brings error. Affirmed. 

Before the occurrences directly Involved in this suit, and about 1890, nu- 
merous corporations were formed in divers parts of the United States for 
the purpose of explolting the phonograph, then still a novelty. Thèse com- 
panles were severally territorial licensees under certain patents, and the ex- 
clusive territory of each corporation was usually one state. The plaintifC hère 
and below is sueh a corporation, and another was the Nev? York Phonograph 
Company. They did not flourish, for reasons immaterlal to this suit, and ail 
seem to hâve gone out of business; certainly this plaintifC did, and so did 
the corresponding New York concern. But the use of phonographs and 
trade in them did not dimlnlsh, and some time prlor to 1900 one Andem and 
others concelved the idea that the National Phonograph Company, and other 
persons and corporations Interested in or afflliated with that Company, were 
unjustly and unlawfully enjoying in the several states covered by the ter- 
ritorial licenses aforesald the profits derlved from phonograph sales. 

Andem then procUred powers of attorney from many of thèse local and 
dlseouraged. if not finandally defunct, corporations, under which he was 
authorized to begln and prosecute, in the name (among others) of the Missouri 
and New York Phonograph Companles, such sults for the establishment of 
thelr respective rlghts as he might be advised, but at his own expense, and 
to terminate, settle, and compromise sueh sults and give releases on behalf 
of his principals as and when he thought best, provided, however (lu the case 
of the Missouri Company), that he did not settle for less than $40,000. Andem 
began numerous actions. It does not appear whether the rlghts of ail An- 
dem's plalntifCs were the same or rested on Identical légal principles ; it Is 
so alleged (in substance) in the eomplaint, was denled in the answer, and not 
proven at the trial. The case of the New York Phonograph Company was 
most vigorously presse4. and itshlstory is recorded at large in the reports. 
(C. C.) 112 Fed. 822; (C. 0.) 119 Fed. 544; (C. O.) 136, Fed. 600; 144 Fed. 
404, 79 C. 0. A. 382 ; (C. C.) 163 Fed. 534. , ' 

In 1909 the persons and corporations who were défendants in ail of Andem's 
sults offered settlement, and by a wrltten agreement Andem on behalf of ail 
the companles that he represented (Including of course this plaintifC) received 
$405,000, dlscontlnued ail his actions (including that in the name of this 
plaintifC), and covenanted to give a gênerai release for the New York Phono- 
graph Company executed by that company Itself, and a gênerai release on 
behalf ùt other plalntifCs (Including Missouri Company) executed by himself . 
Andem's release on behalf of the Missouri Company was clearly invalid, 
unless he allotted to that corporation, out of the moneys by hlm received, at 
least $40,000, subject to payment of his interest (^stablished in his power of 
attorney) of 60 per cent., or procured from Missouri Company a gênerai re- 
lease, either to the défendants or to Andem hlmsèlf, for a smaller sum. After 
the $405,000 aforesald had been secured to Andem, the défendants hereln, 
who are members of the bar and had wlth other coimsel pressed the caises 
aforesald, wrote (on Aprll 22, 1909) the foUowlng letter to Missouri Phono- 
graph Company: 

<Ês»For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 



MISSOURI PHONOGRAPH CO. V. TOMLINSON 659 

"Mr. Andem bas requested us to inform Uxe various local phonograph com- 
panles In regard to the settlement afCected through uS as counsel for the New 
York Phonograph Company, in their suit against the National Phonograph 
Company. This litlgation bas been in the courts, with varied success, for a 
number o£ years, and was flnally settled. Mr. Andem, as a feature of the 
settlement, suceeeded in compelling a récognition of the claims of seven local 
companies which had authorized Mr. Andem to represent them. None of 
thèse companies, in our opinion, would hâve been able to successfuUy prose- 
cute any elaim against the National Phonograph Company, or Mr. Edison, as 
they were not in the same position as the New York Company. But, foUowing 
Mr. Andem's instructions, we insisted upon some récognition by the Edison 
interests of the rights of the outside local companies, before consenting to a 
settlement of the New York cases, and finally, after a most earnest efEort, we 
compelled the payment of $50,000 on their behalf. After deducting Mr. An- 
dem's percentages, there remains $20,000 for distribution among thèse seven 
local companies, and Mr. Andem desires us to inform you that, as soon as in- 
structions are reeeived as to whom this money should be paid over, thls 
amount will be distributed in proper proportions to the several companies 
concerned." 

For ail purposes of settlement with Andem or with the National Phonograph 
Company et al., one Clancy was the Missouri Phonograph Company. He re- 
eeived this letter of défendants, and saw also a sort of clrcular letter sent out 
by Andem himself to ail his principals (other than New York Phonograph 
Company), in which he gave some history of the New York Company's liti- 
gation, said that he had finally settled that case alone for $375,000, pointed 
out that in his opinion the other corporations represented by him had not the 
same grounds for suecessful suit as had New York Company, and stated that 
he had compelled, as a sort of pendent to the New York Company's settle- 
ment, delivery to him of $50,000 to cover ail the other plaintiffs on whose be- 
half he had sued. He speciflcally adraitted that in the case of several plain- 
tiffs (including Missouri Company) he had exceeded his authority, but in 
order to get anything had been compelled "to ignore thèse requirements," and 
concluded by inviting (among others) Missouri Company to accept an allot- 
ment out of said $50,000. 

This brought Clancy to New York, and he "talked the matter over" with 
Andem, and went to defendant's office and talked with some members of the 
flrm ; but he exhausted memory of that interview by saying he was told "that 
they had had a difflcult tirae in getting any money for" plaintiiïs such as 
Missouri Company, meaning apparently ail Andem's plaintiffs except New- 
York Phonograph Company. Subséquent! y and in August, 1909, Missouri 
Company formally released Andem in considération of $2,177, or (apparently) 
40 per cent, of $5,000, with some accumulations of interest. A year or more 
later Clancy dlscovered that the written agreement of settlement between 
the parties whom Andem had sued so frequently and Andem himself had not 
speclfied or declared in any way how the $405,000 paid was allotted or should 
be distributed, whereupon this action was brought, alleglng In substance that 
Andem had reeeived (by receipt of said large sum of money) at least $40,000 
for the settlement of Missouri Company's suit, therefore he owed plaintlffi 40 
per cent, thereof, or $16,000, and that the settlement aforesald between An- 
dem and plaintiff had been produced by the f raud and deceit of Andem and 
his counsel, vlz., the présent défendants. 

Andem was made a pàrty défendant herein, but no service was effected. 
As to one member of the défendant firm the complaint was dismissed, on be- 
half of the others a verdict was directed at the close of plaintlffl's case, and 
to the judgment entered accordingly plaintiff took this writ. 

Carroll Sprigg, of New York City (Charles E. Le Barbier, of New 
York City, of counsel), for plaintiff in errer. 

Guthrie, Bangs & Van Sinderen, of New York City (Francis S- 
Bangs, of New York City, of counsel), for défendants in error. 
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Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (after stating the facts as above). This 
action is not against Andem; it must stand or fall as against his 
counsel; and it rests on alleged deceit, concerning which the gênerai 
principles hâve been sufficiently stated in Farrar v. Churchill, 135 
U. S. 615, 10 Sup. Ct. 771, 34 L. Ed. 246. We hâve pointed ont in 
Varley, etc., Co. v. Ostheimer, 159 Fed. 657, 86 C. C. A. at 525, that 
in such suits "fraud is alleged and must be proved; fraud involves 
déception; if the plaintiffs were not deceived, they cannot recover"; 
and, it may be added, there can be no recovery if the plaintiffs were 
not deceived by the défendants whom they sue. 

Upon the trial below the déception relied on, the reason for suit, 
was stated thus by Clancy when on the witness stand — that he had 
relied on Andem's letter, and that Andem had made a false state- 
ment as to the terms of settlement in that letter, because "I [Clancy] 
hâve learned since that the [settling défendants] did not designate the 
companies as to the amount they should hâve." This means that he 
had never been informed that the written settlement agreement with 
Andem did not allocate the amount to be paid as between ail the 
plaintiffs in the varions suits pending and to be discontinued. 

But by his circular letter Andem had stated what New York 
Company was getting, and told ail his other principals that he had 
exceeded his authority, in that he had in fact settled ail the suits, 
except that of the New York Phonograph Company, for $50,000 ; he 
admitted that he had no right to giVe a release for the Missouri Com- 
pany for less than $40,0(X), and then Clancy came to New York to 
investigate the rnatter, saw and talked with Andem, and settled on the 
basis that Andem suggested. But Andem's powers undoubtedly ex- 
tended to complète control of the suits that he had brought; he 
could press them or abandon them as he saw fit, though doubtless 
he remained responsible for abuse of his authority; but with him we 
are not concemed, otherwise than to note that he boldly said he had 
settled ail the suits, except that of New York Company, for $50,000, 
and that he had perfect right to do this, so far as the parties lie sued 
were concerned. 

In this situation, the présent plaintiff was at liberty to go on, and 
sue as best it could, either Andem for fraud, or money had and re- 
ceived, or the original défendants on the original causes of action; 
but we wholly fail to see that, under the circumstances shown, any- 
thing contained in counsel's letter was untrue, or that any duty lay 
upon them to state just how much Andem was allocating to the New 
York Company, or any other party in interest, or that the plaintiff in 
this case relied to its disadvantage upon anything that thèse défend- 
ants wrote or said. The language of their letter, and their talk as re- 
lated by Clancy, amount to this ; that it had been hard work to force 
any settlement, and difîicult to get anything for the companies in the 
position of thig plaintiff. There is nothing in this record to impugn 
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the truth of thèse statements, and the reports above noted, which any 
one may read, certainly substantiate one part thereof. 
Judgment affirmed, with costs. 



THIRD AVE. BY. 00. v. MILLS. 
(Circuit Court of Appeals, Second Circuit. February l."?, 1918.) 

No. 138. 

1. Carhiers <©==318(7) — Isjuky to I'assenqbr — Collisio:^ of Street Car 

wiin Vehiole — Neo.lioence. 

Plaintiff, vvliile a passenger on defendant's street car, goins ot moder- 
ato speed, «as ininred by a collision with a niotor triick. wliich was 
suddeuly uncl negllKently turned upon tlie track frcii 20 tn 'J.j fcet in 
front of the car. riaintiff's évidence did not show withiu \vh it disbuKc 
the car <-(mld hâve heen stopped; l)ut his counsel, liy a (piestiou iiol :,':■!- 
maue to tlie croxs-exaniinaticn, broiight ont testiraony from a wit^cs-; {nv 
défendant, which was uncontradieted, that it conld not \\<\y-' lir^'n 
stopped withln less than 35 or 40 feet. lleM, that theve was no «n-i?'. 'lî' o 
<if no.iîligeuce on the part of défendant which wonld sustain a verdict f ir 
])laintlf(. 

2. Triai. <î=::5296(3) — Ix.structions — Cure of Krror. 

An instruction, in an action by a xn^f^senger against a street railroM'l 
Company to recover for a personal in.iury, that if the in,iviry conld hav;- 
heeii avoided by the luotorman l>y "the exercise of the higiiest degree 
of cire" défendant was chargeable with négligence, held not réversible 
error, where it was also stated tliat what coustitutcd the high(>st dc- 
gree of care miist be determined from ail the facts and circuinistaiices of 
the case. 

3. Trial (®=120(3) — MiscoNnucx of Counsel. 

The coudnct of counsel for plaintiff, in an action against a street 
railroad company for injury to a passenger, in repeatedly referriug to 
the inatter of an existing strike, atter the court liad excluded any évi- 
dence on the subject as irrelevant, showed disrespect to the court, dis- 
crédits any verdict in favor of his client, and migbt hâve been ground for 
reversai of tlie judgment based thereon. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Edward T. Mills against the Third Avenue Rail- 
way Company. Judgment for plaintifï, and défendant brings error. 
Reversed. 

The action Is to recover for Personal injuries received by plaintifC below 
while a passenger on one of defendant's street cars, which colllded with a 
motor truck ou Third avenue, between Tvventy-Third and Twenty-Second 
streets. The avenue at this i)oint coutains the north and south bound tracks 
of the street railway, which lie between the two rows of pillars supporting 
the elevated railway structure. The space between pillars in same Une is 42 
feet, and each Une of pillars is 3% feet from the nearest street car rail. 

l'iaintiff's car, south bound (i. e., on westerly track) had .stopped at Tvventy- 
Third street, and had regained a speed cliaracterized as moderate, and estlmat- 
ed at 5 or 6 miles an hour. At same time the motor truck, 20 feet long, was 
traveling south, ou west slde of avenue between elevated pillars and curb, at 
a slightly faster rate, estiinated at 7 miles per hour. In order to avoid a 
coal-laden vehicle, the truck turned to the east, between the railway pillars, 
.stlU contlnuing its speed, and, when its front wheels were on the railway 

^ïuFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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track, the str^t car ran into It This occurred in broad dayllght, and plain- 
tiff, seelng contact probable, If not certain, rose from his seat, and on colli- 
sion was thrown against a railing, receiving a blow said to hâve caused a 
hernia. 

Wliether the truck gave any signal cl intent to go on railway track, was not 
proved. One witness said a man on the left of truck seat, not the chauffeur, 
"put out his hand" ; but the only évidence from the truck was that it had 
a left-hand drive, and the witness (and only person on the truck other than 
the chauffeur) said he dld nothlng, sat on the rlght, and knew not what the 
chauffeur (who did not testify) *did, If anything. Plaintiff noticed the truck 
on the roadway between curb and pillars, and about 30 feet ahead of car, 
saw it "turn right in between the pillars," and reach the street car track, 
when the car was 20 or 25 feet away. Collision happened almost instantly. 
The owner of truck was not sued in thls action. 

The foregoing summary is taken wholly from évidence adduced for 
plaintiff', who had a verdict. We notice the following assignments of error: 
(1) Plaintiff should bave been nonsuited ; (2) the court erred in charging 
that, if defendant's motorman by "the exercise of the lilghest degree of care" 
eould hâve stopped the car In time to avold collision, the jury could find de- 
fendant "guilty of négligence" ; and (3) counsel for plaintiff, by improper 
conduct, prevented a fair trial. 

Alfred T, Davison, of Brooklyn, N. Y,, for plaintiff in error. 
Louis Boehm, of New York City, for défendant in error. 
Before WARE>, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
The testimony for plaintiff proved a plain case of négligent driving by 
the motor truck ; the only négligence suggested against the street car 
was that it did not stop as soon as it could. As to how soon it could 
stop there was no évidence at ail, until defendant's witnesses were 
produced, when questions by plaintiff's counsel elicited testimony that 
even the emergency brake could not stop a car going at the rate stated 
by plaintiff in less than 35 to 40 feet. The questions so asked were 
not germane to anything the witness had said on direct examination. 
Deutschmann v. Third Ave. R. R., 78 App. Div. at page 414, 79 N. Y. 
Supp. 1073. 

It is true (nearly always) that a jury is not bound to believe any 
particular witness, but they must believe some witness, or reach con- 
clusion by comparison of divers and différent statements. Hère there 
were no differing statements on the ooint under considération. Any 
verdict must rest on évidence, and plaintiff's évidence did not prove 
nor tend to show that the car could hâve stopped within 20 to 25 feet, 
or any other definite distance ; while testimony deliberately sought by 
his counsel on cross-examination tended to show the impossibility of 
the hypothesis (it was no more when plaintiff rested) on which his case 
was founded. 

Therefore the complaint should hâve been dismissed ; a conclusion 
reachéd without any attention paid to witnesses for défendant, who 
testified to conduct by the motor truck even more wanton than that 
above indicated. 

[2] That there must be a new trial, justifies notice of the other as- 
signments. The exception to charge as to degree of care must be con- 
sidered in connection with the charge as a whole, and the leamed 
judge carefully pointed out that while the highest degree of care was 
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due, "what the hîghest degree of care is must be determined by ail the 
facts and circumstances of the case" ; that is, négligence is the lack of 
care under the circumstances shown, and care is the absence of négli- 
gence under the same circumstances. The circumstances vary, and 
they measure the care due, and therefore the négligence. It would be 
more accurate to apply descriptive adjectives (if they are necessary 
at ail) to the circumstances, rather than to their resuit ; but, since the 
jury were plainly told that the facts measured the care, we discover no 
error in the statement. 

On this point we hâve been favored with abundant citations from 
many courts, but none from those whose décisions are ruling with us. 
Milwaukee, etc., R. R. v. Arms, 91 U. S. at page 489, 23 L. Ed. 374, 
and Grand Trunk R. R. v. Ives, 144 U. S. at page 417, 12 Sup. Ct. 
679, 36 L. Ed. 485, sufficiently cover the unnecessary use of adjectives 
characterizing either négligence or care. Railroad Co. v. Varnell, 98 
U. S. at page 480, 25 E. Ed. 233, is especially applicable to street con- 
veyance; Memphis Ry. v. Bobo (C. C. A. 6) 232 Fed. at page 711, 
146 C. C. A. 634 (affirmed on another point as Memphis Ry. v. Moore, 
243 U. S. 299, 37 Sup. Ct. 273, 61 E. Ed. 733), is a récent statement 
of the rule, substantially as put in the court below, though with more 
numerous adjectives, of which error cannot be asserted, if and when 
the jury is well instructed that négligence and care are présent or ab- 
sent according to the facts proved. 

[3] The conduct of plaintifE's trial counsel requires comment. He 
was evidently determined to get before the jury the fact that a strike 
(by whom does not appear)- was at the time affecting the street car 
service. To that end he asked a question in cross-examination which 
implied that the witness was a "strike breaker." The question was ex- 
cluded, and counsel told that the case had "not anything to do with 
the strike," and thereaf ter he repeatedly ref erred to the matter ; de- 
fendant not repeating objection. There existed at the close of ail the 
évidence nothing Connecting accident and strike, and no déniai or 
doubt of the statement of defendant's motorman that his employment 
antedated the strike referred to. 

Whether this proceeding alone would hâve required reversai we do 
not décide; to show the importance of the matter, or its triviality, 
would require further exposition of facts; but we point out that de- 
fendant was not under any obligation to call attention to the matter 
more than once, that merely asking the questions constituted the préj- 
udice to défendant, that repeating the suggestion or insinuation after 
one correction from the court was disrespect to that court, and that 
such a course of proceeding, in a matter sufficiently grave, discrédits 
any verdict, and may in the appellate court vitiate the judgment rested 
thereon. Cosselmon v. Dunfee, 172 N. Y. 507, 65 N. E. 494; Simp- 
son V. Foundation Co., 201 N. Y. at page 490, 95 N. E. 10. Cf. Wil- 
liams v. Brooklyn, etc., Co., 126 N. Y. at page 103. 26 N. E. 1048. 

Judgment reversed, and new trial ordered. 
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CHICAGO GREAT WESTI-:RN R. CO. v. POSTAL TBLEGRAPH-CABLE CO. 
(Circuit Court of Appeals, Seventh Circuit, February 28, 1918.) 

No. 2548. 

Telegraphs and Téléphones <S=>11 — Contract Between RAri,EOAD and 
Telegraph Oompanies — "Exchanoe" or Services. 

In 1888, complainant, a raiiroad company, and défendant, a telegraph 
Company, entered into an elaborate contract to continue for 50 years, 
wlth the privilège of renewals for llke successive terms by elther party, 
for the joint opération and maintenance of telegraph Unes along the 
raiiroad right of way and the exehange of services, which provided, inter 
alla, that défendant should transmit over its Unes on the raiiroad Une 
ail messages relatlng to raiiroad business free, and ail sueh messages 
over its Unes ofC the raiiroad Une free to an amount not exceeding $10,000 
per year, at its regular rates, and ail messages over that amount at half 
l'ates. A eorresponding provision required complainant to transport men 
and materlals for défendant for use on its Une of road free, and for 
use off its Une of road to an amount not exceeding $10,000 per year free, 
and above that amount at half rates. The Interstate Commerce Com- 
mission haviug ruled that such contracts wlth respect to exchange of 
"off Une" services were in violation of the Interstate Commerce Acts, 
Congress by the amendatory act of June 18, 1910 (36 Stat. 544, c. 309, § 
7 [Comp. St. 1916, § 8663]), extended the act to telegraph, téléphone, and 
cable couipanies, and made it unlawful to charge unjust or unreasonable 
rates, but provided that "notlung in this act shall be construed to pre- 
vent telegraph, téléphone and cable companies from entering into con- 
tracts \Yith common carriers for the exchange of services," and further 
that it should not be construed to prevent the exchange of passes and 
franks between telegraph, téléphone, and cable companies and other 
common carriers for the use of thelr offlcers, agents, and employés. Held: 
(1) That sueh législation was enacted in the light of public history, 
showing the Interdependent relations betvpeen railroads and telegrapha 
as commercial agencles, and that similar contracts, covering practically 
ail of the railroads in the country, had been in force almost from the 
beginning, and with intent to legallze thé same; (2) that "exchange" of 
services dld not meau that services rendered must be equal in value to 
those received at establlshed rates, othervvise the pr'ovisions were un- 
necessary and wlthout practical meaning; (3) that there is no basis for 
distinction between "on Une" and "ofC Une" services, especlally in vlew 
of the faet that cable companies, as to which there could be no exchange 
of "on Une" services, were expressly included. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Exchange.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of IlHnois. 

Suit in equity by the Chicago Great Western Raiiroad Company 
against the Postal Telegraph-Cable Company. Decree for défendant, 
and complainant appeals. Reversed. 

For opinion below, see 245 Fed. 592. 

Ralph M. Shaw, of Chicago, 111., for appellant. 
Jacob Dittus, of Chicago, 111., for appellee. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit 
Judges. 

<g=sFoi' other cases see same topic ic KEY-NUMBER iu aU Key-Numbered Digests & Indexes 
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BAKER, Circuit Judge. In 1888 the parties entered into a raslroad- 
telegraph contract for exchange of services. They renewed it after 
the 1910 amendment of the Interstate Commerce Act and faithfully 
observed its terms until after the Interstate Commerce Commission's 
conférence ruling of March 28, 1916. In essential scope the con- 
tract in suit is the same as one set forth in Baltimore & O. Rld. Co. v. 
Western Union Tel. Co. (D. C.) 241 Fed. 162. That case (affirmed, 
same title, 242 Fed. 914. 155 C. C. A. 502) is also referred to for a ré- 
cital of amendments of the Interstate Commerce Act and of varions 
pronouncements of the Interstate Commerce Commission. 

Appellant unsuccessfuUy prosecuted this suit to enjoin appellee's 
repeated actions at lavv to collect full rates for "off line" telegrams 
and to compel appellee to accept railroad service in exchange under the 
contract. 

As the Western Union Case is pending in the Suprême Court, we 
hâve taken this case now only on the représentations of the Postal 
Company that there are im])ortant facts in this record which were not 
adduced in the Western Union Case and that it would be advanta- 
geous to hâve both records before the Suprême Court at the same 
time. 

We find no additional facts that in our Judgment enlarge or change 
the questions for décision. They arise from the following provisions 
in the Interstate Commerce Act: 

"Nothiiis iii tliis act shall be construcd to prevent téléphone, telegrapli, and 
cable t'ompaiiies from entérina into «mtracts with fomiiion carriers for the 
exi'hauge of services." 

"This provision la^ainst passes and free transportation] shall not be con- 
Rtrued to prolilbit the privilese of passes or franks, or the exchauge thereof 
with each other, for the ofîicers, a.ïîeuts, employés and their familles of sucli 
telegrîiph, téléphone, and cable lines. and (he oitkers, ai^ents, employés and 
their familles of other common carriers subject to the provisions of tlîis act." 
Comp. St. lOlf), § S5f>i. 

We approve and adopt the propositions declared in the Western 
Union Case, substantially as f ollows : 

(a) "Exchange" means the giving of one thing for another. It 
excludes the idea of first measuring the respective things in money 
value and then settling or paying any différence. To construe the 
act in its entirety as requiring a référence to monetary scales is to 
render the proviso meaningless. "Exchange" and "services'' are with- 
out any limitation or qualification put upon them by the language 
employed by Congress; and therefore the conipanies may lawfuUy 
give, each to the other, any service of the kinds they perform for 
the public. As the language is clear, direct and unambiguous, there is 
no warrant for the interpolation of a distinction between "on line" and 
"ofï line" services. 

(b) Congress adopted the amendment of 1910 in the light of pub- 
lic history, showing that générations ago the railroad and the tele- 
graph started and hâve since continued hand in hand as coservitors 
of the public under the well-known reciprocal contracts which were 
first challenged a few years prior to l9lO. Congressional purpose 
in the 1910 amendment, therefore, was to end the challenge. 
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Additionally we suggest : 

(c) Emphasis may be given to "contract" as well as to "exchange" 
and "service." Full and unrestricted right to contract with each other 
is what the plain language of the proviso gives. If one may deal with 
the other for "ofï line" service only as the Interstate Commerce Act 
compels carriers to deal with the pubHc, then no contract rights, as 
distinguished from legislàtively declared légal obligations, can exist, 
and the grant of power is in that respect emasculated. 

(d) So entwined and interdependent are the reciprocal obligations 
and undertakings that no part of the contract is separable from the 
others. Inasmuch as Congress supposedly was aware of this situa- 
tion, a confession by appellee that Congress intended to legitimatize the 
exchange of "on line" services is a confession, in our judgment, that 
Congress had the intent to approve the known exchange of services 
rather than the intent to split the unsplittable and from the fragments 
to make for the parties a new contract. 

(e) Telegraph companies were not brought under control to the 
same extent as railroad companies. For the latter, rates may be fixed ; 
respecting the former, there was only the bringing into national law 
of the common law requirement that rates be reasonable. If a tele- 
graph Company should believe that a published railroad rate for "ofï 
line" service was vmreasonable, it could go before the Interstate Com- 
merce Commission and that body could fix a reasonable rate. But, 
places changed, the railroad company could only contest in court the 
reasonableness of a particular rate for services already rendered, 
with the telegraph company free to promulgate new rates according^ 
to its own judgment of reasonableness. Did Congress intend that this 
inequality of situation should control? Or did not Congress rather 
intend that their mutual agreements for exchange of services should 
prevail ? 

(f) "Evils to be remedied," as a part of "the history of the times," 
may be looked to in confirmation of the unambiguous language of 
the proviso. We perceive no evils in the contracts, no injury to the 
public; appellee suggests none; and the Interstate Commerce Com- 
mission in 1906 reported that: 

"So far as we can now see, the fuU performance of such contracts by the 
carriers with whom they are made would not affect any public or prlvate 
interest adversely." 12 Interst. Corn. Coiu'n il. 10. 

(g) Appellee is a telegraph company. But cable companies are in- 
cluded in the same terms. Appellee enumerates "on line" services it 
renders for appellant ; but so far has f ailed to state how an undersea 
cable could be of "on line" service to a railroad, or how a railroad 
could be of "on line" service to a cable. Appellee's contention that 
the proviso authorizes nothing but contracts for exchange of "on line" 
services (services on a common or joint right of way) therefore cornes 
to this : Railroad and cable companies are authorized to contract with 
each other, but only for the performance of unperformable condi- 
tions. 

(h) Appellee's contest arose wholly over compensation for télé- 
graphie messages. Under the second proviso hereinabove quoted ap- 
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pellee coiild lawfully issue télégraphie franks to the officers and agents 
of appellant. But is it unlawful to do under contract and for com- 
pensation what may lawfully be donc without contract and vvithout 
-compensation? 

Decree reversed, with direction to grant the prayers of the bill. 



PITTSBURGH & SOrTHERN COAL CO. v. OTIS MFG. CO. 

(Circuit Court of Appeals, Fifth Circuit. March 16, 1918.) 

No. 3110. 

1. Navigable Watees <S=»3e(3) — Kiparian Owners — Riohts of. 

Under Civ. Code La. arts. 45.5, 457, land between a levée and a navi- 
gable river is the property of a riparlan proprietor, though subject to 
public use. 

2. Navigable Wateks ®=33 — Ripaman Proprietok — Rights of Public. 

The right which the publie in Louisiana has to use the banks of 
navigable rivers does not enable one other than a riparian proprietor to 
approprlate part of such bank to his private use, aud a riparian pro- 
prietor has such an Interest, distinct from that of the public, as entitles 
him to recover for another's appropriation of a part of the bank to a 
private use. 

3. Navigable Waters ©=333 — Riparian Proprietor — Rights or. 

Const. La. art. 290, enabling riparian owners whose property Is bounded 
hy a navigable stream, sub.iect to stated conditions, to become the agency 
for makiiig public use of the batture or banks owned by them, does not 
Umit tho right of a riparian proprietor to complaln of an unauthorized 
private use of his property by another. 

In Error to the District Court of the United States for the East- 
€m District of Eouisiana; Rufus E. Foster, Judge. 

Action by the Pittsburgh & Southern Coal Company against the 
Otis Manufacturing Company. There was a judgment for défend- 
ant, dismissing the pétition, and plaintiff brings error. Reversed. 

R. C. Milling, of New Orléans, La. (Foster, Milling, Saal & Mill- 
ing, of New Orléans, La., on the brief), for plaintifï in error. 

H. C. Cage, of New Orléans, La. (Cage, Baldwin & Crabites, of New 
Orléans, La., on the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Jud^es, and NEWMAN, 
District Judge. 

WALKER, Circuit Judge. This writ of error présents for review 
a judgment sustaining an exception of no cause of action to the péti- 
tion of the plaintifï in error (which will be called the plaintiff) and 
■dismissing the same. The pétition as amended showed the foUowing 
State of facts: 

The plaintiff now is, and for many years has been, the owner of de- 
scribed land in the city of New Orléans which fronts on the Missis- 
sippi river, together with the batture and batture rights appertaining 
thereto, a portion of which land it leased for several years to the de- 
fendant in error (which will be called the défendant), which occupied 

.^=»For other cases see same topic & KEY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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it under siich lease until 1915, when the lease was annulled. After 
defendant's rights as lessee ceased, it continued, without plaiiitiff's 
consent, to occupy and use the part of the formerly leased land which 
is between the levée and the river, drove piHng thereon, biiilt a 
wharf and a pen for its logs, and used the property for its own private 
purposes. The rehef sought included a judgment ejecting the de- 
fendant and enjoining and prohibiting it from further trespassing iip- 
on or attempting to use or couvert to its own private use the part of 
the plaintiff's land between the levée and the water's edge, and an 
award of compensation for the occupation and use by the défendant 
since the lease expired. 

The ground upon which the trial court's action was based is dis- 
closed by the following statement found in the opinion rendered by 
the presiding judge: 

"It is évident that the piling complained of is driven in the MissiKSippi 
river, and that, if the défendant Is occupying any portion of tlie batture be- 
longing to the plaintiff, it is entirely outside the levée. As this portion of 
the property is withln the jnrisdiction of the hoard of commissioners of the 
port of New Orléans, and not under the control of the plaintiff, the exception 
will be maintained and the suit disniissed." 

[1, 2] What is shown and complained of is the unauthorized oc- 
cupation and use by the défendant for its own private purposes of 
property belonging ta the plaintiff. That the plaintiff's rights in the 
land in question are subject to public uses is not questioned. The use 
compi-ined of is a private one, not a public one. That the land 
between a levée and the river is the property of the riparian propri- 
etor, subject to public use, is a proposition well settled in the law of 
lyouisiana. Mathis v. Board of Assessors, 46 La. Ann. 1570, 16 
South. 454; Civil Code of Louisiana, arts. 455, 457. That another's 
unauthorized use of that space for a private purpose gives rise to a 
right of action in favor of the riparian proprietor has been author- 
itatively decided. Carrollton R. Co. v. Winthrop, 5 ha. Ann. 36. 
That the right which the public has to use the banks of navigable 
rivers does not enable one other than the riparian proprietor to ap- 
propriate a part of such bank to bis private use is a proposition not 
fairly open to question. Lyons v. Hinckley, 12 I,a. Ann. 655 ; Du- 
verge v. Salter, 6 La. Ann. 450; Cochran v. Dry-Dock Co., 30 La. 
Ann. 1365. 

Nothing said or decided in the case of Warriner v. Board of Com- 
missioners, 132 La. 1098, 62 South. 157, is in conflict with either of 
the above-stated propositions. That suit was an attempt to prevent 
the continuance of the public use to which a batture or accretion to 
the bank of a navigable river was put by the public agency intrusted 
with the exercise and régulation of such use. In the instant case the 
use complained of is a purely private one, and no daim is made the 
récognition and enforcement of v/hich could impair or interfère with 
the public use to which the property in question is subject. The al- 
leged use by the défendant is inconsistent with the enjoynier,t by the 
public of the use of the bank to which it is entiîicd. The plaimilT us 
the riparian proprietor has such an interest, separatc v.nd disii;.-: '. 
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from that of the public at large, as entitles it to complain of the ap- 
propriation of the land in question to a private use to which it is not 
subject to be put without its consent. The pétition does not assert 
the claim that the plaintiff itself, without the permission of the officiai 
body intrusted with the régulation of the public use of the land in 
question, could use it as the défendant does without any rightful au- 
tiiority whatever. 

[3] We hâve been referred to article 290 of the Constitution of 
lyouisiana as having some bearing on the question presented for dé- 
cision. That article reads as f ollows : 

"Riparian owners of property on navigable rivers, lakes, and streams, witli- 
In any clty or town in tliis state having a population in excess of five thousand 
shall hâve the riglit to ereet and maintain on the batture or banUs owned 
by them, such wharves, buildings and improvements as may be requlred for 
the purposes of commerce and navigation, svibject to the following conditions, 
and not otherwise, to wit: Such owuers shall first obtain the consent of the 
council, or other goveming authority, and of the board of levée commission- 
ers, within whose municipal or levée district jurisdiction such wharves, build- 
ings, and improvements are to be erected, and such consent having been ob- 
tained, shall erect the same in conformity to plans and spécifications which 
shall hâve been first submitted to, and approved by, the engineer of such 
council, or other governing authority; and when so erected, such wharves, 
buildings, and improvements shall be, and reniain, subject to the adminis- 
tration and control of such council, or other governing authority, with re- 
spect to their maintenance and to the fées and charges to be exacted for 
their use by the public, whenever any fee or charge is authorized to be and 
is made; and shall be and remain subject to the ccmtrol of such board of 
levée commissloners, in so far as may be necessary for the maintenance and 
administration of the levées in its jurisdlction. The council, or other gov- 
erning authority, shall hâve the right to expropriatc such whari'es, buildings, 
and improvements, whenever necessary for public purposes, upon relmbursing 
the owner the cost of construction, less such dépréciation as may liave re- 
sulted from time and decay; such relrabursement, however, in no case to 
exceed the actual niarket value of the property: Provided, that nothing lu 
this article shall be construed as affecting the rights of tlie state, or of auy 
polltlcal subdivision thereof, or of the several boards of levée commissloners 
to appropriate without compensation such wharves, buildings, and improve- 
ments, when necessarj' for levée purposes." 

That provision enables riparian owners of a described class, sub- 
ject to stated conditions and qualifications, to become the agency for 
making a public use of the batture or banks owned by them. Noth- 
ing in it indicates a purpose to limit or qualify the right of a riparian 
proprietor to complain of an unauthorized private use of his prop- 
erty by another. The conclusion is that the court was in error in sus- 
taining the exception and dismissing the pétition. 

The judgment to that eflfect is reversed. 
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CAMPBELL V. KRAUSS. 

(Circuit Court of Appeals, Third Circuit. May 10, 1&18.) 

No. 2352. 

1. Appeai, and Ebbob «=>231(9) — Peesentation op Qbounds of Bbboe — Spe- 

ciFic Objections — Necessiit. 

In a suit to set aside a préférence, based on Bankruptcy Act July 1, 
1898, c. 541, § 60b, 30 Stat. 562, as amended by Act June 25, 1910, c. 412, 
§ 11, 36 Stat. 842 (Oorap. St 1916, § 9644), provlding for the vacation of 
preferentlal transfers, etc., made In four months of bankruptcy, pro- 
vidlng tbe person recelvlng same, etc., stiall then hâve reasonable cause to 
believe that tlie transfer would effect a préférence, the fallui-e of the 
trial court to use the word "reasonable" in connection vt^ith the statutory 
définition, while erroneous, furnishes no ground for complaint on appeai, 
where the objection to the court's charge was gênerai, and dld not point 
out the omission, whlch would otherwise hâve been eorrected, as rule 10 
(224 Fed. vil, 137 C. C. A. vii) requires objections to the charge to be 
spécifie and not generaL 

2. Tbial ig=217 — Instructions — Pbopriett. 

Where the court, in connection wlth a charge cautioning the Jury to 
stick to the real issue in the case, used the phrase "to draw a red 
herring across the trail," but there was nothlng to show that the phrase 
was directed against défendant any more than agalnst plalntiff, défend- 
ant cannot complain of the use of the phrase. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by Sidney L,. Krauss, as trustée in bankruptcy, against Wil- 
liam J. Campbell. There was a judgment for the trustée, and défend- 
ant brings error. Affirmed. 

William B. Linn, J. F. Shrader, and H. B. Gill, ail of Philadelphia, 
Pa., for plaintiff in error. 
James S. Rogers, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Krauss, trustée 
in bankruptcy of Mrs. Minnie Glatterer, recovered a verdict against 
William J. Campbell, for the amount of an alleged preferential pay- 
ment made by the bankrupt to the latter vi'ithin the four months pre- 
ceding bankruptcy. On entry of judgment on such verdict Campbell 
sued out this writ. 

[1] The suit was based on clause "h," section 60, of the Bankruptcy 
Act, which as amended June 25, 1910, provides : 

"6. If a bankrupt shall hâve procured or suffered a judgment to be entered 
against him in favor of any person or hâve made a transfer of any of his 
property, and if, at the tlnie of the transfer, or oi the entry of the judgment, 
or of the recording or registefing of the transfer if by law recording or regis- 
terlng thereof Is required, aud beliig withln four months before the flling of 
the pétition in bankruptcy or after the flling thereof and before the adjudica- 
tion, the bankrupt be Insolvent and the judgment or transfer then operate 
as a préférence, and the person recelvlng it or to be beneflted thereby, or his 
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agent actlng therein, shall tlien hâve reasonable cause to belleve that the en- 
forcement of such judgment or transfer would effect a préférence, It shall 
be voidable by the trustée and he may recover the property or its value from 
such person. And, for the purpose of such recovery, any court of bankruptcy, 
as hereinbefore deflned, and any state court which would hâve had jnrisdlc- 
tlon if bankruptcy had net intervened, shall hâve concurrent jurlsdiction." 

Under four of the five assignments of error it is now contended the 
cause should be reversed because the court in its charge omitted to 
use the word "reasonable" in connection with cause, in other words, 
to use the words of the statute quoted, viz. "shall hâve had reasonable 
cause to believe." Of the propriety of employing on its own motion 
the statutory language of "reasonable cause," the court itself was well 
aware; its opinion on the motion for a new trial showing that the 
omission was an inadvertence and disclosing the court's surprise upon 
discovering it. Of the obligation of the court to quote the statutory 
language, if requested by counsel, there can be no question. But 
assuming, as we do, the court's duty to follow the words of the statute, 
and the litigant's right to compel it to do so by time!y and proper re- 
quest, are we now, in view of the atmosphère of the trial, compelled 
to reverse this case, which has already been tried once before, and 
send it back for a new trial by reason of the court's omission to use 
the word "reasonable" in connection with cause? After an examina- 
tion of the record we hold we are not. That record shows ail the 
proof s the défendant produced were received ; those proof s Avere f ully 
discussed, and the cause was submitted to the jury so fully and fairly 
in the charge that, with the exception of the omission of the word 
"reasonable" and the use by the court of an illustration, no complaint 
was made to such charge. At the conclusion of the charge the coun- 
sel for défendant took an exception, as follows : 

"I except, if the coiirt please, to the définition of the cause as your honor 
described it In the charge." 

What was meant by this exception ? What was said, or omitted to 
be said, by the judge? What had counsel in view? If it was the 
omission of the word "reasonable," which is now complained of, why 
was the omission not then and there called to the attention of the 
court? If it had been, the omission would undoubtedly hâve been 
rectified. And the fact that the attention of the court was not then 
and there called to the omission shows that, if noticed, the omission 
was not regarded as material and important, or, if not noticed, the 
omission was of such inconsequential moment as not to then challenge 
attention. That in point of fact the exception was of a gênerai, ab- 
stract nature, and not a spécifie objection to the omission of the stat- 
utory word "reasonable," "reasonable cause" is indicated by the fact 
that when the assignment of error was drawn counsel quoted almost 
six pages of the court's charge as the basis of its exception, viz. "to 
the définition of cause as your honor described it in the charge." An 
examination of thèse six pages shows so wide a range of discussion 
and such various phases of the testimony as to constitute a correspond- 
ingly wide field of possible objection. But that is precisely the situ- 
ation to which our rule 10 (224 Fed. vii, 137 C. C. A. vii) is addressed. 
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which requires that "exceptions to the charge * * * shaH be spé- 
cifie and not gênerai."' 

It suffices to say that the exception in this case was not spécifie, it 
did not call the attention of tlie judge to the omission now complained 
of, and to reverse this case now would be a reversai for that which 
the défendant could hâve had righted, had he called attention to the 
desired correction, but which he evidently did not then regard as of 
sufficient importance to specifically call to the attention of the court as 
our rule requires. We are not inclined to countenance a departure 
from this rule by either court or counsel. It forbids gênerai excep- 
tions, and courts should décline to allow exceptions of that nature, 
but should insist that, if exceptions are allowed, they should, as the 
rule provides, be spécifie. Such spécifications challenge the attention 
of the court and give it an opportunity to at once correct those omis- 
sions, misstatements, and missteps which naturally occur in charges. 
Such particularity of exception also insures the atmosphère of the 
trial in référence to alleged error will be grasped by an appellate court, 
for it is quite clear that, if the trial judge insists on a spécifie statement 
of error, that spécifie ground and that spécifie error will alone be re- 
viewed by the appellate court. On the other hand, a gênerai and non- 
specific exception makes it possible for an appellate court to be led to 
inadvertently reverse a case on a question which was not raised or 
decided in the court below. 

[2] Little need be added as to the remaining assignment, which 
complains of the court's use of the phrase "to draw a red herring 
across the trail." Read in its context, it is not clear that this was 
addressed to the défendant, his witnesses, or his theory of the case. 
It apphed equally to plaintiff and défendant, and was used simply, as 
the court stated, to caution the jury to stick to the rCal issue in the 
case, or, as the trial judge put it: 

"Now I don't mean to iinply that there has been resort to any effort of 
that kind by anybody lu this case, but I emphaslze it to illustrate the im- 
portance of your keeping your minds right down to the one question in 
this case to which I hâve called your attention, because as you décide that so 
should your verdict be." 

Finding no error in the record, the judgment below is affirmed. 



GARRISON V, KURT. 

In re FLAHERTY et ux. 

(Circuit Court of Appeals, Eighth Circuit. February 28, iOlS.) 

No. 5018. 

1. CotJaTS <S=ï359 — Local Law — Chattel M'obtgac.es. 

The question of the validity of a chattel niortf;age given by the 
bankrupts is one of local law. 

2. Chattel MoBTGAGEa ®=al90(2) — Validity. 

Where the owner of a stock ofigoqdSjï^JW tliesauie to the Imiikrupts, 
taking a chattel uiortgage, which he promptly placed ou re.^or(l, and 
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reported to the commercial agencies, the mortgage, which provided for 
certain monthly payments to the owner, must be deemed valid as against 
subséquent creditors of the bankrupts; it appearing that the owner at 
ail times asserted and protected lils rlghts. 
8. BANKBTJPrcr <Ê=>2i3— Chattel Moktgages — Enfokcement. 

Where, as part of an exehange and sale, claimant transferred a stock 
of goods and real property to the bankrupts, taklng a chattel mortgage 
on the goods and a mortgage on the real property, as well as c mort- 
gage on unthreshed grain, claimant, being under no greater duty than the 
trustée, could net, on bankruptcy proceedings against his transférées, be 
required to pursue the grain, which one of the bankrupts had threslied, 
absconding with the proceeds, or, on a bare assertion that It was over- 
valued, to take the real property and give crédit for the amount at 
which it was valued, before enforcing his chattel mortgage on the stock 
of goods. 

Appeal from and Pétition to Revise Order of the District Court of 
the United States for the District of Kansas ; John C. PoUock, Judge. 

In the matter of the bankruptcy of Frank A. and Ella Flaherty. 
From an order awarding Charles R. Kurt a secured claim on the pro- 
ceeds of a stock of merchandise by virtue of a chattel mortgage giv- 
en him by the bankrupt, M. E. Garrison, trustée in bankruptcy, ap- 
peals, and also pétitions to revise. Pétition to revise dismissed, and 
order affirmed. 

E. L. Foulke, of Wichita, Kan. (Jesse D. Wall, of Wichita, Kan., 
on the brief), for appellant. 

C. G. Yankey, of Wichita, Kan. (R. L. Holmes and W. E. Holmes, 
both of Wichita, Kan., and C. C. Calkin, of Kingman, Kan., on the 
brief), for appellee. 

Before HOOK, CARLAND, and STONE, Circuit Judges. 

HOOK, Circuit Judge. This is an appeal by the trustée in bank- 
ruptcy from an order awarding Charles R. Kurt a secured claim on 
the proceeds of a stock of merchandise, etc., at Cheney, Kan., by vir- 
tue of a chattel mortgage given him by the bankrupts, Frank A. and 
Ella Flaherty, husband and wife, to secure their note for $9,855.42. 
The property was sold by the trustée, and the proceeds substituted. 
The principal contention of the trustée is that the mortgage was void. 
It contained thèse provisions : 

"Tliis mortgage to cover ail of the merchandise or fixtures with and a 
pai'r of said stock now and ail merchandise or fixtures acquired during the 
lifi> i.ï the mortgage. Fifty per cent, of the gross receipts from the sale of 
said stock is to be applied weekly as part paymeiit of the note secured by 
this mortgage." 

The évidence at the hearing disclosed the following: The claim- 
ant had owned the stock, and the note was for a balance the bank- 
rupts owed him on a sale and exchange of it and other properties. 
The stock was then free from commercial debts incurred by the claim^ 
ant. The mortgage was given August 30, 1915, and was promptly 
placed of record and reported to the commercial agencies. The bank- 
rupts took possession, conducted the business in the usual retail way, 
and made purchases to keep the stock in condition. The traveling 
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salesmwi, through whom the purchases were made, were verbally in- 
formed o£ the mortgage. Pains were taken to do this. According 
to an agreement that was part of the transaction a brother of the 
claimant was employed by the bankrupts as a salesman, and also to 
act as claimant's personal représentative, to see that half of the 
gross receipts was appHed to the mortgage debt. The bankrupts dis- 
charged him October 2, 1915. Thereafter for a couple o£ months 
the claimant himself frequently visited the store to look after his in- 
terests. In thèse two periods payments aggregating $1,350 were made 
on the mortgage debt from the store receipts. On December 3d 
Frank A. Flaherty, one of the bankrupts, having recently absconded 
with the proceeds of other property mortgaged to the claimant, the 
latter went into the store and remained there until December 29th, 
when Mrs. Flaherty had the locks changedand ousted him. Shortly 
afterwards the proceedings in bankruptcy were begun. The creditors 
of the bankrupts, excepting one with a small claim, had both actual 
and constructive notice of the mortgage when they extended crédit. 
The claimant's demand is a just one, and in the transaction and his 
subséquent conduct he acted in the utmost good faith and without 
intention to hinder, delay, or defraud any one. 

Upon the foregoing facts, the référée, after an exhaustive review 
of the statutes and the décisions of the Suprême Court of Kansas, held 
the mortgage valid and allowed the claimant a secured claim on the 
proceeds of the mortgaged property for the balance due him. The 
trial court affirmed the order of the référée. 

[1, 2] The question of the validity of the mortgage is one of local 
law. We think the case is fairly witfiin Prankhouser v. EUett, 22 Kan. 
127, 31 Am. Rep. 171, Howard v. Rohlfing & Co., 36 Kan. 357, 13 Pac. 
566, Whitson v. Griffis, 39 Kan. 211, 17 Pac. 801, 7 Am. St. Rep. 546, 
Sedgwick City Bank v. Mercantile Co., 45 Kan. 346, 25 Pac. 888, and 
Atchison Saddlery Co. v. Gray, 63 Kan. 79, 64 Pac. 987, and that the 
trial court and the référée were right. Ail the features relied on to in- 
validate the mortgage — rétention of possession by the mortgagors and 
their authority to make sales and to retain receipts — bave been held 
insufficient, when qualified by conditions like those hère. The case 
at bar is distinguishable from Rathbun v. Berry, 49 Kan. 735, 31 Pac. 
679, 33 Am. St. Rep. 389, and Humphrey v. Mayfield, 63 Kan. 208, 
65 Pac. 234. Hère the authority to sell was riot without limitation 
or provision with respect to the proceeds. The terms of the mortgage 
and the conduct of tiie parties show that the sales were to be in the 
usual course of the retail trade from day to day, and not in bulk or at 
some distant, indefinite time, at the will of the bankrupts; also that 
the proportion of the gross receipts to be paid the claimant and ap- 
plied on the mortgage debt was not left to their décision, but was 
definitely fixed, and further that the proportion to be retained was not 
unreasonable for the costs and expenses of the business. Moreover, 
the times when the receipts were to be applied on the debt was agreed 
to be weekly, and were not calculated, as in Humphrey v. Mayfield, to 
"fence ofif * * * creditors for a period of four years." There 
was no fraud or illegality in the mortgage, the supplemental agrée- 
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ment, and the conduct of the claimant. The default of the bankrupts 
was contrary to their undertakings to the claimant, who did the best 
he could to protect his rights, and, as we hâve seen, acted in good 
faith. 

[3] The note above referred to was also secured by a mortgage up- 
on a pièce of real property and by a second mortgage upon some un- 
threshed grain in another county. In the sale and exchange the bank- 
rupts had taken the real property at a valuation pf $4,000, which is 
said to be more than it was worth. Flaherty, one of the bankrupts, 
went and threshed the grain, sold it without claimant's consent, paid 
the first mortgage, and absconded with the balance of the proceeds. 
On this it is urged that, before enforcing his mortgage on the stock of 
goods, claimant should take the real property and give crédit for 
$4,000, and should also follow the grain and exhaust the equity in it. 
No ground was shown for disturbing the original transaction between 
the parties, or the basis of the valuations on which it was made, other 
than the bare assertion of a less actual value of the particular item; 
nor did it appear that the claimant interfered with the right of the 
trustée in the grain or was under a greater duty to seek it. Mani- 
festly thèse contentions are without merit. 

There is also a pétition to revise. It will be dismissed. 

The order is affirmed. 



KAYDURE V. LINDLEY et al. 

TIPTON V. SAME. 

(Circuit Court of Appeals, Sixtli Circuit. April 2, 1918.) 

Nos. 3067, 3069. 

1. Mines and Minerals <g=58 — Oir, and Gaî? Lease — Validity. 

An oil and gas lease, granted in considération of $1 actually pald, un- 
der whieh the lessee coveuanted to complète a well within one year or to 
pay 10 cents per acre yearly in advance for each additional year that 
such completion was delayed, and further co^•enanted to pay tlie lessor 
one-eiglith of ail oil produced, is not Invalld, during the flrst year or 
within a reasonable time durlns which an implied covenant to com- 
mence opérations under penalty of forfeiture may be enforced, either by 
reason of the smallness of the considération or the réservation of a 
right to the lessee to surrender the lease for cancellatiou on payinent 
of $1. 

2. Deeds <S=549 — Execution — Validity. 

A deed calllng for exécution by three persons as grantors, and de- 
posited, together with the purchase price, with a third party, after its 
exécution by two of them, to await the other signature, is incomplète as 
to ail, and a later deed to another person, executed and delivered by tlie 
three grantors, will hâve priority. 

3. Deeds <g=»49 — Execution — Validity — Waiver oe Condition. 

Where the condition that a deed should be executed by three persons as 
grantors was imposed, not merely by the grantee, but by the two grantors 
who executed the instrument, the grantee cannot complète his title by 
waiving exécution by the third grantor or taking possession of the land, 
though such third grantor had no légal interest In the property. 
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Appeals from the District Court of the United States for the East- 
ern District of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by John W. Lindley and others against W. S- Raydure, in 
which Thomas Tipton intervened. There was a decree for complain- 
ants (239 Fed. 928), and défendant and Thomas- Tipton severally ap- 
peal. Affirmed. 

F. A. Baldwin, of Bowling Green, Ohio, Hugh Riddell, of Irvine, 
Ky., and Ed. C. O'Rear, of Frankfort, Ky., for appellants. 

A. R. Burnam, Jr., of Richmond, Ky., O. B. Harris, of Sullivan, 
Ind., and R. W. Smith, of Irvine, Ky., for appellees. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

MACK, Circuit Judge. The facts in this case are f ully set forth in 
the opinion of Judge Cochran (D. C.) 239 Fed. 928. We add thereto 
but one additional fact; that, while the certificates of the record of 
the Raydure leases postdated those of appellees, Raydure's leases were 
the first to be lodged for record. The évidence establishes, however, 
that Raydure had actual knowledge of the Huntsman leases when 
the leases to him were executed. 

[1] 1. We concur in Judge Cochran's conclusion on the principal 
légal question before us, that in Kentucky an oil and gas lease, granted 
in considération of $1 actually paid, under which the lessee covenants 
to complète a well within one year or to pay 10 cents per acre yearly 
in advance for each additional year that such completion is delayed, 
and further covenants to pay to the lessor one-eighth of ail oil pro- 
duced, is not invalid during the first year or within the reasonable time 
during which an implied covenant to commence opérations under peîi- 
alty of forfeiture may be enforced, either by reason of the smallness 
of the considération or the réservation of the right of the lessee on 
payment of $1 to surrender the lease for cancellation. 

His able and exhaustive exposition of the reasons therefor, and his 
critical analysis of the cases in Kentucky and elsewhere bearing there- 
on, render any further discussion superfluous. We add only that the 
very récent opinion in Dinsmoor v. Combs, 177 Ky. 740, 198 S. W. 
58, does not touch the questions before us. 

2. Judge Cochran's opinion on questions of facts was oral ; it suf- 
fices to say that we concur in his conclusions, based on an examination 
of the witnesses in open court, that the provision in appellees' lease 
from Tipton for a royalty of 8 per cent, as printed in the form lease, 
instead of one-eighth of the oil produced, as verbally agreed upon, 
was due, not to any f raud, but to a mutual mistake of fact based upon 
Huntsman's honest belief that the provisions were équivalent, and 
that reformation of the instrument, as decreed, is the proper relief. 

[2, 3] 3. We concur, too, in Judge Cochran's conclusion that title to 
the surface of the Pitts property is in appellees. A deed calling for 
exécution by three persons as grantors and deposited together with the 
purchase price, with a third party after its exécution by two of them, 
to await tihe other signature, is incomplète as to ail of them ; a later 
deed to another person, executed and delivered by the three grantors, 
willhave priority. The évidence justifies the conclusion that this 
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condition was imposed, not merely by the grantee, but by the two gran- 
tors who executed the instrument; that they did not intend the deed 
to be complète until the third grantor, by executing it, indicated his 
assent to the transaction. Under thèse circumstances, the grantee 
could not complète his title by waiving exécution by the third grantor 
or taking possession of the land, even though this third grantor had no 
légal interest in the property. 
Decree affirmed. 



ATCHISON, T. & s. F. RY. CO. et al. v. SPII^LER. 

(Circuit Court of Appeals, Eiglith Circuit. March 11, 1918.) 

No. 4819, witli Nos. 4820-4827. 

Cabrieiîs <ê=>202 — Unreasonable Rates — Damages. 

\Vliere a sliipper lias paid a rate atterwards declared by the Interstate 
Coinnierce Coniniission to be excessive, lie may recover as damages the 
difl'erciice betweeu the excessive rate and the rate declared to be just and 
reasouable by the Commission, without proof of actual injury. 

On motion for rehearing. Former opinion modified, but motion 
for rehearing denied. 

For former opinion, see 246 Fed. 1, 158 C. C. A. 227. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTPI, 
District Judge. 

■ CARLAND, Circuit Judge. Since the opinion of this court in the 
above case was filed, the Suprême Court bas decided in Southern Pa- 
cific Company et al. v. IDarnell-Taenzer Lumber Company et al., 245 

U. S. 531, 38 Sup. Ct. 186, 62 L. Ed. (January 21, 1918), that, 

where a shipper bas paid a rate afterwards declared to be excessive 
by the Interstate Commerce Commission, he may recover as dam- 
ages the différence between the excessive rate and the rate declared 
to be just and reasonable by the Commission, without proof of actual 
injury. It results that anything said in the opinion of this court con- 
trary to the above décision is overruled. Our judgment, however, 
was not based alone upon our opinion as to what was the lawful meas- 
ure of damages, but on other grounds mentioned in the opinion to 
which we still adhère. 

The motion for a rehearing is therefore denied. 

©=5Poi ot.lier cases see samo tojiic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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UNITED STATES v. NASHVILLE, 0: & ST. L. RT. 

(Circuit Court of Appeals, Slxth Circuit. April 2, 1918.) 

No. 3086. 

1. Internai, Revende <S=>25 — Corporations — Taxes — "Palsb." 

Under Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112, Imposing an excise tax 
of 1 per cent, on tlie net ineome of corporations, and providing for a new 
assessment in case of false and fraudulent reports, and for recovery of 
additional taxes, tlie word "false" means untrue or incorrect, and does 
not necessarily mean "inteutionally" or "fraudulently false." 

[Ed. Note. — For other définitions, see Words and Plirases, First and 
Second Séries, False.] 

2. Internal Revenue <S=»28 — Patment — Action. 

It Is the gênerai rule, applicable, not only to customs dutles, but to 
internai revenue taxes, that a common-law action of debt lies in favor 
of the govemment whenevar, by accident, mistake, or fraud, the govern- 
ment has not received full payment of duties and excise taxes. 

3. Internal Revenue ig=528 — Remédies — Statutobt RiaiEDiES. 

In an action to recover internai revenue taxes, such as an excise tax 
on corporations, the rule which dénies the use of any but the statutory 
remedy has no application to the gênerai govemment, unless clearly and 
speciflcally so declared. 

4. Internal Revenue <S=>28 — Excise Taxation — Actions. 

Excise taxes, under Act Aug. 5, 1909, dlffer from state ad valorem 
taxes, in that in the former the law Itself imposes the spécifie tax, while 
in the latter there is no tax imposed until the ofDcers act, and no suit 
for any tax will lie until after such action. 

5. Internal Revenue <g=28 — Cobporate Excise Taxes — Action. 

Act A,ug. 5, 1909, § 38, imposing on corporations an excise tax of 1 
per cent, of their net ineome, to be deterinined by deducting from the 
gross Ineome operating expenses and losses, including a reasonable al- 
lowance for dépréciation of property, and requlring the corporation to 
make an annual swom returii, by subdivision 5 authorizes the Commis- 
sioner of Internai Revenue to amend a retum, or make a retum where 
none has been made, while subdivision 8 expressly extends and niakes 
applicable to the tax ail laws relating to the collection, remission, and 
refund of internai revenue taxes so far as applicable. Rev. St. § 3213 
(Comp. St. 1916, § 5937), déclares that taxes may be sued for and re- 
covered In the name of the United States in any proper form of action. 
Eeld that, regardless of whether the failure to make a reassessment 
would preclude imposition of penaltles, yet, as the act itself Imposes the 
tax, an action may be maintained against a corporation for the 1 per 
cent, excise tax, based on items of ineome omitted, after the expiration 
of the period in which the Commlssioner was authorized to amend the 
retum. 

6. Internal Revenue ®=>28 — Cobporate Excise Taxes— Action — Déclara- 

tion. 

A déclaration in an action by the United States against a railroad cor- 
poration, which after alleging the filing of returns of net ineome by 
the corporation, averred that the returns were incorrect, because includ- 
ing déductions from gross ineome of alleged charges to expenses which 
were not neeessary expenses, as well as charges to dépréciation which 
were not reasonable allowances, and which were not charged against 
the capital valuation of the roadway on the railroad corporation's books, 
is a sufflcient averment that the déductions were not authorized withiu 
Act Aug. 5, 1909, § 38, it being speciflcally alleged that the flrst déduc- 
tions were not neeessary expenses, and that the latter were not reason- 

fi=3For other cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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able allowances for dépréciation; and hence the déclaration is not sub- 
ject to attack on the ground that tlie act dld not requlre Items claimed 
property dépréciation to be charged against the capital valuation on 
the corporate books. 

In Error to the District Court of the United States for the Middie 
District of Tennessee ; Edward T. Sanford, Judge. 

Action by the United States against the Nashville, Chattanooga & St. 
Louis Railway. A demurrer to the déclaration was sustained, and the 
actions dismissed, and plaintiff brings error. Reversed and remand- 
ed, with directions. 

Lee Douglas, U. S. Atty., and Marvin Campen, Asst. U. S. Atty., 
both of Nashville, Tenn., for the United States. 

Claude Waller and Fitzgerald Hall, both of Nashville, Tenn., for 
défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

KNAPPEN, Circuit Judge. In June, 1916, the United States, un- 
der the direction of its Commissioner of Internai Revenue, brought 
suit to recover from défendant an excise tax of 1 per cent., claimed to 
be due from it for each of the years 1909 and 1910, respectively, under 
section 38 of the Revenue Act of August 5, 1909 (36 Stat. 11, 112, c. 
6). The déclaration alleged the filing by défendant with the Commis- 
sioner of Internai Revenue on February 25, 1910, and February 21, 
1911, of returns of its net income for the years 1909 and 1910, respec- 
tively; that both returns were incorrect as to the amount of defend- 
ant's income; that the return for 1909 was incorrect, in that it in- 
cluded, as an item of déduction from gross income, an alleged charge 
of $26,000 to expenses which was not a necessary expense actually 
paid out of income in the maintenance and opération of its business 
and properties ; that the returns for both years were incorrect, in that 
they included charges to dépréciation of roadway, amounting to $249,- 
024.54 for the year 1909 and $239,229.70 for the year 1910, which 
were not charged against the capital valuation of the roadway on its 
books, and were not a reasonable allowance for dépréciation of the 
roadway within the meaning of the act; that the three items named 
were disallowed by the Commissioner of Internai Revenue and held 
by him to be incorrectly charged, and that they were in fact not cor- 
rect and proper déductions from gross income, and that the total 
amounts so deducted, which should hâve been included as net income 
in said returns, were for the year 1909 $275,024.54 and for 1910 $239,- 
229.70; that the défendant was thus indebted to the United States, 
and subject to pav an excise tax of 1 per cent, upon the amounts stat- 
ed; that it had failed and refused to make payment, and that the al- 
leged taxes were thus due from défendant and payable by it to the 
United States. 

The Revenue Act in question (section 38) makes every corporation 
to which it applies "subject to pay annually" a spécial excise tax of 1 
per cent, on its net income, to be determined by deducting from gross 
income, among other things, operating expenses, losses sustained, "in- 
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cluding a reasonable allowance for dépréciation of property," interest 
on indebtedness, and taxes. It requires from the corporation annual 
sworn returns covering the items of claimed déduction named, as vvell 
as others, with provision for further information, if no returns are 
made, or if those made are incorrect, with authority to the Commis- 
sioner (through his agent) to examine the corporation's books, and 
with authority (subdivision 5) to amend a return, or make a return 
where none bas been made, and in the case of false or fraudulent re- 
ports, upon the discovery thereof, at any time within three years after 
the tax is due, to make a new assessment, accompanied by penaUies 
for failure to make prompt payment, with further provision for crimi- 
nal punishment in case of fraudulent retums, and for addition of 
100 per cent, of the original tax in case of return made with false or 
fraudulent intent. 

Défendant demurred to the déclaration upon several grounds, which 
we thus summarize: (1) As to each of the three items in question — • 
that the déclaration fails to show that within three years from March 
1, 1910, and March 1, 1911, respectively, the Commissioner disallowed 
the déductions so shown in its returns or held them to be incorrectly 
charged, or that the commissioner within such three years discovered 
any false, fraudulent, or erroneous returns, or that the Commissioner 
has made any return upon information or any assessment thereon, or 
any assessment against défendant of the amount sued for, and that 
without such assessment no recovery can be had ; (2) as to the thrçe 
classes of items — because no fact is averred tending to show that they 
were not necessary expenses of opération, actually paid out in the 
year in question, or reasonable allowances for dépréciation, as the case 
may be, or that the déductions or allowances were not reasonable or 
legally made; (3) as to the items of alleged dépréciation — because the 
Excise Act does not require that the items shall be charged against 
the capital valuation on defendant's books in order to justify its déduc- 
tion from gross income in arriving at net income, but only requires tliat 
the amount so deducted shall be a reasonable allowance. 

The trial judge sustained the grounds of demurrer which we hâve 
included in Nos. 1 and 2 above, and dismissed the suit without pass- 
ing upon the remaining ground, resting his action upon the proposi- 
tions that the Excise Act does not fix a spécifie charge of a sum cer- 
tain to be paid without an assessment, and which can be coUected as a 
debt owing to the United States, nor does it assess any definite tax, but 
merely subjects the corporation to the payment of a tax to be ascer- 
tained and assessed as specifically provided by the act; such assess- 
ment involving a détermination of the amounts to be allowed as ex- 
penses of maintenance and opération, as well as reasonable allowance 
for dépréciation of property; that no assessment can be made by the 
Commissioner, except upon a return by the corporation, or, in its de- 
fault, by the Commissioner; that a reassessment, in case of an untrue 
return, can validly be made only within three years after the return 
is due by law ; that such assessment is a législative act, and çannpt be 
performed by a court; and that, inasmuch as the déclaration fails 
to show the making by the Commissioner of correeted returns of de- 
fendant's net income within three years after due, or the making of a 
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new assessment, upon corrected returns or otherwise, the United 
States is without remedy. 

[1, 2] The déclaration clearly seeks recovery of taxes on the ground 
that they are owing the United States by reason of untrue returns 
by the défendant with respect to expenses and dépréciation. The word 
"false," when used in this connection in the statute, means "untrue" 
or "incorrect," and does not necessarily mean intentionally or fraudu- 
lentlv false. EHot Nat. Bank v. Gill (D. C.) 210 Fed. 933, 939; Id., 
218 Ked. 600, 602, 134 C. C. A. 358 (C. C. A. 1) ; National Bank v. Al- 
len (C. C. A. 8) 223 Fed. 472, 478. 139 C. C. A. 20. It is the gênerai 
rule, applicable, not only to customs duties, but to internai revenue 
taxes, that a common-law action of debt lies in favor of the govern- 
ment whenever, by accident, mistake, or fraud, no duties or short du- 
ties hâve been paid (Meredith v. United States, 13 Pet. 486, 493, 10 
L. Ed. 258; Dollar Savings Bank v. United States, 19 Wall. 227, 22 
E. Ed. 80; United States v. Tilden, 9 Ben. 368, Fed. Cas. No. 16,519; 
United States v. Chamberlin, 219 U. S. 250, 260, 31 Sup. Ct. 155, 55 
L. Ed. 204) ; and thus that the government may recover a personal 
judgment for a tax, either in a sum certain or when readily reducible 
to certainty, whenever there exists a duty to pay, provided always an- 
other remedy has not been made exclusive (United States v. Chamber- 
lin, supra, 219 U. S. at page 262, 31 Sup. Ct. 155, 55 L. Ed. 204; 
Stockwell v. United States, 13 Wall. 531, 542, et seq., 20 E. Ed. 491 ; 
and see Alaska Mining Co. v. Alaska [C. C. A. 9] 236 Fed. 64, 149 
C. C. A. 274). 

Assuming, then, for the moment, that the excise statute in question 
does not make the remedy by reassessment exclusive, the defendant's 
duty to pay lawful taxes omitted because of its default in making an 
untrue return, and the gover::r.ient's right to personal action therefor 
are obvions. 

[3] The question of first ini))orlance thus is whether the statute 
makes the remedy by way of another assessment on the part of the 
Commissioner, exclusive of ail other remédies. We approach the dé- 
cision of this question, having in mind that the rule which dénies the 
use of any but the statutory remedy has no application to the gênerai 
government, unless clearly and specifically so declared. Dollar Sav- 
ings Bank V. United States, 19 Wall. 227, 238, 239, 22 L. Ed. 80; 
United States v. Stevenson, 215 U. S. 190, 197, 30 Sup. Ct. 35, 54 L. 
Ed. 153; United States v. Chamberlin, supra, 219 U. S. at page 261, 
31 Sup. Ct. 155, 55 L. Ed. 204. 

[4, 5] The Excise Act in question does not expressly make such 
déclaration, and the argument of necessary impHcation to that efïect 
must reckon not only with the gênerai principles we hâve referred to, 
but to the provision (section 38, subd. 8) which expressly extends and 
makes applicable to the tax in question "ail laws relating to the collec- 
tion, remission and refund of internai revenue taxes so far as applica- 
ble to and not inconsistent with the provisions of this section"; and 
the Internai Revenue Act then and now in force expressly déclares 
that "taxes may be sued for and recovered in the name of the United 
States, in any proper form of action, before any Circuit or District 
Court of the United States for the district within which Hability to 
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such tax is incurred, or where the party from whom such tax is due 
résides at the time of the commencement of the said action." Rev. 
St. § 3213, U. S. Comp. St. 1916, § 5937. The provision of the follow- 
ing section, requiring the sanction of the Commissioner to suits for 
taxes, was complied with in the instant case. We thus corne to the 
question whether the provision just quoted is inconsistent with the 
assessment and administrative provisions of the act of 1909. 

Upon careful considération of the provisions of the act and the 
pertinent décisions, we are of opinion that there is no such inconsist- 
ency. The reassessment provisions, so far as requiring statement, 
are thèse: 

By the f ourth subdivision it is provided that : 

"Whenever évidence shall be produced before the Commissioner of Internai 
Revenue which in tlie opinion of the Commissioner justifies the bellef that 
the return made by any corporation • • • is incorrect, • » » the 
Commissioner of Internai Bevenue may require from the corporation * » • 
such further information * • • as he may deem expédient, * • • 
and for the purpose of ascertalning the correetness of such return • • • 
Is hereby authorlzed * * • to examine any books and papers bearing upon 
the matters requlred to be included in the return of such corporation, • * * 
and upon the information so acquired the Commissioner of Internai Kevenue 
may amena any return or make a return where none has been made." 

By the fifth subdivision, to which we hâve already referred, the re- 
assessment made by the Commissioner is required to be paid by the 
corporation immediately upon notification of its amount. There seems 
no room for doubt that, had actual reassessment been made by the 
Commissioner, to correct an untrue return discovered within the three- 
year period, personal action at law would he in favor of the United 
States. The actual making of reassessment within three years has 
been held not necessary. National Bank v. Gill (D. C.) supra, 210 
Fed. at page 940; Id., 218 Fed. at page 602, 134 C. C. A. 358. 

But, assuming that administrative reassessment, including its inci- 
dents of possibly added penalties in substantial amounts and its sum- 
mary method of enforcement (against which a corporation has no ef- 
fective remedy save by suit to recover back), cannot be made af ter the 
three-year period, it by no means foUows that the act intended to 
take from the government power to enforce the payment of a tïix to 
which a corporation is subject, through judicial process and without 
addition of penalty, whereby the corporation is given full opportunity 
to be heard in its défense in advance of enforcement — merely because 
the untrue return was not discovered and corrected within the three- 
year period — especially in view of the express provision of subdivision 
8 above quoted, the gênerai policy of the law to promote, rather than 
to obstruct, the collection of public revenue, and the commonplace 
proposition that, in the absence of statute otherwise, time does not 
run against the government. 

We think the adjudicated cases opposed to such construction. In 
Dollar Savings Bank v. United States, supra, the right of the govern- 
ment to maintain an action of debt for the recovery of certain taxes 
for several previous years which had not been returned or assessed 
as required by law, by reason of the Commissioner's construction of 
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the Revenue Act, as not making such taxes payable, was sustained as 
against a dissent by two members of the court on the ground that 
action would not lie for the tax unless first entered on the assessment 
roll. Express authority to sue was found in the statute we hâve al- 
ready quoted as section 3213 of the Revised Statutes. 

In United States v. Chamberlin, supra, the government sued for the 
amount of a stamp tax upon exécution of conveyances under War 
Revenue Act June 13, 1898, c. 448 (30 Stat. 448-470), as amended by 
Act March 2, 1901, c. 806 (31 Stat. 941), which required the assess- 
ment levy, and collection of a percentage tax upon the "considération 
or value" ^ of the property conveyed, and upon the claim by the gov- 
ernment that the actual considération for the conveyance and the val- 
ue of the lands was a certain sum in excess of the considération re- 
cited in the conveyance and upon which the payment by stamp was 
made. In sustaining the right of action it was said that the penalties 
provided by the act for its violation did not constitute the exclusive 
remedy of the government, and were "without application where, for 
any other reason, the tax bas not been paid and thereby the govern- 
ment bas lost its revenue" (219 U. S. 265, 31 Sup. Ct. 160 [55 L. Ed. 
204]), and that an action for a personal judgment for the tax lies 
"whenever there is due a sum either certain or readily reduced to 
certainty" (219 U. S. 262, 263, 31 Sup. Ct. 159 [55 L. Ed. 204]). Hère 
again express authority to sue at law was found in section 3213 of the 
Revised Statutes. See comment on this décision in Billings v. United 
States, 232 U. S. 261, at page 287, 34 Sup. Ct. 421, 58 L. Ed. 596, in- 
volving action for tonnage tax on foreign-built yachts, under section 
37 of the Revenue Act hère in question. 

If thèse comprehensive décisions are not conclusive of the instant 
case, it can only be because the ascertainment of the taxes under 
considération did not involve the exercise of judgment and adminis- 
trative discrétion, as is alleged to be the case hère with respect to the 
allowance of items both of operating expense and dépréciation — a sub- 
ject to which we shall later refer. 

In United States v. Tilden, 9 Ben. 368, Fed. Cas. No. 16,519, the 
government sued for collection of income taxes assessed under the act 
of July 1, 1862 (12 Stat. 473-475, c. 119), the joint resolution of July 
4, 1864 (13 Stat. 417), the act of June 30, 1864 (13 Stat. 281-285), as 
amended by the acts of March 3, 1865 (13 Stat. 479-481, c. 78), July 
13, 1866 (14 Stat. 137-140, c. 183), March 2, 1867 (14 Stat. 477-480, 
c. 169), and July 14, 1870 (16 Stat. 257-261, c. 255). As against some 
of the taxes it was urged that they were Ijarred by the facts that a 
return had been made for the years in question, taxes assessed there- 
on and paid, and no imperfection discovered until some time later ; as 
to others, that no return had been made, and the amount of the tax 
and the penalty, or only an amount of tax, had been assessed against 
and paid by défendant. Judge Blatchford (later Justice of the Su- 
prême Court of the United States), in a carefully reasoned opinion, in 
which the Dollar Savings Bank and other pertinent cases were dis- 
cussed, held that neither of the facts just stated barred the suit, and 

1 Ail Itallcs in thls opinion are ours. 
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that the United States liad a right of action for the income tax with- 
out a prier assessment in the mode specified in the act creating the 
tax, using this language : 

"The extent of the Ilabllity ot the indivldual for income tax is detîned by 
the statiite. equally with the exteiit of the liability of the banli fur the tax on 
undlstributed eaniliiKs. In each «ise it is necessary, In an action of debt 
for the tax, to resort t.o sonroes of information outside of the statutc, to as- 
certalu the amouut on whioli the ])er centum of tax lixed by the statiite is to 
b(î calculated. In tlie case of the bank, its books and the testimony of Its 
otficers, and lierhaps other uieans of information, niay and must be reworted 
to. In the case of a suit for income tax, the books and accounts of the in- 
dividual, and liis testimony, and iierliaps other meaus of information, may 
and must be resorted to. The différence between the tvvo cases, in that re- 
spect, if there be any, v\ill be, in cvcry case, one of degree merely, not of 
principle. The statute, in imposing the per ceîitiim of tax on the income of the 
indlvidual, makes a cliarge on hini of a suni which is certain for the pur- 
po.ses of an action of debt, bec-anse it can be niade certain tJirougli the action 
of a judicial tribunal, by following tho rides laid down ni the statute. That 
Is the principle of tlie décision in the case of tlie bank, and it Controls the 
l)resent case." 

In the Chamberlin Case, supra (219 U. S. 263, 264, 31 vSup. Ct. 155, 
55 h. Ed. 204), this language of Judge Blatchford was quoted with 
complète approval. In one of the income tax statutes involved in the 
Tilden Case, provision was made for deducting from gross income, 
in ascertaining taxable income, "losses on sales of real estate purchased 
within the year for which income is estimated." In another of the 
açts, déduction was provided for of "ail his losses actually sustained 
during the year arising from fires, floods, shipwreck, or incurred in 
trade, and debts ascertained to be worthless, but excluding ail esti- 
mated dépréciation of values." 

In our opinion the cases cited are directly opposed to the propo- 
sition that an assessment by the Commissioner is a prerequisite to the 
right to sue. The déclaration of the excise act, that every corpo- 
ration subject to its terms "shall be subject to pay annually a spécial 
excise tax" there defined and described, as efrectually dénotes a duty 
to pay and a corresponding right of recovery by suit as do the words 
"there shall be levied, coUected and paid" in the Customs Act of 1816 
(considered in the Meredith Case, supra) and in the War Revenue Act 
of 1898 (considered in the Chamberlin Case). 

We hâve not overlooked the argument that the ascertainment of the 
amount of net income, including items déductible for operating ex- 
penses, and for losses by property dépréciation, involves questions of 
fact, to be determined upon testimony and inferences therefrom, as 
to which reasonable minds may well dilïer. But this does not make 
their détermination exclusively a législative, as distinguished from 
a judicial, act. What is a necessary expense of opération and what 
is a reasonable allowance for property dépréciation are ultimately 
questions of fact, and of no différent kind than those which courts 
are trying every day. The fact that their détermination involves Per- 
sonal judgment does not make to the contrary; courts and juries 
are constantly deciding kindred questions of reasonable care, rea- 
sonable cause, reasonable delay, reasonable compensation, and rea- 
sonable disbursements, ail of which involve the personal judgment 
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of fhe triers. Such questions are essentially judicial; so far as they 
involve légal questions, they are absolutely so. Indeed in the normal 
suit to recover back taxes, paid under protest, questions of fact con- 
cerning the propriety and amount of the assessment not infrequently 
are litigated, and of a nature novi'ise différent from those involved 
hère. Whatever différences there may be between deciding questions 
of "necessary operating expenses" and "reasonable allowance for dé- 
préciation," on the one hand, and, on the other, the value of the land 
conveyed in a suit for the stamp tax "or losses on real estate pur- 
chased" and "losses incurred in trade" in an income tax suit are "of 
degree merely, not of principle." As said in the Tilden Case, supra, 
9 Ben. at page 391, Fed. Cas. No. 16,519: 

"Whether the tax be one on Inconio, or on undistributed earnings of a bank 
added to its (;outingent fund, or on a legacy or a succession, or on any 
other subject of tfix, where a tax of a tlxed percentage is lmi)osed by the 
statute on a sub.iect or object which Is so definitely described in the statute 
rhat its amonnt or value, on which the flxed per ceutum is to be caleulated, 
caii be ascertained and determined, on évidence, by a court, a suit for the 
tax will lie, withoiit an assessment." 

The excise tax System in question differs radically in principle 
from State ad valorem taxation Systems. "There no tax is imposed 
until the officers act, and no suit for any tax will lie until after such 
■iction by the officers." Tilden Case, 9 Ben. 391, Fed. Cas. No. 16,519. 
» iere the law itself imposes the spécifie tax. 

Had there been true return, and an assessment based thereon, it 
may be assumed that no right of action would accrue to the govern- 
ment to recover an additional amount because of an original error on 
the part of the Commissioner, or his subséquent change of mind as to 
the propriety of the amount assessed. But such case is fundamentally 
distinguished from the case we hâve hère, in winch, under the aver- 
ments in the déclaration, the défendant was, as matter of law, liable to 
a tax in excess of that presumably paid by precisely the amount of the 
statutory tax on the items erroneously returned by way of déduc- 
tion. 

We think it clear that one who, through erroneous return, has made 
it impossible for the Commissioner to exercise his judgment upon the 
items affected thereby cannot be heard to object that the only rem- 
edy open to the government is invoked. Indeed, the déclaration avers 
that the Commissioner has "disallowed" the déduction of the items 
in question, and the natural inference therefrom is that, so far as he 
can, he has held the défendant liable for the excise tax thereon. It 
results from thèse views that the learned district judge was in error 
in holding that this suit was barred by the Commissioner's failure to 
reassess. The conclusion we bave arrived at has been reached in 
two cases in district courts: United States v. Threshing Co. (D. C.) 
229 Fed. 1019; United States v. Grand Rapids & Indiana Ry. Co. 
(D. C.) 239 Fed. 153. 

[6] As to the criticism that the déclaration avers no fact tend- 
ing to show that the expenses alleged to hâve been erroneously re- 
turned were not necessary expenses, or that the claimed amounts of 
déduction for dépréciation are not reasonable allowances, we need only 
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say that erroneous or ttntrue return of the operating expenses and 
déductions for dqsreciation is sufficiently averred, and that évidence 
sustaining the allégations of incorrectness necd not be set out. 

Of the criticism that the act does not require that items of claimed 
property dépréciation be charged against the capital valuation on de- 
fendant's books, it is enough to say that the déclaration expressly 
avers that the alleged déductions were not reasonable allowances for 
dépréciation, within the meaning of the act. If more definite or de- 
tailed information is needed to enable défendant to plead or prépare 
for trial, relief by bill of particulars or otherwise is obvious. 

The judgment of the District Court is reversed, and the record 
remanded to that court, with directions to take further proceedings 
not inconsistent with this opinion. 



EDWARDS V. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit Aprll 2, 1918.) 

No. 3065. 

1. PosT Officb ®=335 — Offenses — "Use of Mailb to Defbaud." 

Where défendant, who made a compound to be fraudulently sold under 
the name of a rare and high-prieed drug, used the mails for the purpose of 
ordering his materials, such use of the mails falls within Crimlnal Code 
(Act March 4, 1900, c. 321) § 215, 35 Stat 1130 (Comp. St. 1916, § 10385), 
denouncing tlie offense of using the mails In connection with a sch«ne to 
defraud. 

[Ed. Note. — For other définitions, see Words and Phrases, Second 
Séries, Fraudulent Use of the Mails.] 

2. PosT Office ®=>49 — Offenses — Schemes to Defraud. 

In a prosecution under Crimlnal Code, J 215, for using the mails in 
connection with a scheme to defraud, where défendant sold a compound 
of common drugs as acetyl sallcylic acld under labels indlcatlug that 
It was made in Germany, and drugs of that class, which had bccome 
rare, were commonly made there, and there was a belief that German 
origln was important as tending to insure the quality and therapeutlc 
value of such drugs, the jury might consider the false labels on the ques- 
tion whether def^idant Intended to defraud, for if it is intended to 
brlng about a sale by misrepresenting the quality or idwitity of an arti- 
cle in a particular which would be likely to hâve a persuasive effect 
on the purchaser's mind this may be a sufBclent defrauding. 
8. Criminal IjAW "®=»814(5) — Trial — Instructions — Otheb Offenses. 

In a prosecution for using mails in connection with a scheme to de- 
fraud, whereby défendant sold as acetyl salicyllc acid a compound con- 
taining aoetanilid, without labellng It as requlred by Pure Food and 
Drug Act June 30, 1906, c. 3915, 34 Stat. 768 (Comp. St. 1916, §§ 8717- 
8728), an instruction allowiug the jury to consider that fact, although, 
as the sales were Intrastate, the act had no application, was proper on 
the question of intent to defraud, and not erroneous as allowing the 
jury to consider another offense. 
4. Cbiminal Law "8=371(1) — Bvidenci — Otheb Offenses — Intent. 

Where the question Involved is the défendants Intent, évidence of an 
act havlng a direct bearing on the Intent is admissible, though the act 
be a separate offense. 

e=>For oUier cases se« suas Utste & K^^7-NUMBBR in ail K«7-Number*d Dignta A Indexes 
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In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; John M. Killits, 
Judge. 

Herbert E. Edwards was convicted of using the mails to defraud 
in violation of Criminal Code, § 215, and he brings error. Affirmed. 

Gage, Day, Wilkin & Wachner, of Cleveland, Ohio (Luther Day, 
of Cleveland, Ohio, of counsel), for plaintifï in error. 

Edwin S. Wertz, U. S. Atty., and F. B. Kavanaugh, Asst. U. S. 
Atty., both of Cleveland, Ohio. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Plaintiflf în error (hereafter called 
défendant) vv^as convicted for using the mails to defraud, in violation 
of section 215 of the Criminal Code. Stating only so much of the 
alleged scheme as pertained to one of its several branches, it was 
this : Défendant was a physician, doing business, also, as a manuf ac- 
turing chemist. The drug, acetyl salicylic acid, which had been man- 
ufactured in Germany, had become rare and high priced. Défendant 
made a compound from other comparatively cheap drugs (one of 
which was acetanilid), which compound he labeled and sold under the 
name "acetyl salicylic acid," and, although he made it in Cleveland, he 
caused the labels to say that it was manufactured by a fictitious firm 
in Germany. He did not sell this through the mails, nor, so far as 
appears, in Interstate commerce; but the genuine and common drugs 
which he used in its composition he procured by means of a writ- 
ten order therefor sent through the mails to manufacturing chemists 
in Philadelphia. Upon the sending of this letter rests the supposed 
violation of section 215. 

What may be called defendant's meritorious défense was his claim 
that acetyl salicylic acid was not compounded by any standard for- 
mula, and that his product was, in fact, acetyl salicylic acid and had 
ail its therapeutic efïects — or, at least, that défendant, in good faith 
and reasonably so believed and had no intent to deceive. This dé- 
fense was tried at length, was submitted to a jury under a charge to 
which (on this subject) there was no exception, and was found to be 
untrue. Upon this writ of error, the defendant's complaints are 
three : 

[1] 1. It is said that such a letter as was hère sent was not ma- 
terial "for the purpose of executing such scheme or artifice or at- 
tempting so to do." It is, in substance, urged that the statute con- 
templated only using the mails in the course of the final carrying out 
of a scheme which is ready for that exécution by which the fraud is 
to be consummated. It may be that the words selected and placed 
in the statute were capable of this comparatively narrow construc- 
tion ; but the settled course of décisions makes it now toc late to con- 
sider this question as if it were open. This court has twice recently 
upheld convictions under facts not to be, in principle, distinguished 
from those hère présent, where the charge is one of a fraudulent 
scheme to manufacture and sell a spurious compound, and where the 
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use of the mails was în procuring the innocent raw materîals for ef- 
fectuating this scheme. In U. S. v. Goldman, 220 Fed. 57, 135 C. 
C. A. 625, it appeared that the mails were used, by way of an ad- 
vertisement, to find some one who might be persuaded to become a 
confederate in the fraud — the scheme being one such that a confed- 
erate with the qualities sought by the advertisement was an essential 
élément in carrying eut the plan which the défendant had then com- 
pletely devised. In Shea v. U. S., 236 Fed. 97, 149 C. C. A. 307, the 
mails had been used in circulating an advertisement seeking a vic- 
tim who might be defrauded through the opération of a scheme which 
the défendants had then formed in a gênerai way, but which was 
doubtiess subject to whatever changes the situation might dictate. 
The drugs which the défendant ordered in this case were free from 
fraud, the transaction, considered by itself, was an ordinary purchase 
and sale, and the défendant might hâve used them for a perfectly 
rightful purpose ; the woman who answered the advertisement in the 
Goldman Case might hâve been free from any wrong intent, and 
might hâve been rejected by Goldman and never taken into his plan; 
those who answered the advertisement in the Shea Case would nat- 
urally hâve been free from any fault but might hâve been unsuitable 
material and might hâve received no further attention from Shea; in 
each case, the scheme was not ready for its final exécution ; but in 
each case, the scheme had been formed and laid out by the défendant 
along the main and gênerai lines which would be followed, and in 
each case the materials were used in aid of getting ready for the final 
exécution. If the view of the statute which brings such a procuring 
of materials within its prohibition might be thought too broad, the con- 
struction is one to which we are fuUy committed. 

[2] 2. The court was requested to charge that if the défendant 
honestly believed that his product was rightly called acetyl salicylic 
acid, then the fact that he intended to sell it under labels indicating 
that it was made by a fictitious firm in Germany, would not constitute 
a plan and scheme to defraud within the meaning of section 215. 
The court denied this request but charged : 

"The court says to this Jury, If It did not say It before, that you hâve the 
rlght to go to the use of thèse false names, thèse made-up names, thèse fic- 
titious names on thèse labels, for the puipose of getting an index of the de- 
fendant's mind and lutent. That is a part of the charge in this case. And 
if this charge were nothing more than a charge that the scheme was that 
the défendant would invent the names of fictitious corporations of domestic 
and foreign location, and by the use of those names upon labels otherwise 
false, induce pcople to buy goods otherwise than those they were expecting 
to get, this charge would be broad enough to be a scheme to defraud with- 
in the view of section 215. That much of the scheme is in this charge." 

We are uiiable to say that there was prejudicial error in this charge. 
We do not mean that the statutory scheme to defraud is necessarily 
to be found in every false statement of origin or even that it always 
may be there found; but this charge and refusai must be considered 
on the facts heré involved. It is not denied that drugs of this class 
had been commonly made in Germany, and that there was a common 
behéf that the German origin was important as tending to insure the 
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quality and therapeutic value of the drugs. Under thèse conditions, 
the claim of German origin might well be the controlling considéra- 
tion in bringing about a sale; and that défendant believed it would 
be a material inducement is évident from its adoption by him. It is 
now well settled that whether the purchaser gets something "equally 
as good" and whether he gets an article actually worth the full priée 
he paid are net controlling. If it is intended to bring about a sale by 
misrepresenting the quality or identity of the article in particulars 
which would be likely to hâve a persuasive effect upon the purchaser's 
mind, this may be a sufficient defrauding. Sparks v. U. S. (C. C. A. 
6) 241 Fed. 777, 782, 154 C. C. A. 479; Harrison v. U. S. (C. C. A. 
6) 200 Fed. 662, 665, 119 C. C. A. 78. 

In Horman v. U. S., 116 Fed. 350, 53 C. C. A. 570, this court held 
that "to defraud" and "to injure" were largely équivalent terms ; 
and based upon this holding, it is now urged that where there is no 
intent to accomplish final pecuniary injury, there can be no intent to 
defraud; but this does not follow. In that case, the court was hold- 
ing that the words "to defraud" may reach an injury by force or in- 
timidation as well as an injury by trickery; but we think there was 
no purpose to hold that there must necessarily be an intent to get an- 
other's money without giving value for it ; an intent to get it by mis- 
leading the owner in any particular that afifects his completely intel- 
ligent consent may be sufficient. See Bettman v. U. S. (C C. A. 6) 
224 Fed. 819, 140 C. C. A. 265. 

[3, 4] 3. The court charged the jury that the Pure Food and Drug 
Act (Act June 30, 1906, § 8 [Comp. St. 1916, § 8724]) required that 
any compound containing acetanilid should be labeled to show this 
fact, and that, if not so labeled, it was misbranded and a violation of 
that act; and further charged: 

" * * * This Food and Drug Act was a statute of great notoriety. ïhe 
défendant says that when he engaged in thèse transactions he did not know 
of its existence. He is entitled to so testify before you and hâve you con- 
sider his testimony in that particular. In determining whether or not you 
should believe him in this particular, you hâve a right to lools at him as he 
says he was, his business and his relation to the subject-matter of this par- 
ticular act; you hâve a right to consider whether he should not hâve known 
the existence of this act, and whether or not he dld not, when putting out 
thèse packages, if you find that any one of thèse was mislabeled or mis- 
branded — whether or not he did not violate, iiitentionally, this law. It is 
true that he is not hère under prosecution for misbranding, for violating the 
Food and Drug Act. This is not the prosecution. He is hère under a charge 
of violating auother law of the United States. But you hâve a right, in de- 
termining the character of his transactions, to consider the relation which 
this notorious law bore to his opérations out of which, and becuuse of which 
this charge cornes. It is my duty to say to you that if you believe him when 
he said that, then you ought not to hold against him the fact that he vio- 
lated the act, if he did violate the act, but in considerlng whether or not 
you should believe him when he made that statenient, you must look to the 
fact which he has brought to your attention himself that he was a druggist, 
a chemist and a physician of long standing, whose daily business brought 
him in direct relation with the subject-matter of that act." 

Complaint is made of this charge because: 

"The jury is instrueted that if they believe the défendant violated the 
Food aud Drug Act, they can hold this fact against him in determining the 
249 F.— 44 
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Issue as to whetlier or not he Is gullty of committlng an altogether separate 
and distinct crime— using tlie mails to defraud." 

This complaint has superficial force, but when ail the charge on this 
subject is considered in its relation to the atmosphère of the case, we 
do not think it should be interpreted as a charge that guilt of one 
crime is évidence of guilt of another. The Pure Food and Drug Act 
relates, in the end, to interstate commerce, and there can be no vio- 
lation of the act unless the food or drug is intended to be put in that 
commerce. It was not claimed that défendant had sold his articles in 
interstate commerce, but for the purposes of this trial it was prac- 
tically conceded that he had not, and so it was conceded that he was 
not guilty of any offense punishable by that statute. It is, therefore, 
not to be supposed that when the trial judge referred to "violating" 
the Pure Food and Drug Act, he was intending to speak of pun- 
ishable guilt under that act, or that the jury so understood him. 
The circumstances indicate a much more reasonable and probable 
meaning. This act was generally familiar to druggists and physi- 
cians the country over — the final customers whom défendant intend- 
ed to reach; they commonly understood that, because of the gên- 
erai enforcement and observance of this act, any compound con- 
taining acetanilid would disclose that fact on the label, and they would 
naturally believe that if a compound offered for sale was not thus 
labeled, they could safely use it in cases where acetanilid would be 
dangefous; if défendant knew of this régulation, and hence knew 
of the effect it certainly had upon the purchasing trade, he would 
know that his conduct in omitting any mention of acetaniUd from his 
label would inevitably deceive and defraud the ultimate customers 
for his article. The vital question to be determined by the jury was 
whether défendant actually intended such fraud and deceit by putting 
out his article as acetyl salicylic acid of German manufacture; and 
the part of the charge now under review was in substance only an 
instruction that, in determining whether his intent was fraudulent or 
honest, they could consider the fact, if they found it to be a fact, 
that in the very same transaction he was intending to deceive and 
defraud the same people in another particular. Viewed in this way, 
the charge was not objectionable, and was well within the settled 
rule which permits even complète guilt of another offense to be shown 
where the question involved is the defendant's intent, and where the 
other act has a direct bearing on that intent. See the cases upon this 
subject reviewed and compared in Shea v. U. S., supra, 236 Fed. 102, 
149 C. C. A. 307. 

The judgment must be affirmed. 



ULMAN V. MANHEIMEB 691 

ULMAN V. MANHEIMEB. 

(Circuit Court of Appeals, Sixth Circuit. April 2, 1018.) 

No. 3081. 

1. CONTRACTS ®=5l82(l) — CONSTHUCTION — JoiNT OB SeVEKAL LIABILITY. 

An agreemeiit between liquor salesmen and a corporation entered into 
wlien the salesmen became stockliolders wliereby each agreed to assume 
one-half of the loss wliich mlght be sustained on accounts transferred to 
the corporation for merchandlse shipped to tlie respective customers of 
each, must be deemed several instead of joint and not to render eacli 
salesman liable for losses on account of sales nuide by his associate, for 
otherwlse no effect would be given to the word "respective," this being 
true regardless of the previous practice between the parties whereby the 
two salesmen and another who had formed an association each guaranteed 
to make good any loss of profits credited to the association on account of 
sales made by any of its members. 

2. Corporations <®=123(16) — Pledge or Stock — General Verdict — Spécial 

FiNDINGS. 

In a suit to recover a surplus after a sale of corporate stock alleged 
to hâve bcen held as security, where there was a gênerai verdict for 
plaintiffc', but certain dividends claimed were denied, the dental of the 
dividends cannot be deemed a spécial finding incoiisistent with the gên- 
erai verdict where it was doubtful whether défendant ever received such 
dividends and it appeared, though not from the bill of exceptions, that 
plaintiff's counsel after argument, attempted to withdraw the daim to 
dividends. 

3. Tbial <S=5258(1) — Instructions — Kequest. 

Where in an action on a eontract défendant relied on the pructical con- 
struction by the parties as well as a new and Independent agreement, the 
refusai of an instruction submittlng both théories of défense, but whlch 
the court treated as deallng solely with the practical construction, on 
which issue he had already charged the jury, cannot be deemed error 
where its double aspect was not approprlately called to the court's at- 
tention. 

In Error to the District Court of the United States for the Western 
Division of the Southern District of Ohio; John E. Sater, Judge, 

Action by Léo Manheimer against Adolph Ulman. Judgment for 
plaintiff, and défendant brings error. Afhrmed. 

In the court below, Manheimer, as plaintite, filed a pétition showing tho 
necessary diverse citizenship to give jurisdiction, and further allegiug that 
on April 10, 1911, he was directly indebted to Ulman, défendant in the ac- 
tion, in the sum of about $2,500, and was also indebted upon a guaranty in 
the sum of about $1,300 ; that défendant held, as collatéral security for such 
debts, plaintiff's stock in the Ulman Company, a corporation; that in fore- 
closure of the collatéral security, the défendant sold the stock and realized 
from It and from dividends aboUt $8,700; that thereupon there became due 
to plaintiff the différence, about $4,900, for the recovery of which the action 
was brought. Upon the trial before a jury, plaintiff withdrew his claim as 
to dividends and recovered a judgment for the remainder of his demand, be- 
ing, with interest to the date of the judgment, about $5,500. Upon a writ of 
error, the défendant below brings up a record containing the substance of ail 
the testimony and disclosing a history of the transaction, an outline of whlch 
is sufflcient for présent statement. Some of the questions of fact must hâve 
more detailed statement hereafter. 

Ulman & Co., prior to January 1, 1907, was a partnership engaged in sell- 
ing liquors at wholesale. On that date the partnership became a corpora- 

^saFor otlier cases see same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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tion, under the same name and continuing the same business. In Jnly, 1904, 
Manheimer was a traveling salesman, selling to the retail trade in llQuors, 
and having regular customers, so that lie had a certain degree of established 
business. Goodman was another salesman in a similar situation; so was 
Ehrlich. Thèse three (and another for part of tlie time involved), in July, 
1904, formed an association analogons to a partnership. They will be hère 
designated as the associâtes, or as Goodman & Co. At about the time last 
named, the associâtes made an oral contract with XJlman & Co., the part- 
nership, by which the associâtes were to hâve the exclusive right to sell the 
Ulman goods in certain territory. Ulman '& Oo.'s net profit on such goods was 
to be computed by deducting from the selllug price the cost, the expenses of 
sale, losses, etc., and thèse net profits were to be divided, one-half to Ulman 
& Co., in compensation for their part lu carrying on the enterprise, and 
one-half to the associâtes in compensation for their Personal services; but 
the profits to which Goodman & Co. were entitled were contingent upon the 
actual receipt by Ulman & Co. of payment for goods sold. The niethod of 
bookkeeping by Ulman & Co., followed up imtll .Tanuary, 1907, without ot)- 
jectlon, and which we assume was known, in substance if not in form, to 
tiie associâtes, was thls: A mémorandum ledger account was kept with 
Goodman & Co. To this was credited one-half the gross profits made upon 
each sale by any associate. Against it were charged one-half the expense 
of the sales, one-half the discounts, and one-half of any loss upon auy 
sale made by any associate whenever the transaction had reached the stage 
where It was to be entered upon the books as a loss. Tliere were also charged 
against it ail sums paid to the associâtes on account of their Indicated profit. 
There can be no doubt that if, through a loss upon an account which had 
been considered good, it had developed that the associâtes had been over- 
pald and had received money which turned out not to be profits, there would 
hâve been a liability to repay this excess, or, what is tlie same thing, to 
deduct it from the next profits which would otherwise hâve become payable; 
but there was not, by the associâtes, any guaranty whatever that the ac- 
counts made by them would prove coUectlble or would be pald. There was a 
written contract betweeii the associâtes regarding the disposition of thèse 
profits, which provided in substance that the ])roflts should coustitute a fund 
out of which each of the associâtes should be paid a specilied salary, and that 
the balance of the net profits should be divided in equal shares among the 
associâtes. For the purposes of this case, we may accept the defendant's 
theory that the liability of the associâtes to return to Ulman & Co. any over- 
payment — the only liability there was — was joint and not several. From ac- 
counts kept in this fashion, it api)eared, on January 1, 1907, that plaintiff's 
share of the accumulated undistributed profits, on the theory that ail ac- 
counts were good, was |3,153, and in making elosing bookkeeping entrles at 
the end of 1906, Ulman & Co. carried thls amount to plaintiff's crédit ou his 
Personal account on their books. He also there had prior crédits more or less 
directly the resuit of préviens distributions or payments of his share of the 
profits, so that his total crédits on this account were about if7,5O0. GocHlman. 
one of the other associâtes, was simllarly situated, but with différent amounts 
of crédit. 

AU parties desiring that Goodman and plaintiff should be stockholders in 
the corporation, the Ulman Company, into which the partnership, Ulman & 
Oo., was being transfonned, It was agreed that plaintiff should purchase at 
par $10,000 of the stock from Ulman, who seems to hâve been acting in some 
measure for the corporation. Plaintiff paid for this by transferring to Ulman 
the $7,500 crédit on the partnership books and by giving Ulman his notes for 
$2,500. Goodman made a similar arrangement. The notes contained a pledgo 
of the stock as security for the payment of the notes. The transaction was 
conipleted by the exécution of the contract of guaranty given in the margiu 
slgued by Goodman and by plaintiff.i The parties thereto, Ulman nurt 

1 "Whereas, each of the underslgned * * * t'or a valuable consul, x ition 
duly received is answerable to and now agrées to make good to the Ulliuan 
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Strauss, composed tlie former partnership. Ail the assets of the partnership 
were traiisfeiTed to the corporation and ail the outstandlng accounts made 
by the associâtes were taken over l)y the corporation as assets at their sum 
as carried on the ])artnership books. l'Iaintiff njade sonie paynients to Ul- 
man upon his notes. Souie small losses dcveloped upou acitounts \vhich had 
been thus transferred. and ou the corporation books one-third of the loss 
was char^cd to plaintiff's private aceount (pbnntiff says, without his knowl- 
erlge). In 190», it was ascertaiued that a very large loss, involvinj;, uot only 
profits, but tlie whole selling priée, had occurred npon the aceount of the 
South Caroliiia Dispensary. Tlils sale had becn niade by (iooduian, who îuul 
the Southern territory, wliile plahitilï's territory had been in Colorado and the 
West. Th(> corporation cliarsed one-third of this loss to plaintiff's private 
aceount. and, when plaintifC disputed liahility, défendant sold hi.s stock un- 
der the pledsc, reali'/.lng !f8,100. The matter in dispute was whether, under 
the coniract of January 10. 1907, plaintiff was llable for losses upon accounts 
for goods sold by any of the associâtes betore January 1, 1907, or was liable 
only for losse.s upon the accounts which he had made in his Western terri- 
tory. fpon the lutter theory, plaintift was entltlcd to the verdict which he 
recovered (uniess for one subordinate <iuestion) ; upon the former theory, his 
liabillty was greater than the entire proceeds of tlie stock sold. 

Simeon M. Johnson, of Cincînnati, Ohio, for pkintifï in error. 

Dolle, Taylor, O'Donnell & Geisler and Jas. B. O'Donnell, ail of Cin- 
cinnati, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
When we read the contract of January 10, 1907, in connection with the 
admitted circumstances, we think it niust be construed according to 
plaintiff's theory. There are considérations tending in the opposite di- 
rection, but, upon the whole, they are overbalanced. Chief among thèse 
is the fact that through this construction Manheimer finally realizes 
the $3,153, and perhaps further suins, contingently credited to him, 
but which, as events happened, he would not hâve been entitled to if 
the old arrangement had continued unchanged. Assuming, as is en- 
tirely clear, that, under the old arrangement, this crédit to plaintiff 
of $3,153 would bave been rightfully canceled when the South Caro- 
lina loss occurred, its cancellation would still seeni to be rightful if 
the extent and character of the plaintiff's liahility had reniained un- 
Company, an Ohio corporation, one-half of any loss, which may be sustained 
by sald company on auy of the accounts transferred to it for merchandisf! 
shipped by Ulnian Coniiiany to <nir re.siiective customers. * * « 

"Wliereas, each of the undprsi};ned * <■ * has deposited with the said 
Adolph Ulraan as trustée for the t'iman Company the respective shar&s 
of stock owned by each in the Ulnian Company, as security for the perform- 
ance by each of his agreement aforesaid with the rif;ht in said trustée to 
sell said stock on such ternis at sucli time, in such inanner and ou such 
notice to us as to him may seeui best. to make good any of said loss for 
which we are respectively liable whenever the same may be sustained. 

•"Xow, therefore, in considération of the i)remises and one (.fl) dollar paid 
to each of us by the said Adolph Ulnian, trustée as aforesaid, we each .sever- 
ally agrée to and with the said Adolph Ulman, trustée as aforesaid, that he 
shall retaiu said stock in his possession as said trustée untll it is finally as- 
certained to his satisfaction that no loss will be sustained by the Ulman 
Company on the accounts aforesaid. • • » " 
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changed. In other words, under the old arrangement, Manheimer 
would hâve been subject to lose this sum through the failure of one 
of Goodman's sales; plaintiff's then liability was, to that extent, joint 
and not separate; and it would be natui-al to think that plaintiff's 
liability under the new contract would be of the same joint charac- 
ter. However, we find that the extent of his liability was very mate- 
rially changed. It was increased perhaps many fold. It had extended 
only to the associâtes' one-half of the profits made by the Ulman part- 
nership upon a sale ; but thèse accounts were being taken over by the 
corporation at their face value in payment of its capital stock. The 
old association relations were ending; they were assuming new rela- 
tions to each other and to the corporation ; and it was not out of place 
for the corporation to require, as it did, a guaranty of payment or 
against any loss on thèse accounts. Plaintiff niight hâve been very 
willing to continue his agreement to give back profits that had come 
f rom a sale by any of the associâtes ; it was a very différent thing to 
ask him to guarantee the accounts. He would be familiar with the 
facts attending his own sales and with the pecuniary condition of his 
own customers in the Western territory. He would know nothing 
about those in the Southern territory, except what Goodman might 
hâve told him. It would be natural and probable that he should be 
willing to give a positive guaranty as to his own customers in ex- 
change for the surrender of his liability to repay profits which he 
had received from Goodman's sales. It would ht unnatural and im- 
probable that for the same considération he should be willing to 
guarantee Goodman's sales. The language of the contract is con- 
sistent with this interprétation. It had been well understood that 
each of the associâtes had his own customers in his own territory; 
the agreement is signed by two of the associâtes, plaintiff and Good- 
man ; and it says that : 

"Each of the undersigned * * • agrées to make good to the Ulman 
Company * * * one-half of any loss which may be sustained by sald 
Company on any of the accounts transferred to It for merchandlse shlpped 
by Ulman Company to our resi)ectlve customers." 

And again : 

"Each of the undersigned * ♦ • bas deposited • • • the respec- 
tive shares of stock owned by each * * * as security for the performance 
by each of his agreement * * * to make good any of said losses for which 
we are respectively liable." 

Not only does the use of the word "respective" and "respectively" 
import the idea that each associate was contracting only with référence 
to the losses connected with his own customers ; but, unless this is 
the meaning of the contract, there is no satisfactory force in the words 
"each of the undersigned." 

It is argued that this language was adopted so as to make the con- 
tract liability several as well as joint; but this conclusion présupposes 
that otherwise existing merely joint liability which the word "respec- 
tive" négatives. When several individuals are to share in a liability 
of which each has created a part, and it is desired that ail should be 
liable, and that each should be liable for the whole, it is the customary 
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language of the law ta déclare that they are jointly and severally 
liable. When a skilled draftsman, acting for the party to which the 
obligation was owing, departed from this familiar formula and said, 
"Each of us agrées to be liable for our respective shares," we think 
the conclusion inévitable that the liabilities were fractional, and not 
unitary. Otherwise, the word "respective" becomes not merely sur- 
plusage, but contradictory. For définitions and constructions of "re- 
spective" or "respectively," see Alsop v. Russell, 38 Conn. 99, 103 ; 
Wolf V. Lake Erie Co., 55 Ohio St. 517, 45 N. E. 708, 36 L. R. A. 812 ; 
Messer v. Jones, 88 Me. 349, 34 Atl. 177 ; Patrick v. Royle, 13 Q. B. 
98, 112. 

We may concède that if thèse vv^ords were to be considered by them- 
selves, without knowing the situation to which they were applied, there 
might be enough of ambiguity, so that the construction we hâve 
adopted would be compelled to yield to the effect of a practical con- 
struction by the parties; but the trial court took the view that there 
was such an ambiguity, and submitted to the jury the effect of the 
practical construction which défendant alleged and plaintifï denied, 
and the verdict of the jury has the effect of a finding that the plaintiff 
was right in his déniai. The subject of interprétation through practi- 
cal construction is theref ore eliminated from the case ; and when we 
hold, as we do, that as matter of law the liability was distributive, and 
not in gross, ail the error alleged on the subject of évidence to ex- 
plain or interpret becomes immaterial. 

We find no prejudicial variance between the contract of guaranty of 
payment made with the corporation, as alleged in the pétition, and the 
contract of guaranty against loss made with Ulman, as shown by the 
proofs. Ulman was, in this respect, a trustée for the corporation. 
There was only this one written contract between the parties, and 
the défendant was never misled or prejudiced in the least. 

[2] It is plain enough from the figures that the jury allowed ail 
of plaintiff's claims described in the pétition, except for the dividend 
which it was said belonged to plaintiff and had been received by de- 
fendant, and that this claim for dividend was rejected. Défendant 
now argues that the action of the jury in accepting defendant's posi- 
tion about the dividend was, in effect, a spécial finding, inconsistent 
with the gênerai verdict. This claim would require examination, were 
it not for the fact, alleged by counsel and not disputed, that in the 
final argument to the jury, and after the judge had charged upon 
the subject of this dividend, plaintiff's counsel became doubtful of 
the sufficiency of the proof to show that the défendant had ever in 
fact received it, and so withdrew the item from the jury. This oc- 
currence is not a part of the record of the trial, as fixed by the bill 
of exceptions; but it is enough to say that the rejection of the item 
by the jury may hâve been because of this or for some similar reason, 
and so is not necessarily inconsistent with the gênerai verdict rendered. 

[3] By an amendment to the answer, défendant claimed that, even 
if the written contract of January 10, 1907, was only that plaintiff 
would make good losses on the accounts of his own customers, yet 
that the next year, when the dividend on his stock became payable 
from the corporation to plaintiff, and when, by the terms of the 
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pledge, défendant had the right to take this dividend and apply it 
on the notes due him, plaintiff, in considération of défendant aban- 
doning that right, orally agreed to assume liability for ail the custom- 
ers' accounts, Goodman's as well as his own, and to allow the dividend 
to be applied by the corporation upon that joint liability. During the 
trial, there was some évidence tending to support this ansvi'er; but 
that distinct issue received little attention. At the end of the trial, 
défendant submitted a séries of spécial requests, No. 2 of which was : 

"If the jury should find that the parties to the wrlting of Januaiy HJ, 
1907, sued on in the within action, hâve theniselves construed the writing as 
not the contract between theni, but subsequeiitly entered into an agreement, 
whether verbally or by conduct, difCereiit frorn that set forth in the con- 
tract, then I charge you will adopt and give effect to the hiter agreement." 

This was refused. If it had distinctly presented the issue raised 
by the amended anwer, there would be force in the contention that 
the refusai was error, though it is not clear how this new oral agree- 
ment would hâve escaped the statute of frauds. However, it is not 
certain that the request was aimed at this défense. The same acts 
and words relied on to show the new contract were relied on also 
to show the practical construction of the old; both the testimony 
and the second request had this double aspect; the court seemed to 
regard this request as directed to the subject of practical construction 
and charged fully upon that subject; and neither by exception nor by 
a further request was the trial court advised that this request was 
intended to présent specifically the défense of a new and independent 
contract. We conclude that fairness to the trial court requires that 
a point of this kind should be clearly and distinctly brought to his at- 
tention, and that error cannot be predicated solely upon the refusai 
of a request which covers up as much as it discloses of the conten- 
tion afterwards made. 

The judgment is attirmed. 



WEGE y. SAFE-CABINET CO. 

(Circuit Court of Appeals, Sixth Circuit. April 3, 1018.) 

Ko. 2982. 

1. CoNTEACTs tS=1.52— Construction — Langtjage. 

ïhe language of a contract itself must control, unless the parties them- 
selves liave placed a practical construction upon it to the coutrary. 

2. Master and Servant @=»02 — Inventions of Servant — Agreecments to As- 

SIGN — CONSTKUOTI'ON OF PATENT. 

A patent for a sheet métal safe or cabinet, issued to défendant, licld 
one for au iniprovement in the safe cabinet art, and within the ternis of a 
contract requiring défendant to treat as the property of his employer 
ail his improvements in a safe-cabinet and his inventions embodying any 
priuçlples of safe-cabinet construction. 

3. Specipic Performance i©:=>71 — Contkacts — Patents. 

When couched in unambiguous terms, a contract obllgating an inventor 
to treat ail inventions and patents applicable to a partlcular art as tlie 
property of his employer is specilically enforceable. 

®=3For other cases sec same topic & KBY-IvUMBBR in ail Key-Numbered Digests & Indexes 
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4 CoNTBACTS <S=3l08(2) — Validitt — Public Poi-icy. 

Where défendant agreed that any patents lor improvements or Inven- 
tions which he might secure in a particular art should belong to his em- 
ployer, sncli contract, though applylng to a patent for an Improvement in 
tho art secured after défendant terminated his employnaent, is not in- 
valid, as opposed to public policy, for, if the contract was limited to pat- 
ents secured during the term of service, défendant might well évade ita 
provisions. 

6. Master and Servant <S=»62 — Inventions of Servant — Assignmbnt. 

Where the contract between défendant and his employer, requiring 
hlm to act as superintendent of the employer's manufacturing business, 
provided that any patents for Improvement and inventions in the article 
manufactured should become the property of the employer, défendant is 
impliedly bound to assign such patents. 

6. Appeal and Kbbor <S=1079 — Krieps — Waiver of Erbor. 

Where nothing more than the bare assignment of error Is set forth In 
the brief, the error must be deemed waived. 

Appeal f rom the District Court of the United States for the Southern 
Division of the Western District of Michigan; Clarence W. Sessions, 
Judge. 

Bill by the Safe-Cabinet Company against Peter M. Wege. From a 
decree for complainant, défendant appeals. Affirmed. 

Fred Chappell and Otis A. Earl, both of Kalamazoo, Mich., for ap- 
pellant. 

F. D, Campau, of Grand Rapids, Mich., T. J. Summers, of Marietta, 
Ohio, and James L. Steuart, of New York City, for appellee. 

Bcfore WARRINGTON and KNAPPHN, Circuit Judges, and 
McCALIv, District Judge. 

WARRINGTON, Circuit Judge. This is an appeal from a decree 
requiring Wege to assign certain letters patent and ail his rights there- 
under, including ail claims for past infringements of the patent, to the 
Safe-Cabinet Company. Wege and the company entered into a written 
contract on August 7, 1909, whereby Wege was engaged as super- 
intendent of the company upon a salary schedule fixing his compensa- 
tion according to the amount of business which the company might 
transact in a séries of years, commencing with a minimum salary of 
$3,000, and running to a maximum of $5,000. On September 8th 
following they entered into another written contract, which required 
the company to issue to Wege 50 shares, of $100 each, of its fuUy 
paid common stock, and Wege to render services to the company in 
substance embracing (a) "ail présent and future mechanical improve- 
ments of the safe-cabinet," and (b) "ail developments and inventions 
embodying any or ail the principles involved in the safe-cabinet con- 
struction, due in part or altogether to" Wege's "talent and labor," and, 
when made the subjects of United States patents, such patents "and 
what they may lawfully include" were to be the property of the com- 
pany. A second clause of this contract reserves to Wege "full property 
rights in ail patents secured by him for inventions in steel or other 
construction, except as above stated, which are due to his talent and 
labor, except as may be modified by mutual agreement hereafter," 

i9=>For other casa* ■•« aame toplc & KEY-NUMBBR in ail Key-Numbered Disests & Indexes 
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and as to patents so secured by Wege and not covered by the first 
clause the parties were to agrée upon their purchase or use by the 
Company; Wege agreeing to offer such excepted patents to the Com- 
pany "before undertaking to market any of them elsewhere." 

March 25, 1910, the parties made another contract in writing sup- 
plemental to and without intending to modify the préviens contracts 
of August 7 and September 8, 1909. By the first clause tlie com- 
paay agreed to retain Wege as its superintendent o£ construction for 
five years from February 1, 1910, under his "guaranteed salary con- 
tract" of August 7, 19Q9, with the understanding, however, that he 
should "give his undivided time and service" to the company and 
to its satisfaction. By the second clause of the contract, and as an 
additional compensation for his service and for his "inventions and 
patents on the safe-cabinet construction proper (ail of which by pre- 
vious existing contracts are and shall be the absolute proper-ty of 
said company)," the company agreed to pay Wege 2 per cent., pay- 
able quarterly, of ail its business in safe-cabinet construction during 
the life of "any and ail safe-cabinet construction patents," or so long as 
he should remain or be willing to remain in the company's employ,, 
"irrespective of the time period of five years named herein." 

November 3, 1911, the parties made another supplemental con- 
tract in writing, by which the company purchased the 50 shares of 
capital stock which it had previously issued to Wege as stated, pay- 
ing therefor $5,000 in cash, and the second clause of the contract 
of March 25, 1910, was canceled, including the obligation of the 
company to pay Wege 2 per cent, quarterly on its safe-cabinet busi- 
ness, though it is to be noted that before this second clause was can- 
celed Wege had been paid under the 2 per cent, provision rhe sum 
of $3,595.39. Thus, Wege was at last guaranteed his position a& 
superintendent for at least five years from February 1, 1910, under 
a salary graduated between $3,000 and $5,000 according to the 
amount of the company's business in its safe-cabinet construction, 
and was also paid a total of more than $8,500 on the faith of his 
promise to treat as the company's property ail of his improvements of 
the safe-cabinet and ail of his developments and inventions embody- 
ing any of the principles of the safe-cabinet construction. 

He carried out thèse contracts for a time, both as superintendent 
and inventor. Of his own accord he left the company's service as 
its superintendent February 1, 1912, just tvvo years after the guaranty 
of his position began to run ; but before leaving he conceived at least 
four inventions in the safe-cabinet art, and appHed for patents upon 
ail of them. Patents upon three were issued to him as assignor to 
the company prior to severing his employment as superintendent, and 
upon the other after that event. Thèse patents may be identified 
thus: No. 993,483, May 30, 1911, relating to a door which the draw- 
ings show is a safe-cabinet door; No. 993,627, May 30, 1911, pro- 
viding for an improved "cabinet, safe, or other walled structure," 
and the drawings show a safe-cabinet; No. 999,929, August 8, 1911, 
which is declared in the spécification to be "particularly adapted for 
fireproof cabinets and safes"; No. 1,038,038, September 10, 1912, 
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relating to a "combined shelf and partition, more especially for sheet 
métal cabinets." 

[1, 2] Wege refused, however, to accède to a demand of the Com- 
pany to assign to it the patent in suit, and this resulted in the prés- 
ent action. Whether Wege is under contractual obligation to assign 
this patent is the issue. Wege applied for the patent August 16, 
1912, and it was issued February 25, 1913, No. 1,054,325, entitled 
"Sheet Métal Safe or Cabinet." In view of W^ege's covenants with 
the Company, before pointed out, it is important briefly to consider 
the meaning and scope of saf e-cabinet construction, in connection with 
the subject of the patent in suit. This is not to imply, however, that 
the comparison so suggested need be carried to the extent usually 
required in a patent suit. We are not called upon, for instance, to 
pass upon any question of validity or infringement of the patent in 
issue. We hâve only to détermine whether the subject-matter of the 
patent falls fairly within the category of "safe-cabinet" or "safe- 
cabinet construction," as those terms were used in defining the con- 
tractual obligations of the parties. 

The business of producing what is known as the safe-cabinet ap- 
pears to hâve originated in 1905 with a copartnership, which was 
carried on under the name of the présent appellee and was subse- 
quently converted into a corporation. Willis V. Dick, a member of 
this copartnership and now président of appellee, testified that he 
manufactured "a fire-resisting product known as the safe-cabinet 
produced by the Safe-Cabinet Company," and, further, that he "was 
the inventor of the original safe-cabinet." Although it is insisted 
that some of the éléments of his safe-cabinet are old, we do not find 
any contradiction of this testimony. A patent was issued to Willis 
V. Dick, January 9, 1906, No. 809,497, entitled "Fire-Resisting Cabi- 
net." He States in his spécification: 

"The object of this invention Is to provide a fire-reslsting cabinet, chiefly 
of sheet métal, whieh shall be of simple and economlcal construction, and in 
which papers, documents, and other perishable thlngs may be storetî with rea- 
sonable assurance agalnst loss or injury by flre and water, especially in in- 
clplent conflagrations." 

The structure is described in détail in his spécification and is il- 
lustrated by accompanying drawings. Its appearance is similar to that 
of the old type of safes. Its interior is equipped with shelving de- 
signed for the filing of papers, documents, and the like; the end (or 
side) and back walls, as also the two doors in front, are composed of 
exterior and interior vertical plates of sheet métal, which are so spaced 
and fastened one with another as to form air chambers between 
them; the base and top are composed of heavy sheet métal suitably 
adjusted and, through the use of bolts and nuts or rivets, fastened 
to the walls. The interiors of the sheet métal walls and of the doors 
of the cabinet are provided with a sheeting of asbestos to protect 
them against beat. Métal tie pièces and braces are used for Con- 
necting the vertical terminais of the end and back walls and bracing 
them; and the spécification suggests that the paneling of the métal 
will add to the rigidity of the structure and also enhance its appear- 
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ance. The doors are provided with lips ail around, so as to lap on 
the front of the cabinet and on each other, and are provided with 
combination lock, etc. The prominent results sought to be obtained 
by this construction, according to the spécification and claims, were 
its double walls, lightness, rigidity, fire-resisting qualities, and econ- 
omy. 

The claims do not specify doors, and it is to be noted that some of 
the models introduced hâve doors and some hâve not. A number of 
the claims relate to the interior shelving, which is not important 
in the présent suit. Claims 1, 2, and 9 may be treated as typical, so 
far as présent pertinency is concerned, of the patented device; they 
are copied in the margin.-' 

A spécifie description of a patented structure confessedly belonging 
to the safe-cabinet art is to be found in Safe-Cabinet Co. v. Globe- 
Wernicke Co., 242 Fed. 497, 155 C. C. A. 273 (C. C. A. 2). The 
patent there in suit. No. 999,929, was one of those issued to Wege 
as assignor to the présent appellee, as above pointed out.^ The pat- 
ent was held anticipated and invalid; and it is to be observed that 
one of the anticipating patents there cited and commented on was 
the Dick patent, above partially described for purposes of the présent 
case. In alluding to the Dick patent, Judge Rogers said (242 Fed. 
at page 505, 155 C. C. A. at page 281): 

"Also prior in tiuie to Weffe is tlie Dicl; patent, Nd. 80!.).4i)7, applied for on 
February 7, 1905, ami issued on Januai'y 9, 191M). Tliat was sranted for 'nevv 
anf] usefiil Improvemeiits In flre-resistiiig cabinets.' Tiie specifleiition discloses 
a double walled .sheet nictal cabinet of ttie gênerai siiape and outliiie of ttiat in 
which it (the coinplainsmt) now claims to eniploy the invention of tlie jiatent 
in .suit. It describes '])aneling of tlie métal' as einployed to î;iye rigidity to 
the struc-tnre, and uses interlockin^ flanges to .loin tlie sheet métal par(.s to- 
Setlier, but reinforces thèse joints by the use of screws and rivets. It is lu- 
distinguishable in function and in gênerai appearance from the patent in suit." 



1 "1. In a flre-resisting cabinet, the combination, with a base, of end and 
back walls of sheet métal, said end wall having an inwardly standing vertical 
tei-minal portion le and said back wall having an outwardly standing vertical 
terminal, a tle pièce for Connecting the said terminais of said end and back 
walls consisting of a doubl.y and opi)ositely grooved pièce in whic'li said ter- 
minais Project, and meaus for securiug said pièce to said terminais." 

"2. In a tire-resisting cabinet, the combination, with a base, of end and back 
walls of sheet métal, a tie pièce and brace for Connecting the vertical terminais 
of said end and back walls and braciug the same, consisting of strip of métal 
bent to form a double groove into -which the said terminais projéct and a wing 
to constltnte the brace." 

' "9. In a fire-resisting cabinet, the combination with a suitable base, of the 
vertical casing tliereof comprlsing an outor wall of sheet métal made in three 
jiieces. to wit, end portions 1 having back portions i" intégral therewlth ex- 
tending partially across the back, and portions Ib intégral with the end por- 
tions extending partially across the front and a portion 2 Connecting the edges 
of the portions la at tlie back, and aninner ^^■all also of sheet métal extending 
parallel to the outer wall and joined thereto at or uear the edge of the wall ib, 
substantially as described." 

2 The complète double wall feature of the structure described in this patent 
is to be particularly noticed, siiice it shows that Wege, as well as the company, 
regai'ded this feature as a distinct élément of safe-cabinet construction more 
Ihan a year and a half before the patent in suit was issued. 
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Examination of that décision, in connection with the fact that 
Wege considered himself bound to assign the patent there in suit 
to the présent appellee, cannot fail to show that when designing that 
device Wege regarded the principles of saf e-cabinet construction as 
at once broad in scope and calHng for development. That he believed 
the subject was meritorious is shown by his testimony in the présent 
case: 

"It Is a flreproof article, and It is tlie Ughtest fireproof article In steel fur- 
nlturel hâve ever seen." 

And although the patent hère in issue contains ail the essential 
éléments, or their équivalents, of the safe-cabinet construction, yet 
Wege in effect relies on a single feature and the claimed relation 
of that feature to the other éléments of the patent, to show that the 
patent does not belong to the safe-cabinet art. We hâve seen that 
Wege applied for the patent August 16, 1912, a few months after he 
quit the company's service as superintendent. He stated in his spécifi- 
cation that he had "invented certain new and useful improvements 
in sheet métal saf es or cabinets" ; also : 

"This invention relates particularly to improvements in slieet métal safes 
or cabinets, with slieet métal walls. Whlle niy improvements are particularly 
available for safes and the like, and I hâve illustrated the same embodied in 
a safe structure, the invention may be made use of in double walled structures 
in various relations." 

The main objects of the invention, he in substance adds, are "to 
provide an improved sheet métal walled structure which is'" (1) "Hght 
and simple," "economical to produce," "easily and quickly assembled" ; 
(2) "very rigid" ; (3) "in which the passage of heat through the wall 
joints and door joints is quite effectively prevented." It is unneces- 
sary to point out the practical identity in name and objects of this 
structure with the name and objects of the safe-cabinet; this is 
manifest. Further, the drawings throughout illustrate a safe-cabinet 
and nothing else; and it has been placed in direct compétition with 
appellee's safe-cabinet. 

What Wege does hère is to place two rectangular métal frames 
within the walls to engage and reinforce them. The rear frame 
is held in place between the outer and inner rear walls, such inner 
wall engaging the entire inwardly turned flange of the frame ; the 
front frame is contained within inwardly turned angle (langes of 
the front terminais of the outer top, bottom and side walls ; the front 
frame and the edges of the rear wall engage respectively the front 
terminais and the rear terminais of the inner top, bottom, and side 
walls; spécifie description of thèse parts, or of the mode of assembling 
them, is not of présent importance; it is sufficient to say that the 
structure is a double wall safe-cabinet. The most that can be said 
of the frames is that they serve to enhance the rigidity of the struc- 
ture. When once placed in position, they differ in form, though not 
in function, from the frame of the patent. No. 999,929, turned over 
to appellee by Wege in pursuance of his contract, as already stated 
(see in this connection Safe-Cabinet Co. v. Globe- Wernicke Co., supra, 
242 Fed. at page 501, 155 C. C. A. 273); but, save in matter of de- 



702 249 FEDERAL EEPOETEB 

grée, it is hard to perceive any material différence in either function 
or opération between the f rames of the patent in suit and the métal 
tie pièces and braces above pointed out in the Dick patent (see clairas 
1 and 2, note 1, supra). True, as before indicated, counsel urge in 
Wege's behalf that the frames of the patent in suit are made distinct 
éléments of each of the combinations recited in ail but one of the 
claims, and that thèse frames and their connections with the other 
parts constitute the subject-matter of the patent; and the décision 
of this court in the Scaife Case, 209 Fed. at pages 214, 215, 126 C. 
C. A. 304, is cited in support of a contention in substance and effect 
that the claims of the patent in suit must be construed as entitling 
Wege to combine and use with his frames the old parts of the safe- 
cabinet; in other words, that by introducing into its construction 
a new method of bracing and strengthening the safe-cabinet he could 
rightfully monopolize the whole. This ignores alike the contract on 
which the instant case is founded and the fact that no contractual 
question was involved in the Scaife Case. The présent contract is 
explicit, and, unless the parties themselves hâve placed a practical 
construction upon it which is inconsistent with the recovery hère 
sought, the language of the instrument itself must control the case. 

It is insisted for Wege that the patent in suit is but a development 
of what is called the Unette patent, No. 993,484, which was issued 
to Wege May 30, 1911; and it appears that on December 5, 1911, 
the Company gave to Wege a certificate that the contract between the 
parties did not involve the Unette patent, and that he was "free to 
deal with this particular patent according to his own will and op- 
portunity." It is to be observed that this certificate was delivered 
about one month after the date of the last contract the parties entered 
into. We are unable to appreciate the claimed relevancy of this 
patent to the présent controversy. In the first place, the Unette 
patent does not call for a double wall structure within the meaning 
of safe-cabinet construction; it only calls for a supplemental interior 
wall on two sides to secure the bracing pièces in position. The rea- 
son for not following the Unette plan is to be found in Wege's spécifi- 
cation for the patent now in suit : 

"A double walled structure Is secured which is of very great advantage In 
safes and structures of llke character." 

Assuming, as counsel claim, that double walls were old, yet this 
could not help Wege. Since double walls were an essential feature 
of the safe-cabinet at the time Wege entered into the contract in issue, 
he could not thereafter appropriate this élément to himself as part 
of an improved safe-cabinet upon any theory either that the élément 
was old or that the élément was contained in his Unette patent. In 
the next place, it is true that for the purpose of strengthening the 
Unette device Wege placed métal angle braces, calling them in his 
claims "angular bracing pièces," at the corners of the structure, though 
the arms of thèse braces were made to extend only short distances 
from the corners. Thèse angle braces may be helpful in a partially 
double wall structure, like the Unette, but they hâve never been 
used in a double wall structure, like the safe-cabinet. It was there- 
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fore not «nnatural for the company in December, 1911, to yield as it 
did to Wege's solicitation to give him the certificate in question. It 
is an entirely différent matter, however, for Wege now to claim that 
he thus secured a right, not only to convert the Unette into a double 
wall safe-cabinet, but also to make a distinct improvement upon 
the bracing features of the safe-cabinet, and then treat the invention 
as his own property. The language of the certificate does not warrant 
such results as thèse. Wege was left "free to deal with this particular 
[Unette] patent according to his own will and opportunity." It was 
that patent, not the patent in suit, to which that language was ap- 
plied. Saying that Wege might "deal" with the Unette was far from 
saying that he might convert the device into a structure that would 
destroy both the contract and the safe-cabinet. 

Another Wege patent, No. 1,017,354, issued February 13, 1912, 
is ofïered to show that the company recognized the right of Wege to 
use métal corner braces similar to those of the Unette patent, and also 
in a structure of extraordinary width to employ an intermediate métal 
interlocking pièce to connect with an arm of each of two opposed cor- 
ner braces, leaving the other arms of such corner pièces of their normal 
length. This interlocking connection is effected by making a recess 
and a tongue near the end of each of such opposed corner bracing arms 
and near each end of the intermediate member, so that such recesses 
and tongues will register one with another. Hère again we find, as in 
the Unette patent, an inner supplemental wall on two sides of the 
structure to hold the interlocked pièces in place. It does not appear 
that this structure has been specially adapted to safe-cabinet construc- 
tion, nor that it has ever been used in a construction of that kind. The 
patent was offered to the company, however, if it would accept and 
pay for it under the second clause of the contract. Our attention is 
called to the circumstance that the président of appellee appear s to 
hâve been one of the witnesses to the letters patent ; but this, Uke the 
refusai to accept the patent, would seem to signify that the interlocking 
device was not regarded as useful. It is vain for counsel to say that 
the company's attitude toward this patent was not consistent with its 
demand for an assignment of the patent in suit. That patent is not 
like the patent in suit; but, if it were assumed that a mistake was 
made in not demanding its assignment, this could not affect the va- 
lidity of the demand made for the patent in suit. 

[3] In view of ail the facts we are convinced that the patent in suit 
is a development of the safe-cabinet, and not of either the Unette pat- 
ent or the patent last considered (1,017,354), and hence that the case 
must be controlled by the first clause of Wege's contract of September 
8, 1909. This contract is distinct from the one employing Wege as 
superintendent, and according to its terms it is still subsisting. As 
we hâve seen, the first clause of this contract obligated Wege, in con- 
sidération of $5,000 in paid-up stock of the company, to turn over to 
it ail of his "présent and future mechanical improvements of the safe- 
cabinet" and ail of his "developments and inventions embodying any 
or ail the principles involved in the safe-cabinet construction." At 
the dates of thèse two contracts the company was the owner of the 
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Dick patent, and under this patent was engaged in the business ol 
producing the saf e-cabinet ; through the contracts Wege became pe- 
cuniarly interested in the company ; both his salary as superintendent 
ànd the value of his stock were to be directly afïected by the success 
of the business. It hardly can be doubted that in such circumstances 
it was compétent for the parties to bind themselves according to the 
covenants of the first clause of the contract of September 8, 1909. It 
is true that contracts of this character are more frequently entered 
into with référence ta assignments of particular patents and protec- 
tion of the assignées against impairment, if not destruction, of the 
value of the patents through improvements subsequently made by the 
assignors. It is a well-settled rule that contracts of this latter class, 
when couched in unambiguous terms, are binding and specifically en- 
forceable. Littlefield v. Perry, 88 U. S. (21 Wall.) 205, 222, 22 L. Ed. 
577 ;_ Aspinwall Mfg. Co. v. Gill, 32 Fed. 697, 700 (C. C), by Mr. 
Justice Bradley; Printing & Numerical Registering Co. v. Sampson, 
L. R. 19 Eq. 462, 464, by Sir George Jessel ; Lion Tractor Co. v. Bull 
Tractor Co., 231 Fed. 156, 161, 145 C. C. A. 344 (C. C. A. 8); West- 
inghouse Air Brake Co. v. Chicago Brake & Mfg. Co., 85 Fed. 786, 
791 et seq. (C. C). The récent case of American Cône & Wafer Co. 
v. Consolidated Wafer Co., 247 Fed. 335 (C. C. A. 2), is distinguishable 
from this class of décisions, because the contract there involved was 
regarded by the court as vague and uncertain. 

[4] The principles of that class of décisions are essentially applicable 
to contracts like the présent one. Hère was a spécial business found- 
ed on a particular patented device, the saf e-cabinet ; the covenants 
in question were limited to the "présent and future" improvement and 
development of the .safe-cabinet, and save in this respect did not pur- 
port to interfère with Wege's exercise of his inventive faculties. The 
subject of the contract was known to Wege when he entered into it; 
as long as his pecuniary interest continued Wege performed his cove- 
nants; in this period he was told ail the business secrets and designs of 
the company. Can it be that he could absolve himself from the obliga- 
tion of the contract by voluntarily selling to the company his stock 
and then withdrawing from its service as superintendent ? Apart from 
the analogy of Wege's covenants to thosç considered in the class of 
décisions already cited, we think an inventor may, under such cireur., 
stances as exist hère, aside from his right to bind himself as an inci- 
dent to his assignment of a patent, lawfully obligate himself to improve 
and develop a particular device belonging to another person and to 
assign or otherwise turn over to such person any inventions he may 
produce in that behalf. This in principle is recognized with respect to 
contracts of employment where appropriate provision is made in the 
contract; it is true that the employé's production may be limited to 
discoveries made during his employment, but this cannot militate 
against the right to provide for continuing the obligation, regardless of 
the period of employment; if such safeguard were not available, the 
inventor might through knowledge obtained in his employment évade 
the contract later and render it valueless. Hulse v. Bonsack Mach. Co., 
65 Fed. 864, 866, 13 C. C. A. 180, et seq. (C. C. A. 4) ; Thompson v. 
Automatic Fire Protection Co., 155 Fed. 548, 550 (C. C.) ; Id., 197 
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xcd. 750, 752 (D. C), affirmed 211 Fed. 120, 121, 128 C. C. A. 22 (C. 
C. A. 2). See, also, Reece Folding Mach. Co. v. Fenwick, 140 Fed. 
287, 288, 72 C. C. A. 39, 2 L. R. A. (N. S.) 1094 (C. C. A. 1), Judge 
Putnam announcing the opinion, though spécifie performance of the 
contract was denied for a reason of no présent importance. It follows 
that the présent contract is not open to counsel's criticism that this 
interprétation of Wege's covenants is opposed to sound policy, in that 
it would prevent him from developing the Unette patent and amount 
to "a mortgage on a man's brain." The difficulty with the criticism is 
that under the guise of the Unette patent Wege has produced a saf e- 
cabinet, and so has invaded even the limited field he obligated himself 
to cultivate for the benefit of appellee. 

[5] Counsel call attention to the fact that the contract does not in 
terms require Wege to transfer to appellee any patent resulting from 
future inventions. In view of the rule laid down in Littlefield v. Perry, 
supra, 88 U. S. (21 Wall.) at page 226, 22 L. Ed. 577, we thinlc Judge 
Sessions correctly disposed of this objection: 

"While the contract does not contain a spécifie provision for the assignaient 
of patents which under Its ternis are 'the property of the safe-cablnet Com- 
pany,' such requlrement Is clearly and necessarlly ImpUed. Moreover, by 
the asslgnment of four prevlous patents, défendant has expressly recognlzed 
his obligation to asslgn." 

[6] After the opinion below was announced, Wege obtained leave 
to file an account of alleged cost of developing the structure of the 
patent in suit and securing letters patent, $3,693. This was disallowed, 
except as to this last item of cost $135.50. Error is assigned to such 
disallowance, but nothing more than the assignment is set out in the 
brief, and it must be regarded as waived. 

The decree is affirmed. 



BOLIN et al. v. WILKES et al. 

(Circuit Court of Appeals, Fifth Circuit. March 18, 1918.) 

No. 3181. 

1. MoETGAGES ig=»37(2)^ — Deeds Absoltjte on Theib Face — Paeol Evidencm. 

A conveyanee of land absolute in form, without an accompanylng de- 

feasance, contract of repurcliase, or other agreement in writing, may In 

equity, by extrinsic and paroi évidence, be shovim to be a mortgage, 

Without violatlng the paroi évidence rule or the statute of frauds. 

X MOBTGAGES <©=>60SJ/4 — SUITS TO DECLARE DEED A MOBTQAOE INCIDENTAI. 

Kelief. 

As an incident to a suit to hava a deed absolute on its face declared a 
mortgage, court of equity has jurlsdlctlon to déclare an accountlng for 
the profits received from the property. 

S. MOETGAOES <3=>32(3) — Deed Ab6oi.utk in Fobm. 

While the relation of debtor and créditer is essential to the existenca 
of a mortgage, a conveyanee absolute in form, but as security for debts 
of the grantor, which the grantee agreed to assiune, will be treated in 
equity as a mortgage; the debta BOt belng extLngulshed , by the convey- 
anee. 

^stFoT pther cases se» same topic t KBT-NUMBER la ail Ker-Namberad DlCmU * iad«x«a 
249 F.— 45 
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4. MoRTGAGEa <S==591(3) — Equitt of Rédemption— ^Extinction bT Ageee- 

MENT. 

The parties to a mortgage cannot, by any stipulation or contract there* 

, in or contemporaneous therewlth, extlnguish the right of rédemption, aud 

thla is so though tlue conveyance be absolute in forin ; and hence, in tlie 

absence of an estoppel or a release of the equlty of rédemption, the 

right of rédemption perslsts In the mortgagor and may be enforced. 

5. MoETGAGES <S=»596, 597 — Equitt of Rédemption — Release and Estoppei,. 

A mortgagor may, by an agreement based on suttieient considération 
and entered Into after the exécution of the mortgage, release his equity 
of rédemption ; llkewise he may estop hlmself f rom assertlng that rlght. 

6. MoETGA&ES iS=>37(2) — Suit to Hâve Deed Declaeed Moetqage — ^Paeol 

Evidence. 

Where land was conveyed by deed absolute on its face as securlty for 
a debt, and a représentative of the grantor remained in possession of 
either the whole or a part of the premlses. Code Miss. 1906, § 4783, de- 
clarlng that a conveyance or wrltlng absolute on its face, where the 
maker parts wlth possession, shall not be proved by imrol évidence to 
be a mortgage, unless fraud in Its procurement be the Issue to be tried, 
has no application. 

7. MoETQAQfcs <S=>608i4 — Suit to Hâve Deed Declared Mobtgaoe — Aveb- 

MENTS OF iStAUD. 

A bUl seeking to hâve a deed absolute on Its face of lands partly 
located in Mississippi declared a mortgage, which alleged that the de- 
fendant Induced the grantor, an old man, who was in difflculties, finan- 
cial and otherwlse, to hâve the lands conveyed to her under an agree- 
ment that she would pay ofC indebtedness and would reconvey the prop- 
erty upon belng relmbursed, that the oiïer was made wlth Intent to 
defraud, and that after securing the conveyance défendant made exces- 
sive demands and prevented the grantor from repaylng her advanCès, 
etc., sufficiently charges fraud to take the case out of Code Miss. 
1906, I 4783. 

8. EquiTY ®=>141(1) — MoETQAGES <S=>608^ — Biix TO Declaee Deed a Moet- 

GAGE SUFFIOIENCT. 

The suffidency of a bill Is not to be determlned by a considération of 
whether the pleader will be able to establlsh his allégations ; so a bill 
seeking to hâve a deed absolute on its face declared a mortgage is not 
subject to attack under Code Miss. 1906, §' 4783, on the ground that the 
charaeter of the Instrument could only be established by paroi, where 
the bill set up writlngs showing the mortgage charaeter of the deed. 

9. Moetgages <S=>37(2) — Suit to Declaee Deed a Moetoaqe — Pabol Evi- 

dences. 

Under Code Miss. 1906, § 4783, declarlng that a conveyance absolute 
on its face,, where the maker parts, wlth possession, shall not be proved 
by paroi évidence to be a mortgage only, unless fraud in its procurement 
be the issue to be tried, paroi évidence Is admissible to show that a 
written mémorandum, executed by the grantee, acknowledglng mortgage 
charaeter of a deed absolute on Its face, was dellvered, and that the 
person to whom It was addressed was acting for the grantor, slnce, 
like the statute of frauds, thls statute would not exclude ail oral évi- 
dence, where controlling and essential features are established by writ- 
ten évidence. 

10. Fbauds, Statute of <S=»6S(5)— Teubts — Deeds A^oixms on Face — 
Moktgages. 

Code MIss. 1906, § 4780, declarlng that déclarations or créations of 
trusts shall be made and manlfested by wrltlng, but that, where any 
trust shall arise or resuit by Implication of law out of a conveyance of 
land, such trust shall not be afEected by the statute, by its own terms 
excepta a mortgage created by deed absolute on its face. 

^ _™_^ — ' g 

^ssFor otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of Mississippi; Henry C. Niles, Judge. 

Bill by E. E. Bolin, trustée for William Schild, and another, against 
Mrs. E. E. Wilkes and ofhers. From a decree dismissing the bill, 
complainants appeal. Rêver sed. 

Bolin, as trustée for William Schild, and another, flled a blU in the Dis- 
trict Court for the Southern District of Mississippi, against Mrs. E. E. Wilkes 
and others, making, in addition to formai statements, allégations, iu sub- 
stance, as follows: 

(1) William Schild, in October, 1916, executed to Bolin, trustée, a deed of 
trust conveying the real property In controversy. 

(2) In 1806 Schild procured from the Grenada Bank a loan of $17,000, 
and pledged as collatéral $33,000 of the notes of the Southern Land Company, 
secured by a trust deed on part of the land in controversy. This loan was 
reduced by payments, until on October 9, 1912, the indebtedness amounted to 
$3,976.99. The Southern Land Company failed to pay its notes, and the 
property described was sold under foreclosure, bld in in the name of the 
bank, and conveyance made to It, to be held iu trust for Schild, and as se- 
curlty for the balance unpald on his indebtedness. When the original loan 
was made, and as further security, Schild conveyed another part of the prop- 
erty in suit to J. T. Thomas, président of the bank. During the period the 
title to thèse properties was thus held, from 1906 to 1912, Schild paid the 
taxes and was in possession of the property, collecting the rents therefrom. 
When the loan was made, Thomas, acting for the bank, executed a trust 
agreement, whereby he agreed to hold the title as trustée, and, when the 
notes were paid, ail property and land held as collatéral were to be recon- 
veyed to Schild, or to whomsoever he might direct. When the Southern 
Land Company defaulted, the bank purchased the land sold under the deed 
of trust of the Southern Land Company, and held the same In trust as se- 
curity for the debt due by Schild ; the land belng substituted for the notes 
primarily held as collatéral. In the year 1911, and until June, 1912, Schild 
was in a sanitarium at Biloxi, and later in the insane hospital at Jackson, 
where he received treatment for nervous trouble. When he returned, he 
was advised by the bank that the balance due on the notes niust be paid on 
or before December 1, 1912. The bank at that time recognized that the 
bénéficiai title was In Schild, and that the lands were held under the trust 
agreement. On August 11, 1912, Schild was due the bank $3,987. To give 
him time in which to arrange to secure money to pay the debt, an extension to 
December 1, 1912, was granted by a writing dated September 13, 1912. 

(3) At various times prior to 1906 Schild purchased the balance of the prop- 
erty described in suit, and had conveyances made to his wife, Mrs. J. M. 
Schild. On September 30, 1911, Mrs. Schild executed a trust deed, securing 
$2,000, to R. E. Howard, conveying the land to J. E. Ham, trustée. On Sep- 
tember 30, 1911, she executed a second trust deed to secure $2,600. On Sep- 
tember 14, 1912, ail of this property conveyed to Ham, trustée, was conveyed 
to Schild by Mrs. Schild in a property settlement had between them; this 
conveyance being subject to the two deeds of trust securing debts amounting 
at that time to $3,135. 

(4) After the discharge of Schild from the Insane hospital, he found that 
large property holdings, other than those Involved hère, had been dissipated. 
During the month of September the bank insistently demanded payment of 
the balance of the $17,000 loan. About the time of his release, his brother 
Joël Schild had been making efforts to procure the necessary money to pay 
off this indebtedness to the bank. Défendants Mrs. E. E. Wilkes, B. B. 
Wilkes, and John Wilkes were aware of Schild's conflnement and of the 
threatening attitude of the bank with référence to the Indebtedness. Mrs. E. 
E. Wilkes volunteered to Joël Schild to lend the necessary money to pay the 
bank debt, and to take title to the properties held in trust by the bank, the 
property to be held by her under ail the conditions under whlch It was held 
by the bank. In furtherance of this, and to ascertaln accurately the situa- 
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tioii, Mrs. Wllkes on September 5, 1912, addressed a letter to Thomas, l'ie 
président of the bank, stating that Joël ScMld had applied for money to pay 
off the loan, and that whenever the money was repald, which she had agreed 
to advance, the tltle would be recoaveyed. The M^ilkses had actual notice 
of the terms under which the bank and Thomas held the property under a 
writteu agreement. Some tlme after the release of William Schild he was 
apprised by his brother of the ofCer of Mrs, Wllkes, aud was notifled by 
Thomas, président, that Mrs. Wllkes would take up the debt and hold the 
property in trust. Thomas wrote a letter to Schild, explalning why it would 
be to his advantage to allow Mrs. Wllkes to take up the iudebtedness. While 
in the latter part of October, 1912, William Schild was negotiating wlth 
friends to secure money to take up the debt due the bank, and had arrangea 
and was about to consummate the loan, the offer theretofore made by Mrs. 
Wilkes was made directly to him ; the offer, however, being conditioned upoii 
Mrs. Wilkes' being permltted to take up, not only the indebtedness due the 
Grenada Bank, but the indebtedness secured by the two deeds of trust to Ham. 
It was a part of the inducements held out to Schild that, as to the property 
held by the bank, the tltle to be taken and held by Mrs. Wllkes was subject 
to the terms and incidents of the trust agreement executed by the bank. The 
loan was accordingly agreed upon, interest to be at 6 per cent., and there 
was to be no date of maturity. It was further agreed that the two trust 
deeds then held by Ham should be foreclosed and the property sold imder the 
trust deeds, and should be bid In for the beneflt of Schild for the amount of 
the debts — that Is, $3,135 — which was to be paid by Mrs. Wilkes, but with the 
spécifie understanding that the tltle should be held for the benefit of Schild, 
and as a part of the security for the loan. By subséquent agreement Schild 
agreed to pay ?1.35 of the amount due under the two trust deeds, reducing the 
aggregate loan to $6,976.99. In consummation of thls agreement, Mrs. Wilkes, 
on or about November 1, 1912, paid the amount due the Grenada Bank from 
Schild, and the properties theretofore held by the bank and Thomas were 
conveyed to her. In consummation of the agreement, Ham, trustée, made 
sale of the properties conveyed to him In trust for the amount of the debt due, 
!?3,135 ; Mrs. Wllkes paying him such amount, but recelving from Schild $135, 
in accordance with the agreement. It was part of the agreement that tltle 
to nll the properties covered by the trust deeds to Ham should be subject 
to the terms existing with référence to the properties theretofore held by 
the bank, in récognition whereof Mrs. Wilkes thereafter agreed in writing 
that title to ail of said property was held for the beneflt of Schild, and as 
security, and that she would reconvey upon payment of the indebtedness to 
her. Frlendly relations between the Schild family and the Wilkes family 
had existed for many years. Mrs. Wilkes aud her représentatives knew that 
Schild had just returned from the insane hospital ; that he was very much 
embarrassed financially, and had unfortnnate domestic troubles. Mrs. Wilkes, 
acting under the prêteuse and guise of friendship, represented that she 
had no désire to do other than to render Schild financial aid, for the purpose 
of saving his property from being sacrificed nt foreclosure sales. Schild, 
believing said offer was in good faith, eonsented to Mrs. Wilkes' taking 
title to his properties, and, relying upon her représentations, arranged for 
the transfer to her as successor in trust to the bank and Ham. After 
couveyance made Mrs. Wilkes and her représentatives repeatedly acknowl- 
edged that ail of the property was held in trust for Schild, and stated that 
whenever the indebtedness was paid, either in cash or from rents and profits 
arlsing from the property, she would immediately reinvest Schild with 
title. Mrs. Wilkes and her représentatives were not in good faith in any of 
their ofCers to assist Schild in his financial dlstress ; but they, with full 
Icnowledge of ail the circumstances and conditions, took advantage of him for 
the purpose of fraudulently procuring légal title to ail of his property, and 
after she had received the rents and profits therefrom, and waited for a 
«uflicient length of time to elapse for the purpose of lending color to 
^>er now pretended clahns to absolute tltle and ownership, she now claims 
' 'îsolute title and bénéficiai ownership agaiust Schild, in fraud of his rights 
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and In violation of the trusts uiider wliich sbe accepted titles, and ail of 
tlie représentations, inducements, and agreemeiits mude by lier to Schild wlieu 
conveyances were procured by her. She now daims tlie right to exclusive 
possession, and to be in exclusive possession, of ail the property, in disre- 
gard and violation of the rights of Schild. The conveyances from the banli 
and Ham, trustée, to her, were ail procured by fraud, and with the ulterior 
intent on her part to defraud Schild of his interest in ail the propertles, 
and, through suoh fraud, to ultimately assume the absolute ownership ami 
to defeat the équitable ownership of Schild. In furtherance of said schenie, 
when Schild was at divers times oftered reasonable and fair priées for timber 
on portions of the propertles, or was ofCered reasonable and fair prices for 
portions of the land, she, while admitting that he was the bénéficiai owner, 
disconraged the sale at such time, assuring Schild that there was no neeessi- 
ty of his selling, inasmuch as she woutd continue her trust and postpone 
payment of the loan until the reuts and profits should repay the indebtednes.s 
to her, or until it was convenient for Schild to repay in cash. On each occa- 
sion, when opportunities for sale of land or timber arose, Schild offered to 
apply the proceeds on the indebtedness, and on each occasion he failed to 
avait hiniself of the opportunity, relying on the assurances of Mrs. Wlllces 
that she would continue to hold the title in trust without pressing him on his 
debt. A large portion of the land was then in cultivation and rented, and 
bore large rentals, which it was agreed should be paid to Mrs. Wilkes on 
the loan. It was a part of the understanding on which the loan was made 
that the rentals should be applied, first, to the payment of taxes, and would, 
wlthin a few years, pay out the loan and intere.st, in the event Schild should 
uot sooner pay in cash. Schild pald in cash a portion of the taxes after title 
was vested in Mrs. Wlllies, and the renting of the land bas always been uu- 
der his supervision. Parts of the property, described as the Lipsey place, 
and a few acres, described as the Bentwood place, and the houses in the town 
of Durant, and the property in St. .Joseph county, Mlch., are the only prop- 
ertles susceptible of actual occupancy. While Schild was confined in the 
asylum, his brotlier had control of said properties, and rented them and 
collected rentals. Wlien title was vested in Mrs. Wilkes, it was agreed that 
Joël Schild should continue to rent the property as the représentative of 
Schild. Sliortly thercafter Joël Schild was induced by Mrs. Willies to 
move on the Lipsey iilace for the purpose of terminating the gênerai super- 
vision by Schild, and to resti'ict liis supervision to the Lipsey place, with tlie 
agreeniont, howcver, that ail rentals should be apiilied as crédits on the 
indebtedness of William Schild to lier. The removal of Joël Schild to the 
Lipsey place was n<jt intended as a surrender of the right of possession, but 
witli the distinct understanding that the rents should thereafter be merely 
received by her aiid applied as crédits on the loiui. Ever since the moving 
of Joël Schild to the Lipsey place lie lias been in occupancy and control, and 
supervised tlie tenants, for the purpose of the application of rents and profits 
to the réduction of tlie ind:i>todness. Ail llie rentals hâve been received by 
Mrs. Wilkes, and should havo lieen, uiider tiie terins of the agreement, ap- 
plied to the indehteilness. No due date of the loan was flxed, because it was 
estimated that the net rentals would satisfy the sanie in a few years. It 
was agreed tliat Schild should be perniitted to pay off tlie loan at any time, 
althougji he was induced to believe tliat he would nover be prcssed for pay- 
ment, but that tlie debt would lie gradually retired by rentals. Over and 
above ail taxes and proper charges on the land since November 1, 1912, the 
net rentals received by Mrs. Wilkes liave been more than sufflcieut to repay 
the loan and interest, and she is now indebted to plaintilï as trustée for 
William Schild in the amount of the ex(!ess. A large portion of the property 
was wooded with valuable timber. Siiortly after the loan was made, Schild 
was offered $6,500, net, for the oak, hickory, and gum timber on the prop 
erty. He was then advised by Mrs. Wilkes uot to accept this offer, and that 
it would be to hks best advantage not to dispose of the timber, but that the 
rents would be ample to pav ,axes and retire the loan. At tliis time there 
were sonic 1,850 acres of ' nd in tiniber, a large poi'tion of which was in a 
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virgln State; that, notwlthstanding Sehlld was discouraged by Mrs. Wilkes 
from dlsposlng of any of the tlmber, and notwlthstanding the agreement that 
none should be eut or disposed of, tlmber of value far hi excess of the original 
loan has been eut from the land and disposed of by Mrs. Wilkes, the exact 
amoimt plalntiff belng unable to state. PlalntlfCs are Informed, and state ou 
information and bellef, that Mrs. Wilkes has recently sold to défendant V. 
Relnhardt a large amonnt of the tlmber now standing on the land, the amount 
of whleh and description of the land from which It is to be eut belng un- 
known to plaintifC; that the sale, if made, Is unlawfuJ, and In violation of 
the agreement. 

(5) Défendant Mrs. B. E. Wilkes had repeatedly recognlzed and admltted 
that Sehild is the bénéficiai owner of the lands, and that same had been held 
by her merely as seeurity. From time to tlme Sehild endeavored to obtaln 
statements from her of the amount then due her, and she has failed and re- 
fused to render any itemlzed statement, and has likewise never rendered any 
statement of rents, issues and profits from the lands, her only response to de- 
mands having been to atate, in varions wrltings, aggregate balances clalmed 
to lae due her. Thèse balances were fraudulent and inflated, and thelr pay- 
ment was requlred of Sehild before he could obtaln a reconveyanee of hls 
property. Wlth a full knowledge on her part that Sehild was unable to pay 
sueh excessive amounts, said requirements were made for the fraudulent and 
unlawful purpose of defeating his right to reconveyanee, and of unlawfuUy 
and frauduiently wlthholdlng hls property. That the original loan of 
$8,976.99 is the only money ever reeelved by Sehild from Mrs. Wilkes, and 
an accountlng will show that said sura and ail proper interest has been paid, 
and that there is a balance due him. When each of said fraudulent state- 
ments was rendered, Sehild denied llability for the amount clalmed, and Has 
never acquiesced In the justice of any of said claims, except to the extent of 
the proper balances then due. That Sehild is a very old man, worn down 
by great vicissitudes and misfortunes and the welght of years. With the ex- 
ception of the propertles herein iuvolved, he has been denuded of a large 
fortune, and the propertles herein in suit constltute ail left to hlm. Except 
by acceding to the unjust and excessive claims, he has been utterly unable to 
reach any amieable adjustment with Mrs. Wilkes. He has been without 
funds during the entlre period of the transactions, and altogether unable to 
obtain flnancial aid necessary to enforce hls rlghts. On several occasions, 
after Sehild would call for statements, and excessive amounts had been 
clalmed, he, belng without funds and unable to stand the expense of lltl- 
gation, took up negotlations wlth her. In an effort to fix the proper amount. 
On various occasions she had glven written statements that she would con- 
vey the property upon payment to her of thèse amounts. Oppressed by 
want, and without the means to enforce his rlghts, but at ail times deny- 
ing liabillty for the amount clalmed, Sehild, at various times, undertook to 
secure raoney to pay the excessive demands, and further sought to sell por- 
tions ot the property for that purpose. On several occasions he has found 
persons wlUing to lend hlm sufliclent money to pay sueh excessive demands, 
but the consummatlon of the loans has been prevented through the active 
and fraudulent interférence of Mrs. Wilkes or her représentatives. On two 
occasions Mrs. Wilkes actually executed deeds reconveylng property in- 
volved, whlch were deposited in escrow, notwlthstanding ail of which the 
proposed loans were defeated through her fraudulent interférence, and with 
intent on her part to retain possession of the property. The property Is worth 
$56,525. Défendants B. B. and John Wilkes attend largely to the business of 
E. E. Wilkes, and hâve been active participants in ail the transactions com- 
plained of. B. B. Wilkes and John Wilkes hâve been suffered to recelve, 
use, and enjoy a large part of the rents and revenues coUected from the 
property and the proeeeds of the sale of timber. Diligent efforts to ascertain 
the amount of timber eut by them hâve been without success, and the amount 
or value of the timber taken cannot be stated with accuraey. The ascer- 
talnment of the amount of rents and profits, and the amount and value of 
the timber involves a complicated state of accounts ; much of the land having 
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heen rented on shares, and tlie sales of the timber Involving transactions 
with numerous persons. Plalntilïs are entltled to an accounting, to the 
end that the aniouiit of the rents and profits, and the amount and value of 
the timl)or eut and the respective llabllities of défendants, may be ascertalned. 
Plaintlffs deny tliat any amount Is due to Mrs. Wilkes ; but, if mistaken, 
they are ui)al)le to iiiake tender until the amount has been ascertalned upon 
an accounliiif;;, and they express a willingness to do anythlng which the 
court may linrt équitable to entltle him to a rédemption of the property. They 
are entltled to liave a conveyance from Mrs. Wilkes of ail the property, and 
a full discovery from the défendant Reinhardt of the timber taken and of the 
contracts niade with him, and the price, date, and terms of the sales and of 
the amount paid, and to hâve the proceeds of the sale impounded, and, pend- 
ing the détermination, are entltled to a receiver t/) coliect the rents, issues, and 
I)roflts, and also entltled to hâve injunction against any further disposition, 
by sale, removal, or otherwise, of any timber, and of the collection of any 
rents. 

Plaintlffs pray: (1) That the aecount be stated between Schlld and Mrs. 
Wilkes. (2) That défendant Keinhardt make dlscovery of ail facts relating 
to any sales to him of timber. (3) That pending tlie suit an injunction 
issue, restraining the défendants from cutting tinil>er, and from collecting 
any rents, etc. (4) That a receiver be appointed to take possession of the 
property, etc. (5) That plaintlffs be permitted to niake payment of such 
amounts as may be found to he due, and that Mrs. Wilkes be compelled to 
convey the lands to Bolin, trustée. (6) That plaintlffs hâve judgment 
against défendants for such amount as may be found due them. Frayer for 
gênerai and équitable relief. 

Among the exhibits attached to the bill are: Exhlbit No. 2: Document 
signed by Grenada Bank, agreelng to sell to William Schild the property 
held by the bank in trust to secure his debt for the sum of $3,987, with In- 
terest from August 11, 1912, at 10 per cent.; taxes for 1912 to be pald by 
Schild ; limited to December 1, 1912, and accepted in wrlting by Schlld. On 
the back a note addressed to Grenada Bank, and signed by William Schild, 
directing the bank to make deed to E. E. Wilkes for the amount of the in- 
debtedness. Exhibit No. 3: Letter from E. E. Wilkes to J. T. Thomas, with 
référence to taking up the indebtedness to Schild. Exhibit No. 4: Letter from 
J. T. Thomas, président, to William Schild, dated October 17, 1912, suggest- 
ing that he permit Mrs. Wilkes to take up the loan to the bank, and suggest- 
ing that a deed to the property could be made direct to Wilkes, in trust for 
Schlld. Exhibit No. 5: A statement, signed E. E. Wilkes, of the Indebtedness 
due from Schild, with a statement: "This includes ail Indebtedness due to 
date on property deeded to E. E. Wilkes by the Grenada Bank and J. E. 
Ham, trustée, which we will deed on payment of above." 

Défendants flled motion to dismiss for the foUowlng grounds: 

(1) The plaintlffs hâve a plain, adéquate, and complète remedy at common 
law. 

(2) That the plaintlffs hâve not made a case entitling them in a court of 
equity to any dlscovery or relief. 

(3) That, accordlng to the allégations of exhibits, the title was acquired 
by B. E. Wilkes through absolute deeds of conveyance; that said Mrs. E. E. 
Wilkes, ever since receiving said absolute conveyances, has been in posses- 
sion and control of the land, and uslng the proceeds ; that, while allégations 
are made that there were written acknowledgments of interest, no such 
writtngs are set forth in said bill, nor made exhibits, and therefore no such 
writings would be admissible In évidence in support of the bill ; and that 
the allégations in relation to the writings are incompétent, irrelevant, and 
insuificient. 

(4) That the bill seeks to enforce paroi contracts for the rédemption of 
each of the différent tracts of land, upon a showing that Mrs. Wilkes ac- 
quired them by absolute and valid and unconditional deeds, and that said 
agreements or pretended contracts as to rédemption are ail oral, and there- 
fore are void under the statute of frauds (Code 1906, | 4775), whicli provides: 



712 249 FEDERAL, REPORTER 

"An action shall not be brought whereby to charge a défendant or otlier 
party * * * upon any contract for the sale of laiuls, tenements or heredlt- 
aments, or tbe making of any lease thereof, for a longer period than one 
year," unless the contract of sale or lease shall be in vvriting. 

(5) Tliat ail the pretended coiitracts In relation to rédemption or repur- 
chase of said lands show that siich pretended contracts are not in writing, 
and are void, because the same are not to be performed in one year from 
the making thereof, which statute of frauds Is hereby specially pleaded. 

(6) That, as shown, Mrs. Wilkes received absolute deeds to ail the difl'erent 
tracts, and went into immédiate possession of each of said tracts Immedlato- 
ly after receiving said deeds thereto, and is still in possession of said property. 
*Said absolute deeds cannot, on the showlng of said ameuded bill, be con- 
verted into a mortgage or like instrument by paroi évidence. 

(7) That there is no cause of action, either with référence to the granting 
of an injunction or the appointiiig of a reeeiver. 

(8) That there is no equity on the face of said amended bill, nor cause 
of action therelu set forth. 

(81^) That there is no allégation showlng the création of trust and confir 
dence relation was in writing, slgned and acknowledged and filed for record, 
as reisuired by section 4780 of the Code of 1906. 

(9) That the bill waives oatb of défendant, and thereby deprives de- 
fendants of the privilège of using their tftiswers to the uiatters of discovery 
calted for as évidence, and thereby dispenses with such discovery by défend- 
ants and each of them. 

. (10) That said bill, as amended, seeks to establish, by paroi évidence and 
proof, agreemeut to convey an estate, an inherltance, or freehold in land, in 
violation of section 2763 of the Code. 

(11) The biJl shows tbat neither E. IJ). Wilkes, nor any agent of hers ap- 
pointed in writing, made any written agreenient in référence to said land. 

The court sustaiî>ed the motion to disniiss the bill, upon the grounds enu- 
merated in exceptions; >'os. 1, 2, 3, 4, 5, 6, Syg.'lO, aud 11; tlie seveutli, eighth, 
and ninth being overruled. 

C. L. Sivley and John H. Poston, Jr., both of Memphis, Tenn., for 
appellants. 

E. F. Noël, of L,exington, Miss., for appellees. 

Before WALKER and BATTS, Circuit Judges, and NEWMAN, 
District Judge. 

BATTS, Circuit Judge (after stating the facts as above). [1, 2] 
The gênerai principles upon which this case is to be decided are too 
well settled in equity jurisprudence to require extended statement or 
citation of authority. A conveyance of land, absolute in form, and 
without an accqmpanying defeasance, contract of repurchase, or other 
agreement in writing, may, in equity, by extrinsic and paroi évidence, 
be shown to be a mortgage, and an incident to a suit for that purpose 
may be an accounting for fruits and profits received from the proper- 
ty. The admission of the paroi testimony is held not to contradict or 
vary a written instrument, and not in contravention of statutes of 
frauds. The bill is apparently good in substance and form, and, un- 
less there is something in the statutes of the state of Mississippi whicli 
changes the gênerai rules to be applied, it must be held sufficienl. 
Appellees, in discussing the case, make a number of propositions, each 
of which will be considered. 
■ [3] I and V. Appellees' first proposition is that : 

"No relation of crédit or and debtor, or other clcmtnts ofmortgago, aro 
established." 
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Not only is it the case that the relation of debtor and créditer miist 
subsist as a prerequisite to the existence of the mortgage, but it is 
also the case that, when such relation does exist, and a conveyance is 
made in which the debt is the considération, and the debt continues to 
exist, notwithstanding the conveyance, the instrument will be a mort- 
gage, and will hâve ail the légal incidents of a mortgage with clauses 
of defcasance. In this case each of the pièces of property involved 
was conveyed to Mrs. Wilkes by a conveyance, absolute in form. 
Two of the lots were conveyed to her in a foreclosure sale. The other 
property was sold at public auction under foreclosure proceedings, 
and conveyed to the Grenada Bank, and by it conveyed to Mrs. Wilkea'. 
The total amount of the considération paid by Mrs. Wilkes was the 
exact amount of the debts due by Schild upon the properties conveyed 
to her. The allégations of the pétition are to the efïect that she sug- 
gested, before the conveyances were made to her, that she would take 
ùp the debts of Schild, provided the debts and the security were Con- 
solidated, and that she would so administer the property as to dis- 
charge the indebtedness from rents and profits, or permit Schild to 
pay the amount due at any time in cash. According to the further al- 
légations of the pétition, she repeatedly thereafter recognized the ex- 
istence of the indebtedness, and stated accounts which it would be 
necessary to discharge before a reconveyance of the property. One 
of thèse statements was in writing, indicating the amount claimed by 
her, and stating that she would deed the property upon its payment. 
The existence of a debt is essential to the existence of a mortgage, 
and the existence of the debt in this case is amply and repeatedly al- 
leged in the bill. 

[4, 5] IL The second proposition made by the appellees is: 

"Mortgages can be defeatc^d iiiid siiiiorseded by agreements subsequently 
made, by waiver or estoj)pel." 

The gênerai proposition is that a mortgagor cannot, at the time of 
the making of the mortgage, by any stipulation or contract therein or 
contemporaneous therewith, preclude his right to redeem. The nature 
of the instrument, whether in the ordinary form of a mortgage or in 
the form of an absolute conveyance, cannot by any contract then or 
thereafter made, be changed. It is, of course, the case that the right 
which remains in the mortgagor, whether considered as an équitable 
right (the légal title being in the mortgagee), or as ownership of the 
property (a lien existing for the benefit of the mortgagee), may be 
disposed of by him. He may, upon a sufficient considération and in 
a proper way, release his equity of rédemption to the mortgagee. He 
may also part with his right of rédemption or his title to the land by 
authorizing, for that purpose, conveyance by the mortgagee to a third 
person ; and it may be that conduct or déclarations on his part might 
amount to waiver or estoppel, precluding the remedy he would other- 
wi^e hâve. Nothing, however, in this bill indicates either an agree- 
ment with the mortgagee that his equity of rédemption or other rights 
should pass to her, or the existence of any fact or conduct upon which 
a waiver of right to redeem, or giving rise to an estoppel to assert the 
right, might be predicated. 
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As to the land held by the Grenada Bank, and that held by Thomas, 
the président of the bank, the pétition allèges that, while the title 
was held under conveyances absolute in form, it was held as security 
for the debt. While it would hâve been possible for a conveyance 
from thèse trustées to Mrs. Wilkes to hâve passed the absolute title to 
the land, this légal resuit could not follow, except by some instrument 
executed by Schild, or some conduct upon bis part making the act of 
conveyance his own act; such instrument or conduct evidencing an 
intent that she should hold title to the land under terms différent from 
those under which it was held by her grantors. No instrument which 
could bave been executed, and nothing which could hâve been done 
by Schild, could bave destroyed the effect of the continuance of the 
debt, when, there being no other considération, the land was conveyed 
by the creditor who held it as security, in considération of the taking 
up of the debt for the benefit of the debtor. While it might bave been 
possible for Schild to bave parted with his equity of rédemption to 
Mrs. Wilkes, by having conveyances made by the trustées in whom 
was the légal title to the land, the circumstances detailed by the bill 
absolutely négative such an intention and such a resuit. 

The propositions made are applicable to the land secured from the 
sale by Ham, trustée. 

[6] III, X, and XI. Appellees' third proposition is: 

"Section 4783 of the Code of 1906, prohlbits mortgages to be established by 
paroi évidence." 

Section 4783 of the Mississippi Code of 1906 isto this effect: 

"A eonve.vance, or other writing, absolute on its face, where the maker 
parts with the possession of the property conveyed by It, shall not be proved, 
at the instance of any of the parties by paroi évidence, to be a mortgage only, 
unless fraud in its proeurement be the issue to be tried." 

In the considération of this section of the Code of Mississippi, a 
preliminary question might arise as to the power of a state to enact 
a law of évidence, or other law, which would hâve the effect of cur- 
tailing the jurisdiction of a fédéral court, or destroying or affecting 
the established remédies of such court. Nothing is more firmly estab- 
lished than the rights of courts of equity to déclare instruments, ab- 
solute on their face, to be mortgages, and to receive paroi évidence of 
the intent and purpose of the parties in the exécution of such con- 
veyances. To give effect to the provision of the Code cited would be 
to Hmit the remedy in fédéral courts to cases where fraud is charged, 
and to those in which the maker of the conveyance under considéra- 
tion retained possession of the property. The application which we 
make of the facts in this case to the Mississippi statute will render it 
unnecessary to détermine whether such an effect would be permis- 

sible. 

Under the section of the Code quoted, a conveyance, absolute on its 
face, shall not be proved by paroi to be a mortgage, unless the party 
making the conveyance retains the possession of the property, or un- 
less fraud in its proeurement be the issue to be tried. While the con- 
veyances under which Mrs. Wilkes claims were made by the bank 
and Thomas, the président of the bank, and Ham, the trustée, it will 
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be assumed that, having been made for the benefit of Schild, delivery 
by him to Mrs. Wilkes of possession would be a parting contemplated 
by the statute. The allégations of the bill do not indicate delivery by 
him to Mrs. Wilkes. It is stated that the property described as the 
l/ipsey place, and a few acres of the property described as the Bent- 
wood place, and the houses located on lands in the town of Durant, 
and the property lying in St. Joseph county, Mich., are the only prop- 
erties that are susceptible of actual occupancy, and that during the 
period of the confinement of Schild in the asylum his brother had 
control of the properties and attended to their renting and the col- 
lection of rentals therefrom. It is alleged that, when the titles were 
vested in Mrs. Wilkes, it was understood and agreed that Joël Schild 
should continue in charge of the renting, as the représentative of 
WiUiam Schild. There is nothing in the bill to indicate that there was 
at that time any change in the occupancy of the property. The law 
would hâve référence to that date, and not to a subséquent date. 
There are allégations to the effect that afterwards Joël Schild was 
induced by Mrs. Wilkes to move on the Lipsey place for the purpose 
of terminating the gênerai supervision of the properties; but it was 
stated that this moving was not intended as a surrender of the right 
of possession of William Schild. It also states that ever since the 
moving of Joël Schild to the Lipsey place he has been in occupancy 
and control thereof, and has supervised the varions tenants thereon. 
Even if it could be said that possession of a part of the property 
was, at the time of the making of the conveyance, placed in Mrs. 
Wilkes, the failure to turn over ail of it to her would prevent the 
application of the statute. 

[7] The quoted section of the law of Mississippi does not, by its 
terms, hâve application to a case where f raud in the procurement of 
the conveyance is the issue to be tried. Under the proposition now 
considered, and also in the proposition made under subdivision XI of 
his brief, counsel for appellees question the sufficiency of the charges 
of fraud. It is stated that the charge of fraud in the procurement of 
the conveyance is "shifty," and it is said, quoting from a Mississippi 
case : 

"Where fraud Is relied on as a basls of relief sought from a chancery court, 
the facts on whlch the charge is predicated must be specltically stated with 
full definiteness of détail." 

It is settled that generalizations with référence to fraud wîU not be 
suffiçient. The bill is not subject to the charge that it lacks in definite- 
ness. The facts, fi'om the proof of which fraud is to be inferred, and 
from which it is charged, are set forth with as great a degree of par- 
ticularity as their character will permit. If the éléments of fraud are 
simple, the pleading will not be held insufficient because cpmplexity is 
not introduced into a statement of them. Not only is the fraudulent 
design chàrged, but there is a statement of how it was to be accom- 
plished, and a statement of much of the évidence by which it is tb be 
estabHshed. The following facts are specifically set forth: That 
Schild was an old man, who had had financial and family troubles, 
and who, had just returned from an asylum for the insane;. that im- 
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niediately after bis return he was pressed by the Grenada Bank for the 
payment of a debt due to tbe bank; that, while he was undertaking 
to secure money with which to' discharge tbe debt, Mrs. Wilkes, pro- 
fessing friendship for him, indicated a wilHngness to take up the 
debt due to the banlt for the security beld by the bank, provided shc 
were permitted also to take up another debt secured by other prop- 
erty, and make ail of the property responsible for ail of the debts. 
It is charged that this proposition was made with the f raudulent inten- 
tion of placing ail of the property of Schild so that none of it could 
be used in discharging any part of bis indebtedness, whereby ail of 
the property of Schild might be secured. It is charged that, after 
securing conveyances to the property, she made excessive demands 
with référence to the amount of the indebtedness due upon the prop- 
erty, with the fraudulent intent to prevent its rédemption. It is also 
charged that, when Schild undertook to sell the property, she dis- 
couraged the sales by promising to carry the debt until it was dis- 
charged by the rents and profits. When Schild secured purchasers 
for the land, she, according to the allégations of the bill, prevented the 
prospective purchasers from consummating the purchases. 

[8] It bas been held that a mère effort to prevent a conveyance, 
absolute in form, from having its true status as a mortgage fixed, is 
fraudulent. In this bill tbe fraud is charged throughout, and charged 
with sufficient definiteness and particularity. The entire discussion 
of article 4783 is, perhaps, unnecessary. There is nothing in that ar- 
ticle which undertakes to regulate the maimer of pleading. A num- 
ber of the allégations of the bill are, according to the terms of the 
bill, to be estabHshed by instruments in writing; but this récital as to 
such allégations does not carry the inference that the others are to be 
proved by paroi. The sufficiency of a bill is not to be determined by 
a considération of whether the pleader will be able to establish bis al- 
légations. 

[9] The exhibits to the pétition indicate that the controUing alléga- 
tions of the bill could be established by évidence in writing. Assum- 
ing that article 4783 bas application, it would doubtless bave the con- 
struction given to the provisions of the statute of frauds, and would 
not exclude ail oral testimony in the trial of a case, when the con- 
troUing and essential features are established by written évidence. 
The letter of Mrs. Wilkes to the président of the bank, of date Sep- 
tember 5, 1912, establishes that prior to tbe conveyance it was con- 
templated that the property would be taken over to secure payment 
of the sum there named. The status of the title to the lands in the 
name of the bank, and of Thomas, président of the bank, is indicated 
by writing. After the conveyance had been made, a mémorandum, 
signed by Mrs. Wilkes, gives the indebtedness which she is claiming 
from Schild, and states : 

"This includes ail iiidebteclness due to date on property deeded E. B. Wilkes 
lij' Grenada Bank and J. E. Ilam, trustée, which vve vvlU deed on payment of 
above." 

The only évidence that it would be necessary to introduce would be 
to show that Joël Schild, mentioned in the letter of Mrs. Wilkes, was 
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acting for his brother, and that the statement last referred to was de- 
livered to Schild. Even if the article of the Mississippi statute is en- 
tirely applicable, the necessary oral testimony would properly be ad- 
mitted. 

[10] IV, VI, VII, VIII, IX, and X. By subdivisions 4, 6, 7, and 8 
of the argument, certain other sections of the Mississippi statute of 
frauds are quoted, and undertaken to be applied to the facts of this 
case. It will again be sufficient to state that the ruling complained of 
in this case is the dismissal of the bill as upon a demurrer, and that 
there could be, on that account, no application of the rules of évi- 
dence by which the facts alleged were to be established. 

If this vv'ere not true, however, the quoted sections would not pre- 
vent the introduction of paroi testimony to establish the character of 
the conveyance, absolute in form, under which Mrs. Wilkes under- 
takes to hold. Ail of the rulings which hâve permitted courts of 
equity to accept paroi évidence for the purpose of showing the char- 
acter of the conveyance as a mortgage bave been made in jurisdictions 
where statutory provisions in almost the exact form of the Misissippi 
statute of frauds bave obtained. In substance, thèse rulings bave been 
based upon the idea that the conveyance, absolute in form, is not upon 
"any contract for the sale of lands," or "the making of a lease thereof 
for a longer term than one year," or "upon agreement which is not to 
be performed in the space of a year" (section 4775), or the making of 
"an estate of inheritance or freehold for a term of more than one 
year" (section 2763). Section 4780 of the Mississippi Code, by its ex- 
press terms, excludes its application to conveyances of the character 
hère in question. 

This observation disposes also of subdivisions 9 and 10 of the argu- 
ment. 

XII. Subdivision 12 of the argument is to the effect "the demurrer 
was properly taken and correctly sustained." This contention has, we 
trust, been answered. 

Upon the allégations of the pétition the plaintifï is entitled to hâve 
the conveyance declared a mortgage, to an accounting, and to the 
other relief asked, except the appointment of a receiver. It is alleged 
that there are a number of tracts of land which should be rented, and 
that a part of the property consists of timber lands, which require at- 
tention. It may be that the trial judge will find it advisable to appoint 
a receiver. 

The judgment dismissing the bill is reversed. 
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THE MASON. 

THE CASCADE. 

(Circuit Court of Appeals, Second Circuit. January 16, 1918.; 

No. 95. 

1. TowAGE ®=>15(2) — Gbounding of Tow — Evidence of Négligence. 

Tliat tugs in moving in the daytime a vessel having at tlie time no 
motive Power of her own, in harbor waters and in good weather, run lier 
aground, warrants an Inference of négligence on their part. 

2. Admieaity ©=>118 — Review on Appeal— Pindings of Fact. 

When an admiralty court lias rejected the positive testimony of wlt- 
nesses who were in the best position to lînow exactly what the truth was 
as to some disputed fact and accepted the testimony of others whose op- 
portunity to Imow the truth vras nianifestly not so good, and does this on 
the expressed ground that the testimony rejected does not harmonize wlth 
the Inhérent probabillties of the case, there is no reason why the appel- 
late court should not review the testimony unembarrassed by the finding 
as to such facts. 

3. Admibaltt <g=>73 — Suit for Injubt to Vessel — Damages — Bubden op 

Pboof. 

The party found in fault upon the merlts In a suit for injury to a 
vessel, although otherwise than in collision, must bear whatever Incon- 
venlence of hardship there may be In proving the exact amount of 
damages sustained. 

4. Admiealtt (S=373 — Suit foe Stbandino of Tow — Damages — Expebt Tes- 

timony — Documents. 

In cases of stranding, damage Is commonly recelved in places where no 
eye can see that which happens at the tlme of harm, and the best évi- 
dence as to what was injured, and often excellent and persuasive évi- 
dence as to how the injury oceurred, Is that of compétent and experienced 
men who subsequently examine the hurt, and on thèse issues not only the 
oral testimony of marine sun^eyors, but their reports or surveys, as 
documentary évidence are admissible. 

5. Towage <S=al5(2) — Suit foe Stbandino of Tow — Damages — Evidence. 

When a vessel taUes the ground, loaded, and lies there for a weeli, and 
is then fouhd to hâve an Injured plate, or places showlng recently made 
brfeaks or deflectlons from the normal, this is enough to establlsh an 
apparent causal connection between the stranding and the injury to the 
plates, and any other cause for the Injury, admittedly exlstlng, ig by ail 
expérience the unusuàl cause, and aclalm that the injury was due to such 
cause should be sustained by convihçing évidence. ' ' 

Appeal from the District Court of the United States for thé West- 
ern District of New York. 

Suit in admiralty by the Kinsman Transit Company, owner of the 
steamer Mathew Andrews, against the steam tugs Mason and Cas- 
cade; the Hand & Johnson Tow Line, claimant. From the decree, 
both parties appeal. Claimant's appeal dismissed, and libelant's ap- 
peal sustained, with directions to modify decree. 

See, also, 221 Fed. 799. 

Libelant's steamboat Mathew Andrews had lain up In Buffalo Harbor dur- 
ing the wlnter of 1908-09. On March 13, 1909, the tugs above named were 
employed to remove her from her anchorage to a loadlng berth. In so dolng, 
wlthln harbor limits and during good weather, they ran her aground, and It 

^:»For otUer cases see same toplo & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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requlred salvîng opérations extendlng over atiout a week to release her. 
This action was brought to recover the damage and expense resulting from 
thls stranding. The court below held the tugs Uable and sent the assessment 
■of damages to a commissioner. Clalmants did not deny that some damage 
had been recelved, and especially that the Andrews had strucli something 
that broke one of her propeller blades, although she was not under her 
own steam when the tugs stranded her. She was loaded, havlng had a 
■"storage cargo of grain" in her hold durlng the winter. 

It appeared that in 1907 the steamlwat had taken the ground and re- 
ceived certain injuries to her bottom, which had been repaired or patched 
by cément on the inside of the plating. It was proven that she had not sub- 
sequently grounded to the knowledge of her owners until March, 1909, and 
under the circumstances above stated. Very shortly after the stranding, three 
marine surveyors examined the Andrews, made their reports in the usual 
form, stating that she had sufCered damage by stranding additional to that 
recelved In 1907, and patched with cernent as above set forth. Ail of thèse 
surveyors testified to their examination, the truthfulness of their reports, and 
gave their reasons for belng able to distinguish between old damage (1. e. 
that of 1907) and récent injury to the plating of a steel vessel. The test used 
by them was substantially the différence in color between cracks, indentatlons, 
or corrugatlons that showed dark or chocolaté colored and those bright and 
showing métal newly exposed. 

Claimants contended that the place where the Andrews had taken the 
ground showed a soft or sandy bottom, but that she had spent the winter at 
an anchorage where she might bave taken the groimd under some conditions 
of the wlnd and where the bottom would hâve been more likely to injure 
her than the sand or mud forming the major portion at ail events of the 
bottom at the place of stranding. 

The commissioner's report, based upon a reading of dépositions (so far as 
the surveyors were concerned), was that Ubelant had not "clearly shown" 
that the bottom damage claimed for was attributable to the stranding of 
1909. He regarded the surveyors' testimony as "spéculative" and an "ar- 
bitrary conclusion," for "it was not thought that the beaching of the boat at 
the entrance of the Buffalo Harbor on a mud bank produced any of the 
injuries to the bottom of the boat claimed herein." Accordingly, bottom in- 
jury, the cost of repairing which was $1,003, and the attendant cost of dry- 
docking, were disallowed, and the commissioner's report was conflrmed by the 
District Judge. From tinal decree accordingly claimants appealed on the 
merits, and libelant in respect of the disallowance of said bottom damage and 
drydocking. 

Harvey I,. Brown, of Buffalo, N. Y. (Laurence E. Coffey, of Buf- 
falo, N. Y., of counsel), for claimant. 

Duncan & Mount, of New York City (Oscar Dibble Duncati and 
Warner C. Pyne, both of New York City, of counsel), for libelant. 

Before ROGERS and HOUGH, Circuit Judges, and EEARNED 
HAND, District Judge. 

HOUGH, Circuit Judge (after stating the facts as above). [1] The 
appeal of claimant présents no question of law. It is asserted, and 
at once admitted, that the tugs were liable only for the absence of 
ordinary care and skiU. Such absence was found below because, in 
good weather and harbor waters, the tugs in broad daylight put 
aground a vessel having at the time no motive power of her own, and 
completely under the control of the tugs. When thèse facts were 
shown claimant gave no évidence. If négligence is not inferable from 
5Uch circumstances, it is difficult to imagine anything that could justify 
the conclusion short of a proven intent to injure another's property. 
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Libelant's appeal also raises questions of fact, but further requires 
considération of the competency and weight of a kind of testimony 
commonest in the admiralty and not always easy to appraise at its 
proper value; viz., the expert évidence of marine surveyors. 

On assessment of damages herein, whether the vessel was injured, 
or injured by the fault of claimant's tugs, were points settled by the 
interlocutory decree ; the questions were only how much she had been 
injured, and what it had cost to repair such injury. 

The single issue, framed by discussion rather than pleading, was 
whether the damage to one particular part of the Andrews' bottom 
was caused by the stranding of March, 1909; the cost of repair was 
practically not denied. 

That an injury existed after that stranding was also admitted; but 
that it resulted from resting on the bottom of Buffalo Harbor in 
March, 1909, rather than at some other timeor in some other place, 
was held not proven. 

It was amply shown that the njewly injured portion of the Andrews 
did rest on the ground at the time mentioned; and, also proved that 
whatever the gênerai nature of the bottom at the place in question, 
there was something there hard enough to break a propeller that was 
not turning over. 

This was positive évidence ; but there was no direct évidence at ail 
that, while the Andrews lay at her winter anchorage, she was ever 
aground. The argument was that from the reading of the water 
gauge kept somewhere in Buffalo Harbor, as compared with the draft 
of the Andrews, she must hâve been aground at least on a day in 
February, 1909. Considering the records in évidence, we do not think 
they establish the allégation or suggestion. 

[2] This is a situation for applying our ruling in The Albany, 81 
Ked. at 968, 27 C. C. A. 28, viz. : 

Tliough a flnding of fact made below wIU not ordinarily be disturbed 
especially when the lower court lieard and saw witiiesses, yet when that court 
"has rejected tho positive testimony of witnes.ses who were In the best posi- 
tion to linow exactly what the truth was as to some disputed fact, and ac- 
ccpted the testimony of others whose opportunlty to linow the truih was 
manifestly not as good, aud does this on the expressed ground that the 
testimony rejected does not harmonize * « • with the inhérent proba- 
bllities of the case, there Is no reasou why the appellate court should not re- 
vlew the testimony unembarrassed by the flnding as to such facts." 

In this case, as stated, the évidence of the marine surveyors was 
taken by déposition. 

[3] It is assuredly a settled gênerai rule, though oftenest applied 
in collision, that a fault in one party, once firmly established, casts 
upon that party the burden of showing any contributing fault commit- 
ted by his opponent. The Persian, 224 Fed. 441, 140 C. C. A. 135. 
The analogue of this rule is applicable to matters of damage, where- 
fore as was stated in The Mayflower, 1 Brown, Adm. 376, Fed. Cas. 
No. 9345, affirmed as The Dove, 91 U. S. 381, 23 L. Ed. 354, the 
party in fault upon the merits of the case must bear whatever incon- 
venience or hardship there may be in proving the exact amount of 
damages sustained ; and, if the party not in fault "dérives incidentally 
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a greater benefit than mère indemnification, ît arises only from the 
impossibility of otherwise affecting such indemnification without ex- 
posing him to some loss or burden which the law will not place upon 
him."i 

[4] In cases of stranding, damage is commonly received in places 
where no eye can see that which happens at the time of harm, and 
in the nature of things the best évidence as to what was injured, and 
often excellent and persuasive évidence as to how the in jury occurred, 
is given and must be given by compétent and experienced men who 
subsequently examine the hurt. This being common knowledge 
among those accustomed to maritime affairs, it has long been the prac- 
tice to admit as évidence, not only the oral testimony of marine survey- 
ors, but their reports or surveys as documentary évidence. As it was 
put by Judge Addison Brown in The City of Chester (D. C.) 34 Fed. 
429: 

"The surveys In thls case were, as I understand, the usual surveys which 
were a necessary prellminary toward making the repairs, and should there- 
fore be allowed." 

When it cornes to questions of amount, often most bitterly contest- 
ed, it is settled that expert évidence (and such is the nature of a sur- 
veyor's testimony) may be used to impeach actual expenditures by 
showing that they were carelessly, extravagantly, or even dishonestly 
incurred. Of this The Umbria (D. C.) 148 Fed. at 283, affirmed in 
this court 153 Fed. 851, 53 C. C. A. 33, is a good instance. The tes- 
timony of a surveyor or other maritime expert is often regarded as 
an admission by one party or the other, when both sides of a contro- 
versy appoint surveyors to consider the nature and amount of dam- 
age. Such surveys are always évidence, though not conclusive. The 
Ekner A. Keeler, 194 Fed. at 341, 114 C. C. A. 331. 

Post hoc, ergo propter hoc, is often poor reasoning; but it has 
some value, and the process of apportioning evidential diiifîculties 
must be conducted in the light of expérience and common sensé. 

[5] When a vessel takes the ground, loaded, and lies there for a 
week, and is then found to hâve an injured plate or places showing 
recently made breaks or deflections from the normal, this is enough 
to establish an apparent casual connection between the act of strand- 
ing and the injury to the plating. See The Vigilant (D. C.) 10 Fed. 
at 766. Any rther cause for the injury admittedly existing is by ail 
expérience the unusual cause, and a claim of an unusual kind "ought 
to be sustained by évidence correspondingly convincing." Per Brown, 
D. J., in The Grapeshot. (D. C.) 42 Fed. at 505. See, also, The Mar- 
garet J. Sanford (C. C.) 37 Fed. at 152, per Wallace, J. 

For thèse reasons, we are (1) required to consider the évidence on 
the référence in f ull ; and, having done so, are obliged to hold (2) 
that libelant has given compétent and persuasive évidence that the 
damage in question was occasioned by the stranding of March 1909; 
(3) that claimants hâve not shown any other even probable cause for 

1 This language was taken by Longyear, J., from Dr. Luskingtou's judg- 
ment in The Gazelle, 2 W. Rob. at 284. 
249 F.— 46 
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said damage ; and (4) that the testimony of the marine surveyors was 
nejther "arbitrary," nor "spéculative." 

The libelant's appeal is sustained, and that of claimant dismissed, 
with one bill of costs to libelant. The cause is remanded with direc- 
tions to modify the decree in conformity with this opinion; libelant 
to hâve interest on the damages as increased. 



MUNSON S. S. LIXB v. GBIMWOOD et al, 
(Circuit Court of Appeals, Second Circuit. January 16, 1918.) 

No. 89. 

1. Shipping <S=5>108 — Bbbach of Contbact — Tonnage foe Caebiage of Ooal 

— Damage. 

Plalntlff firm was a dealer In coal at Mexlean ports, and prlor to 1912 
had made shipments on ves.sels of défendant steamship company. At 
that time the parties entered Into a contract by whlch défendant, for a 
term of three years from January 1, 1913, agreed to furnlsh yessels for 
carrylng ail the coal shipped by plaintlfC, whlch was to be sent from cer- 
tain ports of the United States at speelfled rates of frelght. Shipments 
were made during the flrst part of 1913, when, owing to the unsettled 
poUtical and business conditions in Mexico, plalntiflf ceased further ship- 
ments and suspended its business, except for the sale of coal on hand. 
In 1915 plaintlfC demanded five ships under the contract, whlch were 
refused. It made no effort to obtaln transportatlon by other vessels and 
practically abandoned further shipments. Held, in an action for breach 
of the contract, that an Instruction that plaintiff was entltled to recover 
as damages the différence between the contract rate and th^ current rate 
of frelght was erroneous ; that, assuming the valldity of the contract, In 
the absence of évidence of loss in plaintlfE's business, resulting from Its 
breach, and the amount of such loss, there was no basls for the recovery 
of substantial damages. 

2. Contracts <S=»175(1) — CoNSTKnoTioN — Previous Course op Business. 

It is presumed that, In maklug such contract, the parties contracted 
with référence to the quantlty of coal reasonably required by plaintiff to 
carry on its established business. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Adolfo Grimwood and Fernando Cavallo, copart- 
ners doing business as A. Grimwood & Co., against the Munson 
Steamship Line. Judgment for plaintifïs, and défendant brings error. 
Reversed. 

The défendants in error (hereinafter called Crimwood) had for a num- 
ber of years before 1912 an established coal business in Vera Cruz, and per- 
iiaps other Mexlean ports. They evidently h&û rtealt with plaintiff, in error 
(a steamship company, hereinafter called Munson) for some tlme before 1912, 
by obtaining transportatlon for American coal to Mexico. At the trial, Grim- 
wood attempted to show the history of his relations and the extent of hls 
deallngs with Munson prlor to the date of written contract sued on (July, 
1912), but was prevented by the court. At the time just stated, the parties 
hereto made an agreement, of whlch the foUowing is the important part: 
"[Munson] agrées to recelve and transport by steamers, and [Grimwood] 
agrées to furnish for shlpment from Baltimore, Md., Newport News, NorfolK, 
or Sewell's Point, Va., to Vera Cruz, Tampico, or Puerto Mexico, Mexico, ail 

^csFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered pigests & lude^ce^ 
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of the coal and coke sWpped by [Grimwood] f rom January 1, 1913, to Df- 
cember 31, 1915, for any of the voyages mentloned above; it belng under- 
stood that [Grimwood] Is not to ship coal or coke from any other United 
States port outside of Baltimore, Md., Newport News, Norfolk, or Sewell'a 
Point, Va., to Vera Cruz, Tampico, or Puerto Mexico during the perlod men- 
tloned above," Steamers were to be snpi)lied on 10 days' notice, were not 
to exceed 5,000 tons coal cargo capacity, ports of loading and discharge were 
to be designated, and, if Grimwood called for more than 4,000 tons to be car- 
rled at one tlme, Mnnson could supply two steamers in response thereto. 
Freiglit rates were specifled, which varied with the port of destination, and 
the number and capacity of the ships furnished. 

Grimwood shipped some coal by Munson's steamers between jEuiuary and 
June, 1913 By that time the political and business conditions in Mexico 
were such that he deemed it best, as he said, to ship no more, and "peddle 
ont" what he then had at Vera Cruz, about 12,000 tons. He remained of this 
mind untll March, 1915, when he notlfied Munson that he "required a steamer 
to load at Baltimore for Vera Cruz," not stating any intehded tonnage. Mun- 
son refused to furnish one, Nothîng further was done until November, 1915. 
when the United States recognized Carranza as "flrst chief" of a de facto 
goveniment in Mexico, and Grimwood (as he says) felt that it was time to 
send more coàl, wherefore he demanded four steamers, each to carry "ap- 
proximately 4,000 to 5,000 tons," and to be ready to load at divers times spec- 
ifled, but ail before December 31, 1915, the expiration date of contract Mun- 
son again refused, and this action was begun in February, 1916, alleging large, 
but not specifically described, damages for breach of the contract of 1912; 
i. e., for refusai to furnish tonnage in 1915. 

It appeared on the trial that Grimwood had made no effort to get trans- 
portation by any other vessels, that he had sent no coal wbatever to Mexico 
after Munson's refusais, exeept some from Alabama by rail, much of which 
had been seized in transit by some alleged governmental Mcxican authority, 
after which expérience he had abandoned the ettort. There was no évi- 
dence of any sales or attempted sales of coal by Grimwood in Mexico in 1915, 
other than the "peddling" aforesaid; but there was testimouy of high and 
advancing priées for coal in Vera Oruz at that time, and of great advances 
in freight rates for water carriage after the outbreak of the European War 
in 1914. 

The answer of Munson pleaded, In efifect, that the so-called contract was 
Invalid, and no contract in law, and had been abandoned by Grimwood. At 
the close of plaintifC's case, motion was duly made to dismiss, bcc-ause there 
was no proof of damages, and such motion was repeated when both parties 
rested. The court, however, held as matter of law that the contract was 
valld, left the défense of abahdonment to the Jury, and instructed them that 
plaintifiî's measure of damages, if in good faith he intended to ship the large 
quantifies of coal, for which he demanded tonnage, was the différence between 
the contract freight on flve shipments, of 4,000 tous each, and current freight 
on the same quantifies at the times of the above stated demands, togetlier 
with intcrest from the demand dates. 

The jury returned a verdict for Grimwood for $45,000 and interest. To 
the judgment thereon Munson took this writ. 

. Kirlin, Woolsey & Hickox, of New York City (J. Parker Kirlin, 
John M. Woolsey, and Harry 'D: Thirkield, ail of New York City, of 
counsel), for plaintiiî in error. 

Kellogg, Emery & Cuthell, of New York City (Frederick R. Kel- 
logg, and Earle L. Beatty, both of New York City, of counsel), for 
défendants in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). {i] 
This cause was submitted to the jury under a theory of daiiiages so 
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unsuited to the facts developed by the évidence that a new trial ifi 
necessary. Damages are either compensatory or punitive ; in this 
action on cor'ract the latter may be disregarded ; so that this plain- 
tiff is necessarily represented by the jui-y's action as having been com- 
pensated by this verdict for some loss or injury. This is a resuit im- 
posed by law, which also forbids any verdict for more than nominal 
damages, when there is no lawfully proven pecuniary loss for which 
to award compensation. 

The substance of the argument in support of the judgment below, 
is that the parties were deahng in a commodity ; i. e., tonnage. Grim- 
wood was entitled to get it from Munson, who unlawfully refused the 
demand; there fore Grimwood was properly awarded the différence 
between what he had agreed to pay Munson for it, and what it would 
hâve cost to get it elsewhere at the time of demand, irrespective of 
whether he got it or not, provided only he made the demand in good 
faith — i. e., apparently vvith a real intent to ship coal. 

Tonnage is in a sensé a commodity; so are railvvay and theater 
tickets, and many other things, which may or may not be directly pro- 
ductive of losses. If one buys tickets or tonnage to sell again, the 
profit or loss in such dealings is computable as if coal or grain or any 
other objects commonly bought and sold were the subject of bargain. 
But ordinarily the right of carriage or admission is an incident or pre- 
liminary to gain from that which is transported, or intellectual pleas- 
ure from that which may be seen or heard. 

In this case, if Grimwood had actually sent coal to Mexico at an ex- 
pansé greater than Munson's priée, there would hâve existed an actual 
expense, actually incurred, and requiring compensation on a familiar 
basis, without any regard to the ultimate fate of such Mexican coal 
venture. But this contract was (if valid at ail, and by the very argu- 
ment on its behalf) to supply the requirements of Grimwood's es- 
tablished business in respect of getting, for purposes of sale, Amer- 
ican coal into Mexico; that is, what tonnage he could demand de- 
pended on the requirements, and the reasonable ,requirements, of an 
actual business. It did not dépend on how much tonnage Grimwood 
wanted to take a risk on. For ail that this record shows, instead of 
demanding four ships in November, 1915, 40 might hâve been called 
for. 

Still less was it within the contemplation of the parties that Grim- 
wood, without any proof of business destroyed by Munson's refusai, 
should collect as his damages for not getting coal, any part of the sums 
he did not pay for transportation. We assume that there was a 
real désire to send 20,000 tons of çoaliin one month to a market and a 
business that had not absorbed over 12,000 tons in two years ; but 
there was no proof at ail that such a procédure was a reasonable 
requirement for the business, either at the time when demand made, 
or at the date of contract. The relations between the parties as evi- 
denced by the contract, and regarding that agreement as a "require- 
ment" contract, were sUch that tonnage was for them not a commodity, 
like coal, but a service. Damages did not and could not flow directly 
from a refusai to transport coal, but only from the efïect of such re- 
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fusai on the business of selling coal, and Grimwood's particular busi- 
ness of that nature. 

It is quite possible that, during Mexico's period of especial anarchy, 
Grimwood had kept together a business of sorts, equally possible that 
what he had was ruined, or its rehabilitation prevented, by not get- 
ting coal in November and December, 1915; yet it is also not only 
possible, but on this record apparent, that be bas been awarded a very 
large sum of money, not because he showed any loss, but solely be- 
cause he was willing to risk some shipments to a région of which the 
business capabilities in 1915 are not shown at ail. He has paid ont 
nothing, and been rewarded for abandoning a risk ; this is mère gam- 
bling. I^oss in the business with référence to which the parties con- 
tracted must be shown. liow that can or will be donc cannot now be 
laid down. It dépends on évidence not yet adduced ; but there must 
be shown a loss in Mexico. The présent verdict represents nothing 
but an absolutely unearned profit for not sending coal to that distract- 
ed country. 

[2] The fundamental question in this case, whether the writing of 
July, 1912, is a "requirement" contract, or an unenforceable and illé- 
gal promise to obey the will or whim of Grimwood, we cannot dé- 
cide on this record, with fairness to plaintifï below. As stated above, 
he was prevented f rom showing dealings with Munson before 1912 ; 
we do not know whether by such évidence the quantity of tonnage 
needed can be reasonably ascertained. It is presumed that "the in- 
tention of the parties, was to contract in référence to such quantity." 
This quotation is from our décision in Manhattan, etc., Ce. v. Rich- 
ardson, etc., Co., 113 Fed. 923, 51 C. C. A. 553, a case which as far 
as it goes still represents our views on this subject; whether it will 
cover this case, when presented by proper évidence, we cannot tell. 

We may add, however, that, had no otïer to show the extent and 
nature of Miuison's previous knowledge of Grimwood's requirements 
been made, and the trial court had held the contract a "will, wish, or 
want" agreement, we should bave agreed with such ruling on the 
Manhattan Case, supra, and the judgment of Sanborn, J., in Coldblast, 
etc., Co. v. Kansas City, etc., Co., 114 Fed. 71, 52 C, C. A. 25, 57 L. 
R. A. 695, which fuUy and ably covers the subject, so far as it can 
be divorced from facts peculiar to each transaction. 

In so far as the language of décision in Ramey, etc., Co. v. Schroe- 
der, etc., Co., 237 Fed. 39, 150 C. C. A. 241, seems to assert that an 
agreement otherwise void, as depending for effect on the will, wish, 
want, or whim of one party, is validated merely by the promise of 
such party to abstain from dealing in respect of the subject in hand, 
with any person other than the second party, we a:re compelled to 
think it inadvertently used, and to disagree. 

Judgment reversed, and new trial awarded. . 
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BENSSELAEE & S. E. CO. v. IRWIN, Collector of Internai Bevenue. 
(Circuit Court of Appeals, Second Circuit. January 16, 1018.) 

No. 70. 

1. NovATiON ®=55 — What Constitutes. 

A "novation" is a substitution of one debtor in place of another; the 
old debt belng extingulshed. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Novation.] 

2. Internai, Revenue i®=)7 — Income Taxes — "Ixcome." 

Income Tax A<?t Oct. S, 191,3, c. 16, § 2, G(a), .SS Stat. 172, déclares that 
the normal tax bereinbefore imposed upon individuals shall likewise be^ 
levied upon the entlre net Income arlsing or accruing from ail sources 
during the preceding year to every corporation. Long prior to the pas- 
sage of the aet, plaintilï railroad company liad leased its Une to a sef"- 
ond Company, whleli agreed to pay the interest upon bonds issued by 
plaintiff, and to pay direct to each stockholder dividends at the rate of 
8 per cent, per aunum. TJnder the agreement, plaintiff received $1,000 
yearly from the lessee to enable It to maintain its corporate existence. 
Ileld, in view of the fact that the agreement provided that the lessee 
should not pay any Income tax that might thereafter be imposed on the 
dividends and Interest, and that, if required by law to pay the same, it 
might deduct the amount from such interest and dividends, the dividends 
paid direct to the stockholders as rent must be treated as corporate "In- 
come" subject to taxation, for the provision for payment dlrectly by the 
lessee was a mère labor-saving devlce. 

[Ed. Note. — For other delinltions, see Words and Phrases, First and 
Second Séries, Income.] 

3. Inieknal Revenue <&=>7 — Income Taxes— Liabilitt. 

A corijoration is liable vmder Income Tax Act Oct. S, 1913, § 2, G(a), 
imposlug taxes on corporate income arlsing or accruing from ail sources, 
even though it was not engaged in business and derived ail its income as 
rent from its property. 

Hough, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Northern 
District of New York. 

Complaint by the Rensselaer & Saratoga Raih-oad Company against 
Roscoe Irwin, as Collector of Internai Revenue. A demurrer to the 
cpnîplaint. was sustained (239 Fed. 739), and plaintiff brings error. 
Ajfïirmed. 

■ Gi' B. Wellington, of Troy, N. Y., for plaintiff in error. 
; D. B. I/Ucey, U. S. Atty., of Ogdensburg, N. Y., for défendant in 
enfor. ; ! 

Sef ore WARD, ROQERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is a writ of error to a judgment dis- 
missing the complaint on demurrer. The action is to recover taxes 
paid under protest by the plaintiff to the défendant as collector of in- 
ternai revenue of the Fourteenth district of the state of New York 
assessed upon its income for the years 1913 and 1914 under section 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgeats & ludezeB 
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2, G(a), of the Act of October 3, 1913 (38 Stat. 172, c. 16), which 
reads : 

"ïhe normal tax herelnbefore imposée! upon individuals Ukewlse shall be 
levied, assessed, and paid annually upon the entlre net lucome arising or ao- 
orulng from ail sources during the preeeding calendar year to every corpora- 
tion, joint-stock company or association, and every Insurance company, or- 
ganlzed in the United States, no matter how created or organized, not includ- 
ing partnersliips. * * * " 

[1,2] May 1, 1871, the plaintiff leased its railroad, equipment, and 
franchises for the term of its charter of 500 years and of any ex- 
tension thereof to the Delaware & Hudson Canal Company, in con- 
sidération whereof the lessee agreed to pay an annual rent as f ollows : 
The interest on $1,625,000 of mortgage bonds made, guaranteed or as- 
sumed by the lessor ; the interest and $5,000 annually on account of 
the principal of the lessor's bond to the city of Troy on account of 
the Troy Union Railroad Company; the interest on $375,000 of 7 
per cent, bonds to be issued by the lessor, payment of interest guaran- 
teed by the lessee; a dividend of 4 per cent., payable semiannually, 
on the lessor's capital stock ; and the rents accruing and to become 
due on certain leases to which the lessor was a party. The lessee 
f urther agreed to stamp upon the lessor's bonds and stock on présenta- 
tion a guaranty of payment of the interest and dividends aforesaid 
to the owners and holders. Every share of the plaintiff's stock is so 
stamped. It was, however, expressly provided that the lessee was not 
to pay the then income tax or any income tax that might thereafter be 
imposed on the said dividends and interest, and that, if required by 
law to pay the same, it might deduct the amount of tax sa paid from 
the said interest and dividends. 

The lessor covenanted to continue its corporate organization at the 
expense of the lessee, not exceeding $1,000 annually, and to co-operate 
with the lessee as far as légal and practicable to make the lease per- 
pétuai. The lessee from 1871 down to the présent time has continued 
to be in possession of the lessor's properties and franchises, has operat- 
ed and maintained the road, and has kept transfer books of the les- 
sor's bonds and stocks. 

The plaintifï contends that it has no other income than the $1,000 
paid it annually by the lessee as expense of keeping up its corporate or- 
ganization and an income from other sources amounting to $3,600 
annually, and that the moneys paid as rent to the holders of its bonds 
and stocks is their income. On the other hand, the défendant contends 
that the rent, though so paid, is as matter of law income of the plain- 
tiff. Judge Ray took the latter view, sustained the demurrer, and 
dismissed the complaint. We entirely concur with him. 

It is true that the rent of its road does not go into the plaintiff's 
treasury and that it has no means of withholding the tax from it. 
It is also true that the rent reserved by the lease is paid by the lessee 
in fixed sums to third parties. Ali the same, the rent is the property 
of the plaintiff, and remains such, though by the terms of the lease 
paid out to others, whose rights are derived through it. While the 
rent is a debt of the lessee to the lessor, it is, as between the lessor and 
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its stockholders, the lessor's income, out of which the dividends, if 
any, are to be paid. 

The application of the rent under the lease is a mère labor-saving 
device, the effect being exactly the same as if it be paid to the lessor 
and by it paid out as far as necessary to bondholders for interest, and 
the surplus in dividends to its stockholders. The description of the 
fixed sum to be paid by the lessee of 8 per cent, to the lessor's stock- 
holders as a dividend shows that the payment is made as agent of the 
léssor. 

To speak of the lease as a novation is a misuse of language. A 
novation is a substitution of one debtor in place of another, the old 
debt being extinguished. 29 Cyc. 1130. The lessee's guaranty of 
the payment of interest on the lessor's bonds does not substitute the 
lessee as debtor for the lessor, not extinguish the old debt by releasing 
the lessor from liability to the holders. It is merely an additional 
security likely to increase the market value of the bonds. Betweeh 
the stockholders and the lessor, the relation of debtor and credîtor 
does not exist, so that no question of the substitution of the lessee as 
debtor for the lessor can arise. The stockholders do not cease to be 
stockholders of the lessor because the lessee has agreed to pay them 8 
per cent, per annum on their stock as a dividend. As we said in 
Anderson v. Morris & Essex R. R., 216 Fed. 83, at page 90, 132 C. 
C. A. 327, 334: 

"But, to make the act applicable, the lessor company must not alone exlst 
'under the laws' of the state which created it. It must, in addition, hâve a 
net income over and above ?5,000, etc. It Is sald the lessor company does not 
meet that requirement of the law, as no money was paid to it ; the reutals 
having been paid, not to It, but to its stoclsholders and bondholders. The no- 
tion that a corporation is an artlficial entity distinct from the members who 
compose it is a fiction of the law, whicli the courts recognlze for some pui-poses 
and disregard for others. Without going into the matter at length, it suffiees 
to say that the fact that the lessee paid the rent, not to the eorporate entity, 
but to the stockholders and bondholders, eannot prevent the act from apply- 
ing to the money so paid, if the other conditions of the act make its terms 
applicable. The fiction referred to eannot be permitted to accomplish a fraud 
upon the statute and an évasion of its obligations." 

[3] The fact that the plaintiff is not engaged in business which, 
as we held in that case, would be conclusive against the liability for 
income tax under the act of August 5, 1909 (36 Stat. 11, c. 6), is whoUy 
immaterial under the act of 1913, which taxes income "arising or 
accruing from ail sources." We are not concerned with the questions 
how the plaintifï can pay the tax or how the government is going to 
collect it. 

Decree affirmed. 

HOUGH, Circuit Judge (dissenting). It seems certain that what is 
taxed is the income of the persons against whom assessment is made, 
not that of some one else. Nor is any peculiar signification given to 
the word "income," which ordinarily means "money, and not the ex- 
pectation of receiving it, or the right to receive it at a future time." 
United States v. Schillinger, 14 Blatchf. 71, Fed. Cas. No. 16,228. 
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This plaintiff certainly never received this money, nor had it any 
right so to do, for by the terms of the lease the so-called "dividends" 
shall be paid direct to the shareholders. That is the shareholders' 
right, not at ail a privilège of the plaintifï, nor a "mère labor-saying 
device." The test is: Would a payment by the Delaware & Hudson 
to the Rensselaer & Saratoga discharge the former's obligation or 
liability to the individual shareholders? It seems to me that reading 
the lease requires a négative answer. 

The truth is "dividends" is an inappropriate and misleading word, 
for thèse recurring payments bear no relation to earnings, and are 
debts of the Delaware & Hudson to the shareholders severally, 
who own said debts as they arise or accrue, who could sue for them, 
and against whom the tax should be laid or assessed. 

The quotation relied on froni Anderson v. Morris & Essex R. R., 
supra, was not necessary to the décision of that case, and as obiter, 
is not an adjudication. As applied to the statute now under considéra- 
tion, it prodnces this resuit, namely : That income arises or accrues 
to a person, though he bas it not in possession, and does not even 
own the right to sue for and recover it. 

On thèse grounds I dissent. 
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(Circuit Coiut of Appeals, Nintli Circuit. Fi'bniary 11, 11)18. Keliearing 
Denied Ma.v Vi, l'JlS.) 

No. 20tK'. 

1. PaTF.XTS <S=>:i2S — YALIUITY AXD iNKllIXCiEMEXT — UNDERBEAUIEB. 

Tlie I)(>\il)le patent. No. l'.Ufi:'",, for an iindcri-eamer, is for u combina- 
tion of old éléments, nuist he limited to tlie device sliown and describwl. 
nnd is not entitled to a broad range of e<iuivalents. As so con.stnied, 
held uot infrinst'd. 

2. Patents <S=524(i — I.nfringemekt — CoiriuNATioN oe Old Eléments. 

Wlule a comlùnation of éléments, f\ll of which are old in tlie art, may 
be invention, tlie combination innst l>e considered as a unitary structure ; 
and, if a défendant omits one or more of tlie niaterial éléments, be does 
not intrinse. 

3. Patents ©=3241 — Inekingement — Mp^cuanical Structures — "Equiva- 

lent." 

To nialce one mechunical device the "équivalent" of anotlier, so as to 
establisb infrin^ement, it must appear, not only that it produces the 
same efCect, but that such effoct is produced substantially by the sauie 
mode of opération. 

|Ed. Note. — For otber définitions, see Words and Phrases^ First and 
• Second Séries, l'.quivaleut.J 

4. Patents <s=3l65 — Kiji.es op Con.steitction. 

A patent is no broader tlian its claims; and, if the language of the 
clninis Is clear ami distinct, the patentée is bound thereby. 

<g=3For other cases aee same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexée 
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Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California ; Edward E. Cush- 
man, Judge. 

Suit in equity by the Union Tool Company, Edward Double, Rosa 
Eichenhofer, as administratrix of the estate of Frederick Eichen- 
hofer, deceased, and George Chadderdon, against the Wilson & Wil- 
lard Manufacturing Company. Decree for complainants, and de- 
fendant appeals. Reversed. 

For opinion below, see 237 Fed. 837. 

Raymond Ives Blakeslee, of Los Angeles, Cal, for appellant. 
Frederick S. Lyon, of Los Angeles, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. On appeal by the Wilson & Willard Man- 
ufacturing Company from a decree in favor of the Union Tool Com- 
pany finding the Double patent No. 734,833, issued in 1903, valid 
and infringed as to claims 1, 2, 6, 7, and 8. Injunction and account- 
ing were ordered. Wilson v. Union Tool Co. (D. C.) 237 Fed. 837. 
As will be seen by an examination of Union Tool Company v. E. C. 

Wilson, 249 Fed. 736, C. C. A. , No. 2918, decided this day, 

the patent has to do with an underreamer for drilling oil wells. 

[1] The District Court found that the Double underreamer took 
the lead in oil well tool trading over ail former underreamers. and 
in deciding the case treated the main question involved as pertaining 
to what range of équivalents complainant was entitled to under the 
patent in suit, and held that the Double underreamer constituted com- 
binations of decided merit, which entitled complainants to a fair range 
of équivalents. The claims involved are as follows: 

(1) "An underreamer comprlsing a hollow mandrel furnished with an in- 
ternai shoulder, a downward extension having opposite parallel bearing faces 
havlng a keyway thereln, shoulders at the sides of such extension, and up- 
wardly and inwardly sloping dovetall slipways beneath said shoulders; a 
spring on the .shoulder in the hollow mandrel ; a rod playing in the mandrel, 
furnished with a key seat and supported by the spring; dovetall tUt slips 
playing in the slipways and furnished with key seats, respectively ; a key 1q 
the key seats of the slips and rod, and playing In the keyway of such ex- 
tension, to hold the slips against the shoulders; said slips being furnished 
with inward projections to slide upon the downward extension of the mandrel 
to spread apart the cutting edges of the slips when the slips are drawn up." 

(2j "An underreamer furnished with a mandrel having a downward exten- 
sion provided with opposite parallel bearing faces and a keyway in the ex- 
tension ; a spring-supported rod furnished with a key seat and playing up 
and down in the mandrel ; tilt slips slldlngly connected with the mandrel 
and furnished with inward projections to slide upon the opposite bearing faces 
of the downward extension to spread the slips apart at the lower ends whea 
the slips are drawn up ; and a key carried by the rod and carrying the slips." 

(6) "In an underreamer, a mandrel furnished with a hollow slotted exten- 
sion, the lower end of which slopes upward at the edges ; tilt slips slldlngly 
connected with the mandrel and furnished on their Inner faces with pro- 
jections, the upper faces of which slope downward to slide upon the extcnsloi» 
of the mandrel ; and means Connecting the slips with the rod." 

(7) "In an underreamer, the combinatlon with a hollow mandrel, provided 
with a slotted extension, a spring-actuated sllp-operatlng rod provided with 
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a pivot key, tilt slips provlded wlth key seats adapted to be engaged by sald 
pivot key, sald key seats being somewhat larger than tlie key to allow the 
slips to tilt, sald slips provided wlth inwardly projecting shoulders, and 
sftid slotted extension provided wltl» surfaces adapted to tilt sald slips and 
hold the same in expanded position." 

(8) "lu an underreamer, the comhlnation of a hollow mandrel with a 
hollow slotted extension, sald extension Imvlng opposite parallel bearing 
faces, a slip-earrying rod in said mandrel, slips connected to sald rod, said 
slips having projections which bear agalnst said extension, said slips being 
provided with key seats, a key earried by said rod, each end of the key 
lylng in a key seat of a slip, and the key seat in each slip being somewliat 
larger than the key to allow the slips to partake of a tllting action." 

The finding of the District Court was that "the chief novel feature 
of the Double invention was the tilting means adapted for the col- 
lapsion and expansion of the cutters in combination with interrelated 
dovetails on the cutters and ways of the body extension," and that 
there was no anticipation. The errors assigned are based on thèse 
several contentions: That the Wilson underreamer does not include 
the fundamental éléments of the Double underreamer, namely, the 
"hollow slotted extension" with opposite parallel bearing faces with 
upwardly and inwardly inclined dovetailed ways; that the Double 
underreamer was but a transitory step in the art; that the Double 
underreamer was, in effect, abandoned by the predecessors of the 
appellee because of the success of the Wilson underreamer; that 
Double, the patentée of the patent in suit, was not the original and 
independent inventer of the combination claimed in the patent in suit; 
that the finding of the court that the essence of the Double invention 
was the open dovetailed slipways with d'ovetail cutters, coacting 
therewith, and means for expanding the cutters and to cause them to 
tilt on the suspension means, was error. 

[2] It is clear that ail of the éléments of the Double combination 
patent, No. 734,833, were old in the art. This being true, the claims 
of invention in the patent should be limited to the spécifie combina- 
tions of éléments as covered in the claims of the patent. Combination 
of éléments which are old in the art undoubtedly may be invention, 
but the combination must be considered as an entirety or unitary 
structure. If défendant omits one or more of the material éléments 
which make up the combination, he no longer uses the combination; 
and it is no answer to say that the omitted éléments are not essen- 
tial, and that the combination opérâtes as well without as with them. 
Leeds & Catlin v. Victor Talking Machine Co., 213 U. S. 301, 29 
Sup. Ct. 495, 53 L. Ed. 805 ; Evans et al. v. Hall Printing Press Co., 
223 Fed. 539, 139 C. C. A. 129. It must also be established by one 
who allèges infringement of a combination that the entire combi- 
nation, as a unitary structure and having substantially the same 
mode of opération, is présent in the alleged infringing machine. 
Owens V. Twin City Separator Co., 168 Fed. 259, 93 C. C. A. 561. 

[3] To make one mechanical device the équivalent of another, it 
must appear, not only that it produces the same effect, but that such 
effect is produced by substantially the same mode of opération. Has 
the Union Tool Company, appellee, shown that the underreamer de- 
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vice involved is a combination of the same éléments as the Wilson 
device, and that their mode of opération is substantially the same? 
Western Engineering Co. v. Risdon Iron & Locomotive Works, 174 
Fed. 224, 98 C. C. A. 132. In the Double combination there is a 
hollow mandrel witli inner shoulder, a downward extension with a 
shoulder at the side of the extension, a spring on the shoulder in the 
hollow mandrel, a rod playing in the mandrel supported by a spring, 
and a key at the lower end of the rod to carry the cutters. Ail of 
thèse éléments were old in the art ; but it is to be reiterated the court 
found that the chief novel feature of the invention was the tilting 
means adapted for the collapsion and expansion of the cutters, in 
combining that tilting means with interrelated dovetails on the cut- 
ters and ways of the body extension. The court also found that 
none of the underreamers of the prior art combined cutters "tilting 
over the lower end of the reamer body with shanks having dovetails 
so interrelated with dovetail ways upon the body of the reamer as to 
afford inner, outer, and latéral bearings when in the reaming posi- 
tion." 

In the Double reamer we find the hollow mandrel, the mandrel hav- 
ing a longitudinal hole for the réception of the spring and rod. The 
hole has a latéral shoulder upon which the spring is seated ; the low- 
er end of the mandrel has a downward extension which is hollow or 
drilled for the réception of the spring-actuated rod and for the ré- 
ception of the key, upon which slips are hung, and there are opposite 
parallel bearing faces upon which the inward projections of the slips 
rest when in reaming position. The bottom of the downward exten- 
sion has rounded faces with shoulders. At the side of the downward 
extension there are dovetails sloping upwardly and inwardly beneath 
the shoulders and joint member, which subdivides the mandrel and 
confines the rod and its spring. 

In the Wilson underreamer we find a hollow mandrel having a 
longitudinally drilled hole for the réception of the spring-actuated 
rod, but there is no internai shoulder upon which the spring seat 
rests. The spring seats there move upon a removable key or block. 
Wilson et al. v. Bole & Double et al., 227 Fed. 607, 142 C. C. A. 239. 
The seating of the spring upon the removable key, instead of upon 
a fixed shoulder in the mandrel, appears to be novel ; but in the Double 
device the key performs the service of Connecting the slips with the 
spring-actuated rod. In the Wilson mandrel we find the bottom has 
two prongs, terminating in lugs, which spread the cutters apart into 
reaming position and hold them so spread, and as describcd in Union 
Tool Company v. Wilson, supra, above the lugs there are parallel 
shoulders in dovetails which form ways for the shoulders on the cut- 
ter shanks. The devices operate upon diiïerent principles and un- 
der diflferent modes of opération. The mandrel of the Wilson has no 
internai shoulder, no downward extension with its hollow, no slot, no 
opposite parallel bearing faces, and no rounded or beveled lower edge ; 
nor has it shoulders at the side of the downward extension, nor dove- 
tails sloping upwardly and inwardly beneath the slioulders, nor what 
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is called the "sub" or extra joint in the body of the underreamer. 
The hollow or longitudinal hole in the Wilson mandrel, the hole be- 
ing for the réception of the spring and rod, and the shoulders inside 
of the prongs for the réception of the cutter shanks being parallel, do 
not permit a sliding action of the shanks of the cutters upon the 
suspension means to permit tilting, but merely allow the lower ends 
to swing toward each other, a pendulum swing, pivoting on the point 
of suspension, the intégral cross at the bottom of the spring-actuated 
rod. 

This mode of opération is new with Wilson, and is covered by 
his patent, No. 827,595. In the Double reamer the slot is nOt only 
a key guide, but its lower walls act as a stop for the key, or the down- 
ward travel of the rod, key, and cutters. The Wilson device lias no 
such part, with any such functions, in the open spring between the 
prongs of the body. In the Wilson reamer N"o. 2, the removable key in 
the body serves the double f unction of supporting the spring at its low- 
er end and acting as a stop to arrest the downward travel of the rod 
by engaging with the upper wall of the elongated slot in the rod. The 
means used in this rod-affecting function are quite différent in the 
Wilson reamer from those employed in the Double reamer, and we do 
not understand that the Wilson pronged type of underreamer can be 
held the équivalent of the hollow slotted extension type of the Double 
reamer body. It is significant that the slot features of the Double ex- 
tension, with its two functions, is lacking in the Wilson reamer. 

Proceeding, we find that the tilt slips in the Double reamer, con- 
nected with the mandrel and with dovetails, play in the slipways on 
the mandrel, with key seats larger than the key with inward projec- 
tions which slide upon the downward extension of the mandrel, and 
•with the upper faces of thèse inward projections sloping downward. 
In the Wilson cutters there are not inward projections which slide 
upon the downward extensions of the mandrel, nor are there the up- 
per faces of the inward projections sloping downwards. In fact, the 
Double cutter does not contain shanks ; whereas, the Wilson cutter 
has a cutter head and a long shank. The design of the cutter in the 
Wilson device, co-operating with the spécial design of the mandrel, 
allows the cutter heads to bear solidly against the prongs when in 
reaming position, but, when collapsed, the cutter head is below the 
prongs and the shanks are in between the prongs. This interrelation- 
ship between the Wilson pronged mandrel and the Wilson cutter, with 
its shank and head and bearing on the projecting shoulders of this 
head enables an opération whereby the portion of the mandrel which 
serves to spread the cutters and hold them apart in reaming position 
is not between the cutters when the cutters are in collapsed position. 
The description of such construction is that the cutters can be given 
a very great strength, inasmuch as no material has to be removed from 
tbem to make room for the spreading device when the cutters are 
collapsed. 

In the Double underreamer the rod plays in the mandrel, is support- 
ed by a spring, contains a key seat, in which is a key which plays in 
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the slot or keyway in the downward extension, and the key lias a 
notch to permit the rod to engage it and thus to prevent displace- 
ment. Wilson shows a rod or stem with a cross or T which as a 
single member plays in the mandrel, is supported by the spring, and 
draws the cutters upward into reaming position. But there is no key 
seat nor key playing in the slot or keyway of the downwa,rd extension 
of the mandrel. A slot eut in the rod or stem of the Wilson reamer 
appears to allow room for a vertical play of the rod or stem ; but 
the seats for this key are in the mandrel, and not in the rod, and the 
key is a part of the mandrel not belonging to the rod or stem. Gom- 
parison of the éléments of patents shows in the Double device the 
downward extension, the slot in the downward, and the inward pro- 
jections in the slips; none of thèse éléments appears in the Wilson 
reamer. On the other hand, Wilson shows certain novel éléments not 
contained in the Double underreamer. The tilting action of the cut- 
ters of the Double device, due to the présence of the spreading mem- 
ber or downward extension between the cutters at the time of collap- 
sion, is not to be had in the Wilson reamer, for, as already indicated, 
there is no part of the mandrel between the cutters at the time of col- 
lapsion, upon which there could be a tilting. 

It is contended that the tilting action of the Double cutters is not 
old in the art, in that the Double underreamer shows shoulders re- 
moved high up on the slips close to the key, which acts as a ful- 
crum, and that the location of the shoulders causes the sudden col- 
lapse of the cutters. But an examination of the claims of the Dou- 
ble reamer fails to show the inclusion of that feature in the pat- 
ent ; moreover, the quick collapse of the cutters in the Double reamer 
is due to the fact that they do not collapse during the downward move- 
ment, when they are sliding upon the opposite parallel bearing faces 
of the downward extension, except that slight collapse enabled by the 
outward travel of the upper ends of the cutters on the key. But, 
when the inward projections of the slips pass ofif of thèse opposite 
parallel bearing faces, then we bave the collapse of the cutters. The 
record shows that this opération causes what is called "plunging," and 
which is obviated in the Wilson underreamer, because of the fact that 
the cutters there collapse from the beginning of the downward move- 
ment. 

[4] Inasmuch as the invention of Double was not broad and pri- 
mary in its character, we believe that the doctrine of équivalents is 
not broadly applicable (Paper Bag Patent Case, 210 U. S. 405, 28 
Sup. Ct. 748, 52 L. Ed. 1122), and that, therefore, the inclined bear- 
ing faces on the prongs of the Wilson device are not the équivalent 
of the opposite parallel bearing faces on the downward extension 
of the Double underreamer. It is thoroughly well established that 
the patentée is limited to his claims, and the patent is no broader than 
the claims, and, if the language of claims of the patent is çlear and 
distinct, the patentée is bound by the language he bas employed. Key- 
stone Bridge Co. v. Phœnix Iron Co.. 95 U. S. 274, 24 L. Ed. 344. 
Claim No. 1 of the patent involved does not describe any means of 
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producing the tilting action, and none of the other daims herein in- 
volved covers both the interrelated dovetails and the tilting means 
found by the court to be the essence of the invention of Double. 
There is no doubt of the success of the Wilson device, for the record 
shows that it met with immédiate sale and great favor. The Double 
underreamer should be held to hâve been a step in the art, carried 
forward by Wilson's invention. 

In conclusion, we hold that in the device designed by Wilson — the 
fork or pronged type of underreamer mandrel and the cutters and 
body with shanks to co-operate with lugs and ways on the mandrel, 
so as to allow having the spreading prongs or forks between the cut- 
ters when in reaming position, and with the hoUow spreading device 
between them, when in collapsed position, with the cutters collapsed 
upon thèse prongs, instead of tiltinj^ or spreading — Wilson has in- 
vented, and that his device is distinct f rom the Double invention. 

With respect to the contention of the appellee that the Double un- 
derreamer was the first successful device, we need only say that the 
record contains much évidence to the effect that there were other types 
of successful underreamers, namely, the Swan, Austrian, Plotts, Kel- 
lerman, O'Donnell & Willard, and others. None of them was wholly 
successful, but they were used until the Double underreamer came 
in and was more successful than any of its predecessors had been. 
But the Double underreamer was also not wholly satisfactory, because 
of the fréquent breaks of the cutters, and it dropped behind after 
Wilson invented. 

It must be held that the Double patent should be strictly construed, 
and the patentée, having limited himself to the éléments of his com- 
bination, is limited in the construction of his claim to the devices 
shown. Oriental Tissue Co. v. Louis De Jonge & Co. (D. C.) 235 
Fed. 296. The importance of this point is emphasized by the record, 
which shows that Double canceled his claim No. 8 and substituted 
claim No. 7, limited his spécification, and amended his claims to pro- 
vide for opposite parallel bearing faces upon his hollow slotted ex- 
tension. He thus eliminated from his claim those things which were 
excluded by surrender of scope and of définition of his claimed com- 
bination. Wright v. Yuengling, 155 U. S. 47, 15 Sup. Ct. 1, 39 L. 
Ed. 64; Roemer v. Peddie, 132 U. S. 313, 10 Sup. Ct. 98, 33 L. Ed. 
382 ; Greene v. Buckley, 135 Fed. 520, 68 C. C. A. 70. 

What is called the Jones round-nosed reamer, which was introduc- 
ed in évidence as one of the earlier forms of reamer, appears to hâve 
had dovetail cutters operating in open dovetail slipways, the cutter 
extending the periphery of the body to contact with the casing above 
thfr. spreadinig bearings and above the fulcrum point; and the évi- 
dence shows that Double saw the Jones round-nosed reamer bef ore he 
made the reamer of the patent in suit. It was also the opinion of the 
District Court that the tilting action of the cutters, as disclosed in the 
Brown patent. No. 687,296, was the same as that used by Double, ex- 
cepting that the cutters were not actuated by the downward motion 
of the suspension means. 
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Appellant contends that the District Court erred în its view that 
the cutters in the Brown reamer patent were not actuated by the 
downward motion of the suspension means, and that the cutters do 
travel downwardly as the suspension means travels downwardly, and 
are positively actuated by such suspension means. We find it diffi- 
cult to reach a satisfactory opinion upon this point, but it looks a» 
though there was a tilting of the cutters in the Brown reamer sub- 
stantijiHy like the tilting in the Double reamer. 

The decree of the District Court must be reversed, and the cause 
remanded, with directions to dismiss the complaint and to dissolve 
the injunction. 
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No. 2918. 

1. Patents ig=>328— Vauditt and Infbingement— Undekreameb. 

The Wilson patent, No. 827,593, for aii uuderreamer, held not antlclpated 
and valid, and claims 9 and 19 Infringed. 

2. Patents ®=5238—lNji'BiNOEMENT — Omission of Parts. 

That an alleged Infringer does not use ail the features of the patentedt 
deviœ does not négative infringeraent. 

3. Patents (S=s>314 — SuiTs for Inibingeiment — Consolidation. 

Under equlty rules 19 (J98 Fed. xxiii, 115 C. C. A. xxlll) and 26 (201 
Fed. y, 118 C. O. A. v), a District Court has power to consolidate for trial 
patent causes whlch Involve the same patent, where the parties are the 
same, althongh it effected a broadeiilng out of the charge of inf ringement 
over a prior élection ta the record. 

Appeal.from the District Court of the United States for the South- 
ern Division of the Southern District of California; Edward E. 
Cushman, Judge. 

Suit in cquity by Elihu C. Wilson against the Union Tool Company. 
Decree for complainant, and défendant appeals. Aiïirmed. 

For opinion below, see 237 Fed. 847. 

Frederick S. Lyon, of Los Angeles, Cal., for appellant. 
Raymond Ives Blakéslee, of Los Angeles, Cal., for appelleè.; 

Before GILBERT, ROSS, and HUNT, Circuit Judges.^ 

HUNT, Circuit Judge. Appeal from an interlocutory jdecree in 
favor of Wilson, appellee, plaintifï, against the appellant, Union Tool 
Company, défendant, holding that Wilson patent No. 827,595, for an 
underreamçr, patented July 31, 1906, was valid particularly as tp'claims 
2, 4, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, and 19, and was inf ringed' as to 

^=9For oUier cases ses same toplc & KEY-NtJMBBIl in ail Key-Numbered Clgests & Indexes 
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claims 9 and 19 by the manufacture and sale or lease of the so-called 
"Double Improved and Type F" underreamers of a kind introduced as 
exhibits. Accounting was also decreed. The défendant denied in- 
fringement, and pleaded prier invention and want of novelty. The 
case was heard in the lower court in conjunction with Wilson & Wil- 
lard Manufacturing Co. v. Union Tool Co., Edward Double et al., 249 
Fed. 729, C. C. A. , decided contemporaneously with the prés- 
ent case, wherein interlocutory decree was made in favor of the Union 
Tool Company, finding the Double patent. No. 734,833, for underream- 
ers, valid and infringed as to claims 1, 2, 6, 7, and 8 thereof, and pro- 
viding for accounting and costs. The parties to the two suits are not 
identically the same, but the suits pertain apparently to the same inter- 
ests, as one of the plaintiffs in the last referred to suit is the défendant 
in the présent appeal, and the défendant in 2996, the Wilson & Wil- 
lard Manufacturing Company, is the same company as in this case, 
2918. The same gênerai interests hâve been found to use the inven- 
tion of the other interests, with its own, in the making of its under- 
reamer product. The two suits were instituted under letters pat- 
ent for underreamers for enlarging oil well holes to allow the 
lowering of the casing. The Double underreamer patent, 734,833, 
was issued in 1903, and, as stated, the Wilson patent in suit was is- 
sued in 1906. In both suits prior patent art was relied upon as a dé- 
fense, and in both cases it was found that neither patent was antic- 
ipated ; that is, that the underreamers made by the défendant in the 
one case infringe the Double patent, and the underreamers manufac- 
tured in the other case infringe the Wilson patent. 

[1] Claims 9 and 19, found infringed, are as follows: 

(9) "An underreamer body terminatlng in prougs forming a fork and pro- 
yided with shoulders on the inner faces of the prongs which form cutter ways 
and terminate in downwardly projecting lugs, and cutters mounted between 
the prongs of said fork and having shoulders inslde the fork and faces to 
bear on the projecting lugs." 

(16) "An underreamer comprislng a body terminatlng in two prongs, and 
cutters each having two shoulders and a bearing face on the inner side of 
each of the two shoulders to engage said prongs." 

The contention of the appellee is that claims 9 and 19 use the term 
"prongs" to designate the portions of the body which are provided 
with other working features, such as shoulders on their inner faces 
and the downwardly projecting lugs at their lower ends; that the 
term "prongs" is used as defining the bifurcated structure at the low- 
er end of the body, which, under the Wilson patent, permits the cut- 
ters to coUapse closely together, approaching each other between such 
prongs and likewise permits assembling at the bottom of the reamer 
and remachining. It is not contended by the appellee that this close 
coUapsing opération of the cutters is found in the underreamers of 
the Union Tool Company, which are said to infringe; but it is in- 
sisted that the interrelation and other construction pertinent to the 
provision of shoulders on the inner faces of the prongs and down- 
wardly projecting lugs at their lower ends, with both of which the 
249 F.— 47 
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cutters co-operate, hâve been adopted by the appellant as also bave 
been the assembling and remachining advantages. To this, therefore, 
we will confine our considération. 

Wilson, in his underreamer, shows a hollow elongated body pro- 
vided at its lower ends with the projections or prongs forming a fork 
and terminating at their lower ends in downwardly projecting lugs ; 
such prongs having shoulders on their inner faces to form ways for 
cutters. The cutter shanks bave bearing shoulders which engage in- 
side of the ways, the cutters also having expansion bearing faces on 
latéral shoulders, which expansion faces coact with the spreading 
bearihgs on the lugs which hold the cutters apart. The lugs terminate 
at their lower ends in beveled end faces over which ride bearings, in 
which the expansion bearing faces terminate at their upper ends, thus 
causing the cutters in the main to be expanded and permitting them in 
the main to be collapsed, although the spreading bearings are slightly 
upwardly and outwardly inclined to terminate the expanding action 
and initiate the collapsing action by coaction with the expansion bear- 
ing faces. The cutters are pivotally connected with a spring-ac- 
tuated rod or stem at a T-head or cross at the lower end thereof ; the 
connection being by means of recesses or pockets in the inner faces 
of the cutters. Thèse pockets are formed in the cutter shanks. The 
spring-actuated rod or stem is received within the hollow body of the 
underreamer, and adapted to move endwise therein ; the spring which 
actuates such rod or stem being confined between a nut threaded onto 
the upper end of such rod, and a holding device shown in the patent 
to consist of a block which forms a seat for the spring at its lower 
end, and through a hole or bore in which the rod or stem may play, 
such block being held in place in the hollow body by dowel pins or 
the like. Down-thrust bearings on the body between the prongs co- 
operate with the upper ends of the shanks of the cutters, and other 
down-thrust bearings are in the nature of shoulders on the forks at 
the lower ends of the shoulders on the prongs, and which co-operate 
with the cutters at the zone of the bearings. In-thrust upon the 
cutters in action is taken by the spreading bearings to which it is im- 
parted by the expansion bearing faces, and out-thrust of the cutters 
is taken by the shoulders of the ways on the prongs which co-operate 
with the bearing shoulders on the cutter shanks. The cutters are 
provided with certain shoulders on their outer faces, which coact with 
the casing or shoe, causing the cutter to be collapsed when the under- 
reamer is to be elevated and withdrawn through the casing. A dé- 
tachable crosspiece or safety boit is provided between the lugs at the 
lower ends of the prongs, which to a certain extent braces the prongs 
and also prevents the cutters and the T or cross from dropping into 
the hole and being lost, in case the rod or stem should break, and 
similarly prevents dropping of either cutter in the hole in case a frac- 
ture should occur through the cross or T. This détachable cross- 
piece is held in place in two boit holes in the lugs, within one of which 
fits a nut into which one end of the boit is screwed by a suitable im- 
plement. For convenience the illustrations may be referred to. 



UNION TOOL CD. V. WII^ON 



739 



E. C. WIMON UNDERREAMEB. 




740 



249 FEDERAL REPORTEE 



DEFENDANTS EXHIBIT DOUBLE PATENT NO. 1. 



K. DOUBLE UNDEBBEAMEB. 




UNION TOOL CD. V. WIL80S 



T41 





742 249 FEDERAL REPORTER 

In use the cutters are drawn down against the expansîve action of 
the spring, the rod or stem and the cutters moving together, and the 
expansion bearing faces moving over the spreading bearings until the 
bearings ride over the beveled end faces, permitting the cutters more 
closely to approach each other, or swing together, in vvhich action 
they may be accommodated between the prongs, so that the cutters 
may be entered into the well casing. The underreamer is lowered 
through the casing with the cutters so collapsed, and the cutters are 
retained in such positions of collapsion due to their confinement within 
the casing. But, when the cutters émerge from the lower end of the 
casing or the shoe thereon, they are permitted to expand, the expan- 
sion bearing faces riding up over the spreading bearings until the 
upper ends of the shanks of the cutters come against the dowrn-thrust 
bearings of the cutter, and, if the parts are so specifically formed, the 
bodies of the cutters at their sides are brought up against the down- 
thrust bearings. The reaming of the hole is necessary in order to eut 
away the annular shoulder or wall in the hole which remains beneath 
the casing after a certain period of drilling opération has ensued; 
this annular shoulder remaining because the drilling bit has an outside 
diameter less than the inner diameter of the casing. The underreamer 
is brought into position to remove the shoulder, and its cutters are 
expanded in the space immediately above the shoulder and beneath 
the shoe of the casing, which is elevated to make clearance between 
it and the shoulder for the cutters. The cutters being in expanded 
positions, the underreamer is reciprocated in the hole, or raised and 
permitted to drop altemately by means of a drilling Une which is at- 
tached to the walking beam in the derrick at the mouth of the hole. 
The cutters attack the formation of the shoulder, and chip it or break 
it away, and reduce it to chippings which are mixed with water within 
the hole by a circulating System to produce a mud which is led away 
from the mouth of the hole by a bailer. When the underreaming 
opération has gone on to a point practically coïncident with the bot- 
tom of the drilled hole and the casing has been lowered correspond- 
ingly, the underreamer is put into condition for withdrawing from 
the hole by elevating it until the shoulders come into engagement 
with the lower end of the shoe on the casing, which pinches the cut- 
ters inwardly and causes the expansion bearing faces to ride down- 
wardly over the spreading bearings until the bearings are brought 
into engagement with the beveled end faces upon the lugs, over which 
latter they ride until the cutters assume the collapsed positions. The 
Dody of the underreamer travels upwardly, while the cutters remain 
relatively stationary, and when the cutters hâve assumed the col- 
lapsed positions they enter the casing or the shoe, and being confined 
by such casing, and so held in collapsed condition, the entire under- 
reamer is elevated and withdrawn from the casing at the mouth of 
the hole. 

Appellee urges that an important feature of the underreamer is the 
possibility of assembling the underreamer or cutters, the spring- 
actuated rod and its spring, and the body, at the lower end of the 
underreamer, without employing a middle joint in the body or a cap 
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or joint at tlie upper end thereof, and contends that thîs advantage 
flows from the combination of parts and features provided by Wilson 
and which was not possible before Wilson invented. It is pointed ont 
that the Double patent, No. 3, although showing a construction and 
interrelation of features whereby the cutters and spring-actuated rod 
and its spring may be removed at the lower end of the body, never- 
theless, part of the body bas to corne away with thèse parts. 

We now turn to the évidence of infringement of the claims referred 
to. The bodies in type F of the Double underreamer and in the Wil- 
son underreamer are surmounted by a square and suitable threaded 
joint for the attachment of a string of tools. In both reamers the 
main bodies are single pièces, and in the bore of such reamers is placed 
a spring for flexibly supporting the underreamer cutters. At the lower 
end of the bore are fork-mouthed extensions which hâve on their inner 
faces grooves or dovetail ways for the rétention of the cutters, thèse 
co-operating with the dovetails on the shanks of the cutters. At the 
lower end of the prongs are bearing faces which bear against the 
inner faces of the cutters on the body of the cutters, and in the Double 
reamer this bearing extends somewhat up on the shank of the cutter. 
On the lower end of the prongs are holes to receive a boit, which boit 
is threaded into one of the prongs after passing through the hole in 
the other. In the Double reamer type F the boit is arranged to sup- 
port a loose or movable block which does not exist in the Wilson 
reamer. This block forms an extension of the bearing faces on the 
lower ends of the prongs, which bearing faces coact with the cutters 
when in expanded position. There are, on the lower ends of the 
prongs in both the Double and Wilson underreamers, upwardly and 
outwardly inclined bearing faces, with angles of outward inclination 
of the lowermost bearing faces on the prongs of the Double reamer ; 
the angles being the same in both devices. The effect of the angle is 
to regulate the pressure of the cutter against the walls of the casing 
when passing into and out of the well. The cutters in both devices 
consist of a body surmounted by a shank with the dovetails on the 
shank, a shoe notch on the outer edge of the shank, and suitable taper- 
ed bearing faces at the lower end of the shank, which bearing faces 
are intended to ride against the casings when the cutters are coUapsed, 
and a tai>ered inclined portion just above the shoe notch. The body 
of the cutters consists of a curved exterior portion meeting with two 
parallel latéral faces. The inside portion of the body is eut out or 
relieved of the upper curved portion, below which is a straight portion 
or plane surface at right angles to the latéral planes of the cutter 
body. Above this in both reamers is a plane face, which forms bear- 
ing faces on the outward extensions or shoulders of the body of the 
cutters beyond the shank. The upper end of the shank of the cutter 
shown in the Wilson patent is a slot against which bears the prong 
or extension called the T-bar of the underreamer. In the Double 
reamer the cutter has, near the upper end of the shank, a square lug 
projecting inwardly with a shoulder which bears against a projection 
on the lower end of the T-bar or cross. In both reamers there are. 
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at the upper end of the T-bar, suitable threads for the réception o£ 
che nut, also holes for a cotterpin, and cotterpin for supporting the 
upper end of the spring. 

In the Wilson patent the lower end of the spring is supported upon 
a block, which in turn is supported by pins which rest against the holes 
in the body. In the Double reamer (type F) the lower end of the 
spring bears against a key, the lower edge of the key resting against 
holes or slots in the sides of the underreamer body, the key having 
suitable downward projections for retaining the same in the body 
and passing through an enlarged slot in the T-bar. In the Wilson 
patent the block consists of a cylindrical pièce with suitable réception 
notches at the sides of the pins. The lower portions of the block 
extend down and form a thrust bearing betvveen the upper ends of 
the cutter shanks. In the Double reamer there are shoulders on the 
inside of the prongs, which form a bearing at the upper end of the 
shank of the cutter to prevent inward displacement of the shanks, but 
the main portion of this is supported by the pressure of the lug at the 
inward and upward end of the cutter shank against the lower end of 
the T-bar. The dovetail ways on the cutters of the Wilson patent 
engage in the body with shoulders, which are parallel to the axis of 
the underreamer body. In the Double reamer (type F) the shoulders 
on the shank of the cutter bear against upwardly and inwardly in- 
clined dovetailed ways on the insides of the prongs of the underreamer 
body. In the Wilson patent the bearing faces at the lower ends of 
the prongs on the underreamer are inclined upwardly and outwardly, 
while in the Double reamer the faces are parallel. In the Double pat- 
ent on the face of the cutter at the lower end of the shank, where 
the same joins the body of the cutter, and outside of the dovetailed 
ways on the shank, are auxiliary dovetail wa3's which extend upward- 
ly for a distance of approximately one inch in the exhibit produced. 
Thèse dovetailed ways do not appear on the cutters of the Wilson 
patent drawings. On the back of the shank of the cutter or inside 
of the same is a notch, with a short downwardly and inwardly inclined 
plane at its lower edge, and its upward edge is an inwardly inclined 
plane, which is eut in the back of this cutter for the purpose of pre- 
venting the collapsing over the in-serted block, which rests on the 
bottom boit and also upon the slight inward shoulders on the lower 
ends of the prongs. In the Wilson patent no such notching appears. 

The testimony shows that the block which is held in place by the 
détachable bottom boit in the type F reamer is for the purpose of 
forming an extension of the bearing faces at the lower ends of the 
prongs in the underreamer body; but the underreamer would be as 
operative without the block as with it. This being true, it would 
appear as though the object of providing the block was to distin- 
guish the underreamer type F from the Wilson underreamer by an at- 
tempt to make the bearing surfaces on the lower ends of thé prongs 
of the underreamer continuons, whereas in the Wilson underreamer 
they are separate and distinct. The block can be put in position, but 
the évidence is that, if the lower end of the underreamer body is worn 
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by use, it would probably be difficult to extract the block from the 
lower end of tbe reamer, and when extracted that it would be diffi- 
cult to replace it where it belonged. 

Another point emphasized in the évidence was that in type F ream- 
er there is no such hollow slotted extension as had been shown in 
certain other underreamers made by the Union Tool Company. In 
the type F there is a horizontal hole through tbe block, The évidence 
is that probably the lowest limit of the spring-actuated rod would 
butt against the block; such action being like tbat which occurred in 
the old hollow slotted extension reamers by the key butting against 
the lower end of the slots in the hollow slotted extension. It appears 
that th"'- e was a loosely mounted key passing through the spring- 
actuatc. rod of what was called the Double improved reamer and 
cutters. But the key in type F reamer, held in holes or openings in 
the body and passing through a slot in the spring-actuated rod, was to 
be found in the Wilson underreamer, manufactured by the Wilson & 
Willard Manufacturing Company after the spring of 1911. 

Letters patent bave been issued for an underreamer disclosing and 
claiming a key similar to the one referred to in combination with the 
other parts and features. Wilson et al. v. Double & Bole, 227 Fed. 
607, 142 C. C. A. 239. The évidence discloses that when the détach- 
able block is in place, and held in place by the bottom boit in the type 
F reamer, the tendency is to assist the action caused by the shoulders 
on the lower ends of the prongs on the underreamer in expanding and 
collapsing of the cutters. The key, when in place, supports the lower 
end of the spring when the parts in the reamer are ail in working po- 
sition, and limits the downward movement of the spring-actuated 
rod by the contact of the upper edge of the slot in the spring-actuated 
rod coming in contact with the upper edge of the key. The real pur- 
pose of tbe block and bottom boit is to prevent loss of parts out of 
the underreamer body in case the spring-actuated rod or key are 
broken, but the block in itself forms an extension of the bearing face 
of the lower ends of the prongs or forks at the lower end of the 
body. 

Without extending the statement of the évidence, it is sufficient 
to say that a reading of it satisfies us that there are various decided 
advantages incident to co-operation and coaction of the several parts 
and features, in the expanding and collapsion of the cutters, the im- 
parting of in-thrust and up-thrust and out-thrust, the prévention of 
rotatory action, prévention of what is called "keyholing," and achiev- 
ing of a more effective and extended cutting zone and cutter action, 
and gaining of more stock in the cutters to utilize. It is quite appar- 
ent from the évidence that the conception of Wilson has resulted in 
a reamer with end cutters, disposed for opération at the lower end 
of the body, in which there are the advantages of a proper expand- 
ing and collapsing, and better provision for in-thrust with the parts 
capable of being assembled in an open mouth in the bottom and in 
which the lower end of the reamer could be remachined, and in 
which the solid T could be used. To accomplish thèse many desired 



746 249 FEDERAL REPORTER 

and formerly unattained features and cliaracteristics, Wilson has in- 
vented by an operative and efficient combination, and we believe that 
infringement as to daims 9 and 19 has been well shown. The old 
idea prior to Wilson was to expand entirely by inwardly directed 
shoulders or surfaces entirely under or within the bodies or shanks of 
the cutters, and to Wilson is due the conception of provision of lat- 
éral shoulders and co-operating latéral surfaces upon the body for 
expansion and collapsion, in-thrust and prévention of rotatory action. 
In certain prior reamers, for example, defendant's patent No. 3, 
there were what are called "spaced stub projections" for supporting 
part of the underreamer body, and in defendant's exhibit Jones Re- 
movable Bowl Reamer there are spaced ways for cutters, surround- 
ed by a bowl with which the cutters hâve to co-operate in expanding 
and coUapsing. But Wilson has invented, so that nothing is re- 
quired except prongs and cutters and up-thrust on the body in ail of 
the underreamer expandijig, coUapsing, and working actions and 
strain résistances. He did away with the boit, and no part of the 
body has to be removed for assembling the cutters and other features, 
and has done away with the necessity for assembling of parts at the 
lower end of the body, and other features as shown in the Double 
patent No. 3. The Double patent No. 3 shows a pin fixed in place 
and impossible of removing, but in the Wilson invention no joint 
had to be removed, and no stationary wall or tiollow slotted exten- 
sion had to be disturbed in the ready disassembling of the parts for 
removing the cutters. None of the prior rearaers were capable of be- 
ing remachined at the lower end without cutting away the spring- 
bolding shoulder. But in the type F there appears to hâve been the 
use of such advantageous features. 

We think the lower court was correct in its comments upon the 
plea of anticipation. The view taken was that, in the companion case 
ît being held that the Wilson device infringed the Double patent, and 
that the Double patent was not anticipated by the prior patents refer- 
red to in that hearing, it f oUowed that, in so far as the alleged antici- 
patory patents preceded the Double invention in time, none of them 
anticipated the Wilson invention, and with respect to the patents is- 
sued and the devices designed and used prior to the Wilson applica- 
tion for patent, and not shown to be prior to the Double invention, 
no anticipation was had. The District Court pointed out the essen- 
tial différences of the so-called Jones removable bowl reamer, and 
held that the forks in the bowl reamer, while forming ways for the 
cutters, were not joined at the bottom in any way, and that the 
shanks of the cutters at ail times bore against the prongs and did 
not collapse between them, and that the bearing at the end of the 
prongs, afifording the inner face of the cutter, had in the removable 
bowl reamer, did not anticipate the bearings afïorded by the lug face 
of the Wilson patent. The combination of parts in the bowl reamer 
was not the same, nor was the action the same, nor did the Jones, nor 
did what is called the O'Donnell & Willard underreamer (patent No. 
762,435), hâve shoulder prongs with ways and cutters with shoulders 
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on the ways. In fact, what is spoken of as the "bowl mouth" in the 
Jones reamer could net be taken away without rendering the reamer 
inoperative. 

[2] We believe that the Double patent No. 1 does net suggest the 
pronged formation, to permit close collapsion of the cutters assem- 
bled at the bottom of the reamer, or as carrying bodies for a lug élé- 
ment or cutter ways; nor do we find in Double patent No. 2 antic- 
ipation of the Wilson invention. There are, in this patent, supple- 
mental lugs or dovetails on the cutter entering pockets or grooves, 
said to hold the slips and prevent them from spreading outwardly; 
but thèse are out-thrust bearings forming ways, and the lugs become 
supplemental dovetails or shoulders on the cutters added to the shoul- 
ders in the Double patent No. 1. The fact that the appellant bas not 
used each attribute of the Wilson invention cannot excuse it from be- 
ing held to infringement. The Paper Bag Case, 210 U. S. 405, 28 
Sup. Ct. 748, 52 L. Ed. 1122; Stebler v. Riverside Heights Associa- 
tion, 205 Fed. 735, 124 C. C. A. 29 ; Parker v. Automatic Machine Co. 
(D. C.) 227 Fed. 451; Jackson Fence Co. v. Peerless Fence Co., 228 
Fed. 691, 143 C. C. A. 213 ; Walker on Patents, § 350. 

[3] Appellant makes much of the action of the court in consol- 
idating the causes heard in the District Court, and of the action of the 
court in the Consolidated cause as to the several types of reamers 
belonging to the appellant; but we find no error on the part of the 
court in its rulings and procédure. Under equity rules 19 (198 Fed. 
xxiii, 115 C. C. A. xxiii) and 26 (201 Fed. v, 118 C. C. A. v) the court 
was authorized to make the orders that it did; the appellant had its 
day in court, and presented its full défense. Inasmuch as the subjects 
of claims 9 and 19 are found in each of the defendant's improved 
reamers, including types D, E, and F, performing the same functions 
in substantially the same way, to produce the same results and obtain 
the same benefits, the appellee is entitled to a decree against the ap- 
pellant. 

The order, therefore, will be that the decree of the District Court 
is affirmed. 
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WONDER MFG. CO. v. BLOCK et al. 

(Circuit C^ourt of Appeuls, Niuth Circuit. May 6, 1918.) 

No. 3118. 

1. Trade-Marks Ayn Trade-Names <g=359(l) — IxinuNCJEMEST — Wiiat Con- 

STITUTES. 

Wliere plaintiffs had a trade-iiiark iu tlie wnrd "Wizard," defendant's 
sale of goods ideutical in appearance under the name "Woiider" was an 
intriiigemcnt. 

2. Trade-Marks and Tradb-Names ®=>:3(4) — Appropriation — Words Sus- 

ceptible OF. 

Tlie words "Arch Builder" and "Heel Leveler," used in connection with 
Insoles iu shoes, are susceiitible of exclusive appropriation as trade- 
marks, since they are used in a secondary sensé, for the terras of them- 
selves do not suggest tlie purpose of correetiug defects of the human 
foot ; the first signifying one who builds arches, and the second suggest- 
ing the shoemaker's trade. 

3. Patents <S=>;î24(5) — Review — Injunction. 

On appeal from an interlocutory injunction in a patent case, the appel- 
late court vvlU go no further than to ascertain whether the court below 
abused its discrétion ; therefore, where It was not disputed that there 
was an infringement by défendant, the question of the extent of the in- 
fringement will not be reviewed. 

4. Patents <S=>312(2) — Infrixqemext — Actions — Evidence. 

Though an earlier patent was not set up in the answer or by notice, it 
is admissible in an infringement suit as évidence of the state of the prior 
art, and to aid in construlng the claims of the patent asserted to hâve 
beau infringed. 

5. Patents <2='312(2) — Actions — Evidence. 

Though a prior patent was a mère paper patent, and tliere was no évi- 
dence that the invention had ever beeu used. it is admissible on the 
question whether a device infringes a subsequently issued patent. 

6. Patents <g=>328 — Validity — Anticipation. 

The Block patent, No. 1,127,34&, for the support of the anterior meta- 
tarsal arch of the foot, heJd, in view of the prior art, to hâve been an- 
ticipated and not to show invention, as to daim l, for a flexible insole 
haviug a portion located beneath the anterior metatarsal arch of the 
foot of the wearer, and means for adjusting the thickness of the insole 
at one or more points along the Une of such arch. 

7. Patents <S=»328 — ScopE' — Infringement. 

Block patent. No. 1,127,349, claini No. 2, hcld limited by the language 
of the claim, and, as limited, uot infringed. 

8. Patents <g=>172 — Construction — Limitation". 

Where a patentée was not the tirst in the fleld, and there had been 
earlier siniilar inventions, the scope of the invention must be deeined 
limited, by the language of the claim, to tlie construction therein specifled. 

9. Patents <©=112(3) — Issuance — Pbesumptions. 

The issuance of a patent créâtes a prima facie presumption of a patent- 
able différence between the device for wliich a jjatent was issued and au 
earlier patented invention. 

10. Patents <g=»328 — Infringement. 

The Block ijatent. No. 1,061,353, for an arch support, claims l and 4, 
which présent the eombination of an insole meniber, an insertion, and 
self-contalned means carried by the insole member and insertion, whereby 
the insertion may be detachably secured at ijredetennined points, hcid 
not infringed. 

<@=3For other cases see same topic & KBY-NUMBER la ail Key-Numbered Digests & ladexea 
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Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California; Wm. C. Van 
Fleet, Judge. 

Suit by Alexander E. Block and the Wizard Foot Appliance Com- 
pany, a corporation, against the Wonder Manufacturing Company, 
a corporation. From a decree for injunction and order directing an 
account of profits and damages for infringement of trade-marks and 
patents, défendant appeals. Remanded with instructions to dissolve 
the injunction as to certain patents; the decree being otherwise af- 
firmed. 

Charles E. Townsend and Dewey, Strong & Townsend, ail of San 
Francisco, Cal., for appellant. 

Wm. A. Smith, of San Francisco, Cal., and James Love Hopkins, 
of St. Louis, Mo. (N. A. Acker, of San Francisco, Cal., of counsel), 
for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. This is an appeal from a decree of in- 
junction and an order directing an account of profits and damages for 
infringement of three trade-marks and four patents, ail issued to Alex- 
ander Block, and ail relating to insoles for shoes. The trade-marks 
are the word "Wizard," certificate No. 110,976, issued June 20, 1916, 
and the technical trade-marks, "Arch Builder" and "Heel Leveler." 

[1, 2] We think that the court below properly disposed of ail ques- 
tions which arise in connection with the use of the trade-marks. The 
Word "Wonder," upon goods identical in appearance with the plain- 
tifif's goods, conveys the same idea as does the word "Wizard," and 
its use is an infringement. National Biscuit Co. v. Baker (C. C.) 95 
Fed. 135 ; Florence Mfg. Co. v. J. C. Dowd & Co., 178 Fed. 73, 101 
C. C. A. 565 ; Aluminum Cooking U. Co. v. National Aluminum 
Works (D. C.) 226 Fed. 815; Daniel O'Donnell v. Riscal Mfg. Co, 
(D. C.) 228 Fed. 127. And the terms "Arch Builder" and "Heel Lev- 
eler," as used by the plaintififs, are susceptible of exclusive appropria- 
tion, since they are used in a secondary sensé. The primary meaning 
of "arch builder" is one who builds arches. No suggestion is con- 
veyed that the arch referred to is the arch of the foot. The primary 
meaning of "heel leveler" is perhaps more obscure, but it is more 
suggestive of the shoemaker's trade than that of the chiropodist. It is 
only in its application to the plaintififs' device that its significance be- 
comes apparent. 

[3] It is said that the decree of the court below as to infringement 
of patent No. 1,043,058, for an arch support, issued November 5, 
1912, should be modified, so as to permit the use by the défendant of 
the arch support shown in plaintififs Exhibit 5 ; the contention being 
that, in view of the limitations placed upon the scope of plaintififs 
patent by the proceedings in the Patent Ofifice and the language of 
the claim, which covers "a plurality of overlapping pockets," etc., the 
plaintififs should be limited to the feature which distinguishes that 
combination from the prior art, to wit, the overlapping pockets, and. 
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inasmuch as Exhibit 5 shows no overlapping pockets, its use is not 
an infringement. The contention cannot be considered on this ap- 
peal. The decree contains no finding that Exhibit 5 infringes the 
plaintiffs' patent. It finds only that the défendant has infringed the 
daim of the plaintiffs' patent. It is not disputed that plaintiffs' Ex- 
hibit 3 présents a device which does infringe the patent. This court 
can consider only the question whether the court below erred in finding 
that there was infringement, and on the appeal from an interlocutory 
injunction in a patent case an appellate court will go no further than 
to ascertain whether or not the court below abused discrétion in grant- 
ing the injunction. Kings County Raisin & Fruit Co. v. United States 
Consol. S. R. Co., 182 Fed. 59, "104 C. C. A. 499; Blount v. Société 
Anonyme, etc., 53 Fed. 98, 3 C. C. A. 455 ; Consolidated Rubber Tire 
Co. V. Diamond Rubber Co., 157 Fed. 677, 85 C. C. A, 349; Tnter- 
urban Ry. & T. Co. v. Westinghouse E. & Mfg. Co., 186 Fed. 166, 
108 C. C. A. 298. 

The défendant admits its infringement of patent No. 1,191,655, is- 
sued July 18, 1916, for "combined heel and arch support," and aban- 
dons its appeal from the decree as to that patent. 

[4] We are of the opinion that the défendant has not infringed 
letters patent No. 1,127,349, issued February 2, 1915, for a "support 
for the anterior metatarsal arch of the foot." The patent has two 
claims. The first is for the combination of "a flexible insole having a 
portion located beneath the anterior metatarsal arch of the foot of the 
wearer, and means for adjusting the thickness of the insole at one or 
more points along the line of said anterior metatarsal arch." The pat- 
ent to B. Nathan, for an inner sole, December 17, 1907, may be re- 
ferred to as showing the prior art. Nathan's inner sole contains a 
continuous transverse pocket beneath the metatarsal arch, wider at 
the outer-edges than at the center, and removable wedge-shaped fitting 
members for the pockets. The plaintiffs contend that the Nathan 
patent is to be disregarded, for the reason that it was not set up in the 
answer or by notice. But that is no objection to its use as évidence 
of the State of the art, and to aid in the construction of Block's claim. 
Grier v. Wilt, 120 U. S. 412, 429, 7 Sup. Ct. 718, 30 E. Ed. 712; 
Brown v. Piper, 91 U. S. Z7, 41, 23 L- Ed. 200. 

[5^ 6] It is contended, also, that the Nathan patent is without proba- 
tive value, for the reason that it is but a paper patent, and that there 
is no évidence that the invention has ever been used. But that fact 
does not affect its value as évidence upon the question of infringe- 
ment. Universal Winding Co. v. Willimantic Co. (C. C.) 82 Fed. 228, 
affirmed, 92 Fed. 391, 34 C. C. A. 415 ; Packard v. Eacing Stud Co., 
70 Fed. 66, 16 C. C. A. 639; E. E. Watrous Mfg. Co. v. American 
Hardware Mfg. Co. (C. C.) 161 Fed. 362. The Nathan patent présents 
ail the features of claim 1 of the Block patent. It has a flexible insole 
located beneath the anterior metatarsal arch and means for adjust- 
ing the thickness of the insole at one or more points along the line of 
that arch. 

[7-9] Block's second claim présents the combination of "a flexible 
insole beneath the anterior metatarsal arch, and a séries of superim- 
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posed and overlapping members f orming pockets mounted on the low- 
er face of said insole, and insert members adapted to be removably 
seated in said pockets, substantially as described." The defendant's 
device bas a single inclosed transverse pocket beneath the metatarsal 
arch, and four slits therein to permit the insertion and adjustment of 
an insert member, so that the same may be placed at any desired point 
along the line of the arch. It contains no superimposed or overlap- 
ping members forming pockets. If the Block invention were of such 
a character as to be entitled to broad construction, it might properly 
be held that the defendant's device présents a séries of pockets, al- 
though in fact it is but one pocket, with a séries of slits opening into 
the same. But Block was not the first to place pads in pockets in 
leather insoles, nor was he the first to place a pad beneath a metatarsal 
arch support. Pockets were old, and pads were old. He was the first, 
however, to use an insole containing a transverse séries of pockets 
beneath the metatarsal arcfi. But his claim called for a séries of "su- 
perimposed pockets," and we are of the opinion that, in view of the 
express terms of his claim and the state of the prior art, he should be 
held to hâve limited intentionally the scope of his invention by the 
language of his claim. Keystone Bridge Co. v. Phoenix Iron Co., 95 
U. S. 274, 24 L. Ed. 344 ; McClain v. Ortmayer, 141 U. S. 419, 12 
Sup. Ct. 76, 35 L. Ed. 800. By the superimposition of the pockets he 
obtained a structure which holds the pads in position without other at- 
tachment, and permits the location thereof at desired points on the line 
of the arch; whereas the défendant holds its pads in place by the 
metallic points which attach them to the lower covering of a single 
pocket. 

We may advert also to the fact that on July 11, 1916, a patent, No. 
1,191,122, was issued to James Brown, for a "foot corrector"; the 
invention showing an inclosed pocket beneath the metatarsal arch, the 
same containing slits at a plurality of points to permit the insertion 
of a pad, and the adjustment of the same in position, the device be- 
ing identical with that used by the défendant, with the unimportant 
exception of the shape of the slits, and the means for attaching tha 
pad. The issuance of that patent created a prima facie presumption 
of patentable différence from the Block invention. Hardison v. Brink- 
man, 156 Fed. 962, 87 C. C. A. 8; Miller v. Eagle Mfg. Co., 151 U. 
S. 186, 208, 14 Sup. Ct. 310, 38 L. Ed. 121. 

[10] The défendant was held to hâve infringed claims 1 and 4 of 
patent No. 1,061,353, for an "arch support." Claim 1 présents the 
combination of "ïin insole member, an insertion and self-contained 
means carried by the insole member, and the insertion whereby the 
insertion may be detachably secured to the insole member at prede- 
termined points." Claim 4 differs from claim 1 only in calling for 
a plurality of inserts, instead of a single insert. In the spécifications 
the insole is described as containing imbedded therein a number of the 
sockets of ordinary glove fasteners, distributed at the heel, the in- 
step, and at the bail of the foot. The insert is described as mounted 
with the obverse half of the glove fastener. No other locking device 
is mentioned, but the applicant said : 
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"It Is obvlous that the securlng means may be any two-part soparable lock- 
Ing (îevlce of whlch one part Is seated in the insole member, and the opposite 
part in the lift or insertion, and which is therefore practically self-eontained 
within the parts themselves, so that I am enabled to dispense with the use 
of bars, poclcets, or other mountings in securing the lift or insertion to the 
Insole member." 

The defendant's device has no socket in the insole, has no two-part 
separable locking device of which one is in the insole and the other in 
the insertion, and it is not enabled to dispense with the use of pockets. 
It makes an insole with a pocket therein, and fastens its in- 
sertions by means of small sharply pointed metallic projections which 
penetrate the lower covering of the pocket. It uses no two-part de- 
vice, and no interlocking device, and it does not attach the insert at 
predetermined points on the insole. Thèse différences, we think, arç 
sufficient to avoid infringement. 

The cause will be remanded to the court below, with instructions 
to dissolve the injunction as to patents 1,127,349 and 1,061,353. In 
other respects the decree is affirmed. In the view of the defendant's 
inéquitable use of advertising miatter, we are not disposed to award 
costs to either party on the appeal. 



TURNER v. DEERE & WEBBER BLDG. CO. et al. 

(Circuit Court of Appeuls, Bighth Circuit. March 9, 1918. Behearing 
Denied May 10, 1918.) 

No. 4998. 

Patents <©=:5.328 — Invention — Anticipation. 

The Turner patent. No. 985,119, for improvements In relnforced concrète 
building construction, clalms 1, 2, 4, 6, aod 8 held void for lack of in- 
vention, in view of the prier art. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota ; Wilbur F. Booth, Judge. 

Suit by Claude A. P. Turner against the Deere & Webber Building 
Company and another. From a decree for défendants (238 Fed. 377), 
complainant appeals. Affirmed. 

Frank A. Whiteley, of Minneapolis, Minn. (Willard Eddy, of Oma- 
ha, Neb., on the brief), for appellant. 

A. C. Paul, of Minneapolis, Minn., for appellees. 

Before HOOK, CARLAND, and STONE, Circuit Judges. 

HOOK, Circuit Judge. This case involves claims 1, 2, 4, 6, and S 
of patent No. 985,119, issued February 21, 1911, to Claude A. P. 
Turner, the plaintiff, for new and useful improvements in reinforced 
conci-ete building construction. The trial court held the claims void 
for want of novelty and invention; also that défendants had not in- 
fringed. 238 Fed. 377. The plaintiff appealed. 

(giSjFor other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Tumer v. Moore, 128 C. C. A. 138, 211 Fed. 466, we had pre- 
viously decided that the éléments of three of the daims, Nos. 1, 4, 
and 6, were old, and that it was not invention to bring them togeth- 
er as the plaintiiï did. It ts urged that that case is not conclusive 
of the one now before us, because the parties are not the same, and 
also because we hâve hère two claims not then considered, and we 
are asked to consider much évidence not before presented or avail- 
able. We hâve given due attention to thèse matters. The trial court 
discussed in détail the similarity of the two additional claims now 
involved to the three in the Moore Case and held there were no sub- 
stantial différences. The court was clearly right; the différences 
were those of phraseology, net of principle or function, of which 
notice is taken in the patent law. The additional évidence in the 
présent record bas but served to confirm the conclusion in the prior 
case. The truth is that plaintiff was by no means a pioneer. The 
use of concrète in building construction was old. Its résistance to 
compression and susceptibility to other stresses in certain positions 
were familiar to ail who had to do with it, as were the gênerai prin- 
ciples of reinforcing it with wire, rods, or strips of meta! which pos- 
sessed the quality the concrète lacked. When the plaintiff entered, 
the art had so progressed that the nature of the stresses, and in a 
gênerai way the places where the reinforcement should be disposed 
or arrangea, were a part of the common knowledge of builders, as 
in greater degree was the subject of struts, braces, and the like in 
carpentry. In pretentious or complicated construction, where ordi- 
nary expérience did not suffice, mathematical computation was avail- 
able. The évidence of prior practice in building and prior publica- 
tions and patents show that little was left for patentable invention in 
placing the customary pièces of métal hère or there or turning them 
this way or that in the mass of concrète. 

Since the Moore case the plaintiff's patent bas been in judgment 
in the following cases : In Drum v. Tumer, 135 C. C. A. 74, 219 Fed. 
188, also in this court, it was held anticipated by the prior patent 
to Norcross, No. 698,542, April 29, 1902. In Tumer v. Lauter Piano 
Co., 236 Fed. 252, the District Court for the District of New Jersey 
decided that claims 4 and 8 were void for lack of invention in view 
of the prior art. This conclusion was recently affirmed by the Court 
of Appeals of the Third Circuit. ■ — C. C. A. — -, 248 Fed. 930. 
That court said that the places at which the stresses or strains in 
given concrète constructions may be expected, "while susceptible of 
accurate mathematical ascertainment, are so well known that they are 
determined empirically by many engaged in the art." The court added : 

"There Is to-day neither Invention nor novelty in merely placing metaU 
reinforcement in concrète at places at whleh strains corne. The very principle 
of reinforcement, as the word dénotes, is to give force to or strengthen the 
place that is weak by adding something that Is strong. Invention in rein- 
forcement Is to be found only in discovering a new prluidple or in employ* 
Ing new means embodylng the old principle." 

The decree is afKrmed. 
2tdF. — të 
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T. A. WILLSON <& CO., Inc., v. HUDSON PEODUCTS CO. 

(Circuit Court of Appeals, Second Circuit February 13, 1918.) 

No. 154. 

Patents <S=»328 — Invention — Design fob GoaQU! Fbame. 

ïlie Bachman design patent. No. 43,514, for a design for a goggle f rame, 
held void for lack of invention. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by T. A. Willson & Co., Incorporated, against the 
Hudson Products Company. Decree for défendant, and complain- 
ant appeals. Affirmed. 

The foUowîng is the opinion of Manton, District Judge, in the court 
below : 

Plaintiff sues for infringement of a design patent. Plalntiff la the présent 
owner by assignment of letters patent No. 43,514, wMch were issued to Wal- 
ter G. Bachman on February 11, 1913, for design for a goggle frame. The 
défendant Is chargea with manufacturlng and selUng goggles, the lenses of 
whlcb are inserted in a goggle frame copled after the fashlon and design o£ 
the plaintiff's patent 

The goggle frame is spedfled as: "Elgure 1 is a front élévation showlng 
the shape or configuration of the lens frames of the article of my new de- 
sign, and FIg. 2 is a top or plan vieW showlng the pecuUar rear bowlng of 
said lens frames, and which. In conjunction vrtth the frontal formation of 
the said lens frames as sbown in Fig. 1, deflne thereby main featuresof my 
said design Invention." And he sa^s: "I clalm the ornamental design for 
goggle frame, as shown and described." 

From an éxamination of the exhibits in the case, I am of the opinion that 
this design patent does not discloae invention. What bas been done, if any- 
thing, lu the patent in suit, bas been to vary sligbtly the shape and disposition 
of the goggle frame of the otherwise old designs of goggle frames. I thlnk 
the design sp nearly resembles the prior art that it is not entltled to consid- 
ération. There is nothing that indicates patentable invention. 

The bill vclU therefore be dlsmissed. 

T. D. Rambaut, of New York City (Arthur C. Fraser, of New York 
City, of counsel, and Walter H. Stewart, of N£w York City, on the 
brief), for appellant. 

Frederick P. Randolph, of New York City (Joseph F. O'Brien, on 
the brief), for appellee. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

PER CURIAM. Decree affirmed, 
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UNITED STATES v. SCHWARTZ. 

pistrict Court, N. D. lowa, E. D. April 2, 1918.) 

No. 4271. 

OOSTS <S=>304 — EXAMINATION Befoee Commissioneb. 

In View of Rev. St. § 1014 (Comp. St. 1916, § 1674), declarlng that a 
hearing before a conimlssloner or otlier magistrate sball be at tbe ex- 
pense of the L'nited States, défendant, agaiiist whom costs of the pi'ose- 
cution were assessed pursuant to section 074 (section 1615), cannot be 
cbarged with the costs of bis prellniinary examinatiori before the TJnited 
States eommissioner ; the amendment of Rev. St. §§ 5;599, 5406, by Crimi- 
nal Code (Aet March 4, 1909, c. 321) ^ 1^5. 136, 35 Stat. 1113 (Comp. St. 
1916, §§ 10305, 10306), so as to include a TJnited States eommissioner, with- 
in the purview of the acts providlng for the punishment of persons In- 
timidating witnesses before any courts, etc., not maliing the eommissioner 
a court. 

Walter L. Schwartz was convicted of a violation of the White 
Slave Traffic Act. On motion to tax against défendant the çosts upon 
the commissioner's hearing in the preliminary examination. Motion 
denied. 

The défendant was Indicted for a violation of the White Slave Traffic Act 
(Act June 25, 1910, c. 395, 36 Stat. 825 [Comp. St. 1916, §§ 8812-8819]), aud 
iipon arraignment pleaded guilty thereto and was sentenced to Imprisomnent 
for 2% years and to pay the costs of the prosecution. The TJnited States 
attorney thereupon filed a motion to tax against défendant, as part of the 
costs, "ail costs of the prosecution, the same to Include the costs upon the 
commissioner's hearing in the preliminary examination," wherein the défend- 
ant was held under bail to appear before the grand jury, in default of which 
he was commltted to jail to await the action of the grand jury. 

F. A. O'Connor, U. S. Atty., of New Hampton, lowa. 

REED, District Judge (after stating the facts as above). The gov- 
ernment has filed an elaborate brief in support of its contention that, 
under section 974 of the Revised Statutes, the costs upon the preHm- 
inary hearing of a person before a United States eommissioner held 
to appear before the grand jury, are taxable as a part of the costs 
of the prosecution if the défendant is convicted, and should be in- 
cluded in the judgment against him upon his conviction. Such has 
not been the practice in this district since its création. 

This question was before Judge Trieber in United States v. Brie- 
bach (D. C.) 245 Fed. 204, where, upon a careful considération of 
the statute and applicable authorities, he held that such costs were 
not a part of the prosecution of the défendant, and were not properly 
taxable, and ordered them excluded f rom the taxation of costs in that 
case, where they had been taxed by the clerk against the défendant at 
the instance of the Attorney General. 

Section 974 reads in this way : 

"When judgment Is rendered against the défendant in the prosecution for 
any 'fine or forfeiture' Incurred under a statute of the TJnited States, he shall 

^sjFor otber cases see same topic & KSY-NUMBER in ail Key-Numbered Digests & Indexes 
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be subject to thc payment of costs; and on every conviction for any other 
offense not capital, the court may, in its discrétion, award that the défend- 
ant shall pay the costs of the prosecntion." 

Section 1014 of the Revised Statutes expressly provides that the 
hearing before a commissioner or other magistrate under that section 
shall be "at the expense of the United States." It seems clear that 
neither of thèse sections directly authorizes the costs of the hearing be- 
fore the commissioner to be taxed against the défendant. The com- 
missioner, of course, is not a court, and has no power to enter a 
judgment against a person brought before him upon a preliminary 
hearing, for any purpose. Todd v. United States, 158 U. S. 278, 15 
Sup. Ct. 889, 39 L. Ed. 982. He can only inquire and détermine 
whether or not there are reasonable grounds to hold the person to 
appear before the court having cognizance of the offense with which 
he is charged; and proceedings before the commissioner as an ex- 
amining magistrate are not the commencement of a prosecution for 
the offense of which the person may be accused. Virgina v. Paul, 
148 U. S. 107, 119, 13 Sup. Ct. 536, 37 L. Ed. 386. 

The rule is familiar that costs can only be awarded by a court to 
a successful litigant when the statute clearly so authorizes ; and they 
should not be so awarded upon a strained or technical construction 
of the statute. The amendment of sections 5399 and 5406 of the Re- 
vised Statutes by sections 135 and 136 of the Criminal Code, whereby 
were added the words, "or in any examination before a United States 
commissioner or officer acting as such," were obviously intended to 
meet the décision of the Suprême Court in Todd v. United States, 158 
U. S. above; but such amendment does not constitute the commis- 
sioner a judge, or a court of the United States, nor render a prelim- 
inary examination before a commissioner a proceeding "in any court 
of the United States." 

As well might it be claimed that the fées of witnesses before a 
grand jury and of the marshal in summoning them before that body, 
in case an indictment is found, shall be taxed as a part of the costs of 
the prosecution of the cause, in the event an indictment is found and 
the défendant convicted upon a plea of guilty or a trial thereof, as that 
thèse costs shall be taxed as a part of the costs of the prosecution df 
said cause, and this motion to tax "ail costs of the prosecution" is 
broad enough to include such fées and costs ; but apparently the gov- 
ernment does not contend that such fées could rightly be so taxed. - The 
opinion of Judge Trieber in United States v. Briebach, above, and the 
cases there cited, so clearly state the rule that seems to me correct that 
it is unnecessary to consider the matter f urther. 

The motion to tax the costs of this preliminary hearing against the 
défendant is therefore denied; and it is so ordered. 
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FLANDB:RS V. COLEMAN. 
(District Court, S. D. Georgia, E. D. Mareh 16, 1918.) 

1. Equitt <@=s>410(7) — Ordeb of Référence — Presumption. 

Equlty rule t>9 (li)8 Fed. xxxv. 115 C. C. A. xxxv), declaring that, save 
in iimtters of aecouiit, a référence to a mastcr should be made only upou 
a showing that sorae exceiitional condition rc<|uires it, do«s not forbid a 
référence ; and, wliere tlie cause is rcferred, it is to be presumed, on 
exceptions to the report, tliat tlie judge properly exercised lils discrétion. 

2. EQCITY <g=3402 — REFERENCE — OBJECTION WaIVEB OF OBJECTIONS. 

Where citlier party ob.iects to an order of référence on tlie ground tliat 
it Is iniproiier under e(iuity rule 50, the proper practice is to move before 
the judge for revo<;ation of the order; and a fallure so to move is tanta- 
mount to acquiescence, as the point cannot be inltlally ralsed before the 
master. 

3. Baxkriu'tcy <SS=32t):î(2) — Jurisdiction. 

A couit of bankruptcy is wlthout jurisdiction. under Bankruptcy Act 
July 1, 1898, c. 541. §§ 23b, 60b, 6Te, and 70e, 30 Stat. 552, 562, 564, 565, as 
amcnded (Conip. St. 1016, §§ 0607, 9644, 9651, 0654), of a snlt in equity by 
the bankrupt'.s trustée to recover land, possession of whlch the bankrupt 
.surrendered to bis fatlier withln four months of adjudication, on tlie 
theory thiit title had jiassed to the l)ankrupt by vlrtue of a paroi gtft 
from the father; but the trustee's roinedy is by suit in the proper state 
court, for tliere is no question of i^refei'enee or voklable transfer. 

4. Baxkguptcy <g==>i;j9(yo) — Mekne Profits. 

Where a bankrupt, whose father had allowed hini to go iuto possession, 
demlsed the land, taking rent notes in his own name, such notes represent 
the niesne ijrollts or issues of the land, and the right thereto vvill follow 
the ownershiii of the hmd. 

In Eciuity. Suit by R. A. Flanders, trustée of M. C. Coleman, bank- 
rupt, again.st E. J. Coleman. Dismissed, without préjudice, in event 
that the parties agrée as to the proportionate amount of rent notes fo 
which tlie trustée was entitled on account of the banlcrupt's démise of 
his own land, with land the record title to which was in défendant, 
but, in event of failure, the suit retained as to such question, and oth- 
erwise dismissed. 

Saussy & Saussy, of Savannah, Ga., for plaintifif. 
F. H. Safïold and Arthur Jordan, both of Swainsboro, Ga., for de- 
fendant. 

BEVEREY D. EVANS, District Judge. This is a suit in equity by 
the bankrupt's trustée against an adverse claimant to recover a tract 
of land and certain notes given by the tenant for the rent of it. The 
jurisdiction of the court is invoked under sections 60b, 67e, and 70e 
of the Bankruptcy Act, as amended. The gênerai scope of the bill 
is to the effect that, many years prier to the bankruptcy, the father 
of the bankrupt, who is the défendant, made a paroi gift of the land 
to the bankrupt, who entered into possession of the land, made valu- 
able and permanent improvements thereon on the faith of the gift, 
and that under the laws of Georgia the bankrupt became vested with 
a complète title thereto. About a year prier to the bankruptcy the 
bankrupt made a paroi lease of the pr.emises for five years, taking five 

<g=ï>For oUier cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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notes, payable to himself or bearer, maturing annually, for the rent 
of the land. Within four months of the fihng of the pétition to be 
adjudicated a bankrupt, the bankrupt, while insolvent, surrendered 
possession of and control over the land, and delivered four of the 
rent notes to' the défendant (the other having been previously hypothe- 
cated to a bank), with intent, as alleged, to hinder, delay, and defraud 
his creditors. The défendant denied that he made any gift of the land 
as alleged to his son, the bankrupt, and averred that the land belonged 
to him and never belonged to his son, and that his son's possession was 
permissive, and by virtue of his consent that he rhight bave the use 
of the land, and that the son's possession was his possession, and that 
the rent notes, although taken in the name of the son or bearer, were 
his notes. The défendant also pleaded to the jurisdiction of the court. 

The matter was referred to a master, who filed a report advising a 
judgment in favor of the trustée for the recovery of the land and of 
a stated sum collected from two rent notes, and also for the impaid 
notes which had not matured. Exceptions are filed to the master's 
report. 

[1,2] The exception that the order of référence to the master is 
void under equity rule 59 (198 Fed. xxxv, 115 C. C. A. xxxv) is with- 
out merit. The rule does not prohibit a référence of an equity cause 
to a master. It déclares : 

"Save in matters of account, a référence to a master should be the excep- 
tion, not the rule, and shall be made only upon a showing that some ex- 
eeptional condition requires it." 

It is to be presumed that the judge properly exercised his discrétion 
in making the référence, and, if either party desired to controvert the 
propriety of the référence, the piroper practice would be to move be- 
fore the judge for a revocation of the référence. The failure to make 
such motion is tantamount to acquiescence, and the point cannot be 
initially raised before the master. 

[3] The conflict in évidence before the master revolved around the 
factum of a paroi gift. The trustée submitted évidence tending to 
show circumstances from which a paroi gift of the land might be 
inferred, while that of the défendant was to the point that he had 
permitted the bankrupt to use the land, and that no gift of it had 
been made. The évidence further disclosed that the bankrupt made 
a paroi lease of the land for five years, taking five notes, payable to 
himself or bearer, and that within four months before the filing of 
the pétition he delivered four of the notes to the défendant, having 
previously used one of them. The bankrupt and the défendant denied 
that a paroi gift of the land had been made, and insisted that the bank- 
rupt's possession was by permission and with the consent of the de- 
fendant. Under thèse circumstances, the question is presented as to 
the jurisdiction of the District Court to entertain the suit. 

The Bankruptcy Act, as amended by the Act of 1910, déclares that: 

"Suits by the trustée shall only be brought or prosecuted in the courts 
where the bankrupt, whose estate is being administered by such trustée, might 
hâve bronght or prosecuted them If proceedings In bankruptcy had not been 
instituted, unless by consent of the proposed défendant, except suits for the 
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recovery of property under section slxty, subdivision b; section sixty-seven, 
subdivision e; and section seventy, subdivision e." Bankruptcy Act, § 2B, 
subd. "b." 

Subdivision "b" of section 60 makes provision for the recovery of 
préférences given by the bankrupt within four months before the filing 
of the pétition in bankruptcy. Subdivision "e" of section 67 makes pro- 
vision for setting aside fraudulent conveyances, and the recovery of 
the property se conveyed, at the suit of the trustée. Subdivision "e" 
of section 70 provides that a trustée may avoid any transfer by the 
bankrupt which any creditor might hâve avoided, and may recover 
the property so transferred, or its value, from any person, except a 
bona fide purchaser for value. The bankrupt did not create or under- 
take to create a préférence, nor did he exécute a conveyance; so that 
the record does not bring the transaction within the opération of sec- 
tion 60b, or section 67e. 

Section 70e relates to the avoidance of transfers by the bankrupt, 
voidable at the instance of creditors, and the recovery of the property 
so transferred or its value. I construe this section to limit actions to 
cases where the défendant is alleged to claim title, and its conséquent 
advantages, under the bankrupt, by virtue of a transfer from him. 
I do not think that the transaction as disclosed by the évidence, viewed 
either from the aspect of the trustée or the défendant, shows any 
transfer by the bankrupt of the land. Evidence favorable to the 
trustee's contention that the défendant had made a gift of the land 
to the bankrupt goes no farther than the parties now deny that a gift 
ever was made. If there was a gift of the land, the title still is in the 
bankrupt, and he has made no transfer of it which a court of equity 
may cancel. The trustee's remedy is by suit in the proper state court 
to recover the land. Bardes v. Hawarden Bank, 178 U. S. 524, 20 
Sup. Ct. 1000, 44 L. Ed. 1175; Harris, Trustée, v. First National 
Bank of Mt. Pleasant, 216 U. S. 382, 30 Sup. Ct. 296, 54 L. Ed. 528; 
Newcomb v. Biwer (D. C.) 199 Fed. 529. 

[4] The rent notes represent the mesne profits or issues of the land, 
and their ownership and right of possession to same, under the facts, 
would follow the ownership of the land. With respect to the rent 
notes, this feature, not disclosed by the pleadings, appears in the 
évidence: The notes were given for a body of land, which includ- 
ed a small tract of 50 acres, which belonged to the bankrupt. This 
50-acre tract went into the possession of the trustée, ' and there is 
no contest over its ownership. The défendant makes no claim to 
so much of the rent notes as equitably represents the rent of the 
50-acre tract, and offers to account for same. Under the spécial 
facts of the case, I thirik that, upon the defendant's accounting for 
the rent of the 50-acre tract, the action should be dismissed, without 
préjudice to the right of the trustée to institute a suit in the state 
court to recover the land and mesne profits. 

Accordingly, if the trustée and the défendant can agrée on the 
amount, upon the payment of the same, the action will be dismissed 
in this court, without préjudice. If payment be not made, then so 
much of the action as relates to the recovery of the notes be retain- 
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ed, so as to permit a recovery of the amount of the rent of the 50- 
acre tract. 
Let an order be prepared to this effect. 



THE MOXTCALM. 

Plstrict Court, D. Maine, S. D. March 6, 1018.) 

No. 377. 

SHIPriNG <S=84(3) — lylABIOTY OF VeSSEL — IXJURY TO Stevedore. 

IJbelant, one of a gang of stevtHlores engagée! in loading a ship wltli 
grain, was in.inre(i by tlie falUng of a derrick, owing to the parting of 
a guy rope. The derrick was furnished by tlie ship, and was being used 
in taking on board a heavy apjiliauce used in the loading. Ileld-, on the 
évidence, that the breaklng of the rope was not due to any defeet or un- 
sonndness. but to the faet that the derrick was canted by the steve- 
dores, whicli sub.ieeted the rope to an uuusual strain, and that the ship 
was not chargeablé with any négligence which rendered it liable. 

In Admiralty. Suit by John Conley against the steamship Mont- 
calrn. Decree for respondent. 

William A. Connellan, of Portland, Me., for libelant. 

Symonds, Snow, Cook & Hutchinson, of Portland, Me., for re- 
spondent. 

HALE, District Judge. The libelant, one of a gang of stevedores 
in the employ of Robert M. Smith, on the 25th day of March, 1916, 
was engaged in loading grain upon the steamship Montcalm, at one 
of the Grand Trunk wharves. He was injured by the falling of a 
derrick, due to the parting of a guy rope, while the derrick was be- 
ing used by the stevedore gang in taking aboard an appliance used 
in loading the grain. In this suit to recover damages, he allèges that 
his injury resulted from the failure of the ship to exercise reason- 
able care in furnishing suitable ropes for the derrick. He contends 
that the ship undertook to provide a completed derrick, with suit- 
able guys for the stevedores' use, but that it did provide guy ropes, 
which proved to be unsaf e and unsuitable, and which broke when 
exposed to a reasonable use. 

The ship contends that the derrick, with its appliances, was erected 
by the ship and turned over to the stevedores with their approval; 
that Smith, the contracting stevedore, his walking boss, and his fore- 
man, ail men of expérience in the work of loading and unloading 
ships, received the derrick and its appliances after due examination; 
that the rope constituting the guy was sound and suitable for the use 
for which it was designed ; that the injury resulted, not from any 
defeet in it, but from a négligent use of it; that, at the time of the 
injury, the stevedores were using the derrick in lowering a certain 
gooseneck, a heavy appliance used to supplément the spout through 
which the grain is carried, and constructed so that by means of a 

(g=iPor other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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joint ît can be turned in either direction to deliver the grain from 
the carrier to the hatch ; that, in so using the derrick, the stevedores 
canted it from the perpendicular position in which it had been left 
by the ship ; and that this position brought an unusual, unreason- 
able, and unexpected strain on one of the guys, which parted and 
caused the injury. 

It was clearly the duty of the ship to exercise reasonable care in 
providing the stevedores, who were performing a service for the 
ship, with a safe place in which to work, and safe apphances with 
which to work. The testimony shows that the rope constituted a 
part of the appliances of the derrick furnished by the ship ; that on 
being subjected to a certain strain it did break. This alone is, of 
course, net enough to charge the ship with neghgence. It becomes 
the duty of the court to examine the proofs, to see whether the in- 
jury occurred by reason of the ship's failure to exercise reasonable 
care in [iroviding suitable appliances, including the rope in ques- 
tion. 

It appears in évidence that the rope was examined by those in 
charge of the ship and pronounced to be a sound rope ; that it was 
further examined by the stevedore and bis men, and no fault found 
with it ; and that it was afterwards under their exclusive control. 
The rope itself is in évidence, and bas been submitted to varions ex- 
perts, who testify that they find no open or latent defect in it. After 
examination of ail the testimony, I cannot sustain the contention of 
the libelant that the guy was afi'ected with dry rot. The portion of 
it which parted is in court; no sign of dry rot is found upon it; 
nothing which compétent experts pronounce to be dry rot is shown. 
It appears to be, sound rope ; it is declared by the experts to be sound 
rope. 

The proofs show that the derrick had been used on the day before 
the injury, in moving the goosencck and its attachment ; that, after 
the derrick was turned over to the stevedores, it was swerved from 
the perpendicular position in which it had been left by the ship, and 
was canted over No. 5 hatch ; that, by being so canted, it was sub- 
jected to greater strain than was originally intended ; that on the 
night before the injury the goosencck was left upon the wharf, and 
upon the morning of March 25th the stevedores were attempting, 
by mcans of tlie derrick and its apfiliances, to lower the goosencck 
from the wharf to the deck of the ship, and place it over No. 5 hatch ; 
it was low tide ; the rail of the ship was on a level with the top of 
the wharf ; the libelant was giving the signal to the winchman, and, 
when such signal was given, the goosencck, with its attachment, slid 
upon the deck ; the winchman put on the steam, after receiving the 
signal from the libelant ; at this time the guy parted ; the évidence 
tends to show that the rope broke at the moment when the weight 
of the goosencck was put upon it and when the winchman put on 
the steam. The proofs tend to the conclusion that the rope parted 
when it was subjected to an unusual strain. In my opinion they fail 
to show that it broke by reason of any fault or négligence on the part 
of the ship. On the other hand, they tend to the conclusion that 
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the derrick, with its appliances, including the rope în question, was 
provided by men of expérience, after compétent examination, was 
accepted by stevedores of expérience, and was afterwards used ex- 
clusively by the stevedores in the work of loading grain into No. 5 
hatch. It is clear that the men on the ship who examined the guy, 
and the stevedores who accepted and used it, beUeved, and had rea- 
son to beheve, that it was sound and suitable for the uses for which it 
was intended, 

Upon the whole évidence, I think, the libelant has failed to show 
négligence, on the part of the ship, in failing to provide suitable der- 
rick and appliances, including the guy rope in question. Nothing is 
shown which seems to me sufficient to charge the ship with fault in 
failing to anticipa te that the rope would break when subjected to rea- 
sonable strain. 

In The Henry B. Fiske (D. C.) 141 Fed. 188, 191, the libelant 
charged that a certain patent spring rider, which supported one of 
the anchor chains, was defective, and that the ship was guilty of nég- 
ligence in maintaining such an appHance. Judge Dodge held that, on 
the évidence in the case, there was no reason for beheving the rider 
defective, and no reason, on the part of the ship, for anticipating that 
the rider would break when exposed to reasonable strain ; his conclu- 
sion was that the rider was net unsound in such a sensé as to give 
the libelant the right to recover. In the case at bar, I think, the libel- 
ant fails to show that the ship was négligent in providing appliances 
which were unsound, in such a sensé as to give the libeléint the right 
to recover damages against the ship. 

It is ordered that the libel be dismissed. I think, however, it is my 
duty to relieve the libelant f rom the payment of costs. He appears to 
hâve acted in good faith in supposing he had a remedy against the 
ship, when in fact his remedy was against the stevedore, if, upon the 
évidence, he can hâve a remedy against any one. The ship recovers 
no costs against the libelant. 
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COCA-COLA CO. T. DUBERSTEIN et aU 

(District Court, S. D. Ohlo, W. D. March 19, 1918.) 

X Tbade-Maeks and Trade-Names ®=»59(5), 70(4) — "Unfaib Compétition"— 
What Constitutes. 

Where coniplainant had a reglstered trade-mark In the word "Coca- 
Cola," and had bullt up a large trade In that popular soft drlnk, défend- 
antes sale of a competlng soft drlnk under the name of "Coca and Cola," 
although hls product, unllke that of complalnant, contalned no trace of 
the coca shrub or cola nuts, must be deemed "unfalr compétition," and 
an InfrlDgement of complalnant's trade-mark, as défendant Imltated tha 
slze and shape of the bottles In wlilch complalnant sold Its product, and 
the Word "and," between the words "Coca" and "Cola," was In sucb 
small type that purchasers mlght well deem they were obtainlng com- 
plalnant's product. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Unfalr Compétition.] 

2. Tbadb-Marks and Trade-Names <S=97 — Unfaib Compétition — Infbinqe- 

MENT OF TrADE-MaRK. 

Where, during the pendency of a suit by complalnant, which had valld 
trade-mark In the word "Coca-Cola," and had built up a large business 
In the sale of that drlnk, to enjoln défendants from selllng an Imi- 
tatlYB drlnk under the label "Coca and Cola," defendant's change of the 
label of hls drlnk to "El-Cola" was a mère évasion, and sale thereunder 
was an Infrlngement of complalnant's trade-mark, whlch under the cir- 
cumstances amoimted to a contempt of court. 
8. Tbade-Maeks and Tbade-Na3o:s <S=»84 — Infeinqement — Labelb — Dé- 
fense. 

Wlhere, after c-omplalnant sued for Infrlngement of Its trade-mark, dé- 
fendant with a paper label covered the infrlnglng name blown In the 
bottles in which it sold its soft drlnk, that fact furnlshes no protection, 
as the paper labels were likely to become detached; the bottles belng In 
contact wlth Ice and water whlle waltlng for use. 

In Equity. Bill by the Coca-Cola Company against Benjamin Du- 
berstein, doing business as the Dayton Minerai Water Company, and 
others. Decree for complalnant, granting an injunction and an ac- 
counting, and défendant Duberstein found guilty of contempt. 

Matthews & Matthews, of Dayton, Ohio, Harold Hirsch, of Atlanta, 
Ga., and Frank F. Reed and Edward S. Rogers, both of Chicago, 111., 
for complalnant. 

Dale & Kusworm, of Dayton, Ohio, for défendant Duberstein. 

HOLLISTER, District Judge. [1] Beginning in 1886, complaln- 
ant's predecessors had built up a large business in a syrup in which 
there was an infusion of an extract of coca shrub and of cola nuts; 
the latter made after, it is said, the cocaine is extracted from them. 
The syrup is the basis of a nonintoxicating beverage made by com- 
bining it with carbonated water. Since 1892, the complalnant has been 
the exclusive owner and proprietor of the business. The product was 
named "Coca-Cola" at the beginning, and the beverage has been known 
under that name for more than 30 years. By the expenditure of mil- 
lions of dollars in advertising it has become well known throughout 

^=»For oUier cases see skuie topic & KSY-NVUBBR in ail Ker-Nusakerad Dlgeata & ladezea 
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•the land. The name means, and is understood by the public to mean. 
complainant's product. The name was registered in 1893 in the Pat- 
ent Office, and again in 1895, in pursuance of the act of Congress 
of that year, was registered. The bottles in which it is sold are of 
uniform size and appearance, with the name "Coca-Cola" blown in 
them, and the caps of the bottles bear the trade-mark. 

The défendant Duberstein, a bottier of soft drinks at Dayton, Ohio, 
under the name of Dayton Minerai Water Company, bottles a product 
purchased by him f rom one John D. Fletcher, who calls his product 
"John D. Fletcher's Carbonated Syrup, a genuine Coca and Cola Fla- 
vor." He was the président of the Nashville Syrup Company, enjoin- 
ed from making and selling "Fletcher's Coca-Cola." 215 Fed. 527, 132 
C. C. A. 39 (C. C. A. 6). The bottles in which Duberstein sells the 
product to the other défendants, saloon keepers, etc., at Dayton and 
vicinity, are approximately of the same size as Coca-Cola bottles, and 
in them is blown the words "Coca and Cola." The "and" is in small 
type, and the "Coca" "Cola" in script, imitating the script of the 
genuine Coca-Cola trade-mark. The défendant Coshocton Glass 
Company is the maker of bottles for Duberstein, 

The validity of complainant's trade-mark as the exclusive property 
of complainant, bas been established in a number of cases elsewhere 
and in this circuit. Coca-Cola Co. v, Nashville Syrup Co. (D. C.) 
200 Fed. 153; 215 Fed. 527, 132 C. C. A. 39 (C. C. A. 6). Defend- 
ant's product is colored to an exact imitation of the color of complain- 
ant's by the use of caramel, which serves no other purpose. The cap 
on def endant's bottles contains the name "Coca and Cola" in red, with 
other descriptions indicating that the contents is a flavor of coca and 
cola. There is no trace of the coca shrub or cola nuts or coca leaves 
in it. The testimony shows conclusively that it was intended to de- 
ceive the consuming public, and in many proved instances did de- 
ceive ; but, aside from this, the appearance, coloring, size, caps, the de- 
livery slips, the name "Coca and Cola" blown in the bottle, make the 
product on its face a f raud on the complainant and on the public. The 
complainant is entitled to an injunction against allthe défendants in 
accordance with its praycr, and for an accounting. 

[2, 3] During the progress of the case, Duberstein sold his product 
as "El-Cola" in the same bottles in which he had been selling "Coca 
and Cola," covering the words "Coca and Cola," blown thereon, by 
a diamond-shaped label pasted thereover, on which was printed, in 
large type in wliitc on a diamond-shaped black background, "F,l-Co!a." 
By pasting on the label, Duberstein would change his "Coca and Cola" 
product to "El-CoIa," and thereby escape the condemnation he evidently 
expected "Coca and Cola" would receive in this case. Thereby he is 
charged by complainant with contempt of court. 

This is illustrative of a strange lack of perception on the part of 
défendant Duberstein, and by many, as the décisions show, in cases 
of infringement of trade-mark and unfair compétition, that the courts 
deal with matters of substance rather than of form, and that the otlor 
of fraud is difficult to remove. This case reeks with it. Why does 
the défendant use the word "Cola" at ail? And why color its product 
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as it does? And why adopt the same size of bottles? The only pur- 
pose is to appropriate a part of the value of complainant's trade- 
mark and good will. 

Pasting the label "El-Cola" affords no protection to défendants' il- 
légal act. Thèse bottles are in contact with ice and water ail the time 
while waiting for use. Aside from the instances proved of the labels 
having become detached, their liability to become detached is so great 
as not to afford protection, even if their permanency would be a pro- 
tection. Prest-0-Lite Co. v. Davis (D. C.) 209 Fed. 917, affirmed 
215 Fed. 349, 131 C. C. A. 491 (C. C. A. 6); Prest-O-Lite Co. v. 
Bogen (D. C.) 209 Fed. 917 ; Prest-O-Lite Co. v. Avery Lightini? Co. 
(C. C.) 161 Fed. 648; Evans v. Von Laer (C. C.) 32 Fed. 153; Wood 
v. Burgess (1890) 59 Law Jour. N. S. 11 ; Thwaites & Co. v. McEvilly, 
20 Rep. Pat. Cas. 663, affirmed 21 Rep. Pat. Cas. 397, 401, 402. 

It is also proved that défendants' "El-Cola" is palmed off by deal- 
ers as "Coca-Cola." But the label, if permanent, affords no protection. 
"El-Cola" is in itself an infringement of complainant's. trade-mark 
"Coca-Cola." Complainant bas cited more than 25 applicable déci- 
sions. 

In addition to the injunction, plaintiff may take an order finding 
Duberstein guilty of contempt, the punishment to be determined when 
the formai order is taken. 



In re McNEIL CORPORATION. 

pistrlet Court, D. Massachusetts. March 13, 1918.) 

No. 25375. 

1. Bankruptct <s=3223 — Court — Jubisdiction — Scope. 

Under Bankr. Act July 1, 1898, c. 541, §§ 40. 52, 62, 30 Stat. 556, 559, 562 
(Cotnp. St. 1916, §§ 9624, 9636, 9646), relating to compensation of référées 
and clerks, the question whether a référée in bankruptcy is entitled to an 
allowance for certain expenses Is one withln the gênerai jurlsdiction of 
the bankruptcy court. 

2. Bankruptcy <@=»223— Courts — Oeders — Collatéral Attack — Department 

OF Justice. 

An order of the bankruptcy court relating to expenses of référées and 
clerks being witliln its jurlsdiction Is not open to collatéral attack, and 
the Department of Justice, if desiring to question such orders or expenses, 
must do so directly by Intervening in a bankruptcy case if it bas standing 
so to do, 
8. Bankruptcy ®=3223 — Référées — Expenses. 

Under Bankruptcy Act, §§ 40, 62, declarlng that référées shall recelve 
as full compensation for their services a fee of ?15, and that the aetual 
and necessary expenses incurred by the offlcers in the administration 
of an estate shall be reported and approved or disapproved by the court, 
and General Order in Bankruptcy No. 26 (89 Fed. xi, 32 C. C. A. xi), re- 
quiring the référée to keep an accurate accoimt of his traveling and In- 
cidental expenses and those of any clerk or any offlcer attending him, 
the référée, belng a judicial officer exercislng much of the bankruptcy 
court's powers, may, where reasonably necessary, hire clérical assistance 
and the expense thereof is properly chargeable against the estate in whlch 
It is necessary, so expenses of clérical assistance in sendlng out notices to 
creditors may be charged against the estate. 

^=3For ottier cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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4. Bankeuptct (3;s>223 — Oleeks — Expenses. 

Under General Order No. S5 (89 Fed. xlU, 32 0. 0. A. xlU), declaring 
that the statutory compensation of clerks shall not include expenses nec- 
essarlly incurred In publlshlng or mailing notices or other papers, a clerk 
of a court bf bankruptcy is entitled to relmbursement from an estate for 
the expense of sendlng notices to creditors. 

5k Bankbuptcy <@=>223 — Refeeees — Expenses. 

Keferees under Bankruptcy Act, §§ 40, 62, and General Order No. 26, 
are, where reasonably necessary, entitled to malntain offices for the trans- 
action of thelr business as sucb, and the expense of maintalnlng such 
office may be prorated and charged to the varlous estâtes referred. 

6. Bankrtjptct iS=5>223 — Refebees' Expenses — Computation. 

General Order No. 26, requlring a référée to keep accurate aecounts 
of bis travellng and incidental expenses, and of tbose of any clerk or 
other officer attendlng hlm, does not requlre the expenses of clérical 
assistance in sendlng out notices to be computed for each particular case, 
but such expense may be based on, a gênerai average arrived at by care- 
fui computation and estimate covering many cases. 

7. Bankrtjptct ©=9223 — Refebees' Expenses — Discketion. 

ïhough an estate revests in the bankrupt, where a composition Is ao- 
cepted by creditors and conflrined by the court, and the question whether 
a final meeting of creditors is necessary is doubtful, yet a référée, ae- 
cording to hls practlce, having called such meeting and sent out notices, 
may recover from the estate for such notices, no abuse of discrétion ap- 
pearing. 

8. Bankbuptct <g=438 — Composition — Acceptance — Effect. 

Where a composition is accepted by the creditors and conflrmed by the 
court, the estate thereupon revests in the bankrupt 

In Bankruptcy. In the matter of the bankruptcy of the McNeil 
Corporation. On pétition of the référée for allowance and payment 
of expenses. Pétition granted. 

Henry E. Warner, référée in bankruptcy, of New York City, pro se. 

James S. Allen, clerk of court, of Boston, Mass., pro se. 

James M. Olmstead, of Boston, Mass., amicus curise, for Association 
of Référées for New England States. 

MORTON, District Judge. The McNeil Corporation, before ad- 
judication, filed an offer in composition. This ofifer was assented to 
by the requisite number and amount of creditors, was approved by 
the référée, and was confirmed by the court. The required deposit 
-was made with the clerk. The purposes for which the deposit was 
made were stated on the form entitled, "Summary of Composition 
Deposits," and included, "Referee's expenses not paid, $24." Upon 
the confirmation by the court of the composition ofïered, it was or- 
dered that the sums deposited by the bankrupt be paid out by the 
clerk "according to the terms of the composition." To the same effect 
was the order for distribution of composition made in accord with 
form No. 63 (89 Fed. ix, 32 C. C. A. ix) annexed to the General Or- 
ders to Bankruptcy. No objection was made to the entry of thèse 
orders, and no appeal was ever taken theref rom. 

The référée applied to the clerk for the payment to him of the $24 
deposited for his expenses as above stated. The clerk, solely because 
of circular No. 757 under date of November 26, 1917, issued by the At- 
torney General to clerks of the United States District Courts, refused 
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to make the payaient. The référée thereupon filed the présent pétition 
praying that such payment be ordered. The Department of Justice 
was advised of the proceedings by the clerk with the suggestion that 
the Attorney General might perhaps désire to be heard thereon. The 
reply was, in substance, that the départaient did not regard circular 
757 "as an order to clerks, or référées, but simply as advice to them 
of the views of the department and the fact thatjcertain suits had been 
filed." See U. S. v. Waters, 133 U. S. 208, 10 Sup. Ct. 249, 33 L. Ed. 
594. Certain suits (which I understand to be those referred to) hâve 
since been decided adversely to the government's contention. U. S. v. 
Brainerd (District Court, Eastern District Oklahoma) 250 Fed. 1011 
opinion Pollock, J., February 6, 1918. 

The items charged by the référée which are drawn in question by 
the proceedings are the foUowing: 

"(1) Expense of services of clérical assistant to référée in thls case; charge 
flxed by gênerai order of the court. 'General Expense,' so called. $2.00. 

"(2) Expense of sendlng notices of flrst meeting to 72 creditors at 7 cent» 
per creditor. Ç5.04. 

"(3) Expense of sendlng 20 letters to creditors at 7 cents. $1.40. 

"(4) Reserve for expense of calling a final meeting — notices to 72 crédi- 
tons at 7 cents. $5.04. 

"(5) Cost of blanks used by the référée, charge flxed by order of the 
court $.15. 

"(6) Travellng and transportatlon expansés to and from referee's office to- 
place of meeting divided among cases considered. $.09. 

"(7) Expense incurred by the clerk of the District Court in sendlng no- 
tices to creditors and their attorneys of the bankrupt's pétition for confirma- 
tion of the composition offer, at 5 cents a notice. Thls rate of charge is flxed 
by order of the court $3.80. 

"(8) Reserve for expenses of the clerk of the District Court to be in- 
curred in sendlng notices to creditors and their attorneys, of the bankrupt's 
pétition for the retum of the balance of the composition deposlt, and llmit of 
time for provlng claims. Thls rate is flxed by order of the court at 5 cents- 
a notice. $3.80." 

The view of the Department of Justice, as I understand it, is that 
thèse expenses are not allowable under the act, except perhaps the 
small items for cost of blanks and traveling expenses ; that the other 
matters are covered by the statutory fee allowed to the référée for 
services. The items in question may be grouped for the purposes of 
discussion in two classes: (a) Expenses of sending notices and let- 
ters; (b) gênerai expenses. 

As to (a) : Ever since the présent act went into efïect, the référées 
in this district hâve, by order of court, charged the cost of preparing 
and sending the notices required by law. The amount fixed therefor 
has been ascertained by computation from time to time in the différ- 
ent referee's offices, and has been changed to meet the varying condi- 
tions in a reasonable way. The charge is not the same throughout the 
district. As to the référée for Middiesex county, whose charges are 
under discussion, the rate for notices was established at 7 cents by an 
order of this court entered December 5, 1914. It had previously been 5 
cents, and the increase was madc because of the increased cost of the 
work. It represents, in connection with that part of the $2 charge 
(hereâf ter discussed) which is used for clerk hire, the actual cost of the 
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work to the référée, as nearly as it can be ascertained. There is no 
reason to believe that it was improperly or unwisely fixed. I do not 
understand that any such suggestion bas been made from any quar- 
ter. If the expense of preparing and sending notices may be allowed 
by spécial order of court, the charge is a proper one in this case. 

Two items in the expenses for notices should be specially referrcd 
to. They are the sums charged and reserved respectively by the réf- 
érée, for account of the clerk to reimburse him for the expense o£ 
notices to creditors which had been sent and which were to be sent 
by him, at 5 cents each. (Items 7 and 8, supra.) In the practical 
administration of the act it had been found more convenient for thèse 
sums to be collected in the first instance by the référées and paid 
over by them tq the clerk. The clerk's charge of 5 cents was estab- 
lished by a spécial order of this court on June 1, 1912. The practice 
in regard to the collection of the charge as above described seems 
to hâve grown up without any spécial order. It bas obtained for 
many years. As to thèse items, the référée is endeavoring to col- 
lect them in order to repay them to the clerk. The right of the clerk 
to charge for them is thus necessarily involved in the présent proceed- 
ings. 

As to (b), the charge for clérical and gênerai expenses, $2: This 
charge also was established by the late Judge Francis C. Lowell in 
connection with the original organizàtion of the bankruptcy work in 
this district, under the présent act and bas been in force ever since 
without objection. No order of court was formally entered covering 
it, but the référées were notified by Judge Lowell concerning it, and a 
formai letter approving it was sent by him to the présent référée un- 
der date of February 26, 1903, in connection with a re-examination of 
the fées of référées in view of the amendment to the act passed at 
that time. There can be no doubt that what Judge Lowell did had 
the force and effect of an order of court, although, so far as now ap- 
pears, it was never formally entered upon the docket. This charge 
was intended to cover gênerai clérical expense, and incidental expenses, 
e. g., rent, where the référée maintained a separate office for bankrupt- 
cy work. The référée in the présent case does maintain such an office 
entirely separate from his law office and in a différent building, where 
he maintains a clérical force which does nothing but attend to the 
bankruptcy business. It is necessary for him to do this on account 
of the large number of cases which go to him. The office is well and 
economically run; the management of it was highly commended to 
me within a year by an examiner from the Department of Justice. As 
to the foregoing facts, I believe there is no dispute, and indeed no 
room for fair différence of opinion. 

[1,2] Corning to the questions of law involved, section 40 of the 
Bankruptcy Act relates to "Compensation of Référées." It provides 
in substance that they "shall receive as full compensation for their 
services * * * . a fee of fifteen dollars * * * and twenty- 
five cents for every proof of claim filed for allowance," and also cer- 
tain percentages. Section 52 relates to the compensation of clerks and 
provides that they shall "receive as full compensation for their serv- 
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ice to each estate a filing fee of ten dollars." Section 62, relating to 
the "Expense of Administering Estâtes," provides that: 

"The actiml and necessary expenses incurred by offlcers In the adminis- 
tration of estâtes shall * • • he reported • • * and approved or 
dlsapproved by the court. If approved, they shall be pald or allowed out of 
the estâtes in which they were incurred." 

By section 53 (Comp. St. 1916, § 9637) the Attorney General is re- 
quired annually to lay before Congress tables showing, among other 
things, "the expenses of administering said estâtes"; and by section 
54 (section 9638) the référées are required to furnish him with infor- 
mation for statistical purposes upon his request. By section 30 (sec- 
tion 9614) the Suprême Court is authorized to make ail necessary or- 
ders as to procédure and for carrying this act into force and effect. 

Under this last section the Suprême Court passed the General Or- 
ders in Bankruptcy, of which 26 (89 Fed. xi, 32 C. C. A. xi) requires 
the référée to keep accurate accounts of "his traveling and incidental 
expenses and of those of any clerk or other officer attending him (the 
référée) in the performance of his duty in any case which may be re- 
ferred to him." By G. O. 35 (89 Fed. xiii, 32 C. C. A. xiii) it is pro- 
vided that: 

'•(2) The compensation of référées prescribed by the act shall be In full 
compensation for ail services (Italics mine) performed by them under the act 
or Under thèse General Orders ; and shall net include expenses (italics mine) 
necessarily incurred by them in publishing or mailing notices, In traveling or 
In perpetuatlng testtmony, or other expenses necessarily incurred in the per- 
formance of thelr duties under the act and allovs'ed by spécial order of the 
judge." 

Such being the law applicable to the case, I proceed to consider the 
application of it to the items under discussion. 

Each of the charges in question was expressly authorized by order 
of the District Court. Whatever be the true construction of the act ■ 
in the particulars under discussion, it seems hardly doubtful that the 
détermination of the referee's expenses thereunder is within the gên- 
erai jurisdiction of that court under the act, nor that the court bas 
power upon investigation to détermine the actual expense of services 
ïike those in question and by order to authorize a charge therefor, as 
was done in this case. If so, such orders and charges in conformity 
therewith cannot be collaterally attacked. U. S. v. Brainerd, supra, 
citing authorities. The clerk is bound to obey and recognize them. 
If the Department of Justice desires to question such orders or ex- 
penses, it should do so by intervening in a bankruptcy case and attack- 
ing them directly, if it has standing to do so — which I doubt. It would 
seem to me that the questions are to be dealt with by the Suprême 
Court under General Orders if it see fit to do so; otherwise, by the 
District Courts. 

This would be sufficient to dispose of the présent case and to require 
an order granting the prayer of the pétition. But as the statutory 
authority for each of the several charges in question has been dis- 
cussed, and is the question at the base of the controversy^ it is, per- 
haps, advisable to consider the charges on the merit in the présent 
proceeding. 

249 F,— 4» 
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[3] First as to clérical expenses : Thèse hâve been explicitly recog- 
nized by the Department of Justice, and the référées hâve, for several 
years at least, been called upon to state them on Form 1, under sec- 
tion E 2 (c). They are, as has been noted, explicitly referred to in 
General Order 26 (89 Fed. xi, 32 C. C. A. xi). Section 62 of the act 
providing for the repayment to the référées of "actual and necessary 
expenses" is to be read with thèse facts in mind. Moreover, the 
Bankruptcy Act, being a commercial statute, should receive a practical 
construction. It would be wholly impossible for a référée, whose du- 
ties require the constant employment of two clerks to perform them 
properly, to do that vi^ork unassisted in addition to his judicial duties 
under the act. To limit the number of cases sent to a référée to those 
in which he was personally able to pérform the clérical work required 
would be to put the référée on the basis of mère clerks, which I do 
not think the act intends. Référées are in fact judicial ofiîcers exer- 
cising the powers of the court to a large extent. "He exercises much 
of the judicial authority of that court," Gray, J., White v. Schloerb, 
178 U. S. 542, 546, 20 Sup. Ct. 1007, 44 L. Ed. 1183. In view of 
General Order 26, it seems clear that the Suprême Court understood 
that the référée had the power to employ clerks if necessary in the 
performance of his duties; and there are many décisions of lower 
courts to the same effect. See In re Pierce (D. C.) 111 Fed. 516, 517; 
In re Dixon (D. C.) 114 Fed. 675, 676; In re Mammoth Fine LrUmber 
Co. (D. C.) 116 Fed. 731, 736; In re McCubbin Co., 33 Am. Bankr. 
Rep. 277; In re Tebo (D. C.) ICI Fed. 419, 421. In this last case 
Judge Jackson said : 

"In regard to the allowance of clerk hlre, the court Is of opinion that no 
référée ean, without the ald of a clerk or such other offlcer as he may re- 
quire, dlschargo his public duties. This Is a matter largely withln the dis- 
crétion of the référée, which discrétion, if abused, would justify the court In 
removing him. While Bankr. Act, § 64b, par. 3, does not mention clerk hire as 
being embraced in the cost of administration, yet the paragraph does not for- 
bld it, and this court is of opinion that it is a necessary incident to the 
référée, in the due administration of his office, as he is, in fact, the judge of 
the bankrupt court." 

In thèse views I fuUy concur. A référée is not obliged under the 
act to perform ail the clérical work of his office himself. He may, 
where reasonably necessary, hire clérical assistance, and the expense 
thereof is properly chargeable against the case in which it is used. 
The charges hère in question for notices are in substance a charge for 
clerk hire. While not arrived at by timing the clerks on this particu- 
lar case, they are the resuit of careful calculation and represent the 
average cost of the work donc. They seem to me to be allowable as 
to the notices sent by the référée. 

[4] As to the notices sent and to be sent by the clerk: Much of 
the foregoing discussion is applicable to thèse, but there is one provi- 
sion in the General Orders which relates solely to the clerk. Gen- 
eral Order 35 (89 Fed. xiii, 32 C. C. A. xiii) explicitly provides that 
the statutory compensation of the clerks shall "not include * * * 
expenses necessarily incurred in publishing or mailing notices or oth- 
er papers." It seems to foUow that the clerk is entitled to charge the 
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reasonable expense of preparing and sending notices required to be 
sent by him including the expense of clérical assistance. The présent 
rate therefor, five cents each, represents as nearly as can be ascertained 
the actual cost of that work. The clerk may properly make that charge 
for ît and it may be coUected for him by the référée. The question is 
immaterial so far as the clerk's personal interest is concerned, because 
his office returns each year to the government a large surplus over and 
above ail its expenses, including his own compensation. 

[ 5 ] As to the charge for clérical and gênerai expense : What has 
been said disposes of ail the items in question except the charge for 
clérical or gênerai expense and a point as to item 4, which will be dis- 
cussed later. Most of the $2 charge for gênerai expense (item 1, 
supra) is used to pay clerk hire, and is covered by what has been al- 
ready said. It covers the gênerai work of the referee's clerks on the 
cases, other than that of preparing and mailing notices. Part of it is 
used to pay the rent of the office (which, as stated, is devoted exclu- 
sively to bankruptcy purposes), and the incidental expenses of that 
office. As I hâve already said, I regard the maintenance of such an 
office as so advantageous to the public and to persons interested in 
the bankruptcy cases in charge of the référée that, in my opinion, un- 
der the conditions actually existing hère, such an office for this référée 
may fairly be said to be necessary. It has been maintained by him 
and his predecessors substantially as at présent ever since 1898. The 
cost of it is an actual and necessary expense incurred by the référée 
in the performance of his duties. This exact question arose in Re 
McCubbin Co., ubi supra, and I agrée with what is there said about it. 
No doubt conditions differ in différent localities, and it might well 
be that, in a country district with a comparatively small number of 
cases, such an expense would not be reasonably necessary ; but under 
conditions existing in Boston, with référence to which this referee's 
office is maintained and charge therefor is made, I am of opinion that 
it is justified. 

[8] This charge for clérical or gênerai expense, like the charge for 
notices, does not represent an actual computation of the expense of 
the particular case. It is a gênerai average arrived at by careful com- 
putation and estimate covering many cases. Such a method of as- 
certaining overhead expenses is well recognized in business and seemsi 
to me proper in this instance. The language of General Order 26 
does not, I think, preclude such a method of ascertaining it. 

It should perhaps be stated as to ail the items under discussion that 
the référée dérives no financial benefit therefrom. They are fixed as 
accurately as may be to provide an income equal to the actual ex- 
penses ; and the balance year in and year out is very nearly even. 

[7, 8] There remains one further question. Item 4 relates to ex- 
penses to be incurred by the référée in calling a final meeting. The 
composition was accepted by the creditors and confirmed by the court. 
The estate thereupon revested in the bankrupt. Whether, under such 
circumstances, a final meeting is necessary in order to close the estate, 
is a question of some doubt. The référée hère in question has cus- 
tomarily called such a meeting; other référées, I believe, do not do 
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so. This is a matter of practice in the referee's office which must be 
left largely to his discrétion. I see no reason to believe that the dis- 
crétion was improperly exercised in this instance. 

The resuit is that as to each of the several items in question the 
référée is entitled to charge therefor ^uld the sum in question should 
be paid to him by the clerk. An order may be ordered to that effect. 



UNITED STATES v. MOT NOM. 
(District Cwrt, N. D. lowa, Cedar Kapids Division. April 2, 1918.) 

No. 98. 

1. Aliens <S=>25 — Chinese Persons. 

The minor son of a Clilnese merchant, who was entitled to remain în 
tlie United States under the Chinese Exclusion Act without registratiou, 
during his minority at least, Is one of the exempted class. 

2. Alieks ®=325 — Chinese Exclusion Act — Mebchants. 

Where the minor son of a Chinese merchant, who was lawfully in the 
United States, by reason of the status of his father, acquired by gift or 
purchase an Interest in a mercantile business, such minor is, after reach- 
ing his majority, entitled to remain in the United States, notwithstand- 
ing his father's return to China. 

3. Aliens <S=>27 — Chinese Peesons — Exclusion. 

Where defendant's status as a Chinese merchant was established be- 
fore he went to China for a visit, the f act that after his return and 
admission into the United States he worked as a laborer for part of the 
time does not of itself forfait his right to remain in the United States 
as one of the exempted class. 

4. Aliens ©=27 — Chinese Exclusion Act — Estoppel of Govebnment. 

Where a Chinese person, before returning to China for a visit, present- 
ed himself to the Bureau of Immigration for prelnvestigation as to his 
status as a merchant, and the Bureau found that he had for the required 
time been engaged as a merchant and gave him a certificate, the govern- 
ment is, after his return from China, estopped from questioning his 
status as a merchant, where there was no compétent proof of fraud on his 
part in obtaining re^entry into the United States. 

At Law. Proceeding by the United States for the déportation of 
Moy Nom and others, Chinese persons. From an order of déportation 
of a United States commissioner, défendant Moy Nom appeals. Or- 
der reversed, and défendant discharged. 

Tlie défendant Moy Nom, a Chinese person, appeals from an order of a 
United States commissioner directing that he be deported to China. The de- 
fendant was arrested ujwn an information file<l before United States Com- 
missioner Harwood, of this district, by an immigrant and Chinese inspeetor, 
wljich charged "that on or about Mardi 1(5, 1917, the défendant Moy Nom. 
(and two other Chinese persons, naming them) did unlawfully enter the United 
States at Cedar Kapids, Uinn county, in this district, and were found laborlng 
therein without certifieates of résidence, contrary to the form of the statuts 
in suçh cases made and provided," etc. Upon a hearing before the commis- 
sioner the défendant was ordered deported to China, iind the other two de- 
fendants discharged, and défendant brings Ihis appeal to reverse such ordei- 
as against him. 

<g=For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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E. A. Fordyce, of Cedar Rapids, lowa, and F. T. Milchrist, of Chi- 
cago, 111., for appellant. 

F. A. O'Connor, U. S. Atty., of New Hampton, lowa, and Charles 
A. Lich, of St. Louis, Mo., representing the Bureau of Immigration, 
for the United States. 

REED, District Judge (after stating the facts as above). The testi- 
mony before the commissioner .shows without dispute that the appel- 
lant was born in China, and when 12 or 13 years old came to this 
country in about 1890 with his father, who then, or shortly thereafter, 
settled in Chicago, and engaged in business as a member of the mer- 
cantile Company known as Hip Lung Ying Kee & Co., selling grocer- 
ies and Chinese goods at No. 515 South Clark street, in that city. The 
father continued as a member of that company for some years, and 
then returned to China. When he returned to China, he arranged to 
sell an interest in this company to his son, the appellant, and the son 
then, or soon after, became a member of the company, and engaged 
in its business as such member, and continued therein until January, 
1912, when he returned to China, remaining there some 18 or 20 
months, then returned to Chicago, and again joined Hip Lung 
Ying Kee & Co. as a member thereof, and assisted in carrying on its 
business for a couple or more years. The appellant testified upon the 
hearing before the commissioner in his own behalf, and though his 
testimony is disconnected, and in some respects inconsistent, the fore- 
going is a substantially correct statement of his connection with Hip 
Lung Ying Kee & Co. in Chicago, and there is nothing to contradict 
it, unless it be the inconsistency in his statenients as to the time and 
place of work in Chicago, and his connection with the Hip Lung Com- 
pany. 

The appellant on December 6, 1911, a]iplied to the Immigration 
Bureau, then in the Department of Commerce and Labor, at Chicago, 
for preinvestigation of status, upon form No. 431 of that bureau, in 
which he named two white persons, among others, who could testify 
of their own knovvledge that he was a merchant in Chicago. Upon com- 
pletion of the examination under this application, the inspector in 
charge at Chicago on January 12, 1912, found and reported as foUows : 

"I do iiot fce! thnt tlie npiX'llant in this case has nuiiie a perfeet showiiui 
as lu his iiipi'cautile stadis. but in viow of the fact thut he holds a certiticate 
of stock iu an incorporatert firni, tliat he is ideritified by the manager as tlie 
t)\Yner tliereof, that tlie book records of the fiini, wliicii are ayparently gemiiiie 
and used in tlie ordiiiary course of business, show wases paid to liim, and 
other nioney tiansactions betwcen hiin and the manager of tlie finn, and tiie 
identification of ap[)lieant by the white witnesses as having beeu exclusively 
employed in the store duvint; the past year, I do not feel justilied in reconi- 
meuding the case for unfavorable considération. ïalîing the case as a wliolc, 
I believe that the a])plioa(ion should be granted. 

"Respactfully, [Signed] Howard 1). Ehey, Clilnese Inspector." 

This finding was duly forwarded to the Commissioner of Immigra- 
tion at the port of Seattle, WaSh., accompanied by triplicate thereof, 
transcripts of the testimony, and report in accordance with rule 15. 
On présentation of this certificate to the Commissioner of Immigra- 
tion at Seattle, Wash., the appellant was given an identification tertifi- 
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cate, and he took passage upon a steamship for China, where he went, 
and returned therefrom in August, 1913. Upon his return he was ex- 
amined by the Immigration Bureau at Seattle, and given a certificate 
of identity (which is No. 12676, marked Exhibit A, and attached here- 
to), and was permitted to re-enter the United States as a returning 
merchant, and he did so re-enter the United States about the 26th of 
August, 1913, returned to Chicago, where he again assumed his rela- 
tions with Hip Ivung Ying Kee & Co., and remained with that Compa- 
ny as one of its members for something more than a year; but, the 
business of the company being dull, he obtained employment outside 
of that company, and assisted in working in some restaurants and 
laundries. About two years before his arrest he went to lowa City, 
and there engaged in the laundry business, where he was discovered 
by the inspector, who filed the information against him, upon which he 
was arrested, given a hearing before the commissioner, and was or- 
dered deported, as hereinbefore stated, apparently because he was 
found working in a laundry and had no certificate of registration per- 
mitting him to remain in the United States. 

[1, 2] There is no doubt under the testimony, notwithstanding some 
inconsistencies in that of Moy Nom himself , that he became interested 
as owner in the mercantile company of Hip Lung Ying Kee Company 
to the extent of $1,000, and engaged in the business of that company 
in Chicago, on South Clark street, for some years prior to 1912; that 
he came to this country as a minor with his father, who was then or 
shortly af ter engaged in the mercantile business as one of that company 
in Chicago, and was therefore of a class entitled to remain in this 
country under the Chinese Exclusion Act without registration; and 
that appellant, as son of his father, was entitled to enter and thereaf ter 
remain with him as one of the exempted class, during his minority 
at least. United States v. Mrs. Gue Lim, 176 U. S. 459, 20 Sup. Ct. 
415, 44 L. Ed. 544; Tom Hong v. United States, 193 U. S. 517, 24 
Sup. Ct. 517, 48 L. Ed. 772; United States v. Yee Quong Yuen, 191 
Fed. 28, 111 ce. A. 500; Lee Kan v. United States, 62 Fed. 914, 
10 C. C. A. 669, and cases cited. And if during that time the son 
succeeded to an interest of the father in the Hip Lung Company, either 
by purchase or gift from him, and engaged in the same business the 
father was engaged in, no reason is perceived why he does not acquire 
the status of the father as one of the exempted class. He was lawfully 
in the United States, and might rightly acquire property therein, of 
which he could not be deprived, except by due process of law. 

[3] The father returned to China some time prior to 1912. Wheth- 
er or not he disposed of his entire interest in the Hip Lung Company 
before going is not clear under the testimony, and is not deemed very 
important ; for it does appear that before returning to China the fa- 
ther transf erred to his son a part, at least, of his interest in the prop- 
erty of that company, that the son also acquired an additional interest 
therein, which with that obtained from the father amounted to $1,000, 
and became an owner to that extent in the property of that company, 
and as such owner participated in the business of the company in Chi- 
cago for some time prior and up to the year 1912, when he himself 
returned to China. That the appellant was of the exempted class, and 
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not liable to be deporteci, when he went to China in 1912, seems clear. 
Upon his return from China he was again examined by the Immigra- 
tion Bureau at Seatde, to which he delivered, or which had retained, 
the certificate and papers given him by the Chicago Bureau, and re- 
ceived a certificate of identity in due form and was permitted to re- 
enter the United States as a rcturning merchant, cîid re-enter the 
same, went to Chicago, and again engaged to some extent in business 
with the llip Lung Company, where he remained for some time, just 
how long may not be entirely clear. While there he was temporarily 
employed, he says, in some restaurants and also in a laundry, and 
about two years liefore his arrest he went to lowa City, this State, and 
engaged in a laundry, where he was discovered in bed' by an energetic 
Chinese inspector, taken before a commissioner, and ordered deported 
to China. The fact alone, however, that he worked as a laborer dur- 
ing a part of the time after his return from China, does not of itself 
f orfeit his right to remain in the United States as one of the exempted 
class. United States v. Yee Quong Yuen, 191 Fed. 28, 111 C. C. A. 
500; United States v. Sing Lee (D. C.) 71 Fed. 680; In re Yew Bing 
Hi (D. C.) 128 Fed. 319 ; United States v. Louie Juen (D. C.) 128 Fed. 
522; United States v. Léo Won Tong (D. C.) 132 Fed. 190; United 
States V. Foo Duck, 172 Fed. 856, 97 C. C. A. 204; United States v. 
Lee You Wing (D. C.) 208 Fed. 166; United States v. Lim Yuen 
(D. C.) 211 Fed. 1001 ; Ex parte Lew Lin Shew (D. C.) 217 Fed. 317. 

[4] When the appellant presented himself to the Bureau of Im- 
migration at Chicago in December, 1911, for preinvestigation as to the 
status claimed by him as a merchant, it was its duty, we think, to hâve 
fully investigated and then determined whether or not he was entitled 
to the status claimed by him. He submitted himself for examination, 
and produced two white witnesses and others who, with himself, were 
examined by it as to his status, and that bureau found him to hâve 
been then engaged for the required time as a merchant in Chicago, and 
gave him a certificate accordingly, with copy of the évidence taken by 
it, which was deHvered to the Bureau of Immigration at Seattle, and 
upon his return from China the bureau at Seattle again examined 
him and gave him a certificate of identity, which permitted him to re- 
enter the United States as such returning merchant. After that the 
government should be estopped from questioning his status as a mer- 
chant, unless it shall allège and establish by compétent proof some 
fraud upon his part in obtaining re-entry to the United States. See 
United States v, Yee Quong Yuen, 191 Fed. 28, 111 C. C. A. 500; 
United States v. Lee You Wing, 211 Fed. 939, 941, 128 C. C. A. 437; 
United States v. Lim Yuen (D. C.) 211 Fed. 1001, 1007; United 
States V. Foo Duck, 172 Fed. 856, 858, 97 C. C. A. 204; Lui Hip Chin 
V. Plummer, Immigrant Inspector, 238 Fed. 763, 151 C. C. A. 613; 
Louie Dai v. United States, 238 Fed. 69, 73, 151 C. C. A. 144. 

There is no charge or claim of any such fraud, or that the appel- 
lant is not a person who might rightly be admitted upon a proper 
showing to the United States. He writes his name plainly in English, 
speaks the English language, though not very plainly or correctly, and 
is apparently an intelligent Chinese person, in the full possession of 
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his faculties, and I am convinced that the évidence is not sufficient 
to warrant his déportation. 

The case is clearly distinguishable from that of the United States 
V. Fong Foo (D. C.) 235 Fed. 452, cited, among others, by the govern- 
ment. In that case Fong Foo claimed that he was born in the United 
States, and not subject to déportation. He also claimed that he had 
attained the status of a merchant, and was therefore of the exempted 
class when he went to China in 1907. Upon his return from China, 
in 1909, he was examined at the port of San Francisco, and given a 
proper certificate of identity, and permitted to re-enter the United 
States as a returning merchant. Upon his return and re-entry into the 
United States, he did not again engage in the mercantile business, but 
within a short time left San Francisco, and was next found in the 
northern part of this state in November, 1914, owning and operating 
a laundry. His testimony was uncorroborated, and it was held that 
he failed to sustain the burden resting upon him to show his right to 
remain in the United States, and was therefore ordered to be deported. 

The order of the commissioner, deporting the appellant, is reversed, 
his bail on appeal is exonerated, and he is discharged. It is ordered 
accordingly. 



THE MELDERSKIN. 

(District Court, S. D. New York. June 19, 1916.) 

Salvage ii>=3'!4 — Amount of Comx'ensation — Towisg Ship Disabled at Sea. 
The steamsliip MeldersUin, a vessel of iiearly 4,000 tous gross, while 
on a voyage froiii Sautos to New York with a cargo of coffee, lost lier 
propeller. On accouut of the value of the cargo, the master was unwill- 
ing to jo'ttisou it, and after drifrlng westward for 9 days, while trying un- 
sueœssfully to .ship an extra propeller, and when 180 knots to the east- 
ward of San Salvador, the vessel fell in with the steamship Hesperides, 
also a large vessel, with a valuable cargo. She took the Melderskin in 
tow, and after about 10 days, having towed 819 knots, liinded lier and 
her cargo safely at Tybee Roads, which was agreed upon as the first 
available port where rei)airs could be made. During niost of the tlme 
heavy seas rendered the towing excessively difficult, although not especial- 
ly dangerous. No hurricanes were encountered, uUhough it was Septein- 
ber and tliere was always the risk of theni. The value of the Melderskin 
and cargo, with pending freiglit, was .¥l,45O',00O. The value of the Hes- 
perides and freight at risk was $328,000. Held, that the Melderskin was 
in a position of great danger, being helpless, and her cargo in even greater, 
because subject to the addltional danger of being jettisoned, that the 
service was elliciently rendered, and that the Ilesperides and crew were 
enîitled to a salvage award of $45,000 in addition to lier actual expeudi- 
tures for coal, etc. 

In Admiralty. Suit by the British & South American Navigation 
Company, Limited, owner of the steamship Hesperides, against the 
steamship Melderskin. Decree for libelant. 

J. Parker Kirlin and Mark W. Maclay, Jr., both of New York City, 
for libelants. 

Charles S. Haight, of New York City, for claimant. 

(g=For other cases see same topic & KEY-NUMBBIl ia ail Key-Numbered Digests & Indexes 



THE MELDERSKIN 777 

HOUGH, District Judge. On September 9, 1915, tlie Norwegian 
steamer Melderskin, 360 feet long and 3,961 tons gross, while on a 
voyage from Santos to New York, broke her tail shaft and totally lost 
her propeller in latitude 24° 20' N., longitude 65° 26' W. She was 
fully laden with a very valuable cargo of coffee, which there was great 
unwillingness to jettison. She had a spare propeller on board, and en- 
deavors were made both to navigate under sail and to ship the ex- 
tra propeller; the vessel, except for this failure of motive power, 
being tight and in excellent condition. Her log shows that the effort 
to sail resulted in not even getting steerage way, although there was 
plenty of wind. Awnings were used to supplément the sails, and the 
awnings promptly split. Cargo was shifted in order to get her down 
by the head sufiiciently to enable the engineers to work at the sleeve. 
Thèse efforts continued for several days, until on September 14th the 
log recites that : 

"We stopped shiftliiK carjîo, as the sliip Is now so doep by tho bnw that 
the water is coiiiiiig in throu^h tlie sciippers when the sliip is pitching, and 
is coraint; in ou the deck ; Ihere remains still so much to lift the stem that 
we fliid it will be Impossible to reach the sleeve unless a large part of the 
cargo is jettisoned." 

The abandonment of the effort to ship the extra propeller left the 
Melderskin helpless in the trough of the sea, and under the conditions 
of wind and weather steadily going westward, until on September 
18th, having then drifted about 210 knots, she was almost exactly 180 
knots eastward of San Salvador Island, and fell in with the Hes- 
perides. 

The évidence is persuasive that the condition of the ship was so 
good and the value of the cargo so great that the captain deliberately 
preferred to keep on drifting toward the Bahamas rather than jettison 
cargo, in the hope and expectation of falling in with vessels capable 
of rendering assistance. Whether he would bave continued to drift in 
the same direction as he consistently did from the time of his accident 
to the time of meeting the Hesperides cannot be known with certainty, 
but the subséquent weather expérience of the two vessels when in 
coinpany show that the same easterly swell that had already moved the 
Melderskin upwards of 200 miles continued for a considérable time. 
If that drift had continued for another 150 knots, or thereabouts, the 
ship would hâve fallen into the path of steam traffic from Colon, Ja- 
maica, and the southerly sides of Cuba and Haiti northward bound 
through the Windward Passage. Yet as matter of fact the Hesperi- 
des subsequently towed the Melderskin across this very path, and 
without meeting any body of traffic worthy the name. It is quite re- 
markable that so few vessels were seen, even in the distance, from 
the time the Melderskin broke down until she was safely in harbor. 

September in the région of the Antilles is a "hurricane month." No 
actual hurricane was encountered, yet the risk thereof was always 
présent. There was no radio apparatus on the disabled vessel. It thus 
seems to me évident that the dangers to the Melderskin and her cargo 
at the time the Hesperides encountered her were very real. The ship, 
with her cargo aboard, was helpless. The cargo was worth more 
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than twice as much as the ship, and was subjected, not only to the 
périls of the vessel, but to the additional danger of being jettisoned 
in order to render it perhaps possible to ship a propeller in a seaway, 
an opération of the greatest delicacy and never attempted in the ex- 
périence of any man on board the ship. 

The Hesperides is a British steamer, belonging to a regular line 
plying between American North Atlantic ports and the River Plate, 
of 3,393 tons gross and 350 feet long. She was fuUy laden with a 
valuable cargo and was endeavoring to maintain a schedule sailing. 
The master of the Melderskin put the whole matter of his rescue in 
the hands of the Hesperides. The manner of making fast, the rate 
of towing, and the port of destination were ail left to the salving ves- 
sel. An attempt to make Nassau was first considered, but abandoned, 
owing to the ignorance of ail parties of local conditions, and a belief 
that the vessels were too large to attempt the harbor. Jacksonville was 
next thought of, but abandoned on arrivai ofï St. Johns river, after 
consultation with local pilots, on account of the tortuous navigation 
necessary to effect an entrance. In resuit the Melderskin was towed 
to Tybee Roads, and there left in good condition. 

The towing necessary to accomplish this resuit was 819 knots, and 
the time consumed 9 days and 22 hours. There has been a most com- 
mendable spirit of fairness exhibited by ail the witnesses in not seeking 
to carp at or unduly minimize the services rendered or the manner 
in which they were performed. Almost the only criticism of the 
manner of rendering service arises out of the disposition or arrange- 
ment of the towing lines. Thèse lines broke down three times, al- 
ways parting at the manila portion of the hawsers rigged between the 
two vessels. The rope used was six-inch, arranged so as to lead on 
board the Hesperides (after connection with the main steel towing 
hawser) in many parts in order to distribute the strength. It is said 
that a heavier rope might hâve been used. The recognized difficulties 
of towing such as this are summed up in Knight's Modem Seaman- 
ship, p. 351 ; 

"In very bad weather towing should not be attempted, unless exceptlonal 
circumstances make it necessary, as the rumiing of Unes in a heavy sea is 
attended by difBculty and danger, and even if they are run successfully the 
chances are much against their holding." 

The logs of the two vessels are unanimous in showing that during 
most of the time from the inception of the enterprise until the vessels 
were near St. Augustine Inlet the condition of the sea made towing 
excessively difficult, though not especially dangerous for the vessels 
themselves. The Melderskin's log reads somewhat as follows, begin- 
ning on September 18th: 

"Light wind, higU swell, and considérable rolHng and pitchlng." "Northeast 
swell." "High breakiug sea, i)itching and rolliug." 

The log of the Hesperides on September 18th contains the entry: 
"lyight breeze and showery, with heavy beam swell, ship rolling very 
heavily" — and so continues for several days. Thèse contemporaneous 
entries convince me that the method of towing is not open to excep- 
tion. The Hesperides had to Idok out for her own safety, and it was 



THE MELDEESKIN 77£) 

better that her hawsers should part in a beam sea and with a larger 
vessel tailing behind than that her own hull or engines should be im- 
periled. 

On September 24th, when off and a little below St. Augustine Inlet, 
the hawser parted at 6 p. m. ; the Melderskin's log showing, "High 
breaking sea, pitching and rolHng." The vessels thereupon parted 
Company for the night, and the Melderskin drifted in toward the 
Florida shore until she anchored. The Hesperides stayed furthef out 
and used her wireless to get the assistance of the revenue cutter Yama- 
craw. That vessel, being of light draft, approached and endeavored 
to tow the Melderskin, but the hawser parted at once. On the morn- 
ing of the 25th the Hesperides got near enough to the Melderskin (the 
weather having moderated) to again niake fast, and thereafter the trip 
to Tybee Roads was without remarkable incident. 

It is suggested that the Hesperides did not do ail that could hâve 
been done when the Melderskin was anchored off the Florida coast. 
Undoubtedly that was a position of péril, rather potential than actual, 
for the weather was moderating as the night wore on ; but if the 
squall had increased, instead of diminishing, it would probably bave 
been impossible to save the Melderskin. I do not think that any 
just criticism attaches to the Hesperides for not approaching nearer 
while the sea was high; but it is undoubtedly true that, in so far as 
the péril off the Florida coast was concerned, there was a space of 
more than 12 hours when the Hesperides was of no assistance, nor do 
I think she could hâve been of assistance. The salving vessel herself 
was at no time in danger. It required skill, watchfulness, and good 
discipline to keep a constant eye on the towing hawsers, to regulate 
the speed of the vessel according to the exigencies of weather, and 
carefully to nurse the Hesperides' engines to keep them from over- 
heating or injury, owing to the strain of so heavy a tow — a kind of 
work for which they were not designed. 

The resuit of the foregoing is the présentation of the following 
problem : The property to which service was rendered is valued as 
follows : 

Cargo $ 913,000.00 

Ship 469,000.00 

Pending f reight 68,989.4:i 

A total of $1,450,930.42 

The Hesperides was valued at $265,000 and her freight at risk 
amounted to $63,087.87. During the period of salvage service she ex- 
pended for coal, oil, hawsers, and other material, and matters render- 
ed necessary by the towage service, the sum of $1,944.83. 

It is suggested as an élément of salvage award that she was thrown 
out of her schedule and had to pay overtime at ports of discharge, and 
also that her operating expenses for the period of delay were very 
considérable. Ail this is true, but such matters are not to be separate- 
ly paid for, but merely considered in arriving at salvage compensation. 

It is also urged by the libelant that this service was rendered at a 
time when, owing to the European war, every species of marine ma- 
terial is held at very high prices, and rates for vessels and cargo space 
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are abnormally high ; theref ore salvage services should be extraordi- 
narily compensated. In ail this there is a measure of truth, but the 
increased amounts asked for are largely taken care of automatically 
by the fact that the above-given values for cargo, vessels, and freight 
are enormous as conipared with peace priées. 

The care of counsel has reminded me of a long line of salvage cases, 
of which I hâve especially considered the following, relating to vessels 
either towing or permitting themselves to be used as rudders, and con- 
cerning values of upwards of $1,000,000: The Alaska (D. C.) 23 Fed. 
597; The Varzin (D. C.) 180 Fed. 892, affirmed 185 Fed. 1007, 107 
C. C. A. 398; The City of Berlin, 32 L. J. (N. S.) 307; The City of 
Richmond, 25 Mitch. Mar. Reg. 271; The Werra, 12 P. D. 52; The 
lîremen, 10 Asp. L. C. 229; The City of Lincoln, Mar. Reg. June 2, 
1915. 

The unusual élément in this case is the distance towed, only exceed- 
ed, so far as I hâve observed, in The Werra, supra, though it was ap- 
proached in The Colon (C. C.) 4 Fed. 469. Having regard to ail the 
circumstances, The Varzin, supra, is the most like upon the facts. 
Measuring by this case, I am of the opinion that the danger to the 
Melderskin was not as great as that to which the Varzin was sub- 
jected, except during the time when the Melderskin was adrift or at 
anchor ofï the Florida coast, and during that period of danger the 
Hesperides was not responsible, nor could she assist. While the dis- 
tance towed was hère much greater than in the Varzin, the time spent 
in towage was a half day less ; a fact which indicates greater difficulty 
in the earlier case. 

It is to be noted, also, that the boat work necessary to pass hawsers 
was ail done by the Melderskin's crew. The crew of the Hesperides 
did their usual work for the usual times, with the exception of the 
watch offîcers, who, in order to exercise supervision over hawsers, 
engines, and speed, stood extra watch, with the captain on duty most of 
the time. While keenly aware that ail efforts in salvage cases must re- 
suit only in approximation, I conclude upon the whole that the same 
award as was made in The Varzin will be just, to wit, $45,000, with the 
additional sum of $1,944.83 for actual out of pocket disbursements and 
expenses. Of this award (exclusive of expenses) one-fifth will be 
awarded to the master and crew of the Hesperides in proportion to 
their wages, with the exception that the master, chief, second, and 
third mates, and the four engineers shall receive a double share out of 
said one-fifth. This is an expression of my opinion that the meritori- 
ous work of the salvors was head work and not hand work. 

Costs will follow the decree. 
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THE SCHTJYLKULL. 
(District Court, 13. D. New York. Mareh 6, 1918.) 

1. Admikai.ty <S=^Q5 — Exceptions to Libel — Admission. 

Wliere claimant excepted to a libel on the ground ttiat no admiralty 
lieu was in existence or had been created, the allégations of tlie libel are 
for tlie purjjose of ttie exceptions admitted. 

2. Maritime Liens <@=>11 — Building of Vessels — Repaies — "Maritime Oon- 

TRACT." 

While tlie building of a vessel before it is launched is not an admiralty 
contract, because done wholly on laiid, the repair of a vessel, to enable 
a continuation of lier voyage and for the purpose of obtaining a new 
registry, where not équivalent to the building of a new vessel, is a "mari- 
time contract," and glves a lien. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Maritime Contract.] 

3. Maritime Liens iS=î2.5 — Statutory Liens — Repairs. 

Under Act ,lune 2.'!, 1930, c. HT.'Î, § 1, 'M Stat. 604 (Comp. St. 1916, § 
7T83), declurlng that any persou furnishing repairs, supplies, or other 
necessaries, including the use of dry dock or marine railway, to a vessel 
upon the order of tlie owner, shall hâve a maritime lien on the vessel, 
which may be enforeed by a proceediug in roni, architects, who prepared 
plans for re])airs to tlie hull of a vessel, her englues, boilers, and ma- 
cbinery, are entitled to a lien for their services, for undoubtedly, if the 
persou who dld the work of repair should include a charge for drawing 
I>lans, he would bave a lieu therefor, aud the rule should be the same 
where the plans were prepared iudependently by architects. 

In Admiralty. Libel by Harry G. Smith and another against the 
steamer Schuylkill, her engines, etc. On exceptions to libel by claim- 
ant. Exceptions overruled. 

Robert M. McCormick, of New York City, for libelants. 
BuUowa & Bullowa, of New York City, for claimant. 

CHATFIELD, District Judge. The libelants seek to recover for 
work done as architects upon the steamer Schuylkill, in the way of 
preparing plans for repairs to her hull, engines, boiler, machinery, 
etc. The libel allèges that this was on the order of the owners and of 
a person authorized by them. Exceptions hâve been filed to thèse al- 
légations. The charge for the work of thèse architects was $12,222.42 
(of which $6,202.01 has been paid), while the vessel was in the port of 
Buffalo ; and while in the port of Québec the libelants furnished re- 
pairs to the steamer Susquehanna, amounting to $3,101.93. 

It would seem that the word "Susquehanna," in the third allégation 
of the libel, is a clérical error, which has as yet not been corrected, 
but it does not enter into the présent question. 

[1-3] The claimant has excepted to the libel generally, contending 
that no maritime lien exists or has been created by statute (36 Stat. 
604, Act of June 23, 1910) for the services of an architect. No au- 
thority has been produced for the claim that such services will create 
a gênerai maritime lien. The statute (section 1) uses the words "fur- 
nishing repairs, supplies, or other necessaries, including the use of 

«gsaFor other cases see same toplc & KBY-NUMBER in aU Key-Numberod Digests & Indexes 
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dry dock or marine railway," in defining the articles or work which 
may be made the basis for a statutory lien. 

The exceptions to the libel admit, for the purposes of this consid- 
ération, the facts as alleged, and include an allégation that the plans 
and spécifications and superintendence were for the making of repairs. 
The Schuylkill was evidently a vessel in service before this work 
was done, and continuing thereafter upon what is termed in the libel 
"her voyage." The libel also allèges that the repairs were necessary 
to make the vessel seaworthy. This takes out of the case any sug- 
gestion that the work done for obtaining a new registry was équivalent 
to the building of a new vessel. It has been held that the building of 
a vessel, before it is launched, is not a maritime contract, as it takes 
place entirely upon the land, and as the object upon which the work 
is done has not yet reached the point where it is within so-called ad- 
miralty jurisdiction. The Dredge A (D. C.) 217 Fed. 617. 

Under the gênerai lien laws of the state of New York, and such 
cases as Stryker v. Cassidy, 76 N. Y. 50, 32 Am. Rep. 262, and Spann- 
hake, Inc., v. Mountain Const. Co., 159 App. Div. 727, 144 N. Y. 
Supp. 968, architects' fées are treated as labor and included in the 
word "repairs." The language of that statute is somewhat différent 
from the one now under considération. But the gênerai application 
of the words has some force by analogy. It has been held in New 
Haven Steamboat Co. v. Mayor (D. C.) 36 Fed. 716, and The Dor- 
chester (D. C.) 134 Fed. 564, that the cost of survey and superintend- 
ing repairs, arranging bids, and preparing contracts for the same, 
were proper expenses, which could be included within the word "re- 
pairs," and hence would corne under the maritime lien law, if crédit 
was fumished directly to the vessel. In the case of The J. Doherty 
(D. C.) 207 Fed. 997, it was held that towage was not a "necessar>'," 
in the nature of repairs or supplies, when the language of the Lien 
Law was considered from the standpoint of the proceedings in Con- 
gress which led to its adoption. But that case was actually disposed 
of by a finding that the crédit had been given to the charterer, and 
not to the vessel, for services which might create a maritime lien with- 
out involving the statute. 

In The Alligator, 161 Fed. 37, 88 C. C. A. 201, it is said that a 
lien arises for pilotage service, for seamen's wages, for towage serv- 
ice, and, for salvage service, whether or not they be rendered to a 
domestic vessel. An architect's services are not within this class, 
and no lien can arise unless it be given by the statute in question. 

If the person who did the work of repairing should include a charge 
for drawing plans, it would evidently give him a lien therefor. It 
would follow that the work was therefore a part of the repairs, even 
when done by a third party. No sufficient reason is shown why a 
différent holding should be made, and the exceptions will be over- 
ruled. 



THE HOLTHE .783 

THE HOLTHE. 
(District Court, S. D. Georgla, E. D. March 16, 1918.) 

1. SHIPPING ©=61 — LiBEL — AtlTIIORITY OF MaSTER. 

M^here towage service is for the purpose of asslsting the voyage of a 
vessel, and the vessel assistée! is as much in need ol outward towage as 
of towage iiito port, a contract by the master for both inward and out- 
ward towage is not invalid, as beyond his inhérent authority. 

2. Towage ©=9 — Contbacts — Liabilitt in RHai. 

Where the master of a tug and a vessel entered into a contract for th© 
towing of a vessel into and out from a port, and the master willfuUy re- 
pudiated so much of it as related to the outward voyage, the vessel is 
liable in rem; the breach of the contract creating a lieu thereon. 

3. Admiralty (S=66 — Libel — Amendment. 

Where a Ubel alleged that the master of a vessel contracted wlth the 
captain of Ubelant's tug for the towage of the vessel into and out of the 
liarbor, and that, though llbelant was ready and wllling, the master et 
the vessel repudiated his contract for the outward towage, a proposed 
amendment, alleging the partlculars of the contract and the clrcumstances 
under which it was made, but which did not vary the terms of the libel, Is 
germane, and Is properly allowable. 

In Admiralty. Libel by the Savannah Towing & Wrecking Com- 
pany against the bark Holthe. On motion to dismiss. Amendment al- 
lowed, and motion to dismiss overruled. 

Lawton & Cunningham, of Savannah, Ga., for libelant. 
A. Minis, of Savannah, Ga., for défendant. 

BEVERLY D. EVANS, District Judge. The libel alleged that 
the Savannah Towing & Wrecking Company is the owner of a tug- 
boat, whose captain entered into a contract on behalf of libelant with 
the captain of the bark Holthe, to tow the bark into and out of the port 
of Savannah at the customary rates of towage. In pursuance of 
the contract libelant with its tugboat towed the bark into the port of 
Savannah, and has been paid for that part of its contract of towage. 
The captain of the bark repudiated his contract with libelant to give 
libelant the outward towage of the bark, although libelant stood ready 
and willing to perform this service. The bark is about to leave port. 
The customary rate of towage in and out of the port is alleged. 

On a motion to dismiss the libel, the libelant ofïered to amend by 
alleging that the bark Holthe is a Danish ship. She was lying at 
anchor 40 miles northeast of Tybee bar, being unable to reach Savan- 
nah on account of southerly winds. While lying in that position she 
was spoken by the master of libelant's tug, and then and there a con- 
tract was made between the masters of the tug and the bark, where- 
by the tug was to tow the bark to Tybee bar for $150, and into and 
out of the port of Savannah at the customary rates of towage; the 
contract being an entire one for whole towage. The customary tow- 
age rates were stated, and it was alleged that the profitable part of 
the towage is the outward towage, and that it was customary for 
the contract of towage to cover both inward and outward towage, 

<S=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexée 
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and that such an understanding between masters and tugs is coinmon 
and usual. The motion to dismiss was renewed, and objection made 
to the allowance of the amendment. 

[1] It is urged as matter of law that the contract is void, because 
it is beyond the scope of authority of the master of the bark Ploltlie 
to make such a contract. This assertion is predicated on the prc,j- 
osition that a master of an incoming vessel has no inhérent power to 
contract for outward towage, because his powers to bind his vessel 
arise out of the necessity of the case, and ordinarily no such necessity 
can exist for an émergent contract for the outward towage. In 38 
Cyc. 554, a towage service is described "as the employment of one 
vessel to expedite the voyage of another, irrespective of any circum- 
stances of péril, and when nothing more is required than the accelei-at- 
ing her progress, and is confined to vessels that hâve received no in- 
jury or damage." I am unable to find any express adjudication that 
a master of a vessel at the outward bar of a port may not contract for 
both inward and outward towage. It is generally conceded that the 
master of a vessel may contract with the owner or master of a tug 
for inward towage. I can see no reasonable objection to such contract 
dovering both inward and outward towage, where no invalidity is 
urged against the contract, other than the inhérent power of the mas- 
ter to make it. If towage service is for the purpose of expediting the 
voyage of a vessel, the vessel assisted is in as much need of outward 
towage as of inward towage, where the vessel contemplâtes an im- 
médiate return voyage. 

A contract between the master of a vessel and a towboat for tow- 
age from and to sea was enforced in the case of The Queen of the 
East (C. C.) 12 Fed. 165, and no question seems to hâve been raised 
as to the power of the master of the vessel to make the contract. See, 
also, G. L. Rosenthal (D. C.) 57 Fed. 254; The Oscoda (D. C.) 66 
Fed. 347. I do not think the case of The Clan MacUod (D. C.) 38 
Fed. 447, antagonistic to the foregoing conclusion. 

[2] The facts alleged in the libel create a lien on the ship, which 
is enforceable by a libel in rem. Where the masters of a tug and a 
vessel enter into an entire contract for the tow of the vessel from 
and to sea, and the master willfully breaches so much of it as 
relates to the outward towage, and refuses to accept the tow's offer 
of performance, the vessel is answerable in rem for the breach of the 
contract. The G. h. Rosenthal (D. C.) 57 Fed. 254. 

[3] The amendment is germane. It amplifies the allégations of the 
libel by setting out the circumstances under which the contract was 
made, but does not vary its terms. 

The amendment is allowed, and the motion to dismiss is overruled. 
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SOUTHERN PAC. CO. et al. y. TJNITF^D STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 6, 1918.) 

No. 295S. 

1. PiTBXic Lands i®='120 — Patents — Affihavit. 

Where a railroad company, whieh selected lands under Its grant of 
certain alteriiatdy sections of public land not minerai In cliaracter, was 
required to attach to its sélection list an affidavit of its land agent setting 
forth that the lands had been examined and to the best of his knowledge 
were not of minerai character, the agent, in a suit to set aside the 
patent on the ground that the lands were valuable for minerais, must 
be eharged with knowledge of facts which an examination would hâve 
disclosed, as well as ail facts known to the railroad company's geologists 
and employés. 

2. Mines and Minerals <@=>17(1) — Minéral Lands — Discovery. 

Public lands are not locatable or enterable as minerai lands until dis- 
covery, and mère information that they may be valuable for oil pur- 
poses is not a discovery. 

3. Public Lands <S=>120 — Entbt — Evidence. 

In a suit to cancel a patent to public lands issued to a railroad com- 
pany on an afiidavit of its land agent that the lands were not of minerai 
character, évidence Iteld Insufflelent to show that at the tlme the sélec- 
tion list and affidavit were prepared the conditions were such as to en- 
gender a bellef that the lands were valuable on account of the oil de- 
posits, and hence a patent thereto cannot subsequently be set aside be- 
cause the lands were afterwards discovered to be in an oil belt. 

Gilbert, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the South- 
ern District of the Northern Division of California; Robert S. Bean, 
Judge. 

Bill by the United States of America against the Southern Pacific 
Company, a corporation, and others. From a decree for complain- 
ant, défendants appeal. Reversed, with directions to dismiss bill. 

Guy V. Shoup and Charles R. Lewers, both of San Francisco, Cal., 
and Joseph H. Call and James W. McKinley, both of Los Angeles, 
Cal. (Wm. F. Herrin, of San Francisco, Cal., of counsel), for appel- 
lants. 

F. P. Hobgood, Jr., Sp. Asst. Atty. Gen., for the United States. 

Before GILBERT and HUNT, Circuit Judges, and DIFTRICH, 
District Judge. 

DIETRICH, District Judge. This is an appeal by the Southern Pa- 
cific Railroad Company and other défendants from a final decree 
entered August 9, 1915, in the District Court of the Southern District 
of California, canceling a patent issued to the railroad company on 
December 12, 1914, for 6,109.17 acres of land. The patent was pro- 
cured, so the bill charges, through the fraud of the railroad company, 
in that it falsely represented to the Land Department that the lands 
were nonmineral and were of the character contemplated by the grant 
of July 27, 1866 (14 Stat. 292, c. 278), and the joint resolution of 

<S=aFor other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
249 F.— 50 
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June 28, 1870 (16 Stat. 382, No. 87). This grant was to the Southern 
Pacific Railroad, the predecessor in interest of appellant, of every 
alternate section of public land, not minerai, designated by odd num- 
bers, to the amount of ten ahernate sections per mile on each side of 
the grantee's Hne of road. Suitable provision is made in the act for 
the lieu sélection of unoccupied agricultural lands in odd-numbered 
sections, within 20 miles of the Hne of road, to make good such losses 
as might be sustained from the primary grant because of the minerai 
character of lands embraced within the limits thereof. The lands in 
suit were selected as lieu lands under this provision, and embrace 
parts of sections 17 and 19, and ail of sections 15, 21, 23, 25, 27, 29, 
33, and 35, in township 30 south, range 23 east, Mt. Diablo Base and 
Meridian, which township and range will, for convenience, be referred 
to as 30—23. 

[1] By régulation existing at the time the sélection was made, the 
railroad company was required to attach to its sélection list, and to 
file with the local land officers, an affidavit by its land agent, "setting 
forth in substance that he has caused the lands mentioned to be care- 
fully examined by the agents and employés of the company as to their 
minerai or agricultural character, and that to the best of his knowledge 
and belief, none of the lands retumed in said list are minerai lands." 
19 Land Dec. 21. Such an affidavit, executed by Charles W. Eber- 
lein, acting land agent of the company, was attached to the sélection 
list in question, as was also another affidavit, in which he stated that 
the lands were "not interdicted minerai or reserved lands," but were 
''of the character contemplated by the grant, being within the limits of 
the exterior ten (10) miles indemnity belt," etc. While couched in 
technical language, the fuU scope of the charge as set forth in the 
bill is that, whereas the lands were known to be valuable for their 
minerai oil, Eberlein falsely represented to the Land Department that 
they were nonmineral, and thus induced the department to issue the 
patent. There is some comment in the government's brief upon the 
statement in the affidavit that affiant had caused the lands to be care- 
fully examined by the agents and employés of the company, and the 
•correctness thereof is no doubt open to question ; but there is no aver- 
ment in the bill of its falsity, nor is any relief claimed by reason there- 
of. And, besides, it is not thought that such a statement, even if un- 
true, is actionable in itself. It is significant hère only by reason of 
its association with the accompanying statement that the listed lands 
were nonmineral in character; in that connection it may serve to for- 
tify the view that, in making the substanfive représentations as to the 
character of the land, Eberlein is to be held chargeable with knowl- 
edge of ail the conditions which such careful examination, if made, 
would hâve disclosed. Accordingly, in determining the quality and 
légal effect of his représentation that to the best of his knowledge 
and belief none of the lands were minerai in character, we shall as- 
sume that he had ail such available information, including of course 
everything that was known to the company's geologists and other 
agents or employés; and, indeed, as a matter of fact, we find that, 
through its several agencies, the company had such information as a 
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fairly careful surface exploration of the territory by the prospecter 
and geologist would afford, and, for présent purposes, this knowledge 
must be imputed to Eberlein, its responsible agent and représentative. 
With such information, could he truthfully and in good faith repre- 
sent to the L,and Department that to the best of his knowledge and 
belief the lands were nonmineral? 

[2, 3] When we corne to analyze the record, we lind that as to the 
physical conditions there is little conflict in the évidence, and that, 
aside from the "expert" testimony, the greater part of it relates to the 
geological signilîcance which people variously qualified or unqualined 
were, during the gênerai period in which the lists were iiled, inclined 
to attach to such conditions. The original list was offered for filing 
November 14, 1903, but to correct certain errors a new or amended 
list was filed on September 6, 1904. We therefore inquire: What 
were the observable geological and other physical conditions during 
that period? 

The lands are situated in what are locally known as the Elk Hills, 
the range of which is approximately 15 miles long and 6 or 7 miles 
wide at the widest point, with a northwesterly and southeasterly trend. 
Toward the east they fall quite abruptly for 1,000 or 1,200 feet to the 
broad San Joaquin Valley. From 5 to 10 miles westerly, with a 
similar trend, is the main uplift of the région called the Temblor 
Range, between which and the Elk Hills are the McKittrick Hills to the 
north, and the Buena Vista Hills to the south ; the several uplif ts be- 
ing separated and defined by narrow intervening valleys. To the pros- 
pecter for oil dqubtless the most conspicuous feature of the territory 
in 1903 and 1904 was the actual development, more particularly in 
the McKittrick Hills, but also at Sunset, 25 or 30 miles to the south- 
east, and at Midway, halfway between, the latter fields both being 
upon the easterly flank of the Temblor Range. In the aggregate there 
were in thèse three fields in 1904 between 200 and 300 wells (part of 
them producing), and particularly in the McKittrick field the présence 
of oil in large volume reasonably near the surface and economically 
susceptible to extraction was abundantly shown. Perhaps 20 per 
cent, of thèse wells were in the Midway field, and the others were 
about equally divided between McKittrick and Sunset. If a line had 
been drawn from McKittrick to Sunset, through Midway, it would 
hâve been observed that ail of the development was within a zone not 
to exceed a maximum width of 3 miles, and for most of the dis- 
tance less than 2 miles. The railroad company's geologists, who were 
in the territory at various times during this period, doubtless noted 
oil seepages and oil sand outcrops for many miles along the line of 
the McKittrick development, and in several places along a line or 
zone westerly from the Midway field. From observations readily 
made they must hâve concluded that underlying this zone there were 
shales in which it is supposed the oil originates, and beds of sand in- 
to which it migrâtes. They must hâve further concluded that the 
several uplifts are structural, that is, they are the results of a fold- 
ing or of foldings of the earth's crust, and they would hâve known 
that such a fold or anticline is a favorable formation for the accumu- 
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lation and rétention of oil. They would hâve determîned that the 
principal dip of the country is northeasterly, and the gênerai trend of 
the fold axes is northwesterly and southeasterly. 

With thèse known conditions, and with such additional surface 
occurrences as might hâve been observed in the Elle Hills themselves 
(admitted by ail to be of minor significance), should they, by a process 
of geological corrélation, hâve reasonably concluded that the lands 
in question were minerai lands, in the sensé in which the phrase is 
judically used? They would hâve noted that from this zone of de- 
velopment it was a distance of between 3 and 4 miles to the nearest, 
and approximately 9 miles to the most distant, of the lands in ques- 
tion, with a valley intervening. The only development, if such it may 
be called, upon the township in which the lands are embraced, or to 
the north, or to the east thereof, or to the south (aside from the 
Midway and Sunset fields, sevei'al miles away), was an abandoned 
prospect hole in section 8, 30 — 23, sunk to a depth of about 900 feet, 
in 1901, without encountering oil ; and another abandoned hole on 
section 2, 31 — 24, sunk about 600 feet, in 1901, striking small amounts 
of oil. As to surface indications, such as gas blow-outs, brea, and 
oil sands, which seem to be of about the same significance to the oil 
prospector that float and stain are to the Iode prospecter, the évidence 
is not highly satisfactory, and, when limited to the lands in question, 
or, indeed, to the entire township in which they are embraced, very 
meager. In a few places to the north and east, witnesses who testified 
doubtless believed that they f ound traces of oil that has vanished ; 
but whether any importance at ail can be attached to thèse occurrences 
is left in much uncertainty because of the doubtful character of the 
most conspicuous one, and the only one the existence of which was 
more or less generally known, namely, a so-called oil seepage in sec- 
tion 32, 30 — 24 — a little more than a mile easterly from the east 
boundary of township 23. To say nothing of the view of the defend- 
ant's experts that there was no oil hère, or anything to indicate the 
présence of oil, one of the chief experts for the government testified 
that he had made two examinations of the sands (which, it is to be 
noted, were dry), and upon a choroform test they gave no oil. He 
found some particles of carbon, and by a course of reasoning reached 
the conclusion that at some time in the past escaping gas carried oil, 
which had either been burned or had evaporated. But manifestly, if 
necessary to resort to such possible reasoning, it can scarcely be held 
that an occurrence of so doubtful a nature and significance must hâve 
been regarded by the defendant's geologists in 1903 and 1904 as having 
an important bearing upon the question of the minerai character of 
the selected lands. 

Resorting to the history of the région, the railroad company's geol- 
ogists would hâve learned that until oil was discovered in the Kern 
river field near Bakersfield in the spring of 1899, 30 miles to the 
east, the land in suit, as well as the surrounding territory, had been 
used for grazing purposes only, and had not attracted serions atten- 
tion for its minerai possibilities ; that following the Kern river dis- 
covery there was widespread excitement, and the whole countryside 
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was plastered with "locations" and "relocations." People from ail 
walks of life were drawn into the race for claims. No one pretended 
to make an actual discovery, and one group of speculators, employing 
25 or 30 locators, located approximately 50 square miles. Everything 
unpatented was taken in. The claims, of course, were spéculative, and 
in the Elk Hills no actual discovery was made, and, with the two ex- 
ceptions heretofore noted, there was no attempt at discovery or devel- 
opment. Claims were held, not by working them, but by the cheaper 
method of relocation, so that in 1903 locations were sometimes piled 
upon each other three or four deep. As a resuit, doubtless, of the dis- 
coveries in the Kern river field and the later ones at McKittrick and 
Sunset, as well as of the current excitement, the Commissioner of the 
General Land Ofiice, on February 28, 1900, directed the local land 
officers to "suspend from disposition until further orders" a large body 
of lands, including the entire township in which the lands in suit are 
situate, and of this withdrawal the railroad company and its agents of 
course had knowledge. While the question is perhaps of but slight 
importance, it may be said in this connection that in our view this 
ordcr was intended to withdraw lands from agricultural entry only, 
and it was so generally understood. The interests of the government 
were not imperiled by the possible minerai entry of comparatively 
worthless grazing lands, and therefore no reason existed for suspend- 
ing that form of entry. And that the order was intended to be so 
tmderstood is made clear by the contemporary construction of the 
department from which it issued. In response to a request of the rail- 
road company that an investigation be made by the land office, with a 
view to lifting the suspension, so that the lands could be selected under 
its grant, certain corrcspondence passed, in ail of which it is assumed 
that the suspension extended only to agricultural entries. For example, 
in the letter of December 10, 1903, from Acting Commissioner F'imple 
to Spécial Agent Ryan, there is f ound this sentence : 

"It is stated that uearly four years liave elnpsed ?ince the order of .suspen- 
sion and no minerai entries hâve been made for any of said lands." 

And in the letter of February 11, 1904, from the same office to the 
register and receiver of the local land office, advising them of the 
restoration of the lands to entry, the original order is referred to as 
having "suspended (the land) from disposition under the agricultural 
land laws upon allégations that the same contain deposits of minerai 
(oil)." Although as thus appears the lands were open to minerai entry 
during three years or more after the excitement of 1899 and 1900, 
leading to the spéculative location of ail the public lands in the région, 
there was no effort to develop any of the lands in suit, nor, with the 
exception of the two ineffectual attempts already noted, was there 
any development anywhere in the Elk Hills, or any entry of any lands 
therein for patent. To state the case fuUy, it should be added that 
during this period the price of oil was comparatively low, and trans- 
portation facilities were poor. 

Of ail of thèse conditions — the "oil land boom," the foUowing in- 
activity and dépression, the rapid development in the narrow McKit- 
trick-Midway-Sunset zone, the two abortive attempts at development 
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in the Elk Hills, the total want of oil land entries, notwithstanding 
suspension from agricultural entries, the gênerai abandonment of lo- 
cations — the railroad company's agents must hâve known, and must 
hâve considered as having more or less vireight. 

Such in outline are the material features of the geology of the ré- 
gion and of its development as an oil field. The géologie facts are in- 
terpreted by oil prospectors and operators, and by geological experts ; 
and to this class of testimony we now direct attention. It is too volu- 
minous to review in détail, and the most gênerai analysis must suffice. 
As to certain geological features of the région there is practical har- 
mony of view. It is virtually conceded by the experts for the railroad 
Company that in the McKittrick-Midway-Sunset zone it was known 
that there was oil in considérable quantities, susceptible to profitable 
extraction, and that an anticline such as is found in the Elk Hills is an 
occurrence favorable to the accumulation and rétention of oil, to 
which prospectors would hopefully look upon discovering the présence 
of oil in adjacent territory. They also concède that it then appeared 
probable that some oil would be found, but not in suflficient quantities 
or near enough the surface to warrant extraction and marketing. Up- 
on the other hand, while confident that oil is to be found in the lands 
in suit, the government experts virtually concède that in the most 
favorable view its depth is great — so great in f act that under the con- 
ditions existing in 1903 and 1904, and, indeed, at the time the testimony 
was taken, extraction was economically impracticable. When it is 
borne in mind that a deep well costs at the rate of approximately $15 
per foot, a large flow of oil, with fair prices, must be assured to jus- 
tify the sinking of a well 4,000 or 5,000 feet deep. While some esti- 
mâtes of the probable depth were ventured, they were made reluctant- 
ly, and were apparently based upon data insufficient to give them the 
weight of reasonably satisfactory scientific déductions. Nor could any 
intelligent estimate be made of dae quantity or quality of the oil. But 
while in still other respects the geologists are in substantial agreement, 
when it cornes to a statement of gênerai conclusions upon the ultimate 
question of the character of the lands, there is seemingly great diversi- 
ty of opinion. To a certain degree, it is true, this variance is, upon 
analysis, found to be more apparent than real. For one witness to 
affirm'and another to deny that the Elk Hills uplift is "oil territory" 
does not necessarily imply a real issue of fact, for the phrase "oil 
territory" bas no fixed or well-recognized meaning, and may very 
well be used in one sensé and understood in another. When there- 
fore we look beneath the mère form of expression, we are not sur- 
prised to find that in a measure the seeming diversity disappears. 

We can illustrate the point and at the same time convey some idea 
of the scope and substcince of the expert testimony as a whole; better 
by quoting at considérable length from a single witness than by as- 
sembling f ragmentary and conflicting statements from many. Natur- 
ally, no expert witness for the one party will be wholly satisfactory 
to the other ; but suppose that for our purpose we take the testimony 
of a witness called by the government, Prof. John Caspar Branner, of 
Stanford University, whose gênerai competency and familiarity with 
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the geology of the California oi! fields are conceded. Dr. Branner 
visited the McKittrick field in 1900, but did not go into the Elk Hills. 
This latter territory he inspected for the first time about 1910, and 
again in 1912. The testimony given by him upon direct examination, 
iipon which the govemment most relies, is f ound in the following par- 
agraph : 

"I should say that i£ any compétent geologist, observing the natural waste 
of oil about McKittrick and the state of development in 1900 or a year or two 
•subséquent, and visltlng the Elk lllUs and making some examination of the 
stnietural formation, falled to form an opinion that the Elk Hills were oil in 
c'haracter and that there was an oil-bearing zone underneath those hills, he 
did not understand his business." 

Upon cross-examination he testified; 

"In ijassing upon the character of the Elk Hills, I did not détermine In 
any way the quantity of oil and made no attempt to do so. I could not 
hâve done so froin the examination I made. That could only be determined 
by putting down welis. One well mlght détermine the matter and it might 
not. Development is required to détermine vvhether or not that is a valuaWe 
•oil deposlt. 

"A geologist does not détermine the économie value of the land for oil. AU 
he undertakes to do is to say vvhether or not the land bas prospective value. 
I naean by prospective value, that the company proposing to develop that ré- 
gion should take it up — buy it, if necessary — and put down a well on It, should 
prospect it. I can best lUustrate my idea of it by saying that I hâve con- 
sidered it a reasonable investment, or, if you please to call it so, venture. I 
should bave advised anybody who might bave employed me to report on 
those propositions, to buy the lands with a vlew to developing them as pe- 
troleum lands, from the surface indications and my knowledge of the sur- 
rounding conditions and of the oil formations in gênerai. I could not, when 
I flrst examined the land, hâve given an assurance that oil in valuable 
quantifies could hâve been found. I could do so now on the basis of wells 
that hâve been put down there and hâve found oil. On the basis that in 
only two cas»8 out of twenty-eight wells, some of them 4,000 feet deep, in- 
dications of oil had been found, and in tho.îje two cases oil had been found in 
■quantities not sufficient to make thèse particular wells profitable, I would 
not hesitate to advise operators to go ahead with prospeeting. In the first 
place, It dépends on how those wells were located. If the wells were put down 
without référence to the géologie structure, they might go to an enormous 
depth without getting oil, and yet they may move ofC to one side and put 
down a well, within 1,000 or 2,000 feet, and get entlrely différent results. 
And still, I may add, the gênerai structure of the Elk Hills is so favorable to 
the accumulation of oil In that région that. If they had gone to 5,000 feet and 
not found the oil, I should still advise a company to not glve up hope o£ 
flnding it. * * * 

"As to whether ail the portions of a bed of Monterey shale would be 
equally produciug, I wlU say that thèse diatomaceous shales, being the source 
of oil, the oil does not as a rule stay in those beds. It passes out into an 
absorbing bed — a poroiis bed — where the oils accumulate. Now, the accumu- 
lation, therefore, dépends on the présence of diatom beds to furnish the 
source, but the accumulations themselves, as you see, dépend on the nature 
of the beds into which those oils pass ; and you may hâve no beds there to 
receive that oil. The conditions may be unfavorable and the beds overlying 
them into which that oil can be expected to pass may vary In texture so that 
the oil accumulâtes more in one place than in anocher, so that the oil beds 
may be pockety even under conditions where you hâve diatomaceous beds of 
great thlckness and evenness. * • » 

"When I first went into the McKittrick district in 1900, I visited the Tem- 
blor Hange. I had two assistants wôrklug with me to do topographical work, 
and we were mapping an area of several square miles, ia détail, and my im- 
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pression Is I must hâve been there somethlng llke ten days or two weebs 
working on thnt geology. 

"I made quite a eareful examlnatlon durlng that perlod for the pui-poee 
of reporting on oll posslbillties and reaclied the conclusion tliat tïiere waa 
oil, probably in paying quantities, on the property, If the wells were put 
down at certain points ; and I located the wells and they found the oil, but 
I cannot say whether in paying quantities or not From my surface examlna- 
tions I could not détermine with any degree of exactness whether there 
was oil there In paying quantities. That had to wait the test of the 
drill. * * * 

"Even if I had not seen that seepage, my opinion would hâve been, owing 
to the formation of the Elk Hills, that they were suitable for the aecumvi- 
lation of oil ; but that would not necessarlly mean that they had aceumulated 
oil. That could be determined only by exploration. I suppose there are prom- 
islng formations giving indications of adéquate réservoir space for the accu- 
mulation of oil, that do not produce oil In paying quantities. I should 
say such things do occur. * » * 

"Suppose you had an oil company and the geologlst looUed at that whole 
anticline. The geologist would naturally say, 'Look for your petroleum along 
where thèse dômes are.' But, at the same time, that whole arch there is 
practleally an inverted arch or trough under which the petroleum accumu- 
lâtes. Now, there is an end to the petroleum somewhere. It is not going to 
accumulate everywhere in that entire arch. So, you can bore holes right 
along the erest of the anticline and In some places get great quantities of 
petroleum and in other places you won't get any at ail, because the water 
crovvds the petroleum up uuderneath there. 

"There might hâve been an anticline broken across and so dislocated that 
the petroleum might hâve floated right out, and It might hâve corne out to the 
surface, especially on the side that is upllfted, so that it would be floated 
out to the surface and lost. There are sometlmes processes going on in the 
oil beds where the oil is deposlted whleh would make it unprofitable to get 
out the oil. » • * 

"l do not think there is any wuy to détermine l'rom an examination of 
the surface how large an area yields oil at any particular point. It some- 
tlmes happens that the sand beds become hardeued so that they cease to be 
média through which oil can pass, and it occasionally or even frequently hap- 
pens that the sand beds plnch out between hard layers of strata. That is one 
of the reasons that one well is not a complète test qf the character of any 
glven teiTitory ; and, as to other reasons therefor, I will say it dépends on 
the localizatlon of the oil. * * ♦ 

"I do not think that the présence or absence of water in the strata carry- 
ing oil could be regarded as decisively having a bearlng upon where you 
would flnd the oil ; certainly not in the llght of what I understand to be 
the well-known fact in regard to the occurrence of petroleum in the San 
Joaquin Valley to-day. It used to be eonsidered that If a well were put down 
and struek water there was no use looking for peti-oleum there ; but I under- 
stand that the water bas been shut out, in a number of instances, and the 
well has gone on deeper and found the petroleum below the water horizon. 

"It is my gênerai impression that the view I hâve flrst mentioned gen- 
erally prevailed in the California oil fields until a few years ago. 

"Other things permittlng, water would force the oil into the anticline to 
where there is a large accumulation of gas developed at the crest of the 
anticline. The oil would stay on top of the water, and the présence of water 
would hâve considérable bearlng upon whether you would flnd oil in the anti- 
cline or not. Thèse conditions cannot be determined from a surface ex- 
amination. 

"It is not possible from a surface examination such as I made of the Elk 
Hills to détermine the depth of the oil sauds. There are only two ways in 
which that can be determined. One would be to work out the geology wlth 
great care and détail over the région — not only in the Elk Hills themselves, 
but in the surrounding country — to flnd in what horizon the oil accumulâtes, 
and then by fltting one's évidence together and studyiug it one might corne to 
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the conclusion in regard to tbe (lopth at wliich the well would i-eaeli the 
oU-bearlng bed. Tl-.e only other way would simply be to put a well down and 
test it, 

"I hâve not made suffielont examination wlth tliat question in mind, to be 
able to tell wlietlier you could ascertain the dcpth without a well, in the 
Elk Hills. I made no atteiupt to do so. The purpose of my examination 
was to ascertaiu, generally, whether that could be considered as possible oil 
territory, and I ninde no attenii)t to deteniiine whether it was paying oil terri- 
tory. * * * 

"It is nnt ordinarily possible for a seologist, or practlcal oil man, to dé- 
termine froin the existence of an oil bed at a particular point that the bed 
continues for any particular or deflnite distance in ail directions or any 
direction, partly because the oil conies to nn end where it rests ou the water ; 
partly because the poroiis beds are not iufre<iuently more or less lenticular in 
forni. ïhal is. they may piuith out and corne to an end of themsehes in 
that vvay, by thinning down, or th(>y may he interriipted l)y breaUs, what \vc 
call faults or displacements of beds, so that the beds nmy be chopped 
square off." 

Upon redirect examination he stated that the Monterey shales \vere 
very thick— approximately 3,000 feet in the région ju.st west of the 
Elk Hills and the lîuena Vista Hills — and that he would not expect 
them to he so fatiltcd as to he disadvantageotis to the accumulation 
of oil in thèse hills ; that he had no reason to believe that the oil sands 
were thin or hard or pinched ont ; and that geologically quartz mining 
is less certain than petroleum, but that coal mining is most certain of 
ail. And then he testified : 

"?n coal niiuing one eau get a very close idca of the tonnage to be taken 
out under a given tract of land ; that is, we eau calculate the product. It 
is the rule, in fact, in the anthi-acite régions in Pennsylvanja, that the Com- 
pany will hïive in its rcitorts by its genlogist: 'We hâve so many acres of 
land. This land yields so nuiny tons an acre.' Xmû they count ou that 
.iust exactly as if it wei-e nioney in tlu; bank. Now, in petroleum mining, of 
(•ourse you cau't do that exact thing : there is an élément of uncertainty 
abont it that you don't iind in coal mining. * * * 

"I should expect to find certain parts of the folds in Elk Hills more pro- 
ductive than otliers ; but it ^^■ould Ije a pretty nice (piestion to sa.y just where 
the iieti-oleum is goiug to come to au end. I don't think anybody could tell. 

"It seems to me that the bcst chances for oil in the whole country in that ré- 
gion were in the Klk Hills and the Buena Vista Hills. In forming that 
opinion I took into considération the possibilities of the nonoccnrrence of 
oil resultiug froni the conditions of the sand and the pinching and hardness of 
the stratnni, and other interruptions; I think that any reasonable geologist 
kno\^s that there is a certain amount of rislc in any kind of petroleum 
mining. He counts on that. 

"I should say, decidedly, that the conditions in the Elk Hills are such as 
to vi'arrant the ordinarily prudent man in the investment and e.xpenditure of 
money with a reasonal)le expectation of developing a paying oil property. 
But I should like to exi^lain this, that if we went liaclc to the conditions as 
they existed there before any wells were put down in either of those hills, and 
if I had beeu the consulting geologist for some company or party who an- 
ticipated putting dovi'u wells there, I should hâve put it to him in this 
way: 'In my opinion the geology, altogether, of the moimtains to the west, 
and the floor of the valley, and everythiiig taken together, strongly suggest 
that thèse hills are the best place in which to put down oU wells. There ought 
to be,, so ftir as we can see, enormous (luantities of petroleum under those 
two groiips of hills. Now, there is nothing absolutely certain abont putting 
down an oil well in a new région ; there is a certain amount of risk about it 
atid ydii can't get away from that risk.' And 1 should hâve said to thosé meh: 
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'If you hâve got money to risk and you can afford to lose it, put It la there ; 
If you can't afCord to take any rlsks, you had better let somelwdy else do it.' 

"I mean that any one who had money to risk and who might afford to lose 
it might get larger returns for his money than he would from an ordinary in- 
vestment. Perhaps I ought to say that one of the reasons for that risk lie» 
in the fact that there is no way, short of puttlng a well down there, to dé- 
termine the thlekness of the strata that overlie the oil-bearlng bed. As every 
one knows, who knows anything aboat petroleum wells, you may hâve an- 
enormous volume of petroleum so deep that you can't get it, and I should 
hâve sald that may be the possibillty there. Of course, the developments 
there hâve shown that the cil is there, and the question now, of course, Is 
entlrely différent from what it would hâve been before those wells were put 
down. 

"It is my belief that there is an enormous petroleum deposit in those 
hills, but I hâve made no attempt to work out the détails as to the depth and 
am not prepared to state whether it would be 2,500 or 5,000 feet" 

And again, upon recross: 

"I did not mean to say that I could tell whether the oil-bearing beds un- 
der the Elk Hills were folded, faulted even, or what condition they were in; 
that i could not détermine. It might possibly be folded and overtumed. 

"I don't know when I first heard of the change of view in référence to 
water being found in oil wells ; it was comparatively récent ; certainly within 
three or four years, but I would not say exactly. Prlor to that time water in 
a well had been regarded as an almost fatal condition." 

And still again, upon redirect : 

"I should hâve said that I dld not k]iow whether water, under the condi- 
tions mentloned above, would be fatal or not, because my observation in re- 
gard to water led me to believe that it could be separated from oil horizons 
and that it was separated from them; but the well drlllers ail protested, so 
that, as far as my expérience went, when they got to water they gave it up 
as no use." 

And finally, upon recross : 

"1 do not mean to be understood as saying that I actually determined that 
the territory did contain an immense quantity of oil. I meant to say that 
if I had gone over that ground in 1900 with a view to saying whether or 
not those were probably petroleum lands, I should hâve, under those circum- 
stances, pronounced them oil lands and recommended their exploitation to 
any one who was able to take the risk. I realized that the risk might resuit 
in a total loss of the investment." 

In considering this testimony, it should be borne in mind that no- 
where in the record is there any attempt to show, nor is there any 
claim, that any subdivision of the lands in suit contains more oil or 
is more valuable for oil than any other subdivision of such lands, or^ 
for that matter, than any other part of the entire territory embraced 
in the Elk Hills. So that (to make a concrète case), if we are to find 
that the Southwest quarter of the southwest quarter of section 19, 
30 — 23, was known oil land, we must also find that every 40 acres in 
a tract aggregating 40 or 50 sections is of the same character. Having 
in mind this aspect of the case, perhaps we should supplément the tes- 
timony of Dr. Branner with the views of "practical oil men." Frank 
Barrett, a witness for the govemment, was 67 years old, and had been 
in the oil business ail of his life — after 1905, in California. He ex- 
amined 30 — 2Z in 1899, and "recommended the entire south half of 
the township as good oil-bearing territory." And yet he testified: 
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"I believed the country might produce oil, and I was examlnlng it with 
référence to its character as an oil prospect. I knew of no dlscovery of oil in 
the townshlp and heard of none. I could not hâve said, 'Thls is known oil 
territory.' I oould only hâve said that, in my opinion, it would prove to be 
such. My expérience extends back pretty nearly to the tlme the first oil 
well was sunk in thls country. I hâve seen promislng oil territory develop, 
aot oil, but I hâve seen them throw out what was pretty near as good as oil 
— gas — plenty of it, that was utilized for manufacturing purposes. I hâve 
observed promislng indications very frequently that didn't pan out. The oil 
business Is a good deal llke élections. I dou't think the percentage of fail- 
ures in the oil business is greater than 50 per cent, if it is gone into intelli- 
gent! y and systematically, but, still, at the sa me time, you can't — well, I wlU 
illustrate to you. In one section a well down 3,200 feet and no oil ; the next 
section to it, 250 feet, and good producer. A hlgh prlced expert couldn't see 
a bit deeper into the ground than another. The oil doesn't always appear 
where they say it will. The true expert is tl^e drill. You couldn't say that a 
territory is Unown oil ground till you put a drill in it. It is not known till it 
is proven." 

W. E. Youle, an operator of long expérience, also produced as a 
-vvitness by the government, having first stated that he regarded the 
Elk Hills as oil territory, testified: 

"I didn't at that time corne to the conclusion as to the depth we would hâve 
to slnk. That would be oat of the question. I never heard such a question 
usked before. It would be far from an experienced man's ideas to think of 
such a thing. There is a gamble in the oil business, and we are wUling to 
go just as long as the strlng will let us or the money w'ill let us, and often 
go very deep ; and I do not belleve that I ever heard an expert oil man or 
u geologist ask the question before what he thought of depth, because it is so 
iitterly foolish to think that a mau could tell anytbing at ail about the depth." 

And again : 

"I know a man that had 16 dry holes and made a million dollars after 
that. He got oil in the same country. He crept out and got It. 

"The fact that oil is found on one section is not évidence that it may be 
found in every section in the townshlp; there may be kldneys. Oil is not 
contained llke a river under ground, but in Icidneys. While you are in the 
oil sand ail the tlme, we know by expérience that there are dry holes drilled 
in oil sand. Had those been drilled, the first one, two, or three, you might 
condemn the territory and throw it out, the same as the Associated dld. It 
might hâve been possible to make a well for the purpose of getting the land 
cheap. I hâve had fellows do it on me, who ov?ned the ground, and get the 
sand and wouldn't tell about it and you had a dry hole. 

"The dlscovery of oil in one section or quarter section does not indlcate 
to a praetical oil man that oil will be discovered in every section in that 
township. It implies thls: If you get oU In thls section, expérience lias 
taught us that oil is not just in that little space in that well, but that it bas 
a direction soœewhere. And immediately you will find oil men locating and 
acqulring lands qulte a distance from that well. You flnd that among oil 
men because expérience bas taught that there is a direction to that oil vein." 

By "oil territory," it would seem to be clear, thèse and other gov- 
ernment witnesses mean territory where the observable geological con- 
ditions are such as to justify expenditures in prospecting, and pros- 
pecting by those who are able to take the chances. Using the lan- 
guage of the last-named vt'itness : 

"I had had no expérience in that fleld to the extent of $50,000 in one hole. 
I could drill 3,500 or 4,000 feet for $50,000 or less. 

"I dld not contemplate having to go that far. The oil business is a gamble. 
It is not like farming. You just bet that you dou't go down that deep and 
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that territory was good to hâve bet on. If you wIn once iu four or five 
times, you make a lot of money. That Is the reason wliy I would hâve ad- 
vised people to spend 5^50,000 or $100,000 there. I vvouldn't advise widows 
and orphans and dishwashers and cooks who could not risk nioney; but, if 
you wanted a chance to raake a million dollars, I would pick the Elk Hills 
quicker than any pièce of land in there, because the formation justifies 
what I say." 

As expressing the gênerai views of the geologists produced by the 
défendant we can perhaps do no better than to quote the conclusion of 
Frank M. Anderson, who testified at great length touching both the 
geology of oil and the économie factors to be considered in producing 
and putting it upon the market, as well as in relation to local condi- 
tions in the Elk Hills ; 

"My conclusion as to the likelihood of the Elk Hills being then or ever 
being oil territory was négative. That Is to say, I did not believe that they 
were oil-bearlng or ever would be found to be oil-beariug. At least, not m 
paying quantities — not commercially oil-bearing. I suppose that I did ex- 
pect there might be some insignifleant deposits of oil found in them, as there 
might be in any part of the country betvveen Sunset and Coalinga if there 
was a well put down in thèse beds. Ail of them throughout their whole es- 
tent are more or less organic in charaeter, and, If a well is put down in a 
•strata containing thèse organic materials, there would be insignifleant and 
unimportant occurrences of gas and oil found nearly aiiyvvhere, and that 
has been generally the case wherever wells liave beeu drllled so far as I 
know. But as to thèse hills containing any commercial deposits of oil, 1 
didn't believe they would, and I don't now believe they would." 

It may be of some assistance to refer to the gênerai views of two 
other geologists, who were not sworn, and who, so far as the record 
shows, were neutral touching the présent controversy and the parties 
thereto. From certain bulletins prepared by Mr. Ralph Arnold, who, 
it was stated by Dr. Branner, has donc "more work for the United 
States than any other man in connection with the oil geology in Cal- 
if ornia," and "bas the réputation, deservedly, of being an able geolo- 
gist," the following extracts were read in évidence: 

"Any (ine at ail familiar with the conditions of occurrence of petroleura In 
the t'alifornia flelds knows that any but the most tentative prédictions as to 
the location of the oil are extremely hazardous. The following suggestions, 
based on tlio évidence in liand, although lacking definlteuess for the reasons 
above staled, nitiy be of somo assistance to those eugaged in developing this 
fleld." 

And again : 

"It niust be borne in mind, however, that absolute détermination, by work 
on the surfac:e, of the occurrence or nonoccui'rence of oil in any one locallty, 
is not possible. The best that can be done is to calculate the degree of prob- 
abillty on the basis of surface indications and structural conditions." 

And from a bulletin issued relative to another California field by 
Mr. Robert Anderson, who was Mr. Arnold's assistant, and upon bis 
résignation was put in charge of the petroleum work in California by 
the United States survey, the following is taken ; 

"For an undeveloped région such as this, ta which the charaeter of the 
rocks makes it not impossible for oil to be présent, but which for the most 
part lias not been subjected to expérimental test by the dril! and in which 
the local tests mude bave beeu ineoiK-lusive, it is of course liiipossible to 
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reach positive conclusions as to the occurrence of oU in commercial quanti- 
ties at depths." 

With the observable facts and conditions as we hâve sketched them, 
interpreted in the light of géologie science, should it be held that at 
the time of their sélection in 1904 thèse lands were known to be val- 
uable for petroleum? Upon behalf of complainant it is conceded that 
the available information was insufficient to constitute a "discovery," 
as that term is used in the minerai land laws, and that therefore the 
lands were not locatable or enterable as minerai lands. Butte Oil Co.. 
40 Land Dec. 602. But it is contended that land may be "known to 
be valuable" for its minerai content, and yet such knowledge be in- 
sufficient to constitute "discovery." Manifestly, from this view, if 
adopted, it would necessarily follow that there are bodies of unre- 
served public lands for the private acquisition of which Congress bas 
made no provision. But whether "discovery," in a légal sensé, neces- 
sarily implies actual exposure to the eye, is an inquiry not directly in- 
volved hère, and, in view of its f ar-reaching importance, its définitive 
answer should await a suit in which it is directly put in issue. While 
therefore we put aside as being of doubtful relevancy the décisions 
which define "discovery," especially in the case of metaliferous de- 
posits, we are inclined to regard as in point cases construing and ap- 
plying section 2333 of the Revised Statutes of the United States pre- 
scribing the procédure where a Iode is embraced within a placer claim. 
It is there provided that, "where a vein or Iode * * * jg known to 
exist within the boundaries of a placer claim," an application for pat- 
ent for placer which does not include an application for the Iode shall 
be construed as a waiver by the applicant of any claim to the Iode, 
and the title thereto shall remain in the United States, notwithstanding 
the placer patent. The granting act under considération hère ex- 
cludes from the grant ail the lands which at the time of their sélection 
by the grantee were known to be valuable for their minerais. The 
terms of exclusion in the two statutes, it will be observed, are closely 
analogous, if not identical, in meaning. In construing and applying 
section 2333, it was said, in Sullivan v. Iron-Silver Mining Co., 143 
U. S. 431, 12 Sup. Ct. 555, 36 L. Ed. 214: 

"Défendants offered a mass of testlraony, tlie scnpe of wiiich was sirallar 
to tliat condemned as insufficient in the case of Iron Sllver Mining Co. v. 
Keynolds, supra (124 U. S. ,374 [8 Sup. Ct. 598, 31 L. Ed. 4(J(!:!). Its purport 
was tliat it was commonly believed that underlylng ail the country in that 
vicinity was a nearly horizontal vein or deposit, frequently called a blanket 
vein ; and that the parties who were instrumental in securing this placer 
patent shared in that Ix'lief, and obtained the patent with a view to thereafter 
developing such underlylng vein. But whatever bellefs may hâve beeii 
entertained generally, or by the placer patentées alone, there was up to the 
time the patent was obtained no knowledge in respect thereto. It was, so far 
as disclosed by this testimouy, on tlie part of everybody, patentées included, 
merely a matter of spéculation and bellef, based not on any discoveries In 
the placer tract, or any tracings of a vein or iode ad.iacent thereto, but on 
the fact that quite a number of shafts suiiU elsewhere in the district had dis- 
closed horizontal deposits of a particular klnd of ore, which it was argueù 
might be merely ports of a single vein of continuons extension tlirough ail 
;that ten-itory. Such a belief is not the knowledge required by the section. 
ïn the case referred to this court said: 'Tliere may be difficulty in determinlng 
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whether such knowledge In a given case was had, but between mère bellef and 
knowledge there Is a wlde différence. The court could not make theni 
synonymous by its charge, and thus in effect incorporate new terins into the 
statute.' " 

See, also, Iron Silver Mining Co. v. Reynolds, 124 U. S. 377, 8 
Sup. Ct. 598, 31 L. Ed. 466; United States v. Silver M. Co., 128 U. 
S. 673, 9 Sup. Ct. 195, 32 L. Ed. 571; Migeon v. Montana Central 
Ry. Co., 77 Fed. 249, 23 C. C. A. 156; Thomas v. South Butte M. 
Co., 211 Fed. 105, 128 C. C. A. 33; Barnard Realty Co. v. Nolan (D. 
C.) 215 Fed. 996. 

But of more décisive importance, the government contends, is the 
comparatively récent case of Diamond Coal & Coke Co. v. United 
States, 233 U. S. 236, 34 Sup. Ct. 507, 58 L. Ed. 936. Upon it, it places 
its chief reliance, and throughout the trial its représentatives hâve 
studiously sought to establish a state of facts upon which to predicate 
the claim that in their légal aspects the two cases are substantially 
identical. The Diamond Coal suit was brought to set aside, for f raud, 
homestead patents to what were alleged to be coal lands, in the state 
of Wyoming. The relief prayed for was granted by the Circuit Court 
of Appeals, and in affirming the décision the Suprême Court took oc- 
casion to restate in comprehensive form the principles under which 
the issues in such a suit are to be determined. After referring to the 
familiar doctrine that the government must bear the burden of proof , 
and "sustain it by that class of évidence which commands respect, and 
that amount of it which produces conviction," the court said : 

"To justify the annulment of a * * * patent as wrongfully covering 
minerai land, it must appear that at the tirae of the proceedlngs which re- 
sulted in the patent the land was known to be valuable for minerai ; that is 
to say, it must appear that the known conditions at the tlme * * • were 
plainly such as to engender the belief that the land contained minerai de- 
posits of such quality and In such quantlty as would render their extraction 
profitable, and justify expenditures to that end. ïf at that tlme the land 
was not thus known to be valuable for minerai, subséquent dlscoverles will 
not affect the patent. • » * jf the proofs were not false then, they 
eannot be condemned, nor the good faith of the applicant impugned, by reason 
of any subséquent change in the conditions. We say 'land kuown at the timo 
to be valuable for its minerais,' as there are vast tracts of public land in 
which minerais of différent klnds are found, but not in such quantity as to 
justify expenditures In the efCort to extract them. It is not to such lands 
that the term 'minerai' in the sensé of the statute is applicable." 

The novelty, if any there be, in this restatement of the rule, is to be 
found in the suggestion that the requirement of "knowledge" of the 
minerai character of the land is satisfied by knowledge of "conditions" 
which are "plainly such as to engender the belief" that the land is 
valuable for its minerais. To be minerai in fact, it is further ex- 
plained, the lands must contain "minerai deposits of such quality and 
in such quantity as would render their extraction profitable and jus- 
tify expenditures to that end." Of course, it will not be assumed that 
the court intended to repudiate the doctrine which it had announced 
in Iron Silver Mining Co. v. Reynolds, and had reaffîrmed in Sullivan 
v. Iron Silver, etc., supra, from which we hâve already quoted. There 
is no real conflict. The distinction is to be found in the fact that 
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in one case the "belief" referred to was without any substantial basis, 
whereas in the other it was induced by déductions which the responsi- 
ble, qualified, practical man would naturally make. The "belief" ap- 
proved in the Coal Case is an intelUgent, rational beUef. It is the 
knowledge acquired through scientific déduction, or through reason- 
able inference, by persons compétent, because of their leaming or ex- 
périence, to make such déductions or to draw such inferences. The 
court having there reasoned from visible to invisible conditions, it is 
hère contended that, if the conclusion was warranted that a coal meas- 
ure lay beneath the surface of the lands in suit, by parity of reasoning 
it should be held hère that there is oil beneath the surface of thèse 
lands. Two assumptions are involved. The first is that the occurrence 
of petroleum in the earth is subject to the same geological laws as coal 
measures. But is such the fact? True, both are to be found in hori- 
zontal or stratified deposits, but the record abundantly shows that the 
close analogy ends there, and in the case of oil not only are there more 
unknown factors in correlating the known with the unknown, but there 
are contingencies incident to commercial exploitation to which coal is 
not subject. Such in terms, as we hâve already seen, is the testimony 
of Dr. Branner: 

"In coal mining," he says, "one can get a very close Idea of the tonnage 
to be taken out of a glven tract of land ; that is, we can calculate the prod- 
uct. * • • Now, in petroleum ruiuing you cannot do that exactly ; there 
is an élément of uncertainty about it that you don't flnd in coal mining." 

Indeed, the diflference must be obvious. A coal bed is fixed and 
unchangeable in relation to the inclosing strata. It may be bent or 
broken together with the folding or crushing of the earth's crust, and 
its original continuity may be interrupted by faulting or érosion but 
its relative position remains unaltered. Not so with oil. It is mobile. 
It is not sought in the shales in which it originales, but in the porous 
sand strata into which it migrâtes. If it has not escaped from the 
sands through some break in the continuity of the inclosing strata, it 
may be uniformly persistent, but with no such degree of certainty as 
in the case of coal or phosphates. Owing to the pressure of water 
and gas, it may be forced to and held in "pockets," or confined to 
those portions of the folded sand stratum lying between certain hor- 
izontal planes or levels, above or below which zone there may be 
nothing but gas or water. For that reason, while the sand stratum 
may, like a coal bed, be continuons, and may be found at any point 
beneath a given area, it may turn out to be wholly barren of oil in 
one place, while carrying an abundant supply but a short distance 
away. Until recently at least, according to the testimony of Dr. 
Branner, to encounter water in driving a well rendered the enter- 
prise hopeless, in the eyes of practical oil men. So too it has been 
more or less generally thought that oil does not abide the présence of 
sea water, and there is évidence to the effect that in this région sea 
water may be encountered from 1,200 to 1,500 feet beneath sea level. 

Now as to the second assumption, that the "known conditions" are 
substantially the same hère as they were in the coal case. In that 
case 34 patents had been issued to représentatives of the coal company,. 
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to 2,840 acres of land, upon what are known as soldiers* additional 
homestead entries. The défendant, to whom the lands were conveyed, 
was engaged in mining coal upon a large scale from adjacent lands, 
and its well-informed and experienced superintendent acted upon its 
behalf and as its agent in the acquisition of patents, the proceedings 
for which were initiated in 1899, and continued through two or three 
years. The court said : 

"For many years the district In wlùch the lands were situate had beeu 
known to contaln coal. They were surveyed in 1874, and the surveyor re- 
ported one of the sections as coal land; the others being contiguous to lands 
similarly reported. This was shown in the field notes and upon the officiai 
plats. The lands were in a valley, 3 or 4 miles in wlath, bounded on the 
east and west hy foothills. A thlck bed of coal was dlsclosed in the e.-isteru 
face of the western hills, but its quality was not such as to make It of com- 
mercial value. Along the western base of the eastern hills was the outcrop 
of another coal bed. This outcrop had been weathered down and in' some 
places covered by the wash from nbove, but it could be traced upon the 
surface for several miles. It had been opened up at différent places, and the 
openings dlsclosed a coal bed, from 6 to 14 feet in thickness, dipping to the 
west at an angle of from 15 to 25 degrees from the horizontal, as did tho 
Cretaceous rocks with which it was interstratified. This coal was of su- 
perior quallty and recognlued commercial value, and the rocks contalning it 
were the coal-bearing strata of tliat région. The lands In controversy were 
west of the outcrop, in the direction of the dip. Some were near the out- 
crop, and the east Une of the farthest section was about a mile and a half 
away. There was notMng upon thelr surface showing the présence of coal 
beneath, nor anything Indlcating that the bed outcropping on the east and 
dipping to the west did not pass through them. Unless valuable for coal, 
they were not worth to exceed a dollar and a guarter an acre. They were 
arid sagebrush lands, about 7,000 feet above sea level, and afEorded very 
limited pastnrage. Wlthout irrication they were not susceptible of cultiva- 
tion, and the cost of securlng water for that purpose was prohibitive. 

"Attracted by this outcrop, the coal company ojiened a mine thereon, in the 
vicinity of thèse lands, in 1S94. In the beginning the ontput of the mine 
was small, but it renched 183,750 tons for is&7, 259,608 tous for 1895*, and 
441,277 tons for 1899." 

It was further shown that this superintendent, who had knowledge 
of ail the conditions, had in 1898 engineered a project for procuring 
the lands (which he deemed to be valuable for coal) through the 
médium of "dummy" homesteaders. Thèse dummies, having been 
paid $500 each by the company, later relinquished upon its request, so 
that its superintendent and another of its représentatives might make 
the soldiers additional entries. In 1898 this same superintendent had 
filed in the land office a sworn déclaration attending his application 
to purchase one of the tracts in controversy, in which he stated that 
it contained a valuable vein of coal. Within a half mile in each of 
three directions from the lands in question there was a quarter sec- 
tion upon which a good bed of coal eight feet in thickness had been 
dlsclosed. And this the coal company had purchased from one L,ees 
for $3,400. The lands in question, unless valuable for coal, were not 
worth to exceed $1.25 per acre, and yet the company willingly spent 
at least ten times that amount to acquire the title. 

"It was hardly intendlng to make an airalëss or grossly excessive expendl- 
ture. It was a praetical concern, operated by practical men. It had looated 
a. mine upon the outcrop five years before, and in the meantime had proved 
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the wlsdom of the undertaking by its mlning opérations. They had dls- 
dosed the existence of an extensive bed of valuable coal dipplng to the west 
iinder the valley, and in that way had supplemented the évidence afforded by 
the outcrop and its surroundings." 

The court summed up and closed the discussion as f oUows : 

"An exposure to the eye of coal upon the partlcular lands was net essen- 
tial to glve them a then présent value for coal mlning. They were ail ad- 
jacent to the outcrop and above the plane of the coal-bearing strata dipplng 
under the valley. In altemate even-numbered sections they substantlally 
paralleled the outcrop for seven miles, and in two places were separated 
froin It by only a few rods. Those to the north were opposite the company's 
developed mine (No. 4), and those to the south were opposite the tract acquir- 
ed through Lees, upon which good coal was dlsclosed. The outcrop, the 
dlsclosures in the vicinity, and the geological formation polnted with con- 
vinclng force to a workable bed of merchantable coal extending under the 
valley and penetrating thèse lands. Thèse conditions were open to common 
observation, and were such as would appeal to practleal men and be relied 
upon by them in making investmcnts for coal mlning. They did so appeal 
to the Cumberland people, as well as this eompany, both large concerns repre- 
sented by men of expérience, understanding the uncertainties and hazards 
of the business as well as its rewards. 

"It wlU be perceived that we are not hère concerned with a mère out- 
cropping of coal with nothing pointlng persuaslvely to its quality, extent or 
value; noither are we cousidoriug other minerais whose mode of déposition 
and situation in the earth are so irregular or otherwise unlike coal as to re- 
qulre that they be dealt with along other Unes." 

Manifestly, a case so remotely analogous cannot be deemed to be 
conclusive of the issues hère, especially in the light of the caution 
which the court took the pains to express in the closing paragraph of 
the opinion. The known conditions hère are much further removed 
from the unknown, and, even were the geological occurrences com- 
parable, the character of petroleum is such that, as we hâve seen, spéc- 
ulation as to its présence at any given place beneath the earth's surface 
is attended with uncertainties from which explorations for coal are 
f ree. And other considérations to which the court there attached much 
weight, if not wholly wanting hère, are so weakened as to hâve but 
little persuasive force. Hère, as there, the lands had only a nominal 
value ; but the défendant eompany hère was paying nothing for them. 
Apparently it was under the necessity of taking thèse lands or incur- 
ring the risk of getting nothing under its existing grant. Upon the 
other hand, in the coal case, so persistent was the zeal of the coal eom- 
pany to acquire the lands that it not only resorted to f raudulent prac- 
tices to obtain them, but was willing to pay at least ten times what 
they were worth for any purpose other than coal. As the court points 
out, the évidence of valuable coal beds was of such character, and 
was so abundant, as to induce intelligent and practical operators, not 
merely to prospect for coal, but to open up coal mines, and that such 
was the view of the company's superintendent there could be no doubt. 
Though still in its employ at the time of the trial, he was not called 
by the eompany as a witness, to .contradict or explain damaging state- 
ments and admissions attributed to him. Hère, from the contempo- 
rary correspondence and maps and other data, and such testimony as 
appears to be crédible touching oral statements made by différent rep- 
249 F.— 51 
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resentatives of the company from time to time, we are convinced that 
Eberlein and the geologists, and also, it must be presumed, some of 
their superiors, regarded the lands as possible cil lands, and hoped 
that they might turn out to be such ; but no one went f urther than to 
regard them as "prospecting" territory. 

Certain incidents, it must be admitted, are equivocal, and are sus- 
ceptible of a construction which tends to give them a sinister aspect. 
Chief of thèse perhaps is the fact that Eberlein kept most of the cor- 
respondence and papers relating to the sélection in a private file — con- 
duct which the govemment contends signifies a consciousness of 
wrongdoing. Upon the other hand, it is pointed out that he had but 
recently come from New York to take charge of appellant's land de- 
partment, and that he found it in an unsatisfactory condition; that 
the business of appellant was transacted through departments; that 
he soon found that his views were at variance with those of the heads 
of other departments who were in doser touch with the local manage- 
ment ; and that he was solicitous about his records in order that they 
should be available for his use in absolving himself from blâme should 
the San Francisco management be criticized by the New York ofiSces, 
as he anticipated would be the case. Both théories are plausibly sup- 
ported, but neither is entirely satisfactory. Upon the one hand, it is 
difficult to see why he did not at once lay the matter before the New 
York officers, and., upon the other, if he was conscious that his rec- 
ords would incriminate him, we are at a los« to understand why he 
should hâve taken pains to restore and préserve them after their par- 
tial destruction in êie San Francisco fire, and especially after he knew 
that the only outstanding copies or duplicates had been totally de- 
stroyed. So of the incident of the proposed lease of the lands belong- 
ing to the company lying near those in suit, to a subsidiary organiza- 
tion, for minerai exploration. In one aspect, his objection to such 
lease Would seem to imply a knowledge or belief that the lands in 
question were valuable for oil, and, upon the other, he plausibly ex- 
plains that in view of the known attitude of the General Land Office 
and the prevailing spéculation as to oil in the gênerai locality of thèse 
lands, for the appellant to lease thèse or other lands which it owned 
in close proximity, for minerai exploration, would naturally arouse 
a suspicion on the part of the land officiais that it (the applicant) had 
undisclosed information that the lands were valuable for oil, which, 
even though without foundation in fact, would be sufficient to cause 
an indefinite suspension of the application for patent. 

But whatcver view may be taken of thèse incidents, manifestly nei- 
ther the mental nor the moral attitude of Eberlein fumishes any sub- 
stantive évidence touching the real character of the land or the con- 
troUing issue which we must décide. In this respect the case is readily 
distinguishable from the Diamond Coal Case, where the company's 
superintendent was not only personally acquamted with the lands and 
ail their surroundings, but was well-infonned upon the subject of 
coal mining, and compétent tb forth an intelligent judgment. Eber- 
lein knew nothing about oil, was never upon the lands, and personally 
was Unfamiliar with local conditions. One of his assistants^ of whom 
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he înquired, had a gênerai knowledge of the lands ; the company main- 
t&ined other agencies for securing information touching land sélec- 
tions, to which, however, he seems not to hâve resorted. Apparently 
he entertained a view of the law prevailing in some quarters that the 
only investigation required before making application for patent was 
of the surface conditions upon the lands applied for. Upon recently 
coming to the land department of the company he found sélections 
under thegrant in arrears, and if we say that he was anxious to make 
sélections before ail the available lands were gone, that he hoped that 
thèse lands would ultimately turn out to be oil lands, that he vifas 
anxious to procure patent before there should be such development 
upon, or in close proximity to, them as might demonstrate that his hope 
was not without substance, and that he had some vague fear that other 
représentatives of the company had information or belief inconsistent 
with his représentations, or would take a course tending to cast dis- 
crédit thereon, and compromise him, his conduct may be explained bet- 
ter than by any other theory which has been suggested. 

It is further contended that it was generally believed in the com- 
munity in 1903 and 1904 that thèse lands contained valuable oil de- 
posits ; some witnesses affirming and others denying the preyalence of 
such belief. Of course, mère popular opinion upon such a subject is 
of no value. As already suggested, to amount to knowledge, the "be- 
lief" must be the rational conclusion or the scientific déduction of one 
who is qualified by expérience or leaming to form an intelligent judg- 
ment. Referring to coal, for illustration, would not nine out of ten 
ordinary men consider an outcrop sufficient to warrant a "coal loca- 
tion," especially if the venture entailed only a nominal expense. The 
outcrop would probably engender in the ordinary man a belief in the 
existence of an underlying coal bed. But, as stated in the Diamond 
Coal Case, the belief that rests upon "a mère outcropping of coal, with 
nothing pointing persuasively to its quality, extent, or value," is in- 
sufficient. And inasmuch as exploration for oil is admittedly sub- 
ject to greater contingencies than coal, empirical belief relative to its 
occurrence is correspondingly less reliable. And sec the pertinent 
language hereinbefore quoted from Sullivan v. Iron Silver M. Co., 143 
U. S. 431, 435, 436, 12 Sup. Ct. 555, 36 !.. Ed. 214. Moreover, it is 
difficult, after the lapse of years and the change of conditions, to re- 
produce a faithful picture of the state of mind existing in 1903 and 
1904. It is easy enough for one who shared in the optimism charac- 
terizing the oil boom of 1900 and 1901 now unconsciously to project 
that feeling over in 1S)03 and 1904, or unconsciously to relate to that 
period the persuasive influence of more récent discoveries, better meth- 
ods of extraction, and improved marketing conditions. 

Between 1904 and the time the testimony was taken, there had been 
a material increase in the price of oil. A railway had been extended 
up into the Midway valley. A government bulletin had been issued 
suggesting the view that oil would probably be found nearer the sur- 
face in the Elk Hills than had theretofore been thought probable. But 
most important of ail perhaps was the striking of an enormous flow 
of gas in the Honolulu well in the Buena Vista Hills, at a depth of 
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about 1,700 feet, and the subséquent striking of oil in the same well. 
It is to be inferred that considérable excitement foUowed this discov- 
ery. The gas was encountered in July, 1909, oil in the spring of 1910, 
and a few months later, in December, 1910, this suit was instituted, 
and thereafter, in due time, the testimony was taken. Whether thèse 
and other conditions, nonexistent in 1903 and 1904, had anything to 
do with the commencement of the suit, it is unnecessary to inquire. 
It is sufficient to say that no suit was brought or testimony taken 
until after the conditions arose, and that considération of such new 
conditions must of necessity hâve given a measure of color to the 
testimony. The outstanding and undisputed fact is that, if there was 
faith at ail in 1903-04, it was faith without works. While develop- 
ment was going on in the McKittrick-Midway-Sunset belt, there was 
an absolute want of activity in the Elk Hills. Not only was there no 
expensive exploration, but locations weré being permitted to lapse, and 
there was not even sufficient interest to induce locators to maintain 
their rights by the comparatively inexpensive device of relocation. 
Moreover, although defendant's application was pénding for a year, 
and it embraced lands covered by numerous locations, and though no- 
tice of its pendency was given by publication, as required by the rég- 
ulations of the land department, no objection was raised either by 
the gênerai public or the parties interested in the oil locations. In the 
meantime the department had sent a spécial agent to make inspection, 
and he had reported that the lands were nonmineral. True, his exami- 
nation was hasty and superficial, but there is no suggestion of fraud or 
bad faith upon his part. Both he and his superiors at Washington had 
knowledge of the fact that although the lands had, for over three years, 
been under suspension f rom agricultural entries, no serions effort was 
being made by any one of the numerous locators to demonstrate the 
existence of oil in commercial quantities or to acquire title. And un- 
der such circumstances it is perhaps not strange that they readily con- 
cluded the land was nonmineral. 

Let it be granted that the màrket for petroleum products was Iqw 
at that time, and transportation facilities meager, and that capital was 
conservative ; the fact remains that although, by the earlier boom, the 
attention of the experienced and inexperiençed, the informed and un- 
informed, ail classes — capitalist as well as promoter — had been drawn 
to this territory, and though in the nearby McKittrick-Midway-Sun- 
set belt both exploration and opération were going forward, the de- 
fendant Company was permitted, àfter public notice, to acquire a pat- 
ent without opposition, protest, or question. It is difficult to reconcile 
such f acts with the theory that it was generally believed that the lands 
were valuable for their petroleum content. 

Without further discussion, our gênerai conclusion is that the lands 
were not, in 1903-04, known to be valuable for their minerai. The 
conditions wére such only as to suggest the probability that they con- 
tained some oil, at Some depth, but nothing to point persuasively to 
its quality, extent, or value. Or, puttihg it in another way, the con- 
ditions were such as to suggest the possibility of oil in paying quanti- 
ties, and to induce the moi'e venturesome — such as were willing to take 
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chances — to prospect the field ; but we are satisfied they were not 
"plainly such as to engender the belief" that any given section or 
other légal subdivision contained oil of such quality and quantity, and 
at such depth, as would render its extraction profitable. Having 
reached this conclusion, we deem it unnecessary to décide whether 
the évidence offered by the appellants touching exploration and devel- 
opment work within and near township 30 — 23, since 1904, which 
they contend demonstrates that the lands are not valuable for oil, is 
relevant for any purpose. 

The decree will be reversed, with directions to dismiss the bill. 

GII.BERT, Circuit Judge, dissents. 



C!1K«A1'EAKE & O. R¥. CO. v. UNITED STATES (two cases). 

(Circuit Court of Ap])e!i!s, Sixth. Circuit. April 5, 1918.) 

Nos. .">0€;i, 30B4. 

1. Kailuoads iS:=5229 — Safeiy Appliance A(-t — Construction. 

Tlio Safety Appliauce Aot (Act March 2, 1893, c. 190, 27 Stat. 531 [Comp. 
St. 1916, §S 8(îOr)-8(il21), as orisinally iiassed, being remédiai and hu- 
manitarian in its purpose, should lie broadly construed. 

2. Raii.uoaus <S=229 — Safety Appliance Act — Penalty. 

Safety Apiiliance Act March 2, 1893, as auiended bv Act April 14, 1910. 
c. ICO, 3fi Stat. 298. (Comp. St. 1916, § 8«17 et seq.), vvhlch provides tliat 
a car properly equipiied, which lias beconie détective or insecure whlle 
in use, inay Ih' liauled from the place where such equipment was dis- 
covercd to be détective, or insecure, to the nearest available point where 
such car cnn lie repaired without liabillty for the penalties imposed, does 
iiot permit a railroad company to move without penalty from one point to 
another a détective car not known to be détective, and which is uot so 
nioved for the ptu-pose of repair, although in fact it is hauled to the 
nearest available point for repair. 

3. Railroads «3=3229 — Safety Appliance Act — Duty of Goveibnmext In- 

spii;c:tohs. 

Wliere go\-ei'nnieut injspeetors discover the détective condition of cars, 
they ai-e not bound to report that fact to the raliroad company, that the 
defects niay be reuu'died before the curs are nioved. 

In Error to the District Court of the United States for the East- 
ern District of Kentucky ; Andrew M. J. Cochran, Judge. 

Two actions by the United States of America against the Chesa- 
peake & Ohio Raihvay Company. There were judgments for plain- 
tifï, demurrers being sustained to the answers (242 Fed. 161), and de- 
fendant brings error. Afïirmed. 

John (Calvin and Maurice U. Calvin, both of Cincinnati, Ohio, for 
plaintiff in error. 

Thomas D. Slattery, U. S. Atty., of Covington, Ky., and Philip J. 
Doherty, Sp. Asst. U. S. Atty.; of Washington, D. C. 

Before KNAPPEN and DENISON, Circuit Judges, and BATER, 
District Judge. 



<g=For other cases see saiiu; topk- & KEY-NUMBER in ail Key-Numbered Digests & Indexas 
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SATER, District Judge. Thèse cases were brought by the United 
States to recover from the railway company, as défendant, penalties 
for alleged violations of the Safety Appliance Act of March 2, 1893 
(27 Stat. 531), as amended April 14, 1910 (36 Stat. 298, 299). 

The défendant, an interstate carrier, at the times mentioned in the 
pleadings maintained yards, car inspectors, and repair men at Silver 
Grove, Ky., but not at Covington, which is an intermediate point be- 
tween Silver Grove and the defendant's western terminus at Cincin- 
nati, Ohio. On arrivai of defendant's west-bound freight trains at 
Silver Grove, they are taken in charge and broken up by the yard 
men. The cars are inspected and, if need be, repaired, and are then 
delivered to the proper Connecting Unes at Cincinnati. The cars re- 
ceived from such Connecting lines are inspected before they are re- 
ceived, and are thence transported by the yard men across the Ohio 
river, through Covington, to Silver Grove, some 10 miles distant, 
where they are placed in the appropriate east-bound trains. Govern- 
ment inspectors discovered that certain east-bound cars received by 
the défendant from Connecting carriers at Cincinnati were each on 
their arrivai at Covington in bad order as to some portion or portions 
of their safety appliances, and that certain west-lwund cars coming 
from the Silver Grove yards were each on their arrivai in Covington 
likewise defective. The discovery thus made was not communicated 
to the défendant, whose yard men moved the east-bound cars in their 
defective condition to Silver Grove and the west-bound cars in like con- 
dition to Cincinnati. On account of the transportation of such cars 
from Covington thèse suits were brought, the recovery sought in each 
count of each pétition being $100. 

The défendant, as to ail of the counts hère involved, answered 
that it made no inspections at Covington and had no inspectors, re- 
pair men, or facilities for making repairs at that place, and that, "as 
to most, if not ail, of said cars," the defects of which complaint was 
made were found on the arrivai of such cars at Silver Grove or Cin- 
cinnati, as the case might be, and on discovery were repaired, and 
that those places were the first at which the repairs could be made 
after the defects occurred and were detected. The défendant further 
alleged that, when the west-bound cars left its yards at Silver Grove 
and the east-bound cars left the terminais at Cincinnati, the safety 
appliances on each were in a safe and proper condition, and that, if 
they were in fact defective, as charged, when examined by the govern- 
ment inspectors in Covington, the defects arose after they started on 
their journeys from Silver Grove and Cincinnati, respectively, and 
could not hâve been discovered and corrected, as regards the west- 
bound cars, until they arrived at Cincinnati, or, as to the east-bound 
cars, until they reached the yards at Silver Grove. A demurrer, which 
admitted ail well-pleaded facts, was sustained to the answer in each 
case, and, as the défendant did not wish to plead further, judgment 
was entered against it by Judge Cochran, whose opinion is found in 
242 Fed. 161. A reversai of both judgments is sought. 

Although some of the defects in the cars were confessedly slight, 
and it would seem, were susceptible of prompt repair at almost any 
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point on the defendant's line as soon as discovered, if defendant's 
trains were ordinarily equipped to meet such situations, and although 
tiie answers are witii mucii show of reason assailed as faulty on the 
grotind that an excusing averment in each is alleged in the contingent 
or In^pothetical, and net in the issuable, form (6 Ency. PI. & Pr. 270 ; 
Suit V. Woodhall, 116 Mass. 547), we shall consider the cases as pre- 
sented by the défendant on its own libéral and favorable construction 
of its pleadings. The situation, then, is this: 

The defendant's cars were in good order when they were started 
on their journey from Silver Grove and Cincinnati, respectively, but 
became in disrepair while in transit to Covington. The défendant 
transported such cars over its line without inspection, and in ignorance 
of their defects, from Covington, Ky., to the nearest station, where 
the defects were discovered by it and repaired. It maintains that un- 
der any reasonable interprétation of the law it committed no offense 
and cannot be penalized, and seeks refuge under section 4 of the 
amendment of April 14, 1910, to the Safety Appliance Act (Comp. St. 
1916, § 8621), which amendment, in so far as germane, is as follows : 

"That any common carrier subject to this act, using, hauling, or permitting 
to be used or hauled on its line, any car subject to the requirements of this 
act not equipped as provided in this act, shall be liable to a penalty of one 
hundred dollars for each and every such violation: ♦ * » Provided, that 
where any car shall hâve been pi-operly equipped, as provided In this act 
and the other acts mentioned herein, and such equipnxent shall hâve become 
defective or insecure while such car was being used by such carrier upon its 
Une of rallroad, such car may be hauled from tlie place where such equip- 
ment was flrst discovered to ))e defective nr insecure to the nearest available 
point where such car can be repaired, without llability for the penalties im- 
posed * * * if such movement is necessary to make such repairs and 
such repairs cannot be niade except at such repair point." 

The défendant contends that the discovery mentioned in the proviso 
of the amendment means the occurrence of the defect, that the de- 
fect must be held to hâve been discovered as soon as it arose, and that, 
if a defect occurs while a car is in transit, the car, if it cannot be 
forthwith repaired, may be transported to the nearest available repair 
point without offending the law and incurring its penalty. This con- 
tention is stoutly combated by the government. 

[1^ 2] The Safety Appliance Act as originally passed, being remé- 
diai and humanitarian in its purpose, is broadly construed, and in 
clear and unequivocal language imposes on the défendant, as it did 
on ail other interstate railroads, the absolute and unqualified duty 
of maintaining the safety appliances on its cars in a secure condition. 
By its provisions movement on its line, in interstate commerce, of a 
car with a defective appliance subjected the défendant to a penalty; 
and this was so, even if it had been vigilant to discover the defect and 
was actually ignorant of its existence. It being the purpose of the 
act to produce the highest degree of care in the inspection of cars for 
the protection of the lives and limbs of employés, knowledge of de- 
fects, diligence in detecting them, and wrong intent in transporting 
cars with defective appliances, were not made ingrédients of the acts 
oondemned. Chicago, B. & Q. Ry. v. United States, 220 U. S. 559, 
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569, 570, 31 Sup. Ct. 612, 55 L. Ed. 582. To relax somewhat the 
rigid rule prescribed by the original act, which did not exempt the nec- 
essary movement to a point where repairs could be made, the amend- 
ment of April 14, 1910, was enacted. Although the amendment meas- 
ureably grants relief to and enlarges the right of interstate railroads, 
it nevertheless is limited by its express terms and manifest intent, and 
its further extension is unwarranted. It only permits the hauling, with- 
out penalty, of a car which becomes defective while the car is in use 
by the carrier on its line of railroad, to the nearest available point 
where such car can be repaired (if such movement is necessary to 
make repairs) after the defect has been discovered. Any other haul- 
ing of such a car, and consequently a hauling of it before its bad order 
condition is discovered, although the carrier be without fault in not 
making the discovery, is a violation of the statute. This interpréta- 
tion of the amendment accords with that of Judge Knapp in C. & O. 
Ry. Co. V. United States, 226 Fed. 683, 686, 141 C. C. A. 439 (C. C. A. 
4), in which he held that: 

"It permits tlie transfer withovit penalty of a disabled car to 'the nearest 
available point' where it can be repaired, provided such transfer is necessary 
beçause the dei'ecls cannot be remedied at the point wliere they are flrst dis- 
covered, and that is the only movement which does ]iot subject the carrier ta 
llability." 

A like conclusion was reached in Chicago, B. & Q. R. Co. v. United 
States, 211 Fed. 12, 15, 127 C. C. A. 438 (C. C'A. 8), and United 
States V. Trinity & B. V. Ry. Co., 211 Fed. 448, 128 C. C. A. 120 
(C. C. A. S), and was forecast by this court in Pennsylvania Co. v. 
United States, 241 Fed. 824, 827, 154 C. C. A. 526, and Baltimore & 
O. S. W. R. Co. v. United States, 242 Fed. 420, 423, 155 C. C. A. 
196. 

[3] The proviso contained in the amendment of 1910 and ingrafted 
on the preceding enactment takes no case out of such enactment which 
does not fall fairly within the proviso's terms; and the défendant, in 
its reliance on the exception so carved out, was required to bring itself 
within both its language and reason. United States v. Dickson, 15 
Pet. 141, 165, 10 U. Ed. 689; Baltimore & O. S. W. R. Co. v. United 
States, 242 Fed. 421, 423, 155 C. C. A. 196 (C. C. A. 6). The défend- 
ant has not so brought itself within the exception, in that its trans- 
portation of the cars mentioned in the pétition occurred not after, but 
iaefore, it discovered their defects. It may be added that no duty 
rested on the government inspectors, when they discovered the de- 
fective condition of the cars at Covington, to report that fact to 
defendant's employas that the defects might be remedied before the 
cars were moved. Chicago, B. & Q. R. Co. v. United States, 211 Fed. 
at page 15, 127 C. C. A. 438. 

It follows that the judgment rendered in the District Court must 
be affirmed; and it is so ordered. 
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SIJNDIN et al. v. EDWARD RUTLEDGE TIMBDR CO. 

(Circuit Court of Appeals, Ninth (Circuit. April 1, 1918. lielieariug Denied 

May 13, 1918.) 

No. 3049. 

1. Masteb and Servant iS=:5l8S(15)— Injuries to Servant— Fellow Serv- 

ant. 

Where lumber was loaded on mill cars by one gang of men, and the 
cars were moved by another gang, négligence in loadiag the lumber can- 
not, as to tlie second gang, be deeuied the négligence of a fellow servant, 
but must be deemed the failnre of the défendant master to furuish the 
second gang with reasonably safe place in wbich, or reasonably safe 
appliances with whieh, to work. 

2. Master and Servant i®=3288(1), 289(1) — Injuries to Servakt — Actions — 

Evidence. 

In an action for the death of an employé of a lumber company, killed 
when a load of planks fell from a car whlch tlie employé and others were 
moviiig, the question of the employé'» contributory négligence and assump- 
tion of risk held, under the évidence, for the jury. 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idaho; Frank S. Dietrich, Judge. 

Action by Olga Sundin and others, widow and minor children of 
Alex Sundin, deceased, against the Edward Rutledge Timber Com- 
pany, a corporation. There was a judgment for défendant, and plain- 
tiiïs bring error. Reversed and remanded for new trial. 

The widow and children of Alex Sundin brought an action In the court 
below to recover damages for his death, whtch occurred while he was in the 
euiployment of the défendant in error, lierein to be named the défendant. 
The défendant was conducting a !"rge sawmill, with lumber yards, tracks, and 
cars. The lumber was carried fr;!m the mill by means of an endless chaln 
conveyor to a point wher(> it was tsikei and loaded upon mill cars. This was 
done by a gang known as the chain men. After the cars were loaded, another 
gang, known as the transfer gang, shoved the cars by hand power out along 
and upon short tracks a distance of 22 feet, where they ran them upon another 
car, carryiug two sets of transverse tracks and standing upon a track at right 
angles with the short transfer tracks. Thereafter the transfer car, carrylng 
the loaded mill cars, would be conveyed out into the yards of the company, 
where the lumber was stacked. by another gang. Sundin was, and for six 
weeks prior to the accident had been, a meniber of the transfer gang. That 
gang pprformed no work othor than to take the mill cars, after they had beeu 
loaded by the chain men, out into the yards as descrlbed, and it had nothing to 
do with loading the lumber on the mill cars. There was a foreman in con- 
trol of the chain men, the transfer gang, and the lumber pilers. The mil! 
cars were 8 feet long, 4 feet wide, and the platforni thereof stood 2 teet 
above the track. The death of Sundin was causod by a load of lumber falling 
ujion him while lie was assisting in moving along one of the short tracks a 
mill car which had been loaded by the chain men. ïhat load consisted of 8 
tiers of about 50 boards, each 6 inches wide, about an inch thiek, and 16 feet 
long. In, loading the lumber upon the mill cars, the custom was, and the 
défendant so ordered, to place between the layers of luml)er, erosspieces of 
lath to blnd the load and prevent any part thereof from falling ofC while the 
same was being moved out to and upon the transfer car and into the yards. 
The load of lumber which fell and caused Sundin's death was provided with 
no erosspieces or binders, the chain men having omitted to comply with 

(g:3>For other cases see eame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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thftir fluty in that respect. Tlie movemeiit of each mlll (>ar roquired tlic» 
services of four men. Sundin was working wlth tliree others. Tliere were 
«8 of the short tracks extendlng out to the transfer car track. Otlier carH 
stood on either side of the track on which Sundiu was worklug when the 
accident occurred. There was not room for four men to pusli the car from tlie 
rear end. There was évidence that It was customary and proper for oue 
of the four to take hoM of the side of the car, wlth his back to it, as soon 
as the car emerged from between the cars which stood on either side thereof. 
Sundin did this, and ail four men continued movlng the car until U reached 
the rails of the transfer car. Owing to the sinking of the short track, so 
that it was about an inch and a half lower than the rails on the transfer car, 
the men were unable to move the mill car onto the transfer car, and were 
obligea at least twice to bring thelr loaded car back a few feet, so as to get 
increased niomentum. While dolng this the load collapsed. and about lOO 
boards fell upon Sundin. The court below instructed the jury to return a 
verdict for the défendant, on the ground that the négligence complalned of 
vi'as the act of a fellow servant, and on the further ground that the deceased 
assumed the risk of the accident which caused hls death. 

Plummer & Lavin, of Spokane, Wash., and Black & Wernette, of 
Cœur d'Alêne, Idaho, for plaintiffs in error. 
Ralph S. Nelson, of Cœur d'Alêne, Idaho, for défendant in error. 
Before GIIyBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [î] 
The principal question in the case is whether or not it should be held 
that the failure to load the car properly was the neglect of Sundin's 
fellow servants, for which the défendant was not responsible. The 
rule is well settled that the master is not answerable for injuries to 
employés resulting from misuse or nonuse of instrumentalities by 
other employés, and that, if he furnish his employés with suitable ap- 
pliances and materials with which to do their work in safety, he will 
not be liable for an injury which results from the use of defective ma- 
terials or defective appliances. We are inclined to the view that the 
présent case does not fall within those rules, and that the master's 
duty to furnish his employé a safe place in which to work, and safe 
appliances to work with, was sufficiently comprehensive to include the 
duty to furnish the servant, who was injured in this case, cars prop- 
erly loaded with which to perform the sole service which he was em- 
ployed to render, the transportation of mill cars loaded with lumber, 
for with that service Sundin's duties began and ended. 

The court below, in instructing the jury to return a verdict for the 
défendant, used for illustration the case of two workmen engaged in 
loading hay upon a wagon ; the one upon the wagon stowing the hay 
in such a careless way that it falls upon the man below, who is pitching 
the hay on the load. In such a case, the court said, the employer 
vvould not be responsible, because he could not anticipate that one of 
the men was going to be négligent. We cannot agrée that the illus- 
tration présents the situation found in the record hère. The men who 
worked in moving the loaded mill cars had nothing to do with loading 
the same. They had no opportunity of observing the work of those 
who loaded them, or of influencing their action. They were required 
to take the cars as they found them standing upon the track and al- 
ready loaded. 
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In Port Blakely Mil! Co. v. Garrett, 97 Ped. 537, 38 C. C. A. 342, 
this court approved the instruction of the trial court that: 

"It was the duty of the défendant in this case to inspect ail the cars in 
that train, ineluding this car upon which the luni'oer was loaded, and see, 
before it went ont upon a run, that they were in sate condition for opération. 
And, when I speak of the car upon whlch the lumber was loaded, it is to be 
understood asi ineluding, not only the platform itscif, and the trucks and 
running gear, but the slde stakes, whleh were requlred to hold the lumber 
in place, and keep it from shaking olï or being toppled off. That obligation is 
one which the défendant conii)aiiy owed to ail of its employés, ineluding 
llugh Garrett, and it cannot be relieved from responsibility and liability by 
showing that, if there was anythiiig wrong about that car, it was négligence 
of a coemployé of Hugh Garrett." 

In that case the accident resulted from defective stakes, which had 
been inserted in iron sockets on either sida of a flat car to keep the 
lumber in place. We can see no différence in principle between that 
case and this. The stakes in that case and the strips of lath in this 
served the same purpose of holding the load on the car. No distinc- 
tion should be made from the fact that in the Garrett Case the flat 
car was 30 feet long, and the lumber was carried 38 miles, whereas 
in this case the car was but 8 feet long, and was carried a distance of 
only 22 feet to the transfer car, and thereafter a distance of perhaps 
300 feet. In the former case we said : 

"It is a well-established ruie, in the doctrine of master and servant, that 
it is the duty of the master to provide a reasonably safe place for the 
servant to work in, and to furnish reasonably safe and adéquate appliances 
or instrumentalitles for the .servant's use." 

And we answered the contention that the défendant in that case had 
supplied proper material for stakes, and that putting them in place 
was the work of the car loader, who was a fellow servant of the de- 
ceased, by saying : 

"If the act from which an injury arises is one pertaiuiug to the duty which. 
under the law, the master owes to his servants, he Is responsible to them for 
the manner of its rierforniance, and is not excused from liability to an 
employé for an injury caused by the négligence of a fellow servant unless he 
hlmself has done his full duty." 

And we held that it was the duty of the défendant to see that the 
lumber car was in safe condition for opération before it was put into 
service, and that the délégation of this duty to a fellow servant of the 
deceased did not relieve the master from liability. Similar décisions 
are Pennsylvania R. Co. v. La Rue, 81 Fed. 148, 27 C. C. A. 363 ; 
Mcintyre v. Boston & Maine Railroad, 163 Mass. 189, 39 N. E. 1012 ; 
Scoop V. W. H. White Co., 182 Mich. 539, 148 N. W. 762; Cummins 
V. Sparks Co., 173 Ky. 803, 191 S. W. 515 ; Gaudie v. Northern Lum- 
ber Co., 34 Wash. 34, 74 Pac. 1009 ; Dumas v. Walville Lumber Co., 
64 Wash. 381, 116 Pac. 1091 ; Mattson v. Eurêka Cedar Lumber Co., 
79 Wash. 266, 140 Pac. 377. 

[2] The questions of assumption of risk and of contributory négli- 
gence, we think, should hâve been submitted to the jury. There was 
no évidence of a rule of the company that the transfer men should 
not take hold of the car at the side. The évidence goes no further 
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than to show that the foreman, when he saw that a load was not piled 
straight and in such a way as not to be safe, would tell the men to 
keep away from the side which he thought unsafe, but there was no 
évidence that a load properly bound with strips of lath was in danger 
of collapsing, or had ever fallen from a car. There was no évidence 
that a load such as this which fell upon Sundin had ever before been 
piled upon any car without the use of the crosspieces. It is suggested 
that, if Sundin had looked at the load, he could hâve seen that there 
were no binding crosspieces in it. But the évidence was that the strips 
of lath were inconspicuous, and that often they did not émerge from 
the sides of the load, and we think a court would not be justified in 
holding that each meniber of the transfer gang, before taking hold 
of loaded cars under the directions of the foreman, was bound to 
stop and inspect each load, to see if the boards had been properly 
bound together by crosspieces. When the foreman told thèse four 
men to take ont this particular car, they had the right, we think, to 
assume that the car was safe to handle, and that the order of the fore- 
man, together with the gênerai known method of loading. were assur- 
ance to them of that fact. The defect in the manner of loading the 
car does not seem to bave been obvions, for neither the foreman nor 
any of the transfer gang observed it. 

The judgment is reversed, and the cause is remanded for a new 
trial. 



WHEIJ'LEY V. GKOSV(nj). 

(Circuit Court of Appeals, Niutti Circuit. April 1, 1018. Reliearing Denied 

May 13, 1918.) 

No. 3027. 

1. Public Lands <S=>7 — Islands — Authobity or Secretart of Tebasijry to 

Leasb. 

Under Act .luly 27, 1868, c. 273, § 6, 15 Stat. 241 (Rev. St. § 1956 [Oomp. 
,St. 1916, § 8850]), giving the Secretary of tlie Xreasury power to au- 
thorlze the killing of fur-bearing animais wlthln the limita of Alaska 
Territory, Act March 3, 1879, c. 182, § 1, 20 Stat. 383 (Comp. St. 1916, § 
6943), giving the Secretary power to lease certain unoccupied and un- 
productive lands of the United States, and Act May 14, 1898, c. 299, § 10, 
30 Stat. 413 (Comp. St. 1916, § 5091), declaring that the homestead laws 
of the United States shall be extended to the district of Alaska, but that 
the Annette, or Pribilof Islands, and the Islands leased or occupled tor 
the propagation of foxes, be excepted, the Secretary of the Treasury had 
authority to lease unoccupied and unproductlve Alaska islands for the 
propagation of foxes. 

2. Public Lands ®=37 — Lease — ^Executive Powers. 

Though Act Feb. 14, 1903, c. 552, § 7, 32 Stat. 828 (Comp. St. 1916, § 
858), trausferring to the Department of Commerce and Labor the juris- 
dlction and control possessed and exercised by the Department of the 
Treasury over the fur-seal, and salmon and other flsheries of Alaska, 
did not confer on the Department of Commerce and Labor the power to 
lease unoccupied lands, yet in view of the early récognition of the power 
of the Président as head of the respective executive departments to 
assign to the departments powers vested in the executive, the presidential 

(®S3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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order transferring to the Secretary of Commerce and Labor the authorlty 
of the Secretary of tbe Treasxiry to lease certain islands in Alaska for 
the propagation of foxes was valid ; the power to lease being an executive 
power. 

3. Public Lands <g=56 — Statutes — Applicability. 

Act May 17, 1884, c. 53, 23 Stat. 24, providing a civil govemment for 
Alaska, aiid enacting (section 8) tliat tlie Indlans or other persons in the 
district shall not l)e disturbed in the possession of lands actually in their 
use or possession, reeognlzes only the rlghts of such Indlans or other 
persons who were in possession of lands at the time of the passage of the 
act, and cannot be Invoked by one vpho did not enter into possession of 
Alaska lands iintil afterwards. 

4. Evidence <S=>258(2) — Aumissions — Agents. 

Wbere défendant in his aiiswer asserted that he was the agent of a 
corporation, évidence as to a conversation between plaintiff and another 
représentative of the corporation, concerning the matter involved in 
the controversy, was properly received. 

5. Injunction <S=>48 — Eepeated Teespasses. 

Where défendant repeatedly trespassed on an island in whicli plaintiff 
had a leasehold interest, and which he used for the propagation of 
foxes, and the damages for subsequently threatened trespasses would be 
difflcult of ascertainment, plaintiff is entitled to an injunction, althougli 
not to damages, as défendant, on the occasion of his préviens trespasses, 
merely removed his own foxos from the island. 

Appeal from the District Court of the United States for the Third 
Division of the Territory of Alaska; Fred M. Brown, Judge. 

Suit by Andrew Grosvold against Frank E. Whelpley. From a de- 
cree for plaintiff, défendant appeals. Affirmed. 

Llttle Konluji Island, one of the Shumagln group, lying south of the Alaska 
peninsula, was occupied by Ijaw renée Ueid from abont 1903 to 1913 for the 
purpose of ralsing blue foxes, which had been brought and placed upon the 
Island. Until 1900 he paid to the Treasury Department .flOO a year for per- 
mission to use the island for the purpose indicated. In 1900 the Treasury De- 
partment ceased collecting the tax. On May 13, 1913, Reid, for the sum of 
S;4,000, sold to the appellant his right in and to the use of the island and the 
foxes which were then thereon. In Janunry, 1914, the government proposed 
to lease to the highest bidder Little Koniuji Island and certain other islands, 
each for a period of 5 years from July 1, 1914, for the propagation of foxes, 
for an annual rental of not less tban $200 a year. One Williams, a partner 
of the appellant, tendered a bld, as did the appellee, and, the latter being 
the higher bidder by $5 per year, received on July 30, 1914, from the De- 
partment of Commerce and Labor a lease of Llttle Koniuji Island for the 
period of five years. 

On March 20, 1916, tbe appellee brought a suit against the appellant, alleg- 
Ing that on or about November ô, 1915, the appellee stocked the island with 
seven pairs of blue foxes and placed a ket^per in charge ; that on December 
16, 1915, the appellant entered upon the island without the appellee's con- 
sent and trapped many of the foxes and appropriated the same, and that three 
days later he agaiu entered upon the island and trapped and appropriated 
many of the foxes thereon without the appellee's consent ; and that on numer- 
ous occasions thereafter he has repeated such trespasses and appropriation 
of the foxes upon the island, and threatens to continue such trespasses, and to 
do injury to the appellee, if he in any wise interfères with such trespasses, 
and that unless restrained by an injunction he will continue to commit other 
trespasses and trap other foxes as he threatens to do. The prayer was for 
an injunction and for damages. 

A demurrer to the complaint was overruled, and the appellant answered,, 

^=9For other cases ses same topic & KEY-NUMBBR la aU Key-Numbered Digeats & Indexes 
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alleging that the foxes whlch he had removed from the island were hls prop- 
erty, held by him In trust for the Provincial Fox Company, Limited, and tiir- 
tlier alleging that the appellee's lease was nuU and void. The judgment of 
the court was that the appellaut be enjoined from disturblng the appellee's 
possession, and that the appellaut hâve judgment against the appellee for hls 
costs. 

Donohoe & Dimond, of Valdez, Alaska, J. lyindley Green, of Se- 
ard, Alaska, and Robert W. Harrison, of San Francisco, Cal., for ap- 
pellant. 

Iv. L. James, Jr., and Morford & Finnegan, ail of Seward, Alaska, 
for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Jtidges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The principal question on the appeal is whether or not the Department 
of Commerce and Labor had authority to exécute the lease. On July 
27, 1868 (Rev. Stat. § 1956), Congress gave the Secretary of the 
Treasury power to authorize the killing of any fur-bearing animal ex- 
cept fur seals within the limits of Alaska Territory or in the waters 
thereof, "under such régulations as he may prescribe." By the act of 
March 3, 1879 (20 Stat. 383), power was given the Secretary of the 
Treasury at his discrétion to lease, "for a period not exceeding five 
years, such unoccupied and unproductive property of the United 
States under his control, for the leasing of which there is no authority 
under existing law." This act is similar in its scope to Act July 28, 
1892, c. 316, 27 Stat. 321 (Comp. St. 1916, § 6944), authorizing the 
Secretary of War to lease property "under his control," and the ques- 
tion arises whether the island in question was under the control of the 
Secretary of the Treasury. We are inclined to the view that it had 
been placed under his control by the act of July 27, 1868; but, how- 
ever that may be, we think it clear that the act of May 14, 1898 (30 
Stat. 409, 413), recognizes and ratifies executive authority through the 
Secretary of the Treasury to lease the island in question. It was there- 
by enacted that the homestead laws of the United States, and ail rights 
incident thereto, be extended to the district of Alaska : 

"Provided, that the Annette, Pribilof Islands, and the islands leased or 
occupied for the propagation of foxes be exceptée! from the opération of this 
act." 

[2] It is contended, however, that, assuming that the Secretary of 
the Treasury had the power to lease, there has been no lawful trans- 
fer of that authority to the Department of Commerce and Labor. 
Section 7 of the act of February 14, 1903 {22 Stat. 825, 828), trans- 
fers to that department "the jurisdiction, supervision and control now 
possessed and exercised by the Department of the Treasury over the 
fur-seal, salmon and other fisheries of Alaska"; but there was no ex- 
press transfer of the authority to lease unoccupied land. On Febru- 
ary 2, 1904, an executive order was promulgated upon the recommen- 
dation of the Secretary of the Treasury and the Secretary of Com- 
merce and Labor transferring to and vesting in the Secretary of 
Commerce and Labor the authority of the Secretary of the Treasury 
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to "lease certain islands in Alaska for the propagation of foxes, and 
ail duties and powers pertaining thereto." The appellant asserts that 
the Président had no power to make the order, and that he thereby 
assumed authority over the public domain which by the Constitution 
had been expressly vested in Congress. 

But the power to make the leases, if it exists, is executive power. 
It has always been recoenized that the Président, as the head of the 
respective executive departments, in the absence of any inconsistent 
statutory provision, has authority to assign to the heads of the depart- 
ments powers which are vested in the executive. In Act July 27, 1789, 
c. 4, § 1, 1 Stat. 28 (Comp. St. 1916, § 300), creating the Department 
of State, it was provided that the Secretary of State shall perform such 
duties as shall from time to time be enjoined on and entrusted to him 
by the Président, and he shall conduct the business of said depart- 
ment "in such manner as the Président of the United States shall 
from time to time order or direct." Similar provisions are found in 
the acts creating the Departments of War and the Navy, and the omis- 
sion of such provisions from acts providing for departments that were 
later created should not be held to indicate législative intention to with- 
hold similar powers as to those departments. We hold, theref ore, that, 
the executive authority to lease the island in question having been 
recognized and ratified by the act of May 14, 1898, it was within the 
power of the Président to vest that authority in the Department of 
Commerce and Labor, as was done in this case. 7 Ops. Attys. Gen, 
462, 469 ; 25 Ops. Attys. Gen. 497. 

[3] The appellant claims the protection of Act May 17, 1884, c. 53, 
23 Stat. 24, providing a civil government for Alaska, wherein it was 
enacted that: 

"The Indians or other persons In sald district shall not be disturbed in 
the possession of any lands actually In thelr use or occupation, or now claimed 
by them." 

But that act recognizes only the rights of "such Indians or other 
persons as were in possession of lands at the time of the passage of 
the act." Russian-American Co. v. United States, 199 U. S. 570, 576, 
26 Sup. Ct. 157, 50 L. Ed. 314. It does not appear that the appellant 
or any of his predecessors in interest was in possession of the island 
or claimed it in the year 1884. 

[4] It is assigned as error that the appellee was permitted to testify 
to a conversation had on March 18, 1914, with one Colwell, who rep- 
resented the Fundy Fox Company, in which it was agreed that Colwell 
should be allowed until September 1, 1914, to take off personal prop- 
erty from the island, in considération of which the property thereaf ter 
remaining should belong to the appellee. It was objected that no 
showing was made that Colwell was the agent of the appellant. In his 
answer to the complaint the appellant had pleaded that the Provincial 
Fox Company was the owner of ail the property which he had pur- 
chased from Reid, and that he, the appellant, represented said Compa- 
ny, and owned one-fifth of the capital stock thereof. At that time the 
appellant was also a member of the Fundy Fox Company, a limited 
partnership, which company was the agent of the Provincial Fox 
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Company, and seems to hâve advanced tbe purchase money which 
was paid to Reid. Another member of the Fundy Fox Company was 
Williams, and he testified that Colwell was sent to take possession of 
lyittle Koniuji Island in the place and stead of the appellant, and that 
the Provincial Fox Company instructed Colwell to take charge of their 
jnterests on the island. The évidence was sufficient, therefore, to 
show, prima facie at least, that Colwell was the agent of both the 
Fundy Fox Company and the Provincial Fox Company. 

[5] The complaint allèges trespasses, repeated and threatened to be 
repeated, the effect of which would be to destroy the value of the ap- 
pellee's leasehold interest, and for which damages were necessarily 
difficult of ascertainment and could be obtained, if at ail, only by a 
multiplicity of suits. In such a case a suit in equity for an injunction 
is the permissible and the only adéquate remedy. 22 Cyc. 826, 827; 
Joyce on Injunctions, § 1127; Nichols v. Jones (C. C.) 19 Fed. 855; 
United States Freehold, etc., Co. v. Gallegos, 89 Fed. 769, 32 C. C. A. 
470. The facts entitling the appellee to an injunction were not only 
sufficiently pleaded in the complaint, but were found by the court and 
are shown by the record, and although the trial court found that the 
appellant had removed from the island only his own foxes, and on 
that account denied the appellee damages, it was found as facts that 
the appellant threatened to continue the trespasses and continue to re- 
move foxes, whereas he had removed ail that belonged to him. Under 
those circumstances, the injunction was properly issued. 

The decree is affirmed. 



BERRT V. PULLMAN OO. 

(Circuit Court of Appeals, Fifth Circuit. March 16, 1918. Eeheariug Denied 

April 10, 1918.) 

No. 3177. 

1. Eelease (g=7 — Construction. 

Where a passenger on a railroad, wlio was Injured whîle aliglitlng from 
sleeplng car, executed an agreement covenanting not to sue the railroad 
Company, but expressly reserving ail riglits of action agalnst the sleep- 
ing car company, such agreement cannot be treated as a release of oue 
joint tort-feasor, which would release ail, and, despite the use of the ex- 
pression "quitclaim," the instrument must be deemed a mère covenant 
not to sue, and not barring an action against the sleeplng car company. 

2. Pleadinq iS=214(8) — Dbmubbeb — Effect. 

Where a passenger, who in considération of $1,000 had covenanted not 
to sue a railroad company, sued the sleeplng car company, aad in con- 
nection with other pleas it set up that the passenger had not sutCered 
Injury to the extent of $1,000, a demurrer to the pleas c-annot tie con- 
strued as an acknowledgment that the pussenger's injuries did not amouiit 
to $1,000, and so to preclude further recovery, for the plea merely pre- 
sented an issuable défense for the jury. 

In Error to the District Court of the United States for the Northern 
District of Mississippi ; Henry C. Niles, Judge. 

igsuPor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Uigests & Indexes 
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Action by Mrs. A. L. Berry against the Pullman Company. There 
was a judgment for défendant, and plaintiff brings error. Reversed 
and remanded, with directions. 

Wm. D. Anderson, of Tupelo, Miss., and Jas. A. Cunningham, of 
Booneville, Miss., for plaintiff in error. 

Robert H. Thompson, of Jackson, Miss., and W. M. Cox, of Bald- 
wyn, Miss., for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and NEWMAN, 
District Judge. 

NEWMAN, District Judge. The plaintiff in error hère brought suit 
against the Pullman Company for damages, alleged in the pétition to 
be $25,000, for injuries she sustained while being removed from a 
Pullman car on which she was a passenger from Memphis, Tenn., to 
Tupelo, Miss. She allèges that when she went on the Pullman car 
the Company had notice that she was an invalid and would require 
spécial attention as such. The Pullman car was being operated from 
Memphis to Tupelo over the St. Louis & San Francisco Railroad, of 
which James W. Lusk, W. B. Biddle, and W. C. Nixon were at that 
time receivers. In being removed from the Pullman car, in an in- 
valid's chair, she says, in her suit, that by the négligence of the Pull- 
man employés she was allowed to fall on a hard rock pavement, and 
thereby received her injuries, which she says were severe and perma- 
nent. She says in her suit against the Pullman Company that : 

"A porter of the défendant company wlllfully and negligently passed an 
'AU right' signal to the train to pull out at a time when plaintiff was In a 
position of great péril, and the same known to hlm, or by the exercise of 
reasonable care would hâve been known." 

As défense to this suit against the Pullman Company two spécial 
pleas were filed, in which it was set up, in effect, that the plaintiff, 
after she was injured, brought suit against the St. Louis & San Fran- 
cisco Railroad Company, and its receivers, for such injury, and after- 
wards settled with the receivers for the sum of $1,(XX). The pleas, 
while somewhat différent in character, make, with one exception, 
which will be referred to hereafter, a single question, and that is the 
claim that the release of the receivers of the railroad company for the 
sum of $1,000, and the paper executed to them as a release of liability 
on their part, had the effect of releasing also the other joint tort- 
feasor, the Pullman Company. The pleas are called the first and sec- 
ond pleas. The second plea has attached to it the following: 

"Covenant Not to Sue. 

"Whereas, on or about December 23, 1913, the undersigned, Annie T. Lee 
Berry, of Booneville, Mississippi, while a passenger on a passenger train of 
the St. Ix)uis & San Francisco Railroad, then being operated by James W. 
Lusk, W. C. Nixon, and W. B. Biddle, receivers, while being removed from a 
car of the Pullman Company, at Tupelo, Mississippi, by employés of the 
sald Pullman Company, she being then an Invalid, received injuries, whleh 
she says are of a serious and permanent nature ; and 

"Whereas, the undersigned, Julius E. Berry, as the busband of Annie T. 
Lee Berry, clalms to hâve béen put to expense and suffered loss and dam- 

249 F.— 52 
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âges by reason of the accident and injuries to his said wife, Annie T. Lee 
Berry; and 

"Whereas, tlie underslgned, Annie T. Lee Berry and Julius E. Berry, 
claim tliat tlie accident and injury was the resuit of the aetlouable négli- 
gence of the receivers aforesaid, James W. Lusk, W. C. Nixon, aud W. 15. 
Biddle, and the l'ullman Company, through thelr respective agents and em- 
ployés, and heing présent and knowing the facts surrounding the accident 
and Injury, believe the négligence of the aforesaid receivers to hâve been 
slight, whlle that of the Pullman Company was gross; and 

"Whereas, James W. Lusk, W. O. Nixon, and W. B. Biddle, as receivers 
of the St. IjOuIs & San Francisco Eailroad, are desirous of preventing litiga- 
tion agalnst them and the résultant expenses thereof, to recover damages 
for their négligence, if any, and such receivers expressly deny that they were 
guilty of any négligence; and 

"Whereas, the undersigned, Annie T. Lee Berry and Julius E. Berry, are 
willing to covenant not to sue the sald railroad receivers or their employÊs 
for the Injuries sustained, or that may hereafter develop, by reason of said 
accident, but désire to expressly reserve unto themselves thelr rlght of action 
against the Pullman Company and the agents and employés of sald Pullman 
Company: 

"Now, therefore, In considération of the sum of one thousand dollars 
($1,000.00), to us this day paid by James W. Lusk, W. C. Nixon, W. B. Biddle, 
receivers, St Louis & San Francisco Railroad, \ve hereby covenant and 
agrée not to sue or prosecute any suit, action at law or blll in chancery, 
against the said railroad receivers, or thelr employés, to recover damages for 
and on aecount of the accident and Injury aforesaid, but in so doing dis- 
tinctly and expressly reserve unto ourselves any and ail rights of action we 
may hâve against the Pullman Company, to recover damages for sald acci- 
dent and injuries, this instrument not being executed in full settlement of 
«ur entire cause of action for the said accident and Injuries, but being a 
mère quitclaim and covenant not to sue, so far as it may relate to any in- 
terest of the sald receivers and railroad, but not applying In any sensé to 
any cause of action we may liave against the Pullman Company, or the 
employés of the Pullman Company. 

"Before executing this instrument, the undersigned, liaving fuUy tnformed 
themselves of Its contents, covenant and represent that they are the persons 
and bear the relations therein uamed, are of lawful âge, and legally compé- 
tent to exécute It, bave been advised by counsel to exécute it voluntarlly, with 
full knowledge thereof. 

"Given under our hands, this the day of March, 1915. 

"[Signed] (Mrs.) A. L. Berry. 
"J. ]£. Berry. 
"Witness: W, H. Critz, 

"Sara L. Buchanan." 

The two pleas were demurred to, and both demurrers oyerruled, 
and, the plaintiff decHning to plead further, final judgment was enter- 
ed dismissing the plaintiff 's case, from which judgment this wrït 6f 
error is prosecuted. ; 

[1] The question is, therefore, whether this paper,- executed by Mrs. 
Berry and her husband, J. E. Berry, to the receivers of the railroad 
Company, is a release of the Pullman Company. This question has 
been before the courts, and the décisions are not at ail in accord. Ift 
34 Cyc. p. 1086, the law is thus stated : 

"A release under seal of one joint tort-feasor releases him and ail his 
joint wropgdoers, because a sealed release opérâtes to extlngul^h tlie cause 
of action. Moreover, it has been held that a réservation of the right of the 
injured party against the releasee's cotort-feasors Is répugnant to the nature 
of the instrument and void, for the right of action caunot be extinct as to 
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one tort-feasor and alive as to his fellow wrongdoers, and, having liecii 
destroyed as to one, It is extinguished for tlie benefit of ail. The logical 
and légal soundness of this rule, however harsh its application may be in 
the partic'ular case, Is undoubted, provided the sealed instrument is once 
construed to be a release, but to eseape the application of this princlple, where 
it would work injustice and defeat the évident intention of the parties, the 
modem tendoncy of the courts is to construe, if possible, such instruments as 
covenants not to sue, whieh accordingly do not release the co-obllgors. More- 
over, the comnion law has been altered in sonie jurisdictions by statute." 

This question has been before the Suprême Court of Kentucky in 
Louisville & Evansville Mail Co. v. Barnes' Adm'r, 117 Ky. 860, 79 
S. W. 261, 64 L. R. A. 574, 111 Am. St. Rep. 273. What was there 
held can probably be déterminée! from the f ourth headnote of the case, 
which is as foUows : 

"The acceptance by one, who has a cause of action agalnst two joint tort- 
feasors, of a sum of money from one of them in part satisfaction and in con- 
sidération of a release of the tort-feasor niaking the i)ayment, does not pre- 
clude recovery agalnst the other." 

That case was very thoroughly considered, as shown by the opinion 
of the court. In the briefs of counsel, which précède the opinion of 
the court, will probably be found ail the cases which were deemed 
pertinent, pro and con, up to the time that décision was made in 1904. 
A strong case on this subject is a décision of the Suprême Court of 
Tennessee in the case of Smith v. Dixie Park & Amusement Co,, 128 
Tenn. 112, 157 S. W. 900. The court, in the opinion there, by Mr. 
Justice Williams, says : 

"A number of courts hold that a release which shows that it is not In- 
tended to évidence a settlement of the plalntlffi's entlre demand based on a 
tort, but resen'es the right to pursue one or more of the joint wrongdoers for 
the balance, is not to be treated as a release of ail, but as a covenant not to 
sue, with resuit of nonrelease of such other or others" 

— citing the cases, and then proceeds: 

"The reasons advanced in support of thèse décisions are that the rule 
gives efCect to the intention of the parties executing the instrument, without 
violating any rule of morals or public pollcy, and that it tends to encourage 
compromises, which the law favors. The cases holding to the contrary are 
numerous, and are believed to glve the weight of authority to the mainte- 
nance of the rule that such a release will not, nothing else appearlng, be deem- 
ed a mère covenant not to sue" 

— citing a considérable number of cases. The court proceeds, later in 

the opinion, to say : 

"Releases of, and covenants not to sue, a wrongdoer hâve from early 
times been considered distinct. A covenant not to sue one of several joint 
obligors or joint tort-feasors did not at common law operate to discharge 
others from liability, since it was said not to hâve the effect, technically, of 
extinguishing any part of the cause of action." 

And still later this : 

'•Indicia of a covenant not to sue may be said te b»: Ko inteuilon on the 
part of the injured person to give a discliargp cf the cause of action, or any 
part theréof, but merely to treat in respect of not suing thereon (and this 
seems to be the prime differentiating attribute); full compensation for his in- 
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juries not received, but only partial satisfaction; and a réservation of ttie 
right to sue the other wrongdoer," 

One of the strongest cases on this subject is a décision by the Cir- 
cuit Court' of Appeals for the Eighth Circuit. Carey v. Bilbv, 129 
Fed. 203, 63 C. C. A. 361. The opinion by Circuit Judge Thayer in 
that case so fully covers the question hère that we quote the larger 
part of it, which is brief, as follows : 

"It is an old and well-establlshed rule of law that the release of a cause 
of action as against one of two or more joint tort-feasors or joint obligors 
opérâtes as a release of ail. This is upon the theory that, when one has 
received full compensation for a wrong, no matter from which wrongdoer or 
from what source, the law will not permit him to reeover further damages. 
Lovejoy v. Murray, 3 Wall. 1, 17, 18 L. Ed. 120. When a release of a cause 
of action for a tort is given by the Injured party to one of two or more per- 
sons who committed the wrong. the release is construed most strongly 
against the party executing it. The law indulges in the presuraptlon that 
the release was given in full satisfaction for the iujury, and upon a sutflcient 
considération, and will not permit the presumption to be overcome by oral 
proof to the eontrary. Ellls v. Esson, .50 Wis. 13S, 6 N. W. 518, 520, 36 Am. 
Eep. 830; Bronson v. Mtzhugh, 1 Hill [N. Y.] 185, 180. Soinetimes, hovv- 
ever, as in the case in hand, a release executed in favor of one wrongdoer is 
aecompanied with the réservation of the right to sue others who were jointly 
concei-ned in the wrong, and in such cases the question has frequently 
arisen, how shall such an instrument be interpretedV Shall the réservation 
of the right to sue others be ignored, and the instrument treated as raising a 
conelusive presumption that full compensation for the wrong has been made, 
as though it were a technieal release under seal, or shall the réservation of 
the right to sue others be taken to niean that full compensation has not been 
received by the injured party, and that he merely inteuded to agrée with the 
released party not to pursue him further, but vsithout releasing his cause of 
action against the other wrougdoers^ or admittiug that he has received full 
compensation for the iujury? With référence to this question the authorities 
are not in accord. Some courts are disposed to hold, and hâve held, that when 
such an instrument contains apt words releasing one of the joint wrongdoers, 
it opérâtes to release ail, and that any clause inserted thereln reserving a 
right to sue others after one has been released is répugnant to the release, in 
that it defeflts or attempts to defeat, the natural légal effect of the instru- 
ment; and that it should therefore be Ignored. McBride v. Scott et al. [132 
Mlch. 176] 93 N. W. 243, 61 L. R. A. 445 [102 Am. St. Rep. 416, 1 Ann. Cas. 
61] ; Abb v. Northern Pacific Ry. Co. [28 AVash. 428] 68 Pac. 954, 58 L. R. A. 
208 [92 Am. St. Rep. 864], and cases there clted. Other courts hold, however, 
that such au instrument should be given efl'ect according to tlie obvious in- 
tent of the person executing it, and that it should not be treated as a tech- 
nieal release opéra ting to destroy his cause of action as against ail of the 
joint tort-feasors, but rather as a covenaut not to sue the party in whoso 
favor the instrument runs. Gilbert v. Finch [173 N. Y. 455] 66 N. E. 133, 61 
L. R. A. 807 [93 Am. St. Rep. 623] ; Matthews v. Chicopee Mfg. Co., 26 K. 
Y. Super. Ct. 711, 712 ; Ellis v. Esson, 50 Wis. 138, 6 N. W. 518, 36 Am. Rep. 
830 ; Hood v. Hayward, 124 N. Y. 1, 16, 26 N. E. 331 ; Sloau v. Herrick, 49 
Vt. 327; McCrillis v. Hawes, 38 Me. 566; Miller v. Beck [108 lowa, 575] 79 
N. W. 344, 345 ; Price v. Barker, 4 El. & Bl. 760, 776, 777. 

"We are of opinion that the doctrine enunciated in the cases last clted is 
supported by the greater weight of authorlty, and is founded upon the bettet 
reasons. It has the merit of giving efCect to the intention of the party who 
exécutes such an instrument, which should always be done when the inten- 
tion Is manifest and it can be given effect without violating any rule of law, 
morals, or publie policy. Besides, we are not aware of any sutticient reasou 
which should i)reclude a person who has sustained an injury through the 
wrongful act of several persons from agreeiug with one of the wrongdoers, 
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who désires to avoid litlgation, to accept siu-li siim by way of partial com- 
pensation for tlie injury as he niay be willing to pay, and to discharge him 
from furtlier llability withont releasing lils cause of action as agalnst the 
otlier wrongdoers. The law favors ooniproniises genorally, and it is not per- 
ceived that an arrangement of tlie klnd last mentioned should be regarded 
witli disfavor. The releaso which was read in évidence in the case at bar 
plainly shows that the snm paid by Ilysham \\as not aceepted by the plaintiffs 
as fuli compensation for tlie iniury which thcy had sustained ; that It was not 
in faet fuU compensation fr)r the injury ; and that they had no Intention of 
releasing their cause of action as against Carcy. Why, then, should it be 
given an eflfect contrary to the intent of the one who executed it? We i)er- 
ceive no adéquate reason for givlng it such elîeet, and accordingly agrée 
>vith the lower court that it did not release Carey." 

In Mississippi, the Suprême Court of that state, in Bailey v. Del- 
ta Co., 86 Miss. 634, 38 South. 354, state their view of the law on thls 
subject as follows: 

"Under this state of facts, the partial satisfaction for the injuries re- 
ceired by the servant made by tlie master, not intended to i)e a settlenient in 
fuU and not received as, nor in fact being, fuU comi)ensation, cannot inure 
to the other porson. ■\\lios6 concurrent négligence caused tlio injury complained 
of. Wo are not unmindful that in many .iurisdlctions it Is held that any 
releaso of one tort-feasor opérâtes to absolve ail others froni liability. Wo 
prefcr, however, to adopt the reasonlng of that other ninnorous Une of deci- 
sionp which hold tliat, in order for such release to hâve this légal effect, the 
satisfaction received by the party injured must be intended to be, and 
aceepted as, full compensation for ail injuries intlicted. This is more in ac- 
cord \^ith justice, and in better haimony with the principles of enlightened 
jurisprudence, which will not permit a party suffering a wrong to l>e deprived 
of hls right to redress by any purely technical reasoning. We refer speclally, 
as support.ing this conclusion, to the strouglv n>asoned case of Ix)uisville & 
E. M. Co. V. Barnes, 79 S. W. 2G1, 04 !.. K. A. 574, 117 Ky. S(iO, 111 Am. St. 
Kep. 270 [27S|, where the whole subject is exliaustively discussed, and the 
true rule clearly and deJinitely set ont." 

While we concède that the authorities on this subject are not har- 
monious, yet we think the weight of authority, at ail events the au- 
thorities which we are disposée! to recognize as sound, treat a cove- 
nant not to sue, such as that given in this case, as a mère agreement 
to release the one joint tort-feasor by whom the settlement is made, 
and not as a release of the cause of action, leaving the other joint 
tort-feasors liable to the person injured. It is always understood, and 
in ail thèse cases it is held, that the joint wrongdoer against whom 
the suit was brought, when such a settlement with another wrongdoer 
has been made as pleaded, is entitled, pro tanto, to the amount re- 
ceived in settlement by the plaintiff injured as a crédit on any liability 
which may be found to exist against the one sued. 

It will be perceived that the covenant not to sue contains the foUow- 
ing language: 

"This Instrument not being executed in full settlement of our entire cause 
of action for the said accident and injuries, but being a mère quitclaim and 
covenant not to sue, so far as it may relate to any interest of the said re- 
ceivers and railroad." 

Stress is laid, in the argument hère, on the use of the expression 
"quitclaim." We do not see that this term "quitclaim" amounts to 
any more than is elsewhere expressed in the paper — that it is an agrée- 
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ment not to sue the railroad company or the receivers. They yield 
their rights of recovery for the wrong done simply as against the 
party making the payment. The tertn "quitclaim," of course, does not 
properly apply in such an instrument. It is usually and generally a 
conveyance of land without warranty, and can hardly be properly 
used elsewhere; but hère it clearly does not affect the fact that the 
purpose of the instrument, and the intention of the parties, is simply 
to agrée that they will not sue the railroad company or the receivers, 
with the express stipulation that they reserve their rights as against the 
Pullman Company. To give any other construction to this paper 
would do violence to the intention of the parties, and to what we 
think the clear purpose and intent of the instrument is. 

[2] Another claim made hère is that the effect of the second plea, 
admitted by the demurrer to be true, is an acknowledgment on the part 
of the plaintifïs that they had been paid in full of ail damages sus- 
tained. The language of the plea which is invoked in this connection 
is this: 

"Défendant further avers and charges that iilaintifC dld not sutfer damage 
beeause of the matters and things charged lu the déclaration in this cause to 
the extent of $1,000, and that she had well and tvuly been fuUy pald for and 
on account of the alleged wrongs and injuries charged to hâve been .suffered 
by her." 

We think this made simply an issuable défense about which évidence 
w^ill be heard by the jury, and it vi^ill be determined on the trial wheth- 
er or not she has been injured as much or more than the $1,000 which 
she has received. If she has been paid in full for her injuries, it will 
be so found. If she has not, the $1,000 should be credited on any re- 
covery she may hâve. 

The judgment of the District Court is reversed, and the cause re- 
manded, with instructions to proceed in accordance with what has been 
stated in this opinion. 

Judgment reversed. 



DENVER & E. G. R. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. February 18, 1918.) 

Nos. 4861, 4862. 

Raieboads <s=>229 — Opération — Sapetï Appliance Acts — Movement of 
Defective claies 

Under the proviso of Açt April 14, 1910, c. 160, § 4, 36 Stat. 299 (Oomp. 
St: 1916, § 8621), declarlrig that, where any car which shall hâve been 
properly equlpped as required shall become def ectlve or insecure vsrhile 
being used, such car may be hauled from the place where the equipment 
was flrst discovered to be defectlve to the nearest avallable point where 
such car can be repaired without liabllity for the penaltiea imposed, the 
movement of a car discovered to be defective while In transit Is re- 
strlcted to what is necessary for the repalr, and, if the defect can be 
repaired at the point of dlscovery, it eannot be moved at ail without 
liabllity on the part of the railroad company. 



^sïFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. Railroads <S==>229 — Opekation — Safety Appliance Act — Movemekt op 

Defective Cars. 

Likewise a car diseovered to lie defective caniiot, under the proviso, be 
hauled or handled for any piupose other tlian repair, and niay not be 
handled for the purpose of delivering its load to the consignée, even 
when unloading is iieeessary for its repair, unless it be afflrmatively 
showii that sucli delivery involves no more movement or handling of the 
car than in unloadinff or transferrlng its load ; hence it cannot be as- 
sunied, defective cars havlng been used for making deliveries, that 
there was no more handling than would hâve been required in thelr 
transportât! on to repair points. 

3. Kailroads ®=>254(6) — Opération — Movement of Defective Cars — Pre- 

sumption. 

Where loaded cars, which were diseovered to be defective while In 
transit and liad to be moved to be repaired, were also used for the pur- 
pose of transportlug their contents to the consignées, the vague pre- 
sumptiou that every one does hls duty is not sufliclent to make an 
afflnnative showing that deliveries involved no more handling of the 
cars than unloadiiig or transferrlng their loads, and so was permisslble 
under Act April 14, 1910, § 4. 

4. Railroads <g=»254(6) — Opération — Movement of Defective Oabs — Stat- 

UTE. 

Under such act, when a car is hauled past the nearest repalr point at 
which a supply of inen and materials is kept adéquate for making the 
repairs required, thls justifies the holding that the law is violated un- 
less there is a showing of a spécial re^son for the movement, and it is not 
a sufliclent explanation that main Une and foreign Une cars were re- 
paired only at the terminais of the railroad company, and not at inter- 
mediate points where repair shops for branch Une cars were maintained. 

5. Railroads ig=>229 — Opération — Defective Cars — "Revenue Train" — 

"Commercially Used." 

Under the proviso of Act April 14, 1910, § 4, allowing cars, the equlp- 
ment of which has become defective while being used, to be hauled to 
the nearest available point for repair, but providing that nothing shall 
be construed to permit the hauling of defective cars by nieans of chains 
instead of drawbars in revenue trains, or in association with other cars 
that are commercially used, unless such defective cars contain live stock 
or perishable freight, a train is a "revenue train" when it is moved for 
the purpose of transporting traffic for revenue, and cars are "commer- 
cially used," either when they are niovlng traffic, or when, though empty, 
they are moving to points for the purpose of receivlng traffic ; there- 
lore it Is a violation of the act for a railroad company to operate chained 
cars in a train made up of other defective cars, which cars, however, 
were used for making deliveries and were set out at various points, thls 
being pavticularly true as the train, though called a hospltal train, was 
composed of mauy cars. 

In Error to the District Court of the United States for the District 
of Utah ; Tillman D. Johnson, Judge. 

Two actions by the United States against the Denver & Rio Grande 
Raihoad Company, which were tried together on an agreed statement 
of facts. There were judgments for plaintifï, and défendant brings 
error. AfiSrmed. 

E, N. Clark, of Denver, Colo. (Waldemar Van Cott, E. M. Allison, 
Jr., and William D. Riter, ail of Sait Eake City, Utah, on thft brief), 
for plaintiff in error. 

Philip J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C. (Wil- 

^ï»For other cases see same topio &. KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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liam W. Ray, U. S. Atty., of Sait Lake City, Utah, on the brief), for 
the United States. 

Before CARLAND, Circuit Judge, and AMIDON and MUNGER, 
District Judges. 

AMIDON, District Judge. Thèse are two civil actions brought by 
the United States against the Denver & Rio Grande Railroad Company 
to recover penalties for alleged violations of the Safety Appliance Act. 
They were tried together in the District Court upon an agreed state- 
ment of facts, resulting in judgments in favor of the government. 
The railroad company brings error. 

Case No. 4861 involves the hauling between the stations of Helper 
and Sait Lake City of 11 cars that were coupled by means of chains, 
instead of drawbars. Case No. 4862 involved the hauling of 5 cars 
similarly defective. 

The trains were what is known as "hospital trains." They were 
composed entirely of cars so defective as to make them unfit to be 
handled in ordinary freight trains until they were repaired. Thèse 
trains were moved only in the daytime, and were in charge of spécial 
crews under spécial officers to see that they were carefully handled. 
They had on board a force of repair men for the purpose of making 
any temporary repairs that should become necessary for their move- 
ment in their defective condition. They picked up cars and set out 
cars at numerous stations along the line. The stations at which cars 
were set out were of two classes : First, the station for which the 
cargo was destined ; second, when the cargo was destined for a sta- 
tion on a branch line the cars were set out at the terminus of that 
branch to be later hauled to the station for which they were destined. 
When the train involved in case 4861 started from Helper, it consist- 
ed of a caboose, 10 empties, and 1 loaded car. In the course of its 
journey it picked up at way stations 93 cars, set out 35 cars, and ar- 
rived at Sait Lake City with 58 cars. With the exception of 31 emp- 
ties, ail the cars handled in the train were loaded and proceeding in 
the direction of their final destination. The other train involved a 
similar state of facts, though the number of cars moved was not so 
numerous. The company kept a force of car repairers and equipment 
at the intermediate stations at Helper, Thistle, Provo, and Midvale; 
but its shops, with extensive facilities for making repairs, were main- 
tained at the terminal at Sait Lake City. The intermediate points 
just mentioned were stations on the main line from which branch 
lines extended, and the repairs made at those points were chiefly con- 
fined to defects arising upon the branch lines. Foreign cars, and 
cars of the company becoming defective on the main line, were taken 
to such important repair points as Sait Lake City for repair. The 
company received pay for the loaded cars in thèse hospital trains, the 
same as if they had been moved in ordinary freight trains. It is also 
true, and that thèse cars could not be repaired until they had first 
been unloaded. 

The answer of the carrier, and the récitals in the agreed state- 
ment, admit ail the allégations in the complaints. The défense rests 
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entirely upon the claim made in the answer that each haiiling of the 
cars involved was for the purpose of repair ; the défendant claiming 
that the particular circumstances set forth in the statement of facts 
furnished a justification for the movements in question under the 
proviso of section 4 of the Act of x\pril 14, 1910. The proviso reads 
as follows : 

"Provided, that where any car shall hâve been properly equipped, as pro- 
vidPd In this act nnd tlie other aets mentioned herein, and siich equipment 
shall hâve beeome defeetive or insecure while such car ^\■as lieiiig «sed by 
such carrier upon ils Une of railroad, snch car may be liauled froni the 
place where sïich efpiipnient was flrst discovered to be defeetive or inse- 
cure to the nearest avallable point where Kuch car can be rei)aired, witliout 
liabllity for the penaltles iniposed by section four of this net or section six 
of the act of Mai'ch second, eijîhteen Imndred and ninety-tliree as amended 
by the act of April first, eiRliteen hundred and ninety-si.\', if such movenient 
is necessary to iua!;e such repairs and sncli repaii's can not be made exeept 
at sucli repair p<iint i * * * and notliinc; in tliis i)roviso shall be con- 
strued to permit tlie Imnlins of détective cars by means of cliains instead of 
drawbars, in revenue trains or in association witli other cars that are com- 
niercially used, uidess snch defeetive cars contaln live stock or 'perishable' 
freight." 

The niovemcnt of a defeetive car is restricted by this proviso — 

[1] 1. To what is "necessary" for its repair. If it can be repaired 
where the defect is discovered, it cannot be moved at ail in its defee- 
tive condition. If the defect is such that it niust be moved to repair 
it, the movement is restricted to wliat is necessary for tlie repair. 

[2, 3] 2. To hauling it from the point where the defect is first dis- 
covered (io the nearest available point of repair. This and the first re- 
striction, taken together, forbid every hauling or handling of the car 
for any other purpose than repair. It may not be handled for the 
purpose of delivering its load to the consignée, cven when unloading 
is necessary for its repair, unlcss it be affirmatively shown that such 
delivery involves no more movement or handling of the car than un- 
loading it or transferring its load. That affirmative showing cannot 
be made by the vague presumption that every one does bis duty. It 
calls for positive proof. The défendant made no such showing. It 
insists that as the cars had to be unloaded before they could be re- 
paired, every movement for unloading them is justified by the ultimate 
purpose to repair. That is the capital vice of the défense. The cars 
were loaded vvith coal. The coal could hâve been placed in bins or 
transferred to other cars. We cannot say without proof that this op- 
ération, even when the delivery was on the main line, would involve 
as much handling of the car as its delivery to the consignée; and it 
is entirely plain that such would not be the case when the delivery was 
on a branch line, for that would involve' a double switching and a 
complète diversion of the car from the nearest available point of re- 
pair. 

[4] Again, main line and foreign cars were carried past several in- 
, termediate repair points to the terminal at Sait L^ke City. This called 
for explanation. The only explanation given was that the company 
was accustomed to repair main line and foreign cars only at the ter- 
minais at Denver and Sait Lake City, points separated by a distance 
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of 745 miles, and to repair only branch line cars at intermediate 
points. The explanation is insufficient to meet the requirements of 
the law. The great distance between the terminais made intermediate 
points of repair necessary. The statement of facts shows that a sup- 
ply of men and materials was kept at the intermediate points adé- 
quate to make heavy repairs such as the cars hère required. When 
def ective cars are hauled past such a point, "the nearest available point 
of repair" clause of the proviso derhands something more than the 
habits or convenience of the carrier to justify the act. It must be 
shown by affirmative proof that the facilities at the intermediate point 
are not "available" and that the movement is "necessary." In the ab- 
sence of such proof the act is "unlawful" under section 5. We do not 
lay down any absolute rule which would forbid hauling a defective 
car past an intermediate repair point. It might be that the conges- 
tion of defective cars at that point, or the seriousness of the defect in 
the car hauled, would be such as to justify the movement. Ail we say 
is that, when a car is hauled past the nearest repair point at which a 
supply of men and materials is kept, adéquate for making the repair 
required, this justifies the holding that the law is violated, unless there 
is a showing of spécial reasons for the movement. 

[5] 3. Chained cars may not be moved, even for repair, in revenue 
trains, or in association with cars commercially used, unless the chain- 
ed cars contain live stock or perishable freight. Hère, as always, the 
exception defines the grant. When is a train a "revenue" train? 
When are cars "commercially" used? The answer to thèse questions 
had been wrought out by the courts before the proviso was adopted, 
and it is a matter of familiar history that its language was chosen with 
those décisions in mind. Chicago & N. W. Ry. Co. v. United States,, 
168 Fed. 236, 93 C. C. A. 450, 21 L. R. A. (N. S.) 690; United States 
V. Southern Pacific R. R. Co., 169 Fed. 407, 94 C. C. A. 629 ; Southern 
Railway Co. v. Snyder, 187 Fed. 492, 109 C. C. A. 344. The answer 
to our questions cannot be given by calling a train a "hospital" train. 
The language of the proviso is not borrowed from the médical pro- 
fession, but from the field of commerce. A train is a revenue train 
when it is moved for the purpose of transporting traffic for revenue. 
Cars are commercially used, either when they are moving traffic, or 
when, though empty, they are moving to points for the purpose of re- 
ceiving traffic. Chicago, N. W. Ry. Co. v. United States, 168 Fed. 
236, 237, 93 C. C. A. 450, 21 L. R. A. (N. S.) 690. Within that défini- 
tion the trains hère involved were revenue trains, and the cars hauled 
in connection with the chained cars were commercially used. It fol- 
lows that the hauling of the chained cars was a violation of the law, 
as they were not loaded with live stock or perishable freight. 

What distinction is there between thèse trains and ordinary freight 
trains? It is said they were run slowly and in the daytime, and were 
in charge of spécial crews. But, if we look to what they did, we find 
no material différence between them and ordinary freight trains. 
They were constantly engaged in stopping at stations to pick up cars 
and at other stations to set out cars. There was the same necessity 
for switching and coupling and uncoupling. Cars were hauled to their 
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destination and there switched for the purpose of being unloaded. 
The trains attained a large size, thus putting a heavy strain upon the 
-couplings, and exposing the trains to the danger of separating while 
they were in movement. The danger to air hose was greatly increas- 
ed, and the Habihty to accident by taking up and running ont the slack 
of chained cars was also enhanced. In fact, every péril was created 
through the whole length of the journey of thèse trains which the 
proviso of the Safety AppHance Act clearly shows a purpose to pre- 
vent. 

We fully appreciate the traffic advantages from the use of thèse 
hospital trains; but those advantages can afford no justification for 
a violation of the Safety Appliance Act. The soundness of what was 
said by Judge Adams, speaking for this court, has been amply shown 
by expérience : 

"Congress had before it for considération the Important question of pro- 
inoting the safety of employés and travelers upon railroads, and in the ao- 
oomplishment of Its purpose it may well be that the législative mlnd consid- 
ered the inconvenienee and impractleabillty of a Uteral eompliance at times 
with the law, and the conséquent infllction of the light penalties imposed for 
its violation to he of little Hioment compared wlth the greater importance of 
protecting life, limb, and property. Drastic measures are frequently neces- 
sary to protect and safeguard the rlghts and interests of the people." United 
States V. Southern Paciflc R. R., 169 Fed. 407, 409, 94 C. C. A. 629, 631. 

Straightened is the gâte and narrow the way marked out by the 
proviso for the movement of a defective car. Any departure from 
that narrow way is made by section 5 of the act unlawful, and sub- 
jects the carrier to the penalty of the statute. Thèse restrictions were 
necessary to prevent the Safety Appliance Law from being destroyed 
by the privilège granted by the proviso. Congress showed plainly its 
purpose that this resuit should not occur, by the reiterated safeguards, 
négative and affirmative, which it placed around the privilège. 

The judgments are affirmed. 



OMAHA ELEVATOR CO. v. UNION PAC. R. CO. 

UNION PAC. R. CO. V. OMAHA ÏTLEVATOR CO. 

(Circuit Court of Appeals, Elghth Circuit. Murch 4, 1918.) 

Nos. 4740, 4741. 

1. Commerce ©=88 — Orders of Interstate Commerce Commission. 

A provision in an order made by the Interstate Commerce Commission 
June 29, 1908, relatlng to payments by a railroad conipany to au elevator 
Company for services in elevating grain, which forbade payment for élé- 
vation of grain not reshlpped wlthin 10 days, etc., held part of the 
Commission's administrative order, and cannot. In vlew of the décisions 
of the courts, be treated as a part of a prevlous définition of élévation 
made in an attempt by the Commission to prevent rebating under a con- 
tract between the parties ; hence the 10-day limltatlou expited on the 
expiration of the order affectlng payments. 

.®S9For other cases s«e same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. Commerce i®=»SS — Régulations — Interstate Commebce— Commission. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, § 15, 24 Stat. 384. as 
amended by Hepbum Act June 29, 1906, e. 354)1, § 4, 34 Stat. 584 
(Comp. St 1916, § 8583), a limitation in an administrative order of the 
Interstate Commerce Commission concerning a rallroad company's pay- 
ments under a contract with an elevator Company for tlie élévation of 
grain, becomes effective when the order becomes effective, and expires on 
expiration of tlie order by lapse of time. 

^ Commerce <S=337 — Interstate Commerce Commission — Scope of REotiLA- 

TION. 

Elevator facilitles furnlshed a rallroad company in connection wlth 
the transportatlon of grain are, in vlew of the Hepbum amendment, 
within the provisions of the act to regulate commerce, and, uuless al- 
lowances therefor by the rallroad company were covered by published 
and flled rate schedules, such amounts could net be legally colleeted by 
the elevator company; hence, after the cancellatlon of tarlff schedules 
provlding for the allowanees, the elevator company cannot recover for 
such services thereafter rendered. 
4. Judgment <S=>683 — Conclusivenbss — Persons Concluded. 

A judgment allowlng an elevator company to recover against a rall- 
road company for the élévation of grain under a contract provlding for 
payment Is not concluslve as to the right of an assignée of the contract 
to recover for such services, the facilitles being within the act to regu- 
late commerce, where at the time of its renditlon it appeared there was 
a tarlff, diily flled, prescriblng a rate for such sen'ices, but whleh was 
thereafter canceled, for cancellatlon was a matter of which ail parties 
must take notice, and the elevator company could not thereafter recover 
for such services, though it contlnued to render them. 

In Error to the District Court of the United States for the Dis- 
trict of Nebraska; Thomas C. Munger, Judge. 

Action by the Omaha Elevator Company against the Union Pacific 
Raiiroad Company. There was a judgment for plaintiff for part only 
of the amount claimed, and plaintifif brings error, while défendant 
also brings error. Affirmed. 

Edward P. Smith, of Omaha, Neb., for plaintiff. 
Edson Rich and N. H. Loomis, both of Omaha, Neb. (C. B. Mat- 
thai, of Omaha, Neb., on the brief), for défendant. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTII, 
District Judge. 

BOOTH, District Judge. This is an action at law by Omaha Ele- 
vator Company against Union Pacific Raiiroad Company upon a con- 
tract to recover for services rendered in transferring through the 
elevator of the i^laintiff at Council Bluffs, lowa, grain brought in over 
the line of défendant railway company. The contract was originally 
entered into February 7, 1899, between Frank H. Peavey and défend- 
ant railway company, and was assigned by Peavey to the elevator 
company. The history of the contract and of the litigation concern- 
ing it may be found in 10 Intcrst. Com. Com'n R. 309; 12 Interst. 
Corn. Com'n R. 85; 14 Interst. Com. Com'n R. 315; (C. C.) 176 Fed. 
409; 222 U. S. 42, 32 Sup. Ct. 22, 56 L. Ed. 83_. The fifth para- 
graph of article I of the contract, upon which this action is based, 
reads as follows: 

£=3For otber caises see same toplc à KËY-NUMBËR in ail Key-Numbered Oigests & Indexes 
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"Fifth. Railroad company wlll deliver to said elevator ail grain origlnatin?; 
on Its Unes and transporfed thereover whkh may be consigned to or in 
care of said elevator, and will pay to Fi-ank H. Peavey or bis assigus, on ail 
sucli grrain transferred througli said elevator a transiter fiharfje not exeeeding 
one and one-quarter cents per hundred pounds duriug the first ten yoars ot 
this eontract, and not exeeeding one oent per hundred pounds thereafter, 
but at no time shall tlie transfer charge herein providcd to be paid exceed 
Kuch transfer charge as is customarily made uiX)n similar business at simllar 
points. Such paynients to be made on the 20th day ot the month succeeding 
month in which the transfer service Is performed." 

The rate of charge fixed by this paragraph was changed in Novem- 
ber, 1907, to three-quarters of a cent per 100 pounds. Recovery is 
sought for the transfer of upwards of 40,000,000 pounds between Sep- 
tember 1, 1911, and November 25, 1914, amounting to $3,005.29. 
There is no dispute as to the actual handling by plaintiff of the amount 
of grain as stated. Two défenses were interposed : 

First, (a) The order made by the Interstate Commerce Commis- 
sion on the 29th of June, 1908, but not taking effect until May 1, 1910, 
reading as foUows: 

"It is orderod that the Union Pacifie Railroad Company be, and It is 
hereby, notified and reqnired forthwith to cease and desist for a period of 
two years from paying any allowance to l'eavoy & Oo. on their owii graiu 
recelved into any of their elevators ut Kansas Clt.v and Coiincil Bluffs (or on 
grain so receive<l in any of said elevators in which they huve any direct 
ownership or interest) that is not reshlpped out of said elevators within ten 
(10) days after it has been recelved therein, and to cease and desist from 
paying, any allowance to Peavey & Co. on grain belonging to them or in 
which they hâve any direct or indirect ownership or interest, that has been 
mlxed, treated, -w-eighed, or inspeeted in any of their said elevators at Kan- 
sas City and Council Bluffs." 

(b) In connection with said order the decree entered by this court 
in the case of Peavey & Company et al. v. Union Pacific Railway 
Company, reported in 176 Fed. 409, as modified by the décision of the 
Suprême Court of the United States in 222 U. S. 42, 32 Sup. Ct. 22, 
56 L. Ed. 83. 

(c) The allégation that ail of the grain elevated by plaintiiï, as set 
fortii in its pétition, was owned by plaintiff, and that no part of said 
grain moved through and out of said elevator within ten days after 
the élévation services. 

The second défense was that défendant had no tariff on file after 
May 20, 1912, covering either the allowances provided for in the eon- 
tract, or any substituted allowances. 

The court below found the above-mentioned allégations of fact in 
the défenses to be true ; and in its findings separated the time dur- 
ing which the services in question were rendered by plaintiff into 
three periods: First, from September 1, 1911, to May 1, 1912; sec- 
ond from May 1, 1912, to May 19, inclusive, 1912; third from May 
20, 1912, to November 25, 1914. The court held that there could be 
no recovery for services rendered during the first period, although 
défendant then had a tarifï published and on file with the Interstate 
Commerce Commission covering the charges, because of noncompH- 
ance with the 10-day limitation which was in force up to May 1, 
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1912. The court further held that there could be a recovery for the 
services rendered during the second period, namely, between May 1 
and May 19, inclusive, 1912, inasmuch as during that period there was 
a tariff published and on file by the défendant company covering the 
charges claimed, and the 10-day limitation was not in force, having ex- 
pired by the terms of the order. The court further held that there 
could be no recovery for the services rendered during the third period, 
viz., May 20, 1912, to November 25, 1914, because during that period 
there was no tariff published and on file by the railway company cov- 
ering the charges in question. Judgment was accordingly entered 
covering the charges for the services during the sec'ond period, 
from May 1, to May 19, inclusive, 1912, amounting to the siim of 
$43.65. 

Writs of error hâve been prosecuted by both parties — by the ele- 
vator company, claiming error because judgment was not rendered 
in its favor for the services performed during the first and third pe- 
riods, as well as the second ; by the railway company/ claiming error 
because judgment was not rendered in its favor Ùiat plaintiff recover 
nothing. 

Two matters require considération: First, the 10-day limitation 
mentioned in the order of the Interstate Commerce Commission of June 
29, 1908 ; second, the effect of the lack of a published and filed tarifï 
after May 20, 1912, covering the charges sued for. 

[1] As to the 10-day limitation, the plaintiff contends that this 
provision, being a part of the order of June 29, 1908, went into effect 
at the time the order became effective, and ceased to hâve vitality 
when the order expired by its own limitation. The défendant con- 
tends that this 10-day limitation is part of a définition given by the 
Interstate Commerce Commission of the word "élévation," as used 
in the Hepburn amendment to the Interstate Commerce Act, and 
being simply a construction of the act, or of the word "élévation" in 
the act, it was unnecessary that the 10-day limitation should be in- 
cluded in the order, and its inclusion was mère surplusage; but be- 
ing part of the définition of the word "élévation," the vitality of this 
10-day limitation continued even after the order itself expired. 

This contention of défendant cannot be sustained. While it is 
true that the Interstate Commerce Commission, in its efforts to pre- 
vent rebates and discriminations under the opération of the Peavey 
contract, did in its opinion of April, 1907, frame a tentative défini- 
tion of "élévation," which included as one of its éléments the 10- 
day limitation, yet, as pointed out by Commissioner L,ane in his dis- 
senting opinion at that time, the définition had but doubtf ul applica- 
tion to the actual facts of the case. He said : 

"Neither the provisions of the tariff nor of the contract conform to this 
définition." 

The 10-day limitation was not contained in the order made by the 
Commission in référence to this contract in April, 1907. If, as 
counsel suggests, the omission from that order of the 10-day limita- 
tion was intentional, inasmuch as it was already included in the défi- 
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nition adopted by the Commission, tlien it might be urged with equal 
force that the spécifie incbjsion of the 10-day limitation in the or- 
der of June 29, 1908, was with deliberate intent, either because the 
Commission at that time held that it was not included in the défini- 
tion or that the définition was not applicable to the facts. It is 
clear from the record that the Commission had at the time of the 
latter order materially changed its views as to several matters in- 
cluded in the practical opérations under the contract. 

But, whatever the views of the Commission were in June, 1908, in 
regard to the 10-day limitation, this court, in its considération of the 
allowance controversy and in its opinion reported in 176 Fed. 409, 
did not include the 10-day limitation as an élément in its définition 
of "élévation," but considered that limitation simply as one of the 
restrictions or conditions in the administrative order of June 29, 
1908. This is évident from the amount of the judgment ordered 
against the défendant railway company. 

Furthermore, though this court by its decree held the whole order 
of June 29, 1908, null and void, and the Suprême Court by its dé- 
cision in 222 U. S. 42, 32 Sup. Ct. 22, 56 L. Ed. 83, modified the de- 
cree by allowing the 10-day limitation to stand, yet the language of 
its opinion shows conclusively that the Suprême Court also consid- 
ered the 10-day limitation, not as part of a judicial définition, but as 
one of the conditions or restrictions of an administrative order. 

Therefore, in view of the language of the contract, the language 
of the tarifïs filed and published, both before and after June 29, 
1908, the language of the order itself, the attitude of this court as 
shown by the opinion and decree above mentioned, and the attitude 
of the Suprême Court as indicated by its language, we are convinc- 
ed that this 10-day limitation, contained in the order of June 29, 
1908, was not mère surplusage, nor a mère réitération of an élément 
of a définition already judicially established, but rather an exphcit 
statement of one of the conditions or restrictions contained in the 
order. 

[2] This limitation became effective when the order went into 
force; it ceased to be effective when the order lapsed by expiration 
of time. Section 15, Act to Regulate Commerce, as amended by the 
Hepburn Act ; National Hay Ass'n v. Ry. Ce, 19 Interst. Com. Com'n 
R. 34, 37; Rates from Walsenberg's Fields, 26 Interst. Com. Cora'n 
R. 85, 86, recognized in Southern Pac. Terminal Co. v. Interstate 
Commerce Commission, 219 U. S. 498, 514, 31 Sup. Ct. 279, 55 L. 
Ed. 310; Southern Pacific Co. v. Commission, 219 U. S. 433, 452, 31 
Sup. Ct. 288, 55 L,. Ed. 283 ; N. Y. Cent. & H. R. R. Co. v. Inter- 
state Commerce Commission (C. C.) 168 Fed. 131. 

It follows, since the 10-day limitation was not in force during the 
period from May 1 to May 20, 1912, and a tariff was on file and pub- 
lished covering the charges, that plaintiff was entitled to recover for 
the services rendered during that period. It follows, further, that no 
recovery could be had for the charges accruing during the first period, 
September 1, 1911, to May 1, 1912, inasmuch as the 10-day limitation 
was then in force, and the record shows noncompHance therewith. 
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As to the third period, viz., subséquent to May 20, 1912, the rec- 
ord shows that, by action duly taken, the defendant's tariiï in force 
prior to May 20, 1912, which covered thèse allowances, was canceled 
as of that date, and no new tariff substituted covering such allowances. 

[3, 4] The facilities furnished by plaintiff were within the terms 
of the act to regulate commerce. If there ever existed any doubt as 
to this, such doubt was removed bv the Hepburn amendment. Penn. 
Co. V. U. v«?., 236 U. vS. 351, 362, 3o Sup. Ct. 370, 59 h. Ed. 616. Un- 
less the allowances were covered by a pubhshed and filed rate schedute, 
they could not legally be collected. Railway Co. v. Kirby, 225 U. S. 
155, 32 Sup. Ct.'648, 56 L. Ed. 1033, Ann. Cas. 1914A, 501; Rail- 
road Co. v. Mottley. 219 U. S. 467, 31 Sup. Ct. 265, 55 L,. Ed. 297, 
34 Iv. R. A. (N. S.) 671 ; Elwood Grain Co. v. Railway Co., 202 Fed. 
845, 121 C. C. A. 153. 

Thèse cases are not overruled nor modified by the Arbuckie Case, 
231 U. S. 274, 34 Sup. Ct. 75, 58 !.. Ed. 218. The question of filing 
a tariff by the railway company was not directly in issue nor passed 
upon in that case. It was conceded that the charges there under dis- 
cussion were covered by a published tariff on file. This appears both 
from the opinion of the Suprême Court (231 U. S. 289, 296, 34 Sup. 
Ct. 79, 82 [58 ly. Ed. 218]), and also from the opinion of the Inter- 
state Commerce Commission (Fédéral Sugar Refining Co. v. B. & O. 
R. R. Co., 20 Interst. Com. Com'n R. 200). Furthermore, the Kirby 
Case has been followed and approved in numerous décisions by the 
Suprême Court subséquent to the Arbuckie Case. Railway Co. v. 
Maxwell, 237 U. S. 95, 97, 35 Sup. Ct. 494, 59 L. Ed. 853, h- R. A. 
1915E, 665; Railway Co. v. Prescott, 240 U. S. 632, 638, 36 Sup. 
Ct. 469, 60 h. Ed. 836; Railway Co. v. Blish Co., 241 U. S. 190, 197, 
36 Sup. Ct. 541, 60 L. Ed. 948. 

The contention of counsel for plaintiff, that the right of recovery is 
res adjudicata by reason of the decree in Peavey & Co. v. Union Pac. 
Ry. Co. (C. C.) 176 Fed. 409, cannot prevail, The allowances hère 
sought to be recovered are for services in connection with trans- 
portation in interstate commerce, and, as above stated, they are with- 
in the purview of the act to regulate commerce. The allowances, 
though provided for in the first instance by contract between the 
parties, cannot be recovered, if at the time the services were ren- 
dered the provisions of the act to regulate commerce touching such 
allowances were not complied with. Both parties were bound to 
know what that act required, and whether compliance was being 
made. In the case of Peavey & Co. v. Union Pac. Ry. Co., supra, 
there was no suggestion made that the provisions of the act to reg- 
ulate commerce requiring publication and filing of tariffs covering 
the charges in question had not been complied with, nor could such 
claim hâve been made in view of the facts. In the case at bar the 
situation is entirely différent. The cancellation effective May 20, 
1912, of the tariff containing thèse allowances, was a matter of rec- 
ord of which plaintiff was bound to take notice. What its remédies 
were it is not necessary hère to détermine. It is clear that it could not 
go on rendering the services, and recover : theref or thç: allowances 
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which, though provided for in the contract, yet, by reason of existing 
circumstances, had corne under the ban of the act to regulate com- 
merce. New Haven R. R. Co. v. Interstate Commerce Commission, 
200 U. S. 361, 398, 26 Sup. Ct. 272, 50 L. Ed. 515; lyouisville & 
Nashville Ry. Co. v. Mottley, 219 U. S. 467, 31 Sup. Ct. 265, 55 L. 
Ed. 297, 34 L. R. A. (N. S.) 671 ; Philadelphia, Baltimore & Wash- 
ington R. R. Co. V. Schubert, 224 U. S. 603, 32 Sup. Ct. 589, 56 L. 
Ed. 9H; Elwood Grain Co. v. St. Joseph & G. R. Ry. Co., 202 Fed. 
845, 121 C. C. A. 153; Cudahy Packing Co. v. Ry. Co., 215 Fed. 93, 
131 C. C. A. 401. 

It therefore follows that there could be no recovery for charges 
accruing during the third period. 

The findings and conclusions of the lovver court were correct, and 
the judgment is affirmed. 



CONSOLIDATED INÏERSTATi>-CADLAHAN MINING CO. v. 
WITKOUSKI et al. 

(Circuit Court of Appeals. Ninth Circuit. March 5, 1918.) 

No. 2908. 

1. Masteb and Servant (©=>103(1) — I-njukies to Sekvant — Dutt of Master. 

It is the nondelegable duty of an employer to furnisb sufflcient and 
safe materials, machinery, or other means by which service is to be per- 
formed, and to keep tliem in repair and order. 

2. Masteb and Servant cS=>209(1) — Injury to Servant — Asscmption of 

RiSK. 

A servant does net assume tlie risks attendant upon the use of defec- 
tive machinery, or other instruments virith which to do his work, unless 
reasonable care and précaution hâve been exercised by the master in 
supplying such as are safe for the purpose. 

B. Master and Servant <S=188, 190(9)— Injuries to Servant — "Fellow 
Servants" — "Vice Principal." 

Whether one servant is a fellow servant of another does net dépend 
upon the partlcular rank he sustains to that other in the service, but 
the spécifie character of the act performed, so a servant discharging 
the nondelegable duty of the master to furnlsli safe appUanees is a "vice 
principal" instead of a "fellow servant." 

[Kd. Note. — For other définitions, sec Words and Phrases, First and 
Second Séries, Fellow Servant : Vice Principal.] 

4. Master and Servant <©=> 190(14) — Injuries to Servant — "Vice Principal" 
— SaI'E Appliances. 

Wliere a cable used in mining hoist was removed and uncolled on ac- 
eount of its klnking, the duty of tlghtening the screw or clutch-bolt for 
properly adjustlng the clutch-band to the drum, so that the hoist could 
be safely operated, was a nondelegable duty of the master, and a négligent 
failure of the holstman, who was under the charge of the master me- 
Chanic, to tighten the same, must be deemed the négligence of the mas- 
ter and such holstman a "vice principal," warrantlng recovery for the 
death of a servant resulting from an attempt to use the hoist wlthout 
tlghtening the clutch-band. 

<@=aFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests £ Indexes 
249 F.— 53 
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5. Masteb AND Servant ®=>285(10), 286(19)— In jury to Servant— Just Qttes- 

TIONS. 

Whether the omission to adjust the cluteh-band of a hoist in a mine 
before attemptlng to use the same was négligent, and whether the 
omission was the proximate cause of the death of a servant, held under 
the évidence for the jury. 

6. Appeal and Ekrob <S!=>263(1) — Exceptions — Necessity. 

Where ralsed by motion for an Instructed verdict for défendant v?hen 
the case was flnally rested, the question whether négligence asserted was 
that of the défendant master may be reviewed on writ of error, though no 
exceptions were reserved to instructions presenting such issue. 

7. Appeal and Ehror iS=»1078(1) — Failtjee to Urge Objections. 

Assignments of error not pressed in the brief by appellant need not 
be considered by the appellate court. 

8. Master akd Servant <S=289(38) — Injuries to Servant — Jury Question. 

In an action for the death of a miner, who, when the hoist on whieh 
he was belng lowered commenced to fall, grasped a projecting beam in 
the shaft, from which he slipped and fell, the question of such mluer's 
contrlbutory négligence held for the jury. 

In Error to the District Court of the United States for the Northern 
Division of the District of Idaho; Frank S. Dietrich, Judge. 

Action by Bertha D. Witkouski and others against the ConsoHdated 
Interstate-Callahan Mining Company. Judgment for plaintiffs, and 
défendant brings error. AflFirmed. 

Thls Is an action In damages instituted by the défendants in error, who are 
the wldow and minor children of Charles Witkouski, deceased, to recover for 
injuries arlsing from bis death, whlch It is alleged was caused through thô 
carelessness and négligence of the défendant (plaintifl! in error hère), Its 
agents or employés. 

The défendant was operating a mine, and had sunk a shaft some 300 feet 
in depth from a drift or tunnel. The mechanlcal appllance for lowering and 
raising the workmen and materials through the shaft consisted of a hoist 
provided with a drum, a wire cable, and a cage, bucket, or skip, as It Is some- 
times called, attached to the cable. Tor controlling the action of the cable 
and the movement of the bucket, a devlce known as a clutch-band was at- 
tached to and about the drum, and operated as a brake, according to the 
tension appUed. Thls clutch-band was adjustable by means of a threaded 
nut or boit. On belng loosened, it allowed the drum to revolve freely. When 
tightened, the band served as a brake, whlch was controlled by a lever 
operated by a hoistman in the bucket. The movement of the bucket could 
also be controlled by an Independent brake, or by application of the air. 
The mlners worked in eight-hour shifts, conslstlng of flve men each, amoug 
whom were a hoistman and a pusher. The duty of the hoistman was to 
operate the hoist and to lower and ralse the bucket. The pusher's funetlon 
was simply to direct the work and keep the men movlng. A new cable had 
been attached to the hoist, and It became necessary occaslonally to unwind 
it from the drum and then rewlnd it, on account of Its warping and kinking 
while belng used. The shlft preceding the one of whlch deceased was a mem- 
ber had unwound the cable, and. In order to facllltate its movement and 
raake it easler to unwind and rewlnd it, Mr. Lytton, the hoistman, loosened 
the clutch-bolt, whlch relaxed the tension of the brake-band. The shlft had 
nearly completed the rewlndlng when the deceaaed's shlft came on. The de- 
ceased dlrected that his shlft take up the work of rewinding the cable and 
the opération of the hoist. The rewinding was completed. Lytton, the hoist- 
man of the previous shlft, did not tell Egbert, the hoistman of the deceased'a 
shlft, that he had loosened the clutch-bolt, and Egbert did not tighten It be- 
fore attemptlng to use the hoist. The men thereupon got upon the bucket 

^spTot oUitr caMS sce same topic & KEY-NUMBER la ail Key-Numberad DIgests t Index a 
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by standing upon the rlm thereof, which was the usual way of makins 
descent Into the shaft, and the holstman managing the holst started to lower 
the men into the shaft. He had not proceeded far until it was noticed that 
the cable was unwinding very rapidiy, and that the bucket was dropping at 
an unusual rate. The deceased, bêcoming frightened, attempted to catch hold 
of a beam, but was unable to hold fast. He was preclpitated to the bottom 
of the shaft and kllled. The hoistman applied the brake, lightly at first but 
With greater force gradually, and succeeded in stopplng the descent of the 
bucket wlthin about 150 feet from the bottom of the shaft, and no one else 
was hurt. 

One Norman McDonald was the foreman at the mine, and had authority to 
employ and discharge the men. Tlie pusher of a shlft, if dissatisfled with a 
member of bis gang, would send him to the foreman, who would dispose of 
him in manner as seemed best, either by discharging him or transferring him 
to another shift. 

Edward E. Hughes was the master mechanie, and had supervision over 
the hoist to see that it was In good and safe repair and condition. In small 
matters he intrusted the supervision to the holstman. For instance, Mr. 
Hughes, when asked the question, "Were you ever called in to tighten up the 
nuts and bolts?" answered: "Well, not a llttle, trifllng thing like that. The 
hoistman is supposed to be able, and is able, to take care of those things, 
and if he wasn't able to do those things lie eouldn't hold his job there as 
hoistman, because that is part of his duties." Hughes says, further, that the 
screw for ad.lusting the clutch-band could as well bave been tightened when 
the cable had been fully uneoiled, and before commencing to rewind it, as 
at any time. 

There is some contention in the évidence that the shaft upon whlch the 
drum was ad.lusted had become sprung slightly, and that that afCorded a 
necessity for loosening the nut or screw when the cable was being uneoiled ; 
also, that a key in the driim-shaft had become loose, and that that had some 
influence on the action of the hoist. Eventually, however, and by the in- 
struction of the court, thèse matters were rendered whoUy irrelevant in the 
considération of the jury. 

The verdict and judgment being against the défendant, it has prosecuted 
error to this court. 

James A. Wayne, of Wallace, Idaho, for plaintiff in error. 
Therrett Towles, of Wallace, Idaho, and Plummer & Lavin, of Spo- 
kane, Wash., for défendants in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
In the end, the question of prime importance submitted to the jury 
was whether the défendant was careless and négligent in furnishing 
the deceased with reasonably safe instrumentalities and appliances 
with which to do the particular work in which he was engaged. The 
crucial inquiry revolves about the duty respecting the adjustment of 
the nut or screw for tightening or loosening the clutch-band. Was the 
duty a nondelegable one, for the master's discharge for the safety of 
the workmen, or was it one simply of détail, proper to be left to the 
workmen themselves, or, we may say, the hoistman, to perform? If 
the latter, then the act of the hoistman in allowing the boit or screw 
to remain loose before attempting to lower the bucket was the act of 
a fellow servant with deceased, and plaintifïs could not recover. If 
it was a nondelegable duty of the master, and the leaving of the boit 
loosened was the proximate cause of the accident, then the défendant 
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would be liable, unless it used reasonable care and précaution in mak- 
ing the appliance safe for the men to proceed with their work. The 
question is so near the margin as to require great care and discrim- 
ination in its solution. 

[1, 2] It is a doctrine so well settled that it needs but slight réf- 
érence to authorities that it is the duty of an employer to f umish suffi- 
cient and safe materials, machinery, or other means by which service 
is to be performed, and to keep them in repair and order. The duty 
cannot be delegated to a servant or other person so as to exempt the 
employer from liability for injuries caused to another servant by its 
omission. "Indeed," says the Suprême Court in Northern Pacific R. 
Co. V. Herbert, 116 U. S. 642, 647, 6 Sup. Ct. 590, 593 [29 L. Ed. 755], 
"no duty required of him for the safety and protection of his serv- 
ants can be transferred, so as to exonerate him from such liability." 
Any attempt, whatever it may be, to delegate such a duty to a person 
in any rank or employment, is simply to make such person a vice prin- 
cipal. He discharges the master's service, and cannot be reckoned 
as a fellow servant with the common employé. Nor does a servant 
undertake to incur the risks attendant upon the use of defective ma- 
chinery, or other instruments with which to do his work, unless rea- 
sonable care and précaution bave been exercised by the master or 
principal in supplying such as are safe for the purposes and use to 
which they are adapted. 

[3] It has come to be the settled rule of law also, of the Suprême 
Court, that the test as to whether one servant is a fellow servant of an- 
other is not the particular rank he sustains to that other in the serv- 
ice, but the spécifie character of the act performed. Says the Suprême 
Court, in B. & O. Railroad v. Baugh, 149 U. S. 368, 387, 13 Sup. 
Ct. 914, 921 [37 !.. Ed. 772] : 

"If tlie act is one done in the diseharge of some positive duty of tlie 
master to tlie servant, tben négligence in the act is the négligence of the 
master." 

And, referring to the cases of Hough v. Railway Company, 100 U. 
S. 213, 25 L. Ed. 612, and Northern Pacific Railroad v. Herbert, supra, 
f urther says : 

"The liability was not made to dépend in any manner upon the grade of 
service of a coemployé, but upon the character of the act itself, and a breach 
of the positive obligation of the master." 

See, also, Mast v. Kern, 34 Or. 247, 54 Pac. 950, 75 Am. St. Rep. 
580, where -the principle is ably discussed and approved in an opinion 
by Mr. Justice Bean. It is there affirmed that it is supported by the 
great weight of authority both in this country and in England. The 
case of Northern Pacific Railroad v. Hambly, 154 U. S. 349, 14 Sup. 
Ct. 983, 38 L. Ed. 1009, does not conflict with the authorities settling 
the rule. The question there discussed was respecting coservants en- 
gaged in diflferent departments of the service. 

[4, 5] Now, it being the duty of the master, the défendant herein, 
to furnish for the use of its employés a reasonably safe appliance, it 
may be inquired whether that duty extended to tightening the screw 
or clutch-bolt for properly adjusting the clutch-band to the drum, so 
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that the hoist could be safely operated. It is in évidence that Hughes, 
the master mechanic, inspected the machinery on the evening previous 
to the accident. That would be on the same night as the accident, 
which occurred at 11 o'clock p. m. The inspection, however, was evi- 
dently made prier to uncoiling the cable and loosening the nut for fa- 
cilitating the work. It was necessary, for rendering the opération of 
the hoist safe, as it subsequently proved, that the nut be tightened 
again. Hence it would indubitably foUow that the readjustment of 
the nut was a positive duty devolving upon the master, and, the duty 
having been intrusted to the hoistman to perfonn the particular serv- 
ice, he was constituted a vice principal, and was performing the ab- 
solute duty of the master. The necessity in the work for uncoiling 
and recoiling the cable from time to time, and loosening the nut for 
its facilitation, was a thing known to the mechanical department, and 
it was such as required supervision by that department. The idea 
that the office of attending to the readjustment of the clutch-bolt was 
a positive duty of the master is thus reinforced. So it will be seen 
that it was not a C|uestion of selecting careful and compétent fellow 
servants for doing the particular service, but a question solely of 
whether the work of the master, the spécifie work being nondelegable, 
was carelessly and negligently done, and whether the omission to 
readjust the chitch-bolt before attempting to use the hoist for descend- 
ing into the shaft was the proximate cause of the accident. Thèse 
questions were for the jury, and not for the court, and were submitted 
to them by very clear and carefully prepared instructions. The court 
went further, and left it to the jury to détermine whether L,ytton and 
Egbert, in doing what they did in loosening the chitch-bolt and failing 
to readjust it, were acting in the mechanical department, and were 
therefore vice principals of the master, or whether they were the fel- 
low servants of the deceased, after precisely explaining to the jury 
the principle that distinguishes the one class of servants from the 
other. We subjoin the instructions of the court respecting the latter 
inquiry : 

"Now tlieii, seutleûu'u. if from ail of tlio eviilenee you find that Mr. Wit- 
konslû rtid iiot hâve coiitrol of the hoist, that he was not charged with the 
responsibilit.y of keppin.n it in ri'])iiir, if he did not luive the direction of tlie 
hoistuiaii as to whut shoiild he done from time to time in seeing that tlie 
hoist oiierutod propeii.v, hut tliat ]u' eoiaUl only dii'ect him lu so far us 
giving him the signais and telliiifj; liim when the hoist sliould go up and so 
down, and how rapidly, and so forth, and further that the hoistman, in so far 
us the mechanical work of keepins this hoist in condition was eonoerned, 
was uuder the conti'ol and direction of the mechanical department, ulti- 
niately the master mechanic, thcn you coidd not find tluit the hoistman is a 
fellow servant with the deceased, and therefore the négligence of the hoistman 
lu loosening this scrow and loaving it loose would not be a rlsk taken by the 
deceased, and if he was in.1ured as a c(mse<iuence of such négligence then 
the plaintiffs hère could recovei'. provided — and hère is the limitation upon 
that— provided Mr. Witkouski did not kuow or luive reason to believe that 
the screw was loose at the time, and, further, was unable to appreciate the 
danger therefrom. Even if he was not to Ijlame, and If no fellow servant of 
his was to blâme, for leaving this scrow loose, and yet he knew that it was 
ioose, and, by reason of his expérience or ^^•hat lie had been told, or by the 
tise of his own cominou sensé lie was alile to appreciate the danger, and 
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still, knowlng the farts, and appreclatlng the danger, hefor any reason, owin^ 
to his désire to get on with the work, or through recklessness, or for any 
other reason, went ahead and entered the hoist that evening for the pur- 
pose of being carrled down, and lost his life, he could not i-ecover, because 
then he would hâve assumed that risk. IJpon that hypothesis, he knew of 
the danger, and, knowing of it, he took the chance. No raan can, with an 
appréciation of a danger, go ahead and talce the chance, and then recover 
from the person who is responsible for the péril." 

The court's attention being called to another part of its instructions, 
it made some correction, and instructed as follows: 

"If you flnd from the évidence that the witness Lytton, who was the 
hoistman upon the shift immediately preceding Egbert, and Egbert were 
under the direction and exclusive command and authority of the master 
mechanic or gênerai foreman, or l>oth, and that the deceased, and other 
pushers, as they are called, that is, occupying the same position that he did, 
with other shifts or crews, and you fïirther iind that Wltkouski, the de- 
ceased, and other pushers, had no authority over or right to give orders to or 
direct said holstmen as to matters and thlngs Incident to or pertaining to 
keeplng said hoist in a reasonably safe condition of repair and etllciency, and 
that said Lytton, when he went ofC shift, left the same in an uusafe condition 
of repflir and efflciency, without notifyiug the succeeding englneer, Egbert, of 
such condition, and that such conduct on his part was négligence contrlbuting 
to or causing the injury, and his act In so leaving the screw and failing to 
notify Egbert constituted the proximate cause or contributed to the death 
of the deceased, then you should find for the plaintifl's, uniess you further 
flnd that Witkouski knew or had reason to believe in the existence of the 
mechanical conditions which dld exlst, and which constituted the defective 
conditions of the hoist, and was further able to appreciate the risk incident 
to such condition, and notwithstanding such knowledge or information, and 
such ability to appreciate the risk, attempted to ride down upon the bucket, 
when the hoist was in such defective condition." 

Certain authorities are relied upon for defendant's position, name- 
ly, that the readjustment of the clutch-bolt was not a positive duty 
devolving upon the master, but one co-ordinating with the common 
employment. Thèse require notice. 

Buckley v. Gould & Curry Silver Mining Co. (C. C.) 14 Fed. 833, 
turned upon the question of whether a man who was operating an 
engine, the négligent act of whom was the cause of the injury, was a 
fellow servant with the party injured. This pertained to a négligent 
act in operating the engine, not to whether the engine itself was a 
safe instrumentality for the workmen to use. The case of Hermann 
V. Port Blakely Mill Co. (D. C.) 71 Fed. 853, is distinguishable be- 
cause the action was based upon the theory that the place was unsafe, 
and not upon the négligence of a servant whose duty it was to give 
warning to the men. The évidence failed to sustain the action upon 
that theory. 

Spring Valley Coal Co. v. Patting, 86 Fed. 433, 30 C. C. A. 168, is a 
case of the same nature as Buckley v. Gould, supra. 

Theleman v. Moeller et al, 73 lowa, 108, 34 N. W. 765, 5 Am. St. 
Rep. 663, is evidently out of line, and cannot be regarded as stating the 
law applicable. 

The case of Bradbury v. Kingston Coal Co., 157 Pa. 231, 27 Atl. 
400, cornes nearer on its facts to the présent case. In that case the 
operator of the hoist engine attempted to stop the further descent 
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of the cage. The cage had descended only a few feet, and the engi- 
neer, instead of putting the lever to the center notch in the ratchet, 
which would liave brought the cage to a standstill, puUed it past the 
notch, which caused the cage to shoot up rapidly. One of the per- 
sons therein jumped out, intending to make a landing on a platform, 
l)itt, f ailing in his purpose, was precipitated to the bottom of the shaf t 
and killed. 'J'he court held that the engineer was a fellow servant 
with the deceased, and there was no recovery. It was thought that 
the upward motion of the cage was the resuit of an accidentai mis- 
take on the part of the engineer in pulling his reverse lever too far, 
and it was further observed that the accident did not happen as the 
resiilt of any defect in the machinery. It was contended that a 
cotter-pin had broken or fallen out of its position through the end 
of the fulcrum-pin or boit of the throttle-lever, and that the fulcrum- 
bolt then worked out of place, and thus the engineer lost control of 
the throttle valve. The court disposed of the contention by affirm- 
ing that the dropping out of the pin did not cause the accident; that 
ordinarily the injury or death resulting from defective machinery 
was immediately the resuit of the defective appliance, and therefore 
was the direct resuit of the négligence of the défendant ; but that, m 
that case, neither the pin nor the lever which held it in place inflicted 
any injury upon any one. It is further stated that the dropping out 
of the cotter-pin only gave occasion for the engineer to arrest the fur- 
ther descent of the cage, which he did, and that what took place after 
that was only what might bave taken place upon any occasion for stop- 
ping the cage. Then it is observed that it was the mistake of the en- 
gineer which was the proximate cause of the accident. In that opéra- 
tion it was held that the engineer was acting in the capacity of a fel- 
low servant with the deceased, as the preceding cases herein noted 
hold. The feature which distinguishes that case from this is the drop- 
ping out of the pin while the hoist was being operated, a thing wholly 
unexpected. In the présent case the clutch-bolt was loosened, and 
there was neglect to tighten it again before using the hoist. Hère 
there was a known defect in the appliance, which it was the positive 
duty of the master to remedy before using the hoist. There was no 
carelessness in operating the hoist when it was discovered that the 
bucket was descending too rapidly, for the brake was scientifically 
applied, and the bucket stopped within reasonable limitations as to 
time. The damage ensued while there was careful opération of the 
hoist under the exigencies then présent. In other words, the accident 
did not happen from careless opération of the hoist, but from the neg- 
lect to readjust the clutch-bolt. The opération of the hoist was a duty 
pertaining to a fellow servant with the deceased. The duty of read- 
justing the clutch-bolt was one pertaining to the mechanical depart- 
ment, and one, as we hâve ascertained, which was a positive duty oî 
the master. The hoistman in discharging that duty was acting as vice 
principal and in the stead and place of the master, and in that capacity 
was not a fellow servant with the deceased. 

It is unnecessary to examine other cases cited, as thèse are truly 
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illustrative of the distinction between those reliecl upon and the prés- 
ent case. 

It follows that the adjustment of the chitch-bolt after recoiling the 
cable was something more than a simple détail of the work assigned 
to the hoistman; it was, as has been ascertained, a positive duty 
of the master, to be attended to for the protection and safety of the 
men employed about the opération of the hoist. Nor was the failure 
to readjust the clutch-bolt a mère transitory danger to which the men 
on the bucket were subjected by reason of carelessness of coserv- 
ants. 

[6] Objection is interposed by plaintiffs' counsel to the court's 
examining into the matters hereinbefore discussed at ail, upon the 
ground that no exceptions were saved to the instructions of the trial 
court wherein the crucial question was involved. We think, however, 
the question was sufficiently raised on the motion interposed, when the 
case was finally rested, for an instructed verdict for the défendant. 
We are therefore not satisfied to dispose of the case upon the technical 
objection. 

[7] There were two exceptions, however, reserved to the instruc- 
tions : One to the effect that they leave out of considération the ques- 
tion as to whether or not by virtue of the entire crew being at the 
time engaged in the common employment of rewinding the cable, they 
had ail become for that time fellow servants employed in the mechanical 
department; the other relating to the burden imposed upon the de- 
fendant to show that the risk was assumed by the deceased. Neither 
of thèse- objections was pressed in the briefs of counsel, and for that 
reason we might well disregard them. But the first is fully answered 
by what we hâve said touching the main issue, and, as to the latter> 
we are satisfied that the instructions correctly state the law pertain- 
ing to the subject. 

[8] One other matter insisted upon is that the deceased was guilty 
of contributory négligence which was the proximate cause of his death. 
This was submitted to the jury, and we think properly, for their dé- 
termination, and they resolved it against the contention, thus deter- 
mining the issue. 

The judgment of the trial court should be affirmed, and it is so or- 
dered. 



KENTUCKY P.LOCK CANNEL COAL CO. et al. v. SEWELL et al. 

(Circuit Court of Appeals, Slxtli Circuit, Mardi 5, 1918.) 

No. 3074. 

1, Evidence <S=>596(.S) — Weight — Pakoi, — Pukpose dp Dked. 

A (leed absolute on its face cannot be shown to be otiierwise l>y any- 
thing less than expliclt testluiony. 

2. ACKNOWI.BDCMENT <S=>5&— ImPEACHMENT OF CeKTJFTCAÏE. 

A certiflcate of aeknowledgmeiit can be Iniriugned by nothing less than 
fraud or dure.ss. 

<g=:»For oUier cases see same topLc & KEY-NUMBER in ail Key-Numbered Disests & Indexes 



KENTUCKT BLOCK CANNEL COAL CO. V. SEWELL 841 

3. Partnkrsiiip <S=>fiS(l)— Lands — Conveyaxce to Firm. 

A (U'ed to real estate, exocuted to a pivrtnerslnp in its firm name, vests 
tbo title in tlie iiartners us tenants In connnon, anil in tlie absence of In- 
dcbtcdnfss tlic ])artn('rs niiiy clivide tlic land, or convey tlieii- respective 
interesti^. and tliix, altlioni:!! tlie tirai nume couKists of the surname oï 
oue of tlie iiaitaers, with tlie addition of "and conipaiiy." 

4. Mines and Minekals ■S:::349-~Ai)VErse I'ossession— Possession of Sub- 

FACE 

Where the ownersliip of nnnorals underlyiug land bas been separated 
from that of the siirtace, i.ossession of the latter does not necessarily 
carry with It possession of the minerais. 

5. Mines and Minkrals <g=349 — Adverse I'ossession— Minerals in Place. 

The mining of coal by a grantee of the surface of the land, although 
for such time as toi give hlm title to the coal in place by adverse posses- 
sion, did not give him title to oil and gas deposits not then known to exist, 
as against a prior grantee of the minerai rights in the land. 

6. Eqtiity cS=72(1) — Lâches — Rule or Fedebal Courts. 

In the fédéral courts the défense of lâches Is an équitable one, and, to 
prevail, the lapse of time and the relation of the défendants to the rights 
niust be such that it would be inéquitable to permit plaintiffs to assert 
their rights. 

Appeal from the District Court of the United States for the Eastern 
District of Kentiicky; Andrew M. J. Cochran, Jtidge. 

Suit in equity by J. W. Sewell, A. W. Sewell, and Hattie F. Sewell 
against the Kentucky Block Cannel Coal Com])any and others. De- 
cree for complainants, and défendants appeal. Modified and affirmed. 

S. Monroe Nickell, of Hazard, Ky., Finley Fogg, nf Paintsyille, Ky., 
and James Garnett and A. C. Van Winkle, both of Lou.sville, Ky., 
for appellants. 

O'Rear & Williams, of Frankforl, Ky., Myers & l-](j\vard, of Cov- 
ington, Ky., and McCîuire Si McGuire, of Jackson, Ky.. for appellees. 

Before RNAFFEN, MACK, and DENISON, Circuit Judges. 

KNAPPEN, Circuit Judge. Appellees, hereinafter called plaintiffs, 
filed bill in equity to quiet their alleged title to the minerais (coal, oil, 
and gas) in a tract of land in Morgan county, Ky., lying on both sides 
of the Stone Coal or Prater fork of Caney creek. They base their 
claim of title upon a formai conveyance of .such minerai rights, made 
in 1865 by John Sébastian to J. W. Sewell & Co., which was a partner- 
ship composed of John W. Sewell and Harriet Sewell — father and 
mother, respectively, of plaintiffs, whose rights descended in equal 
shares to plaintiffs, their children and heirs at law. Défendants claim 
the property in separate parcels, tracing their alleged title to a devise 
by Sébastian, subséquent to bis conveyance to Sewell & Co., of the 
fee simple in the lands to his two sons, subject only to the widow's life 
estate. They make défenses (1) that the alleged conveyance of the 
minerai rights by Sébastian to Sewell & Co. was intended to be, and 
was in légal effect, merely a mining lease upon future payment of 
royalties; (2) that the conveyance, if effective as such, passed the 
légal title ta John W. Sewell only ; (3) that the latter sold and convey- 
ed the minerai rights in question to Mary F. Gregory, whose claimed 

<g=>For otlier cases sce Buue topic & KEY-NUMBER in ail Key-Numtierea Digests & Indexes 
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rights are vested in one of the défendants ; (4) tliat défendants' title, 
as against plaintiffs, has been fiiially and effectually adjudicated in a 
suit in a state court of Kentucky, to which plaintiffs were parties ; (5) 
that plaintiffs' rights, if they ever had any, hâve been lost by adverse 
possession and lâches. On hearing upon pleadings and proofs, the 
District Court concluded that the alleged deed of the minerai rights 
from Sébastian to Sewell & Co. was a valid and effectuai conveyance 
thereof ; that the title thereto was thereby vested in John W. Sewell 
and Harriet Sewell, as tenants in common; that John W. Sewell con- 
veyed his rights to Mary F. Gregory, but that the latter subsequently 
reconveyed them to Sewell (Harriet Sewell never made conveyance) ; 
that the adjudication had in the state court was binding on but one of 
the appellees ; that the défenses of lâches and adverse possession had 
been established only as to the minerai rights in so much of the land 
as lies on the eastern or left-hand side of the fork, and as to the coal in 
the Asa Carter tract, so called, on the western or right-hand side. 
Each of the two appellees was accordingly decreed the owner of an 
undivided one-third of the minerais underlying the land on the west- 
ern side of the fork, excepting therefrom the coal in the Asa Carter 
tract. Plaintilïs hâve not appealed. 

[1,2] 1. We agrée with the District Judge that the conveyance 
from Sébastian to Sewell & Co. must be accepted as intended to con- 
vey absolutely the entire minerai rights in the lands in question. It is 
by its express terms and in clear and unambiguous language, a war- 
ranty deed, "for a true and valuable considération to us paid," of "the 
entire oil and minerai privilèges" in the land described. It was made 
at the grantor's house. It purports to be witnessed by Sebastian's 
son-in-law, and by the deputy clerk of the county, and to hâve been 
acknowledged before that ofïîcer. It was duly recorded as a deed on 
the day of its exécution. It is persuasively established that the deputy 
clerk was présent at the exécution, together with John W. Sewell and 
one Amyx (who was assisting Sewell in buying land and minerai 
rights, as well as taking leases), as was also the son-in-law ref erred to. 

At the time of the hearing Sewell, Amyx and the deputy clerk were 
ail dead, as were also Sébastian and his wife. While there was testi- 
mony that the instrument was spoken of as a lease, and testimony 
tending to show that it was intended only as such, there was substan- 
tial testimony tending to the contrary conclusion, including the facts, 
as testified to, that Sewell then and therê paid to Sébastian $25 in 
money, which cannot be said to hâve been regarded as wholly dis- 
proportionate to the then value of the minerais, having in mind their 
remoteness from transportation lines and the price recently paid by 
Sébastian for the fee simple of a portion of the land — together with 
other pertinent considérations, including the fact'that the Sewells, 
one or both, during the tive months period including the date of the 
deed in question, had taken in that district not only several deeds of 
lands in fee and several mining leases, but also 14 deeds outright of 
minerai interests. Sebastian's subséquent devise of the fee simple of 
the lands is not highly significant, eSpecially as he still held the sur- 
face r'ghts, and not improbably the minerai rights were regarded by 
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him as not very important. See in this connection Pond Creek Coal 
Co. V. Hatfield (C. C. A. 6) 239 Fed. 622, 630, 152 C._ C. A._456. It 
would serve no useful purpose to discuss the testimony in détail. Such 
discussion may be found in the opinion of the District Judge, before 
whom the testimony of several of the more important witnesses was 
taken, and who closes a detailed discussion of the testimony, with the 
statement that there is "no évidence of any weight sustaining the po- 
sition that the agreement pursuant to whicli the grant in question was 
executed was for a lease and not a deed." A deed absolute on its 
face cannot be shown to be otherwise by anything less than expUcit 
testimony, and a certificate of acknowledgment may be impugned by 
nothing short of fraud or duress. Johnson v. Van Velsor, 43 Mich. 
208, 5 N. W. 265. Neither fraud nor duress were established. 

[3] 2. Défendants say, in brief, that "from the évidence it appears 
that the firm of John W. Sewell & Co. [of course, meaning J. W. 
Sewell & Co.] was composed of John W. Sewell and Harriet M. 
Sewell, his wife." We agrée with the conclusion of the learned Dis- 
trict Judge, that the deed to J. W. Sewell & Co. vested the légal title 
in the partners as tenants in common. A deed to a copartnership in its 
firm name is not for that reason void. The modem authorities are 
practically unif orm to the efifect that a conveyance to a firm in its firm 
name passes to some one the légal title to the land as real estate. 
Partnership real estate is now regarded in equity as personalty only 
for the purpose of subjecting it to the pa3'ment of debts and adjust- 
ment of balances between partners (Riddle v. Whitehill, 135 U. S. 
635, 10 Sup. Ct. 924, 34 h. Ed. 282 ; Stearns Coal & Lumber Co. v. 
Van Winkle [C. C. A. 6] 221 Fed. 590, 596, 137 C. C. A. 314); and 
in the absence of debts the partners hâve a right to personally divide 
the lands between them as real estate (Godfrey v. White, 43 Mich. 171, 
179, 5 N. W. 243; Lovewell v. Schoolfield [C. C. A. 6] 217 Fed. 689, 
703, 133 C. C. A. 449), or to convey their respective interests therein, 
subject to its being needed to pay creditors or adjust balances between 
partners (Taylor v. McLaughlin, 120 Ga. 703, 707, 48 S. E. 203). The 
Court of Appeals of Kentucky has more than once declared this rule. 
InWilhite's Adm'r v. Boulware, 88 Ky. 169, 171, 10 S. W. 629, 630, 
it is said: 

"The principle Is univei'sally recognlzed that at law real estate owned hy 
a partnership, even if purchased in the name of the partnership, and with 
partnership funds, is held by the nieuabers of the firm as tenants In common." 

And in Carter v. Flexner, 92 Ky. 400, 405, 17 S- W. 851, 853, the 
court said : 

"The true rule, and the only one, that reconciles the conflicting views on 
this question, is that, where partners own real estate as such, it cannot be 
treated or considered as personalty, except for the purposes of the partner- 
ship, and then as assets for the payment of iirm debts. It cannot be sold by 
one member of the firm in the firm name, but ail the partners must unité in 
the conveyance." 

Had the conveyance been to Sewell & Sewell, each would hâve taken 
légal title to one-half the property. Ménage v. Burke, 43 Minn, 211, 
45 N. W. 155. 19 Am. St. Rep. 235; Dwyer Co. v. Whiteman, 92 
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Minn. 55, 99 N. W. 362 ; Morse v, Carpenter, 19 Vt. 613. Défend- 
ants do not dispute this proposition. It is also established, at least 
by the better weight of anthority, that a conveyance to a firm, con- 
sisting of a surname followed by the words "and Brother" or "and 
vSon," passes the légal title as tenants in common to those conforming 
to such désignation and shown to be actuallv members of the firm. 
In Hoffman v. Porter, 2 Brock. 156, Fed. Cas.' No. 6,577, 12 Fed. Cas. 
304, Chief Justice Marshall, sitting at the circuit, in an action for dam- 
ages for breach of covenants in a deed to "Peter Hoffman & Son," 
held that the deed passed a présent estate to the "Son," when identified 
as the one who was a member of the firm. In Carter v. Flexner, supra, 
this principle was at least impliedly recognized — the name of the firm, 
the heirs of one of whose deceased members were held to take bis 
half interest, being "Carter & Brother." In Galbraith v. Gedge, 16 
B. Mon. (55 Ky.) 631, the firm consisted of four members, under the 
style of Gedge & Bros. The share of the deceased partner in lands 
was held to descend to his heirs as real estate. 

Défendants contend, however, that where the firm name contains 
the surname of one or more, but not of ail, the partners, followed 
by the words "and Company," a conveyance of real estate to the 
partnership in such firm name vests the légal title in the partner or 
partners whose surnames so appear, in trust for the firm. Several 
cases déclare this distinction. Among them are PercifuU v. Platt, 
36 Ark. 456, 464: Winter v. Stock, 29 Cal. 407, 89 Am, Dec. 57; 
Arthur v. Weston, 22 Mo. 378 ; Holmes v. Jarrett, 7 Heisk. (54 Tenu.) 
506. The basis on which décisions of this nature rest seems to be 
that the word "Company" contains no certain désignation of any 
other person than the one whose surname is given. We are unable, 
however, to see any logical distinction between the case where the 
surnames only are given, or where one surname is followed by the 
words "and Son" or "and Brother," and a firm name consisting of 
one surname, followed by the words "and Company." In neither 
case is there a certain désignation of ail the members. In either of the 
first-mentioned cases there is an ambiguity to be solved by paroi tes- 
timony, not only as to the fuU name of the partner whose surname 
alone appears, but also as to the identity of the spécifie "Brother" 
or "Son" ; and the différence between supplying by paroi the partners' 
names in those cases and in that where it is represented by the words 
"and Company" is wholly unsubstantial. The language of Morse v. 
Carpenter, supra, in holding valid, in a suit in ejectment, a deed to 
a partnership, whose firm name consisted only of the surnames of the 
plaintifï members, is equally pertinent hère: 

"There is, however, an important différence between a description v.hich 
is inherently uncertain and indeterniinate, and one which is merely im- 
perfect, and csipable, on that account, of différent application.s. To correct 
f Ue one is, in effect, to add new terms to the instrument ; while to complète 
the other is only to ascertain and flx the application of terms already cou- 
tained in it." 

The authorities do not uniformly observe the distinction urged. In 
Seymour v. Western R. R. Co., 106 U. S. 320, 1 Sup. Ct. 123, 27 
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L. Ed. 103, it was held, citing Hoffman v. Porter, supra, that in an 
action on a covenant with a partnership trading in the name of S. 
Seymour & Co. ail the partners must join. In Walker v. Miller, 139 N. 
C. 448, 52 S. E. 125, 1 L. R. A. (N. S.) 157, 111 Am. St. Rep. 805, 
4 Ann. Cas. 601, a conveyance of real estate to James Webb, Jr., & 
Bro. was held to be valid, although both James Webb and his brother 
were dead; the persons beneficially interested continuing to do busi- 
ness in the old firm name. In Brunson v. Morgan, 76 Ala. 593, it 
was held that a conveyance of the partnership realty by Stoudenmeier, 
of the firm of Stoudenmeier & Co., in fact composed of three mem- 
bers, carried only his one-third interest. The court said: 

"The deed to Stoudenmeier & Co. vested the légal tltle in the several 
members of the flrra as tenants in common, and not in the name of the part- 
nership as sueh. Its légal effect was the same as if the deed had been made 
to the three partners in their individual uames." 

We think this the logical view. It is clear, to our minds, that the 
Suprême Court, by its treatment in Riddle v. Whitehill, supra, of the 
Arkansas décision in Percifull v. Platt, did not intend to commit it- 
self to the doctrine of that case, unless to the extent that the déci- 
sion of the Arkansas courts as to the title to lands in that state was 
binding on the fédéral courts. Stearns Co. v. Van Winkle (C. C. 
A. 6) 221 Fed. 590, 593, 137 C. C. A. 314; Ingersoll v. Crocker (C. 
C. A. 6) 228 Fed. 844, 847, 143 C. C. A. 242. Indeed, the question 
where the légal title rested was not necessarily involved in the décision 
in Riddle v. Whitehill. It may be that the Kentiîcky Court of Ap- 
peals, by the décisions already referred to (and by those cited in the 
margin '), intended definitely to adopt the rule which we hâve char- 
acterized as the logical one, but we pref er not to rest our opinion upon 
that ground. 

3. December 25, 1871, John W. Sewell conveyed to Mary F. Greg- 
ory ail his right, title, and interest "in any lands, oil, or minerai rights" 
in certain enumerated counties in Kentucky, including Morgan. Plain- 
tiffs contend that this deed, considering ail its varions provisions, was 
not intended to convey the interests in question. We agrée, however, 
with the District Judge, that it was so intended. This intention is to 
our minds made especially clear — fîrst, by the fact that, although by 
an earlier clause of the deed Sewell is made to convey lands for the 
most part, at least, belonging to others, under powers of attorney 
therefor, yet, following the attestation clause, Sewell and his wife 
(she did not sign) in terms "quitclaim to the party of the second part 
ail land, minerai, or oil privilèges that they may own or possess in the 
several counties above named" ; and, second, by the deed f rom Mary 
F. Gregory to Hughs, hereinafter mentioned. 

Unless, then, thèse interests were reconveyed by Mary F. Gregory 
to Sewell, his one-half interest therein was lost to plaintiffs. On Feb- 
ruary 15, 1872, and less than two months after the conveyance to Mrs. 
Gregory, the latter made a conveyance to Sewell reciting his previous 
conveyance to her. The question is whether this latter instrument 

i Ix)we V. Lowe, 13 Bush (Ky.) 688 ; Flanagan v. Shuck, 82 Ky. 617. 
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reconveyed the rights hère in question. Plaintiffs admit that "on the 
face of this deed much doubt is raised as to what it conveys." Judge 
Cochran recognized that the deed was ambiguous. He, however, 
thought it no more so than the deed from Mrs. Gregory to Sewell, and 
expressed the opinion that "either the deed from Sewell to Gregory 
did not cover thera [the minerai rights] or the deed from Gregory 
to Sewell did." The learned judge concluded that "in either con- 
tingency the title to one-half the minerais was left to" Sewell. 

Upon a careful considération of the record, we are unable to agrée 
with this ultimate conclusion. The District Judge rested his conclu- 
sion of an intent to reconvey to Sewell the minerai rights in question 
upon a déclaration in the deed last referred to that the party of the 
first part does "grant and convey to the said party of the second part, 
his heirs and assigns, such lands, hereditaments or possessions in her 
vested situated in the county of Morgan and state of Kentucky." This 
statement, however, is immediately followed by a récital of the con- 
veyance by Sewell to Gregory on December 25, 1871, of a large quan- 
tity of lands in Morgan and several other counties, the récital of the 
possible arising of a question as to the intent of Sewell in making that 
conveyance, and a déclaration that the deed was intended to quitclaim 
to Sewell the title to ail lands patented or granted by the common- 
wealth of Kentucky to either of the Sewells, and conveyed by them 
to Mrs. Gregory by the deed mentioned. The deed also contained 
a release of several tracts by numbers, as well as several other tracts 
by name. The lands in question are not included in the deed, unless 
in the gênerai clause first quoted. 

While this deed, standing alone, would perhaps make it more prob- 
able than otherwise that Mrs. Gregory intended by it to convey to 
Sewell the minerais in question, there is one considération (not re- 
ferred to in the opinions of the District Judge) which to our minds 
makes it highly improbable that either Mrs. Gregory or Sewell under- 
stood the deed to hâve such efïect : On the 9th day of March, 1872, 
Mrs. Gregory conveyed to John Hughs, for a stated considération of 
$480, the spécifie lands in question (and- such lands only), not only 
by courses, metes, and bounds, but expressly identified as being the 
lands conveyed by Sébastian and wife to Sewell January 23, 1865, with 
référence to the place of record, "and the same as conveyed by J. 
W. Sewell et ux. to M. F. Gregory, deed dated 25th of December, 
1871, and recorded" as specified. It seems to us incompréhensible 
that Mrs. Gregory, who was a member of the Sewell family, should 
hâve made this conveyance to Hughs less than a month after her con- 
veyance to Sewell, if the conveyance to Sewell was intended to re- 
convey, or to continue to stand as a reconveyance of, the interests in 
question to him. It is, to say the least, highly probable that the con- 
veyance to Hughs would not bave been made without Sewell's knowl- 
edge and approval. Mrs. Gregory's explanation is that she has no 
recollection of ever making any deed to Hughs, and that the reason 
for her reconveyance to Sewell was that the deed was given to her as 
security for a loan of a few hundred dollars, which was repaid. But 
this explanation, given by déposition out of court more than 40 years 
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after the conveyance, is not convincing, when considered in connec- 
tion with ail the other évidence in the case, including the fact that 
Hughs in 1875 conveyed the interests in question, which by mesne 
conveyances hâve passed to one not a party hère. We think plaintiffs 
hâve not sustained the burden of proof of showing a reconveyance 
of the interests in question to Sewell, and thus that appellees ac- 
quired by inheritance the one-half interest only belonging to their 
mother, Harriet Sewell, therein. 

[4] 4. Adverse Possession and Lâches. Section 2505 of the Ken- 
tucky Statutes prescribes a limitation of 15 years in actions for the 
recovery of real property. The section applies to actions for the 
recovery of minerai rights. Pond Creek Coal Co. v. Hatfield, supra, 
239 Fed. 626, 152 C. C. A. 456. We are hère concerned only 
with those rights (coal, oil, and gas) in the lands on the west side of 
the fork (aside from the Carter tract) and in the minerais other than 
coal in the Carter tract. The assertion of title, by adverse possession, 
to the minerais in lands other than the Carter tract, is but feebly made, 
if at ail. We think it clear that such right is not established. The 
ownership of the minerais having been severed from the ownership 
of the surface, the possession of the latter did not necessarily carry 
with it possession of the minerais. The statute thus did not begin to 
run against plaintiffs' title to the minerais until adverse possession 
thereof by défendants (Ray v. Sweeney, 14 Bush [Ky.] 1, 29 Am. 
Rep. 388) ; and the bar would not be complète unless the adverse pos- 
session was continued for the full statutory period (Wicklifïe v. En- 
sor, 9 B. Mon. [Ky.] 253; Pond Creek Coal Co. v. Hatfield, supra, 
239 Ked. 627, 152 C. C. A. 456). The Sebastians parted with the 
Carter tract in 1875, only 10 years after plaintiffs' title accrued. As 
to the remainder of the Sébastian tract, it is not established, if, in- 
deed, it is claimed, that there was ever any mining of coal thereon 
for domestic purposes. There was no commercial mining of coal on 
any part of the tract before 1901, and no oil mining before 1912; 
although Sebasticm appears to hâve given in 1889 a 10-year oil lease, 
we are cited to no évidence of opération thereunder, and this suit was 
begun in 1913. We content ourselves with saying that we find no 
persuasive évidence of open, notorious, continuons, and hostile pos- 
session for the statutory period of plaintiffs' minerai rights outside 
of the Carter tract. 

[ 5 ] As to the latter tract the situation is not the same. There was 
more or less mining for coal thereon both before and after 1875, not 
only for domestic purposes, but to some extent for purposes of sale, 
and leases for coal mining were given as early as 1888 and some 
prospecting done thereunder. The District Court has found such 
adverse possession of coal in place as to bar plaintiffs' title thereto, 
and his conclusion is not appealed from. We think the record such 
as fairly to require us to accept it as correct, apart from the effect of 
plaintiffs' failure to appeal. There is, however, no proof of actual 
adverse possession for the statutory period of the oil and gas. In- 
deed, it is asserted in défendants' brief that, "until about 1906, the 
only minerai that was known or supposed to exist upon this land was 



848 240 FEDERAL REPORTER 

the coal"; appellants' contention is that, as Carter and his predeces- 
sors in title were in possession of the land under color of title, claim- 
ing it and ail interests therein, gênerai and adverse possession for the 
statutory period of a minerai known to exist, viz. the coal, eut off 
the real owner's title to ail other minerai interests, although not known 
to exist. But this contention, we think, loses sight of the fact that 
adverse possession must, in order to divest title, be so open and no- 
torious as to afford to the owner of the right affected actual or con- 
structive notice of such adverse claim. Were the respective minerais 
held by différent owners, the title of the oil and gas owner there- 
to surely would not be eut off by an adverse possession of the coal 
interests; and it can, to our minds, make no différence in principle 
that the rights to the varions minerais are held by one person and 
under one title, for an assertion of a claimed right to mine coal by no 
means necessarily carried with it an assertion of right to bore for oil 
and gas, especially in view of the radically différent means employed 
in mining coal and in boring for oil and gas. The method employed 
in recovering coal is not an open assertion of a right to bore for oil 
or gas. Interests in thèse différent minerais are not so generally held 
together as to justify a presumption of that nature. This record is 
replète with claims of interests in coal and of interests in oil and gas 
■ — wholly separate and distinct from each other. 

[8] As to lâches: In suits in equity in the fédéral courts relief is 
not barred by lapse of time, except as it amounts to lâches or works 
an estoppel; and vvhile, for the Scike of uniformity, the fédéral courts 
accept State statutes of limitation whenever by so doing they are 
not required to abrogate their own principles, the ultimate question 
is whether, under ail the circumstances of the particular case, the 
plaintiff is chargeable with want of due diligence in failing to insti- 
tute proceedings before he did. The défense being an équitable one, 
the lapse of time and the relations of the défendants to the rights 
must be such that it would be inéquitable to permit plaintiffs to as- 
sert their rights. Estep v. Kentland Coal, etc., Co. (C. C. A. 6) 239 
Fed. 622, 627, 152 C. C. A. 451 ; Pond Creek Coal Co._ v. Hatfield, 
supra, where the subject of lâches was considered and discussed. 

We agrée with the conclusion of the District Judge that the défense 
of lâches has not been established. The delay has been great, but in 
view of the well-known fact that there was until within comparatively 
few years no gênerai or substantial development of minerai lands 
situated as were thèse in question, that commercial mining of coal was 
not begun there before 1901, nor boring for oil and gas before 1912, 
that plaintiffs did not live in the neighborhood, and that their testi- 
mony (presumably believed by the District Judge, who heard it) 
was that they had no knowledge of such development until about a 
year before this suit was begun, we cannot say that they are charge- 
able with such want of diligence in failing to earlier institute pro- 
ceedings as to equitably deprive them of relief. The fact that they 
paid no taxes on their minerai rights, in the absence of a policy of 
separate assessment and taxation, is not alone enough to bar them. 

5. The assignment addressed to the holding that the alleged ad- 
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judication of défendants' title by the decree of the Kentucky state 
court was binding on but one of the plaintifïs is not presented or 
argued in appellants' brief. It is enough to say that, regardless of 
any question of waiver, référence to the record, inckiding the opin- 
ion of the District Judge, suggests no error in this respect. The same 
considérations apply to the défense of champerty asserted below. 

It results f rom thèse views that the decree of the District Court was 
right, and should be affirmed so far as it adjudged appellants A. W. 
Sewell and Hattie F. Sewell to be the owners of two-thirds of the 
one-half interest held by Harriet Sewell in the minerais which are 
the subject of this appeal, but that the decree is erroneous, and should 
be reversed, so far as it extended such adjudication of ownership to 
the one-half interest originally held by John W. Sewell. 

The record is accordingly remanded to the District Court, with 
directions to enter a decree as modified by this opinion. The costs 
of this court will be divided. 
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CLEMENS V. SAME. 

(Circuit Court of Appeals, Sixth Circuit. February 11, 1918.) 

Kos. 3049, 3050. 

1. Municipal Corpokatioxs ©s»? — Exercise of Function. 

Two lawfully orgaiiizetl municipal corporations cannot exercise thelr 
functions over the same population and terrltory. 

2. Abatement and Revival i®=»27 — ^Absence of Necessary Parties — Inval- 

idly oaoanized municipality. 

An action in a Tennessee court on bonds, brought agalnst the town of 
Athens, an alleged municipallty, and its officiais, was defeated on tlia 
ground of the Invalidity of the organizatlon of the tovvn. Prior to ren- 
dition of the judgment of the lower court, Act Tenu. March 25, 1891 
(Acts 1891, c. 70), providlng for tlie incorporation of the city of Athens, 
was approved by the législature ; but the city was not organized until 
after the judgment of the trial court was affirmed. Held, in view of 
Mllliken & V. Code Teun. 1884, § .3559, now Shannon's Code Tenu. 1896, 
§ 4568, declaring that actions do not abate by the death or other dls- 
ability of either party, or the transfer of any interest therein, if tlie 
cause of action sur^-ives or continues, such .iudgments cannot be treat- 
ed as nullities on the theory that, as the town was deteetively incor- 
porated, there was no one In existence to represent it, for the city of 
Athens, not liaving been organized, could not hâve been brought in 
as a party. 

3. Judgment (S=>e82(2) — Conclxjsiveness — Pebsons Conclxided. 

A judgment in the state court, brought by plalntiffl's predecessor, whlch 
denied recovery on bonds issued by a purported Tennessee municipallty 
on the ground that it had not been valldly organized, is conclusive on 
plalntifC, who took the bonds with notice of the judgment. 

4. Judgment <S=3681 — C-onclusiveness — Persons Concluded. 

A judgment against plaintiffi's predecessor, denylng recovery on bonds 
on the ground that the town Issuing them was defectlvely ineorporated, 

^s^For other cases see eame topic & KEY-NUMBBR In aU Key-Numbered Digests fi Indexes 
249 F.— 54 
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is not a concluslve adjudication that a aubsequently incorporated city 
by the same name dld not assume the liabillty of such bonds. 

5. Municipal Cobporations <®=»19— Assumption of Debts — Stattjtes. 

Sp. Act Tenn. March 25, 1891, (Acts 1891, c. 70), providing for the in- 
corporation of tlie eity of Atliens, contained no language in terms charg- 
Ing the city with any obligation, regardless of its validity purporting to 
hâve been created by the town of Athens, the incorporation of which was 
determined to hâve been invalid, whlle Act Tenn. March 26, 1903 (Acts 
1903, c. 179), abollshing the charter of the city expressly provided for 
payment of the debts of the corporation so dlssolved. Held in view of 
the silence of the flrst législative act and of the fact that the defectively 
organized town had received no benefit from the bonds Issued by It, it 
must be inferred that it was not Intended that the city should assume any 
llability on account of such bonds. 

6. Municipal Corporations <S=>935 — Validation of Bonds— Statutes. 

Where bonds of a inunlcipality hâve theretofore been judieially de- 
clared invalid, a distinct and unmistakable purpose on the part of the 
législative body by statute to valldate such bonds Is essential to a re- 
covery. 

In Error to the District Court of the United States for the Eastern 
District of Tennessee; Edward T. Sanford, Judge. 

Actions by George Wescott Beyer and by William J. Clemens against 
the City of Athens, Tenn., which were heard together. There were 
judgments in each case for défendant, and plaintiiïs bring separate 
writs of error. Judgments affirmed. 

W. D. Tatlow, of Springfield, Mo., and C. W. K. Meacham, of 
Chattanooga, Tenn., for plaintiffs in error. 
J. A. Fowler, of Ktioxville, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and MACK, Circuit Judges. 

WARRINGTON, Circuit Judge. November 9, 1914, the plaintiffs 
in error each brought an action against the city of Athens in the court 
below to recover on certain bonds and attached interest coupons, nego- 
tiable in form and purporting to hâve been issued by the "town and 
corporation of Athens" on October 1, 1888, the bonds in terms ma- 
turing October 1, 1908, and the coupons semiannually. Nine pleas 
were interposed to each déclaration, and issue was joined in each case 
by the usual replication. The cases were heard before the court and 
jury upon an agreed statement of facts and were treated as though 
the actions had been consolidated ; but no formai order to that effect 
appears in the record, and on the contrary separate writs of error 
were allowed. However the cases were heard together hère, and will 
be disposed of as one cause. The plaintiffs in error, hereinafter 
called plaintiffs, and the défendant, the city of Athens, moved respec- 
tively for peremptory instructions, and under direction of the court 
the jury returned a verdict finding the issues in favor of défendant. 
Motion for new trial was overruled, and judgment entered for défend- 
ant, January 9, 1917. The plaintiffs bring error. 

The basis of both the directed verdict and the judgment in substance 
was: (1) That the court below regarded itself as bound by a deci- 

^=»Foi otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Digeste & Indexes 
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sion of the Suprême Court of Tennessee holding thèse particular 
bonds not to be binding obligations of the town of Athens, for the 
reason that under the Tennessee statutes the steps which had been 
taken to incorporate the town were void (Ruohs v. Athens, 91 Tenn. 
20, 18 S. W. 400, 30 Am. St. Rep. 858; and (2) that although during 
the pendency of Ruohs v. Athens the Législature of Tennessee enacted 
a statute incorporating "the town of Athens * * * and the inhabi- 
tants thereof " under the name city of Athens, yet it did so without in 
terms charging the city with any obligation purporting to hâve been 
made by the old town of Athens, and the learned trial judge, while 
recognizing the class of décisions which in effect hold that such an in- 
corporating act would impliedly impose liability on the city of Athens 
for such if any valid indebtedness as might then hâve existed against 
the town of Athens, ruled that the principle of those décisions could 
not be applied to any obligation which was not in any sensé binding on 
the town of Athens. 

[1-3] We think Judge Sanford was right in thèse rulings and, in 
spite of the great range of discussion and citations by counsel, this 
opinion may saf ely be confined to a considération of the two questions 
80 determined. In the first place, it is objected that Ruohs v. Athens, 
was not binding upon the trial court for the reason that the enactment 
of the statute incorporating the city of Athens operated to deprive 
the State courts of jurisdiction of the case; counsel ui^ging that the 
town of Athens, "whether a de jure, de facto, or a void municipal 
organization," as also any right in the individual défendants officially 
to represent the town, ceased to exist upon the passage of this statute, 
and that in conséquence the judgment was a nullity for want of nec- 
essary parties. It appears in the agreed statement of facts that on 
November 18, 1889, Ruohs, as the owner and holder of the identical 
bonds sued on herein, brought his suit in the chancery court of Mc- 
Minn county, Tenn., against the town of Athens, describing it as a 
municipal corporation under the laws of Tennessee, and Virgil Turner, 
mayor, and James Gettys and others, constituting what was alleged 
to hâve been the board of aldermen of the town; that on January 23, 
1891, Ruohs filed an amended bill against the same défendants and 
against varions other défendants named as having been officially con- 
nected with the municipal government of the town at the time the bonds 
were issued. In their answer défendants alleged facts challenging the 
validity of the organization of the town as a municipal corporation 
under an act of 1877 (chapter 121) and likevvise the power of the town 
to issue the bonds in suit. The défense thus made was sustained in 
both the court of first instance and the Suprême Court. In view of 
the report of the Suprême Court décision (91 Tenn. 20, 18 S. W. 400, 
30 Am. St. Rep. 858) it is not necessary to allude further to the issues 
made in that suit, the point now being simply to show the présence of 
défendants (sued as the last municipal officiais) in addition to the town 
of Athens. The scheme of the suit was, first, to hold the town of 
Athens upon the bonds in suit ; and, second, to hold the officiais indi- 
vidually who participated in the issue of the bonds, in thè: event that 
the town could not be held. It should also be stated that the décisions 
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in that case were rendered in the court of first instance April 11, 
1891, and in the Suprême Court November 17th following, and that 
while the act to incorporate the tovvn under the name of city o£ 
Athens was approved March 25th of the same year (Acts 1891, c. 70) 
still the city was not organized until 1892. According to the ternis of 
the act the first élection thereunder was not to be held until the third 
Monday of April, 1891 ; and in their brief plaintifïs' counsel call at- 
tention to a décision of the Suprême Court of Tennessee to the eflfect, 
and there is no dispute as to the fact, that on April 11, 1891 (date of 
décision of chancery court in Ruohs v. Athens), "there was no one in 
existence * * * authorized to represent the city of Athens which 
'was in esse as a légal entity' at that time, as the mayor and aldermen 
had not qualified and did not do so until about the first of January, 
1892." Burkett v. City of Athens (Tenu. Ch. App.) 59 S. W. 667. 
In other words, both décisions in Ruohs v. Athens, the one in the 
chancery court and the other in the Suprême Court, were rendered 
before the city of Athens was organized. 

In this State of facts it is not easy to follow counsel in their con- 
tention, already pointed out, that the decrees of the Tennessee courts 
in Ruohs v. Athens were nuUities because of the lack of necessary 
parties. Any efifort to bring the city of Athens into the case as a de- 
fendant or to substitute it in place of the town of Athens would natu- 
rally hâve been met by the objection that the city was not an or- 
ganized body and was not possessed of any accredited représentatives ; 
indeed this is the précise effect of the décision in Burkett v. City of 
Athens, before cited, 59 S. W. at p. 669. It is plain that the Suprême 
Court of Tennessee, as also the court of first instance, after issue was 
once joined, treated the town of Athens and its codefîndants through- 
out the pendency of Ruohs v. Athens in the respective courts as in 
fact parties to the suit, and with the same degree of certainty and prac- 
tical efïect as they treated Ruohs himself as a party. Surely ail thèse 
parties, plaintiff and défendants alike, were entitled to know whether 
recovery could be had upon the bonds or in conséquence of their issue, 
and this could not be finally ascertained until the court of last resort 
of the state should détermine the question ; and until then there was 
as much reason for the présence of the défendants as there was at 
the beginning of the suit. Further, the very argument of counsel 
impliedly concèdes that the town of Athens was an appropriate party 
until at least the statute incorporating the city of Athens was passed ; 
and it hardly can be doubted that this remained true until the city of 
Athens, with its corporate right to be and to do, was organized so as 
to be efficiently represented. 

It is true, as counsel claim, that two lawfully and fully organized 
municipal corporations cannot exercise their respective functions over 
the same population and territory at the same time (1 Dillon Mun. 
Corp. [5th Ed.] § 354, and note 2 with citations); but this rule does 
not meet the situation we hâve hère. There was not even one lawfully 
and fulîy organized corporation in existence, much less one in the ex- 
ercise of its corporate functions over the people and territory of the 
town of Athens, from the time Ruohs v. Athens was commenced until 
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after final judgment was entered therein ; and we see no reason why 
the town of Athens and its codefendants were not the proper and 
necessary parties défendant until the city of Athens was organized so 
as to enable it to exercise its legitimate powers. This is fairly 
deducible from the décision in King v. Pasmore, 3 Term Rep. 97, 130, 
131, since the absence of représentatives of the old corporation and the 
conséquent right to create a new corporation there found to exist are 
analogous to the absence of représentatives of the city of Athens until 
its organization could be effected and the right meanwhile in the town 
of Athens and its codefendants to remain and be treated as parties de- 
fendant in Ruohs v. Athens. See, also, State of Florida v. Town of 
Winter Park, 25 Fia. 371, 380, 381, 5 South. 818, followed in Town of 
Enterprise v. State ex rel., 29 Fia. 128, 141, 10 South. 740. _ It would 
therefore be going too far to hold, under the conditions pointed out, 
that the failure to attempt to niake the city of Athens a party to the 
suit operated to abate the suit ; and yet this is what the argument for 
plaintififs cornes to be. We cannot assent to such a view. It is oppos- 
ed even to the statutory provision of Tennessee which déclares that 
"actions do not abate by the death * * * or other disability of 
either party, or by the transfer of any interest therein, if the cause of 
action survives or continues" ("Milliken & V. Code 1884, § 3559, now 
Shannon's Code 1896, § 4568). Upon principle the instant case is 
not distinguishable in this respect from East Tennessee & Georgla 
R. R. Co. V. Washington Evans, 53 Tenn. (6 Heisk.) 607, 609, where 
it was held that the suit was "properly prosecuted to judgment in the 
names of the parties to the record." Swartwout v. Michigan Air 
Line R. R. Co., 24 Mich. 389, 403 ; Westwater v. Murray, 245 Fed. 

427, 434, C. C. A. (C. C. A. 6). It must follow that each 

court had jurisdiction to render decree in Ruohs v. Athens. The 
validity of the bonds was there put to a severe test, since admittedly 
Ruohs had purchased them for value, without actual notice, though 
with constructive notice, of the fatal defect in the attempt to incorpo- 
rate the town of Athens. It was not a case of irregularity in the 
issue of the bonds. The trouble was the total want of power in the 
town to issue or otherwise to bind itself upon the bonds. Ruohs v. 
Athens, 91 Tenn. 25-27, 18 S. W. 400, 30 Am. St. Rep. 858. This 
judgment was rendered before the bonds, though not before some of 
the coupons, matured ; and it is vain to say that it was not binding 
upon Ruohs and his privies. The présent plaintiffs obtained the bonds 
in suit through purchase from the heirs of Ruohs and admittedly with 
actual notice of the Ruohs suit and judgment. Since the very bonds 
now in issue were adjudged to be void as against the town of Athens, 
the issue presented upon that subject in the instant case must be 
treated as res adjudicata, and of course as binding both upon the 
court below and hère. 

[4, 5] We corne in the next place to the question whether the in- 
corporation of "the town of Athens * * * ^^d the inhabitants 
thereof * * * under and by the name of the city of Athens'' op- 
erated to charge the city with liability for payment of the bonds in 



834 249 FEDERAL REPORTEE 

suit.^ It must be conceded that the estoppel of the judgment in Ruohs 
V. Athens is not in itself conclusive of this question. It must, how- 
ever, be accepted as a postulate that the bonds were void as against 
the town of Athens. We are theref ore bound to look to the incorporat- 
ing acts just referred to for a législative purpose, if there be any so 
to charge the city of Athens ; for it cannot be assumed that the légis- 
lative body intended to impose a liability of the character mentioned, 
unless it did so in clear and unmistakable language. It is not claimed, 
and we do not find, that any of the language contained in the législa- 
tion alluded to in terms charges the city of Athens with any obligation, 
regardless of its validity, purporting to hâve been created by the 
town of Athens. If in reality it had been the intent to impose such 
a liability upon the new corporation, it would hâve been easy to say so. 
When, on March 26, 1903, the Législature abolished the charter of the 
city bearing date March 25, 1891, it expressly provided for payment of 
the debts of the corporation so dissolved (see référence before set 
out in margin) ; and the significance of this express provision is aug- 
mented by the fact that nothing in the nature of a curative provision 
has ever been enacted in respect of the bonds hère involved. The rea- 
son for the silence of the Législature in respect of thèse bonds may well 
be inferred from the fact that the town of Athens never received any 
considération for the issue of the bonds. It appears in the agreed 
statement of facts that the bonds were executed by the acting may or 
and board of aldermen of the town under proceedings regular in form 
and taken in pursuance of authority conferred by the statutes of 
Tennessee on municipal corporations that were "duly incorporated 
as such" under the act of 1875 (chapter 92), amended by the act of 
1877 (chapter 121) ; and it is recited on the face of the bonds that they 
were issued "in payment of a subscription for stock in the Nashville & 
Tellico Railroad Company, pursuant to the statutes of said state au- 
thorizing towns and municipal corporations to subscribe for stock in 
railroads and to issue their bonds in payment theref or"; yet it is 
agreed that none of this stock was ever issued to the town of Athens 
or to any one in its behalf, and we find nothing to indicate that the 
railroad was ever constructed in or about the city of Athens, or for 
that matter elsewhere. Certainly, if we bear in mind the absence of 
anything in the incorporating acts to indicate a purpose to provide for 
payment of the bonds, the instant case cannot be treated the same as it 

1 This incorporating statute was a spécial act, approved March 25, 1891 
(Acts 1891, p. 177). Another act was approved March 26, 1903, In terms 
abolishing this diarter and empowering the board of mayor and aldermen, 
with the recorder, to pay the liabilities of the city, not the town, of Athens, 
from funds on hand and to be collected in the form of taxes, etc. (Acts 
1903, p. 417) ; on the followlng April 7th another spécial act was passed to 
incorporate the city of Athens under the name of "the mayor and alder- 
men of the city of Athens," changing in some measure the territorial limita 
and investing the new corporation with powers similar to those created under 
the act of March 25, 1891 (Id., pp. 923 to 938); and again, on February 
5, 1909, the previous corporate name, city of Athens, was restored (Acts 
1909, p. 63), and it is agreed that the présent défendant is the corporation that 
was created April 7, 1903, under the restored name given by the act of Feb- 
ruary 5, 1909, as stated. 
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might hâve been if the town of Athens had received, and the city of 
Athens were now in the enjoyment of, a full considération for the 
bonds. It might well be that in such a situation the city of Athens 
could not both retain the benefits derived tinder the bonds and refuse 
to pay them; and, further, it may be conceded hère as it was below, 
that if the bonds had constituted a vahd debt of the town of Athens 
the subséquent incorporating act would hâve been sufficient to fix Ha- 
bihty for them upon the city of Athens ; but plainly thèse questions 
do not arise. 

[6] We therefore hâve a case vvhere a town, affected by a fatal in- 
firmity in its attempt to incorporate, issued bonds which by reason of 
such infirmity were adjudged to be void instruments, and where never- 
theless it is now sought to recover upon the bonds in the absence of any 
statutory provision tending to show a législative purpose to validate 
them or in any form to impose liability for their payment. Such 
législative omissions cannot, of course, be supplied by a court. It re- 
sults, in our judgment, that the case is ruled by Hays v, HoUy Springs, 
114 U. S. 120, 126, 5 Sup. Ct. 785, 788 (29 L. Ed. 81). Certain bonds 
of the city of HoUy Springs were there involved, together with a stat- 
ute rehed on as a curative act. Relief was denied, Mr. Justice Blatch- 
ford saying: 

"The intention of the législature to conflrm and ratify the subscriptlon in 
question cannot be aseertained, wltli certalnty, from the language of the act, 
which is too vague to form the basis of so important an authority as that 
sought to be deduced from it. As is sald in State v. Stoll, 17 Wall. 425, 436 
[21 L. Ed. 650], if the Législature intended to do wliat is claimed, 'it was 
bound to do it openly, intelligibly and in language not to be misunderstood,' 
und 'as a doubtful or obscure déclaration would not be justifiable, so It is 
not to be imputed.' Eveu a bona fide holder of a municipal bond is bound 
to show législative authority in the issuing body to create the bond. Eecltals 
on the face of the bond, or acts in pals, operating by way of estoppel, may 
aire irregularities in the exécution of a statutory power ; but they cannot 
ereate it. If, as in the présent case, législative authority was wanting, the 
bond has no validity." 

We are the more content to deny relief because of the admitted 
fact that the bonds were obtained by plaintiffs nearly 6 years after 
their maturity, and, as we hâve in substance said, with actual notice 
of the fact that they had been declared void in Ruohs v. Athens more 
than 22 years before; the bonds were purchased for less than 3 per 
cent, of their face value, subject to a provision that the sellers should 
receive in addition 20 per cent, of any recovery, though it must be 
said that the sellers are not responsible for any of the costs or ex- 
penses of the suit. 

The judgment is affirmed. 
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HARRIMAN NAT. BANK v. HUIBT et al. 
(Circuit Court of Appeals, Fourth Circuit. November IG, 1917.) 

No. 154a 

1. Exemptions <3=550(1) — Litk Insctbance — Construction of Statute. 

Clv. Code S. O. 1912, § 2721, provides that life Insurance payable to a 
marrled woman, or to lier and her cMldren, shall be exempt from the 
clalms of credltors of her husband, wlth a provlso that, if the premium 
pald In any one year from funds of the husband shàll exceed |500, the 
exemption shall not apply to so mueh of said premium as shall be in ex- 
cès» of $500, but such excess, wlth Interest, "shall inure to the benefit of 
such credltors." Held, tliat under such statute, construed In connection 
wlth section 3455, whlch makes every conveyance wlth tntent to hlnder, 
delay, or defraud credltors void as to credltors affected thereby, ail pre- 
miums pald by a husband In excess of $500 In any one year are recover- 
able, with interest, by hls credltors In case he dies Insolvent, without 
regard to hls solvency or Insolvency at the tlme of their payment; but 
the Insurance purchased wlth premiums up to $500 per year belongs ex- 
dusively to the wife, and cannot be taken to pay such clalms of credltors. 

2. Exemptions <S=al02 — Life Insurance — Feaud or Insureb. 

That a husband obtalned money by fraudulent représentations wlth 
whlch to pay premiums on life Insurance policies payable to hls wlfe does 
not render the proceeds of such policies subject to the clalms of hls 
credltors, where they are exempted by statute and the wife was not a 
party to the fraud. 

3. Exemptions <g=>104 — Assiqnment of Life Insurance Poucies — Rights oï 

Beneficiahy. 

A wlfe, who is beneficiary In life Insurance policies procuréd by her 
husband, does not lose her interest therein by permittlng thelr asslgn- 
ment as security to a creditor of her husband, and thelr reassignment to 
her by the creditor Is not a diversion of assets by the husband In fraud 
of hls credltors. 

4. Exemptions <S=»50(1) — Life Insubancb — Premiums Paid bt Beneficiaby. 

Where a husband deposited bonds to secure payment of a premium on 
a Ufe Insurance policy payable to his wlfe, and after hls death the 
wife redeemed the bonds and turned them over to his estate, she was 
equltably entitled to the amount of the premium pald for thelr rédemp- 
tion, although, if It had been pald by the husband, It would hâve been 
subject to his debts. 

Knapp, Circuit Judge, dlssenting in part 

Cross-Appeals from the District Court of the United States for the 
Eastern District of South Carolina, at Charleston; Henry A. M. 
Smith, Judge. 

Suit in equity by the Harriman National Bank against Lucy C. 
Huiet, Katharine R. Huiet, the Frankhn Sugar Refining Company, the 
Southeastern Life Insurance Company, and the Dime Savings Bank 
and George H. Moft'ett, administrators d. b. n. of Caleb B. Huiet, de- 
ceased. From the decree, complainant appeals, and défendant Lucy 
C. Huiet files cross-appeal. Modified and affirmed. 

For opinion below, see 244 Fed. 216. 

^=3For otber cas«B see sam* topic t KBY-NUMBER In ail Key-Numbered DigesU £ Indexe* 
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Augustine T. Smythe, of Charleston (Henry Buist and George L. 
Buist, both of Charleston, S. C, on the brief), for Harriman Nat. Bank 
and administrators d. b. n. of Caleb B. Huiet. 

Walter B. Wilbur, of Charleston, S. C. (Alfred Huger, of Charles- 
ton, S. C, on the brief), for Lucy C. Huiet, Katharine R. Huiet, and 
Franklin Sugar Refining Co. 

J. P. K. Bryan, of Charleston, S. C, for Lucy C. Huiet. 

Before PRITCHARD and KNAPP, Circuit Judges, and CONNOR, 
District Judge. 

PRITCHARD, Circuit Judge. This is a suit in equity instituted 
in the District Court of the United States for the Eastern District of 
South Carolina by the Harriman National Bank, of the city of New 
York, to subject certain iife insurance policies on the life of Caleb 
B, Huiet, an insolvent décèdent, to the payment of certain debts. 

It appears that the décèdent was a merchandise broker in the city 
of Charleston, S. C, carrying on a large business there and in other 
markets; that he became insolvent prior to the 31st day of March, 
1914, and on that day made a statenient in writing of bis financial 
condition to the Plarriman National Bank, of New York, for the pur- 
pose of securing a loan. It is insisted that this statement, which pur- 
ported to bave been taken from his books of accounts, was not taken 
from the same, that the figures given at that time showing him to be 
a man of wealth were entirely false, and that he thereby practiced a 
fraud against the Harriman National Bank. It is f urther insisted that 
the Harriman National Bank, by virtue of such fraudulent statement, 
loaned to Caleb B. Huiet the sum of $30,000, without security, in two 
loans of $15,000 eacli. It appears that the notes representing thèse two 
loans were each renewed once. However, no payments of any kind 
were made upon the renewal notes, and they are still due and owing. 

It further appears that at the time of this transaction décèdent was 
investing heavily in life insurance, payable to his wifc; his life in- 
surance policies at the time of his death, April 8, 1916, amounting 
to $215,000 face value. It is insisted that at that time his assets 
were practically nothing. Lucy C. Huiet, the widow of the décèdent 
and principal beneficiary of the policies, and Katharine R. Huiet, a 
daughter, were made parties respondent to the suit ; also the Frankhn 
Sugar Refining Company, which it is alleged was more or less involv- 
ed in Huiet's fmancial afïairs, and the Southeastern Life Insurance 
Company, which had not at that time paid two of the policies, were 
made joint respondents. It appears that thèse two policies hâve since 
been paid into the court, and the Southeastern Life Insurance Com- 
pany no. longer bas any interest in this suit. George H. Moffett and 
the Dime Savings fiank, of Charleston, S. C, were subsequently 
brought in as administrators d. b. n. of deceased. 

The appellee Lucy C. Fluiet in her answer avers that she has no 
knowledge as to the exact amount Or présent status of her husband's 
indçbtedness, and further allèges ; 

"Thiit this (lefeiiiiant is inforined and lielieves that said indebtedness was 
lu.no way or manner incurred by any fulse or fraudulent représentations o£ 
tUe said Caleb B. Huiet." 
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She further dénies on information and belief — 

"tbat at the time that the sald indebtedness arose Caleb B. Iluiet was serf- 
ously financially embarrassed, and further avers that to the best oî her 
knowledge, information and bellef, the said Caleb B. Hulet was at the time 
of the making of such Indebtedness fully solvent; and she further dénies 
that she at auy time conspired or connived with the sald Caleb B. Hulet, or 
any other person or persons whomsoever, to cause any diversion of the funds 
of the said Caleb B. Hulet as alleged in the blll of complaint." 

It is further denied by the défendant that she had any knowledge of 
the alleged insolvency of her husband at the time of payment on ac- 
count of premiums due on the insurance policies in question. Numer- 
ous other averments are contained in the answer, but we think that 
those we mention are sufficient for the purposes of this opinion. 

The court below rendered a decree, dated December 23, 1916, in 
which it was adjudged that the creditors were entitled to the sum of 
$1,725.13, with interest from the average date of payment of premiums 
in the year 1914, and refused ail other relief to the creditors. Sub- 
sequently, none of the creditors having filed a supersedeas, the im- 
pounded f und was paid over to Lucy C. Huiet, excepting the sum above 
mentioned awarded to the creditors. This cause comes hère on appeal 
and cross-appeal. 

It is insisted by appellant that the court below erred in not decree- 
ing that it was entitled to ail the proceeds of the insurance where the 
policies were payable to the wife of décèdent; the first assignment 
being in the following language : 

"That his honor, the District Judge, erred in falUng to flnd as a matter 
of law that, when assets of an insolvent are dlverted to the purchase of In- 
surance in fraud of creditors, the proceeds of the policies so purchased 
should be applied to the payment of the debts of those creditors — not merely 
the amount dlverted." 

By this assignment it is assumed that the décèdent purchased insur- 
ance out of his assets while insolvent. It appears from the évidence 
that the policies of insurance on the life of Caleb B. Huiet at the date 
of his death, and payable to his wife as beneficiary, with the excep- 
tion of the policy for $25,000 in the New York Life Insurance Com- 
pany, vi'ere taken out prior to the date of the insolvency of décèdent, 
as found by the court below. It also appears that at the time this 
policy was taken out décèdent, not being able to pay the premium in 
cash, deposited two bonds as collatéral security in payment of the same, 
but that after the death of décèdent the widow redeemed thèse bonds 
and turned them over as part of the assets of the décèdent. We will 
pass upon the légal effect of this transaction later on. 

[1] The second assignment, in our opinion, raises the real and most 
important question involved in this controversy. This assignment is 
in the following language : 

"That his honor, the District Jndge, erred in failing to flnd as a matter 
of law that section 2721 of volume 1 of the Code of Laws of South Carollna, 
1912, when construed with section .3455 of the same volume, means to ex- 
empt from the clalms of creditors of the two insured such amiount of a 
policy or iwllcies of insurance as is purchased with premiums to the amount 
of |500 per annum." 
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Section 3455 of the Code of Lavvs of South Carolina (1912) is as 
f oUows : 

"Every feoffmeut, glft, grant, aliénation, bargaln, and conveyance of lands, 
tenements, or hereditaments, goods, and chattels, or of any of them, or of 
&ny lease, rent, commons, or otlier profit or charge out of the same, by writing 
or otherwlse; and every bond, suit, judgment, and exécution, whlch may be 
had or made, to or for any Intent or purpose to delay, hlnder, or defraud 
credltors aud others of their just and lawful actions, sults, debts, aceounts, 
damages, penalties, and forfaitures, shall be deemed and taken (only as 
agalnst that person or persons, hls or thelr helrs, suceessors, executors, ad- 
mlnlstrators, and assigna, and every of them, whose actions, sults, debts, 
aceounts, damages, penaltles, and forfeitures, by such guileful, covlnous or 
fraudulent devlces and practlces as is aforesaid, are, shall, or mlght be In 
any ways disturbed, hlndered, delayed, or defrauded) to be clearly and 
iitterly void, frustrate, and of none effect ; any pretence, color, felgned con- 
sidération, expressing of use, or any other matter or thing to the contrary 
notwlthstanding." 

Also section 2721 is applicable, and should be considered together 
with the section which we hâve just qnoted. It is as foUows: 

"A poUcy of Insurance upon the Ufe of any person whlch has already been 
or may hereafter be taken out in whlch it Is expressed to be for the benefit 
of any married woman, or of herself and her chlldren, or of herself and 
children of her husband, whether procured by herself or her husband, shall 
inure to the use and benefit of the person or persons for whose use and bene- 
fit It Is expressed to be taken out ; and the sum or net amount of the Insur- 
ance becoming due and payable by the terms of the policy shall be payable 
to the person or persons aforesaid, free and dlscharged from the claims of the 
représentatives of the husband, or of any of hls credltors, or any party or 
parties clalmlng by, through or under hlm or them or elther of them: Pro- 
Tided, however, that If the premlum pald In any one year out of the property 
or funds of the husband shall exceed the sum of five hundred dollars, the 
exemption from the claims of the credltors of the husband shall not apply to 
so much of said prénilum so pald as shall be In excess of five hundred dol- 
lars, but such excess, with the Interest thereon, or so niuch thereof as may 
be necessary, shall enure to the benefit of such credltors If the same be 
necessary for thelr payaient." 

Section 3455 is practically a re-enactment of the statute of Eliza- 
beth, which was intended to prevent one, by donation or otherwise, 
from disposing of his property so as to avoid the payment of his debts. 
However, this section is limited, as we will see, to a certain extent, by 
the second section which we hâve quoted. 

The statutes of South Carolina clearly indicate a purpose to guard, 
as much as possible, the rights of married women. A striking illus- 
tration of this is the statute which prevents one from obtaining a di- 
vorce after once being lawfully married. Thèse statutes, as we hâve 
said, should be considered in pari materia, in order that we may as- 
certain the extent of the limitation contained in section 2721. It was 
obviously the purpose of the Législature to go as far as possible in pro- 
tecting the rights of credltors as against one who might become insolv- 
ent by purchasing Insurance for the wif e ; but when thèse two statutes 
are considered together it is clear that the Législature also intended to 
safeguard the rights of the wife. The Législature no doubt consid- 
ered it improper to permit a husband to divert ail of his assets under 
the guise of providing for his wife. Hence the provision in the stat- 
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ute that any money invested in insurance, together with the interest 
thereon, in excess of the sum of $500, should be subject to the pay- 
ment of a husband's debts ; that if the premium of any one year out 
of his property or funds should exceed this amount that the exemption 
in favor of the creditors "shall not apply to so much of said premium 
so paid as shall be in excess of five hundred dollars, but such excess, 
with the interest thereon, or so much thereof as shall be necessary 
shall inure to the benefit of such creditors if the same be necessary 
for their payment." This was intended to limit the provisions of sec- 
tion 2721, which, as will be seen, provides that, where insurance is 
taken out in favor of the wife and children, "it shall inure to the use 
and benefit of the person or persons for whose benefit it was secured," 
and further provides that the net amount of the insurance thus ob- 
tained shall be "free and discharged from the claims of the représenta- 
tives of the husband, or any of his creditors, or any party or parties 
claiming by, through or under him or them or either of them." 

Under the provisions of this statute it would be absurd to say that 
one could not, by taking out insurance and paying for the same out 
of his own money or property, by this method provide a sum sufficient 
to protect his wife and children after his death. This principle was 
annunciated in the case of Central Bank of Washington v. Hume, 128 
U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370. That portion of the opinion 
pertinent to this question is in the f ollowing language : 

"Mrs. Hume vviis confeissedly a contracting party to tlie Maryland poliey ; 
and as to the Connecticut coutracts the statuts of the state where they were 
luade and to be ii(»rt'ormed expllcitly provided that a poliey for the benefit of 
a married woniau shall inure to her separate use or that of her children ; 
but if the annual premium exceed three hundred dollars, the amount of such 
excess shall inure to the benefit of the creditors of the i>erson having the 
preniiums. The rights and benefits glven by the laws of Connecticut in this 
regard are as much part of thèse contracts as if Incorporated therein, not 
only because they are to be taken as If entered Into there, but because thpre 
was the place of ijerformanee, and the stipulation of the parties was made witJi 
référence to the laws of that place. * * * xjjg obvious distinction be- 
tween tlie transfer of a poliey taken out by a person upon his insurable in- 
terest in his own life, and payable to himself or his légal représentatives, and 
the obtaining of a poliey by a person upon the Insurable interest of his wife 
and cliildren, and payable to them, has been repeatedly recognized tjy the 
courts. Thus in JOlliott's Appeal, 50 Pa. 75 [88 Am. Bec. 525], where the 
policies were issued in the name of the husband, and payable to himself or 
bis Personal représentatives, and while he was Insolvent were by him trans- 
ferred to trustées for his wife's benefit, the Suprême Court of Pennsylvania, 
while holding such transfers void as agaiust creditors, say: 'We are to be 
understood in thus decidlng this case tliat we do not mean to extend it to 
policies effected witliout fraud directly and on their face for the benefit of 
the wife, and payable to her; such policies are not fraudulent as to creditors, 
and are not touched by this décision.' In the use of the words 'without fraud,' 
the court evidently nieans actual fraud partlcipated in by ail parties, and not 
fraud inferred from tlie mère fact of insolvency ; and, at ail events, in Mc- 
Cutcheon's Appeal, 99 l'a. i;{7, tlie court say, referring to EUiott's Appeal: 
'The policies in tliat case were effected In the name of the husband, and by 
liim transferred to a trustée for his wife at a time when he was totally in- 
solvent. They were held to be valuable choses in action, the property of 
the assured, liable to the payment of his debts, and hence their voluntary 
asslgnmeiit operated in fraud of creditors, and was void as against them 
under the statute of 13 Elisabeth, llere, bowever, the poliey was effected in 
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tlie name of the wife, and In point of fact was given under an agreement 
for the surrender of a previous poliey for the same amount also issued in the 
wife's name. * * * The question of good faith or fraud only arises in 
the latter case ; that is, when the tltle of the beneflciary arises by assign- 
ment. When it exists by force of an original issue in the name, or for the 
benefit of the beneflciary, the tltle is good, notwithstandlng the claims of 
ereditors. * * * There is no anomaly in this, nor any confliet with the 
lotter or splrlt of the statute of Elizabeth, hecause in such cases the poUcy 
would be at no time the property of the assured ; and hence no question 
of fraud in its transfer eould arlse as to his ereditors. It is only in the 
case of the assignment of a pollcy that once belonged to the assured that the 
question of fraud can arise under this act.' And see /Etna Nat. Bank v. U. S. 
IJfe Ins. Co. [C. C] 24 Fed. 770; Pence v. Makepeace, 65 lud. 345; Succes- 
sion of Hearing, 26 La. Ann. 326 ; Stigler v. Stigler, 77 Va. 163 ; Thompson 
V. Cundlff, 11 Bush [Ky.] 567. 

"CoHceding, then, in the case In hand, that Hume paid the premlums out of 
hls owu money, when insolvent, yet, as Mrs. Hume and the chlldren survived 
him, aud the contracts covered their insurable interest, it is dlfflcult to see 
upon what ground the ereditors, or the admlnistrators as representlng them, 
eau take uway from thèse dépendent ones that which was expressly secured 
to them in the event of the death of their natural supporter. The interest 
insured was neither the debtor's nor his ereditors'. The contracts were not 
payable to the debtor, or his représentatives, or hls ereditors. No fraud on 
the part of the wife, or the chlldren, or the Insurance company, is pretended. 
In no sensé was there any gift or transfer of the debtor's property, unless the 
amounts paid as preuiiums are to be held to constitute suf:h gift or transfer. 
This seems to hâve been the view of the court below, for the deeree awarded 
to the complainants the premlums paid to the Virginia Company from 1874 to 
1881, inclusive, and to the other companies from the date of the respective 
policles, amountlng, with interest to January 4, 1883, to the sum of $2,698.10, 
which sum was directed to be paid to Hunie's admlnistrators out of the 
money which had been paid into court by the Maryland and Connectleut 
Mutual Companies. But, even though Hume paid this money out of hls own 
funds when Insolvent, and if such payment were withln the statute of Eliza- 
beth, this would not give the ereditors any interest in the proceeds of the 
policles, which belonged to the beneflciaries for the reasons already stat- 
ed. * * • It in some cases payments of premlums nilght be treated as 
gifts inhlbited by the statute of Elisabeth, can they be so treated hère? 

"It is assumed by the complainants that the money paid was derlved from 
Hume himself, and it is therefore argued that to that extent his means for 
payment of debts were impaired. 'That the payments contrlbuted in any 
appréciable way to Hume's insolvency, is not contended. So far as pre- 
mlums were paid in 1880 and 1881 (the payments prlor to those years havlng 
been the annual .sum of |196.18 on the Virginia ix)licy), we are satisfied from 
the évidence that Hume reeeived from Mrs. Plckrell, his wife's mother, for 
the benefit of Mrs. Hume and her family, an amount of money largely in 
excess of thèse payments, after deducting what was returned to Mrs. Plckrell, 
and that in paying the premlums upon procuring tlie policles in the Maryland 
and the Connectleut Mutual, Hume was appropi-iating to that purpose a part 
of the money whkh he consldered behig tluis held in trust; and we thlnk 
that, as between Hume's ereditors and Mrs. Hume, the money placed in 
Hume's hands for his wife's benefit is, under the évidence, équitable as much 
to be accounted for to her by Hume, and so by them, as is the money paid 
on her account to be accounted for by lier to him or them. * * * This 
argument in the interest of ereditors concèdes that the debtor may right- 
fuUy préserve his family from suffering and want. It seems to us that the 
same public pollcy which justifies this, aud recognizes the support of wife 
and children as a positive obligation In law as well as morals, should be ex- 
tended to protect them from destitution after the debtor's death, by permitting 
him, not to accumulute a fund as a permanent provision, but to dévote a mod 
erate portion of hls earniugs to keep on f oot a securlty for support already, or 
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whieh could tliereby be, lawfully obtalned — at least to the extent of reqtiirlng 
tliat, under such circunistances, the fraudulent.lntent of both parties to the 
transaction should be inade ont. And inasmuch as there Is no évidence from 
whlch such Intent on the part of Mrs. Hume or the Insurance companies 
could be Inferred, in our judgment noue of thèse premlums can be reeovered. 
"The decree Is affirmed, except so far as It directs the payment to the ad- 
ministrators of the premlums lu question and Interest, and, as to that, la 
reversed, and the cause remanded to the court below, wlth directions to pro- 
ceed in conforniity wlth thls opinion." ' 

Also we find the following on page 3794 of volume 4, Cooley's 
Brief s on Law of Insurance : 

"The question as to the efCect of the ihsolveney of Insured upon the distri- 
bution of the proceeds of a poUcy payable to insured's famlly has been treated 
by the courts as governed by the princlples determlnlng the effect of fraudulent 
conveyances, rather than by any part of the Insurance law. There are, 
however, numerous cases treatlng the effect of statutes providlng for an ex- 
emption of the proceeds of llfe poUcles from the clalms of credltors, whlch 
may be properly consldered hère. And It may not be out of place to state 
the gênerai rule that In the absence of a spécial statute the Insolvency oif 
Insured will give the credltors no clalm upon the proceeds of a poUcy pro- 
«•ured without the expendlture of any money by Insured during insolvency 
(Hrst Nat. liank v. Simpson, 152 Mo. 638, 54 S. W. 506), and that, though 
some of the premlums may hâve been pald during insolvency, thls wlU not 
necessarlly subject the proceeds ot the poUcy to the payment of Insured's 
<lebts, even to the extent of the premlums so pald (Central Nat. Bank v. 
Hume, 128 U. S. 1&5, 9 Sup. (3t. 41, 32 L. Ed. 370; contra Fearn v. Ward, 
80 Ala. 555, 2 South. 114). AU the statutes bearlng on the exemption of llfe 
policies or thelr proceeds seem based on the theory that, in the absence of 
an expressed eontrary intent, the object of an ordinary llfe Insurance poney 
should be consldered as the protection of Insured's famlly after hls death, and 
that thls object and désire is laudable and in accordance wlth public poUcy. 
They provide, In substance, that the proceeds of llfe Insurance policies taken 
out for the beneflt of certain classes of beneflclarles shall be free from the 
clalms of credltors ; but in some states Insurance in excess of certain spec- 
Ifled amouuts, or proeured while the insured was Insolvent, is declared not 
«xempt" 

The court below held, as we hâve stated, that credltors were only 
«ntitled to the premlums pald In any one year in excess of the sum of 
$500, and interest thereon, after the date deceased became insolvent, 
and while, technically speaking, appellants by assignment of error do 
not raise the question as to whether any premiums pald in excess of 
$500 at any time prior thereto, when deceased was solvent, should be 
treated as subject to the payment of the debts of deceased, however, to 
interpret this statute, in view of the facts set forth in the record, we 
feel called upon to pass upon that question also. 

In enacting this statute the Législature no doubt caref ully consldered 
the whole situation, wlth a view of adopting a plan by whlch it could 
prevent the husband from diverting more than $500 of his assets for the 
purpose of purchasing Insurance for his wife by providlng that 
after that amount had been purchased any additional money used for 
that purpose should be treated as a conversion of his assets, so that if 
he should become insolvent the creditors would be entitled to any 
such amount, together with interest on the saine. This, we think, is a 
fair and équitable provision. 
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It is urged that, where one is solvent, during such time as ht re- 
mains solvent he may dispose of his property as he sees fit. Ordina- 
rily this is truc, but the Législature of South Carolina evidently in- 
tended by the enactment of this statute to provide against the contin- 
gency of insolvency in the interest of the creditors of the husband, 
and therefore, without mentioning insolvency or without fixing any 
particular time for the limitations contained in the statute to become 
effective, simply provided that only $500 of his assets should be ex- 
empt, so that in the event he should become insolvent that portion of 
his assets which he invested in excess of $500 in purchasing Insurance 
should become subject to the payment of his creditors at his death. 

It is also contended that the construction which we feel impelled 
to place upon this statute, in many instances, would work a great hard- 
ship upon the wif e ; that where one pays premiums on a policy for 20 
years or more that such premium would, in the aggregate, absorb the 
face value of the policy at the death of the insured. In this connec- 
tion it should be borne in mind that the whole amount of insurance 
purchased in any one year by the payment of premiums amounting 
to $500 belongs exclusively to the wife at the death of the husband. It 
is a matter of common knowledge that one may purchase as much as 
$8,000 or $9,000 of insurance by the payment of $500, and the proba- 
bilities are that in the majority of instances policies would not run for 
more than 10 or 15 years ; but, even if they should, such fact would not 
iustify us in reading into the statute a proviso which was not placed 
there by the Législature for the purpose of avoiding a contingency 
which might arise under the statute. 

By this législation the wife is entitled, as against creditors, to the pre- 
mium up to the amount of $500 and the face value of the policy. It is 
perf ectly clear that any insurance that the husband might be able to pur- 
chase by paying premiums to the extent of $500 for any one year be- 
longs exclusively to the wife, and is therefore not sUbject to the pay- 
ment of any debts that the husband may hâve contracted ; and we think 
this is true, even if the husband should be insolvent at the time that 
he takes out the insurance policy, inasmuch as the word "insolvency" 
is not contained in section 2721, which excludes the idea that it was the 
purpose of the Législature to prevent the wife from enjoying the 
benefits accruing under the policy, subject to the limitations which we 
hâve already mentioned. It is clear, we think, that where policies are 
taken out in addition thereto that the wife is entitled to any and ail 
insurance accruing thereunder, save the premiums and interest there- 
on, as we hâve stated. In other words, this statute clearly indicates 
a purpose on the part of the Législature to permit the husband to pur- 
chase any amount of insurance, but to limit the amount of insurance 
that the wife would be entitled to at his death to such balance as might 
remain after deducting therefrom the premiums and interest thereon. 

Décisions in other states where statutes somewhat similar to this are 
in force support this conclusion. The statute of South Carolina and 
that of New York bearing upon this question are identical as to the 
pomt involved herein, the statute of New York being in the following 
language : 
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"When the premlmn pald In any year out of the property or fuuds of the 
husband shall exceed $500, sueh exemption from such clalms ahall not apply 
to so much of the sald premlum so pald as shall be in excess of $500, but such 
t'xcess * * * shall inure to the beneflt of hls credltors." Laws N. Y. 
1870, e. 277. 

The above statute was amended by the Législature of New York 
in 1896, the following language being employed: 

Wlieu the premlum pald In any year out of the $500. and sueh excess 
shall Inure to the benefit of Insurance purchased by premlums In excess of 
$500 prluiarily Uable for the husbaud's debts. Laws 1890, c. 272. 

In referring to the statute before it was amended, in the case of 
Kittel V. Domeyer, 70 App. Div. 134, 75 N. Y. Supp. 150, the court 
said: 

" * • * Only so much of the premlum pald as was In excess of $500 
should Inure to the beneflt of credltors ; that is, not one, but ail, of the credl- 
tors of the deeeased husband, and such excess was cvldently intended to be 
admlnistered as part of hls estate aîid in that way distrlbuted pro rata 
among ail the credltors accordlng to their respective clalms." 

The court in that case, in construing the statute as amended, also 
said: 

"The principal and substantially the only change whlch seems to hâve been 
made by the act of 1896 was that the excess of premlum was not the fund 
whlch was to luure to the beneflt of credltors, but that the Insurance pur- 
chased by premlums in excess of $.ô00 should be 'primarily' Uable for the 
husband's debts. and should be no longer free from the clalms of credltors 
and représentatives of the husband," 

In view of the amendment to the New York statute on this subject, 
wherein it is expressly declared that the insurance purchased by 
premiums in excess of $500 should be liable for the husband's debt, 
and the décision of the appellate court of that state as to the meaning 
of the original sîatute and the amendment thereto, it is easy to dis- 
tinguish the case which we hâve just quoted from the case at bar, and 
when we consider the f act that the South Carolina Code was f ashion- 
ed after the New York Code, and its provision in respect to this mat- 
ter being in practically the same language, leaves little doubt, if any, 
as to the construction to be placed upon the South Carolina statute. 

[2] It is expressly denied by Mrs. Huiet that she had any knowl- 
edge of the alleged fraudulent transactions of her husband, or that 
she entered into any conspiracy with him to def raud his credltors, and 
there is not a scintilla of évidence to contradict this averment. How- 
ever, it is insisted by plaintiff that the décèdent by false and fraudu- 
lent représentations secured the money from appellant with which to 
purchase the insurance in question. The court below found as a fact, 
as we hâve already stated, that ail the premiums paid for insurance 
by the husband, with one exception, were paid anterior to the time 
that he became insolvent, and we think the évidence amply justifies 
this findihgi However, we fail to see how any fraudulent and false 
fepfeseritatiohs thé décèdent may hâve made to appellant to obtain 
thonèy Gould âffect the right of the wifè to enjoy the benefit ôf the ex- 
emptions to which she was entitled under a législative grant. 



HAERIMAN NAT. BANK V. HUIET 865 

[3] The fifth assignment of error is in the foUowing language: 
"That his honor, tlie District Judge, erred in failing to flrid as a matter 
of law that when tlie Franklin Sugar Reflning Company became wlUing to 
surrender the polleies of life Insurance In the Southeastem Life Insurance 
Company for 1(30.000, the act of O. B. Huiet in having thèse polleies as- 
signed to his wlfe rather than to hls credltors (Huiet at that tlme having 
power of appointment over the polleies), was a diversion of assets in fraud 
of hls eredltors." 

It is also insisted that at the time this assignment was made, even 
though the wife before such assignment would hâve been entitled to 
receive the benefits thereunder at the death of her husband, that the 
assignment of the wife to the Franklin Sugar Refining Company as 
a créditer would hâve changed the contract of insurance so as to ter- 
minale any interest that she might hâve had therein, and, further, that 
the reassignment by the creditor of thèse policies in favor of the wife 
constituted a fraudulent conveyance on the part of Huiet. 

It would be unreasonable to hold that a wife who had an interest 
in life insurance policies, as in this instance, by making an assignment 
to aid her husband temporarily to bridge over his financial troubles, 
thereby relinquished any right or title which she may hâve had to the 
insurance accruing thereunder, and it would be manifestly unjust un- 
der such circumstances to hold that any reassignment made by the 
creditor, so as to reinvest the wife with her interest therein, was a 
fraudulent transaction as respects the other creditors of the husband. 
We think that this is so plain that it is not necessary to cite many au- 
thorities in support thereof. In passing, however, we will cite the 
case of Palmer v. Mutual Life Ins. Co,, 38 Mise. Rep. 318, 17 N. Y. 
Supp. 869 ; also the case of McNevins v. Prudential Ins. Co. of Amer- 
ica, 57 Mise. Rep. 608, 108 N. Y. Supp. 745, wherein the Suprême 
Court held that the cancellation of the debt of necessity extinguished 
the creditors' interest, which, at most, was only conditional, and that 
by cancellation of the debt and the reassignment of the policy the 
berieficiary becomes reinvested with the title to the same, and occupies 
precisely the same position that she occupied at the time the policies 
were taken out in her favor. It follows that the court below was liot 
in error as respects its ruling on this point. 

[4] The court below held that, inasmuch as Mrs. Caleb B. Huiet 
redeemed the bonds which had been placed as collatéral by her hus- 
band, as found by the court below, and returned thèse bonds to the 
estate, thereby increasing the assets of the deceased to that extent, 
that in equity she would be entitled to such premium as was paid 
thereon. We think that in view of the facts this ruling was eminently 
proper. We hâve carefuHy examined the numerous cases cited by ap- 
pellant, but are of opinion that they do not apply to this question ; the 
facts being easily distinguished from those of the case at bar. 

Having disposed of the material assignments, from what we hâve 
said as respects the various contentions of the parties, it follows that 
the court below, in decreeing that the creditors were only entitled to 
recover premiums paid in excess of $500 for any one year from the 
date of the insolvency of the décèdent, was in error. Therefore the 
decree of the lower court should be modified, so as to entitle the cred- 
249 F.— 55 
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îtors to rècover ail the premiiims paid in any one year, except $500 
and iriterest thereon. 

It f ollows, therefore, that the decree of the court below, to this ex- 
tent, must be modified and affirmed. 

KNAPP, Circuit Judge (dissenting in part). I cannot agrée to a 
construction of the South Carolina statute which takes from the wife 
and gives to the husband's creditors the excess over $500 of premiums 
paid by him "in any one year" when he was perfectly solvent. A single 
illustration will serve the purpose of argument. It is not uncommon 
to take out a "paid-up" lif e policy ; that is, a policy for which a lump 
siim is paid at the time it is issued, in lieu of annual or other stated 
payments. At the âge of 25, a husband insures his life for such 
amount, payable to his wife at his death, as $10,000 then paid will 
purchase. He is solvent at the time, and continues solvent for 40 years, 
when some misfortune overtakes him, and he dies heavily indebted, 
leaving little or no property. In such a case, if the majority are right, 
the husband's creditors, whose claims may not hâve accrued until 
within a year before his death, can take from the insurance money, as 
against the wife, the sum of $9,500, with interest thereon for 40 years, 
which might aggregate enough to exhaust the policy. It seems clear 
to me that the language of this statute does not require and should not 
receive a construction under which such a palpably unjust resuit is 
possible. I am of opinion that the creditors referred to in the proviso, 
the meaning of which is in dispute, are creditors whose rights are ad- 
versely afïected by payments of premiums because of the insolvency 
of the debtor when such payments were made, or because the pay- 
ments themselves contributed to his insolvency. True, the statute 
makes no mention of insolvency ; but that would appear to be implied, 
since it has no application except to an insolvent condition. When 
that condition exists, the proviso cornes in to limit the annual amount 
that may be paid for insurance, and I cannot believe that the Législa- 
ture ever intended to give to "such creditors" any right to premiums 
previously paid, when the insured vi^as entirely solvent, although such 
premiums were more than $500 a year. 

As I read it, the E>omeyer Case cited in the majority opinion, is not 
in point. The report of that case (70 App. Div. 134, 75 N. Y. Supp. 
150) States that the judgment of the trial court was sought to be sus- 
tained "upon the theory that, inasmuch as Domeyer for several years 
prior to his death was insolvent, and during that time (italics mine) 
the premiums on ail of the policies referred to exceeded $500 a year, 
and such premiums were paid out of his own property, the plaintiff 
as a creditor is entitled to recover," etc. Apparently, therefore, the 
court was dealing with a case where the excess premiums were ail 
paid after the insured became insolvent, and the question hère con- 
sidered was not involved. 

I think the decree below was right, and should be affirmed without 
modification. 
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PIBRCE V. HAKPER. 

(Circuit Court of Appeals, SIxth Circuit. March 5, 1918.) 

No. 3090. 

1. BiLLs AND Notes iS=>476(1), 403(3) — Action on Note — Uefenses^-Want of 

Considération. 

An answer to an action on a promlssory note, whlch merely avers that 
no considération niove(} to the maker, Is not suttlclent ; but, to constitute 
a défense, it must also aver that the payée dld not thereby suffer a loss 
or détriment, and the pleading must be supported by proof. 

2. Bii^LS AND Notes <@=518(1) — Validity — Considération. 

Défendant purebased an iuterest in a partnership, givlng a note there- 
fpr, payable ont of the profits of the business. The partner to whom the 
note was given died, and défendant executed and delivered to his execu- 
tor two notes for the amount due on hls prier note, containing no condi- 
tions, one of whlch was payable to plaiutifC, who was a legatee. The ex- 
écuter sent the note to plaintlfC by mail, and she accepted it as part of 
her legacy, havlng no knowledge of the conditions under whlch it was 
glven until long after its maturity. The flrra became insolvent, and de- 
fendant recel ved nothlng from its assets. Held, that such facts dld not 
sustaln the défense that the note was without considération. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; John M. Killits, Judge. 

Action at law by Cora H. Harper against F. C. Pierce. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

Suit by Cora H. Harper against F. C. Pierce upon a promlssory note. De- 
fendant Pierce purchased from E. L. Hart an Interest in the firm of Hart 
& Co., of Cleveland, Ohio, and agreed to pay for such interest the sum of 
$10,000 "out of the profits of the business of Hart & Co." Ile gave his 
promlssory note for $10,000, payable to E. L. Hart "out of the prolits of 
Hart & Co." The sum of $1,500 was pald upon the note, leavlng a balance 
of principal owing thereon of $8,500. F,. L. Hart dled, leavlng a last wlU and 
testament, in whlch plalntifC's brother, F. W. Hart, was named as executor. 
The wlU dlrected that the estate of the testator should be converted Into 
cash and so distrlbuted. PlaintlfC, Cora A. Harper, was entltled to a distribu- 
tive share of the estate. At the sollcltation of the executor, Pierce executed 
two notes to take the place of the original note belonging to the estate of 
E. L. Hart. One of the new notes was for .$4,500, dated November 1, 1905, and 
payable to Cora A. Harper one year after its dat«. Thls note was in the 
usual form, and dld not récite that it was to be pald "out of the profits of 
Hart & Co." ; but the executor promised to inform Mrs. Harper that it was 
to be so pald. The executor sent the note to Mrs. Harper, without givlng 
her such Information, and without any prevlous agreement on her part that 
she would accept the same. However, she dld accept It, and had no knowledge 
or Information as to Its orlgin, or of the agreement between Pierce and 
E. El. Hart for the payment of the original note out of flrm profits. After 
the note was glven to Mrs. Harper, the flrm of Hart & Oo. became insolvent 
and was dissolved. None of the partners received anythlng from the sale oi 
the firm's assets. Défendant pald interest to Mrs. Harper for two years, 
but pald nothing upon the principal of the note. The déclaration in this 
suit was the usual one upon a promlssory note. The answer admltted the 

^=3For otber cases see same topic & KËY-NUMBEB. in ail Key-Numbered Digests & Indexes 



868 249 FEDERAL EEPORTER 

exécution of the note, set forth many of the facts above stated, alleged knowl- 
edge on the part of plaintiff at the tlme of the acceptance of the note of 
the agreement for its payment out of flrm profits, and averred want of con- 
sidération. The reply denied snch knowledge. 

At the trial, the note was offered and received In évidence. Plaintiff tes- 
tified that she was Its owner, that she received it by mail from her brother, the 
exécuter, aboiit the time of its exécution, and that, until long after Its ma- 
turity, she dld not leam that the note, or any prlor note of whlcli It was a 
renewal, was payable out of the profits of Hart & Co. Défendant admltted 
"that he was unable to prove that plaintiff was not the original owner of 
sald note, and had no proof of the allégation in defendant's answer that 
plaintiff accepted and took the note with knowledge that défendant had an 
agreement wIth B. L. Hart, or with Frank W. Hart, as executor of the estate 
of B. L. Hart, that said note was payable only out of the profits of Hart '& 
Co." He offered proof of the other allégations in hls answer. The trial court 
held that the proofs so oftered, if received, would not constitute a défense, 
and dlrected Judgment to be entered in favor of plaintiff for the amount of 
the note, both principal and Interest. 

Smith, Taft, Arter & Smith, of Cleveland, Ohio, for plaintiff in er- 
ror. 

Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, for défend- 
ant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SES- 
SIONS, District Judge. 

SESSIONS, District Judge (after stating the facts as above). The 
défense pleaded was that the note was given and obtained without 
considération. Hence the burden was upon paintiff to establish by a 
prépondérance of the évidence a valuable considération for the note. 
Ginn V. Dolan, 81 Ohio St. 121, 90 N. E. 141, 135 Am. St. Rep. 761, 
18 Ann. Cas. 204. Has she sustained that burden? 

[1, 2] The note itself, when produced and introduced in évidence, 
carried with it the presumption that it was given for a valuable con- 
sidération. Section 8129, General Code of Ohio. Such considération 
may consist either of an advantage or benefit received by the maker, or 
of a disadvantage or détriment suffered by the payée. An answer to 
a suit upon a promissory note, which merely avers thàt no considéra- 
tion moved to the promisor, is not sufficient, but, to constitute a dé- 
fense, must also ayer that the promisee did not thereby suff er a loss 
or détriment; and the pleading must be supported by proof. Eal- 
rymple, Adm'r, v. Wyker, Adm'r, 60 Ohio St. 108, 53 N. E. 713. 
Tested by this rule, the facts which défendant pleaded and offered to 
prove did not overcome or counterbaiance the prima facie case made 
by plaintiff, and did not constitute à défense to the action. It clearly 
appears that the conditional or contingent indebtedness of the défend- 
ant to the estate of E. E. Hart was partially canceled and discharged 
by the giving of the note to plaintiff. This in itself constituted, at 
that time, a valuable considération moving to défendant. It is a f air 
inf erence, also, that plaintiff received and accepted the note in lieu of 
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cash to which she was entitled f rom her uncle's estate. If so, she 
suffered a détriment or loss, which constituted a valuable considération 
for the note. In either case she was a bona fide holder for value. 
The judgment is affirmed, with costs. 



CHEW HOY QTJONG v. WHITE, Immigration Com'r. 

(Circuit Court of Appeals, Nintli Circuit. April 1, 1918.) 

No. 3088, 

1. ALIESIS <S=^32(4) — ChINESE PeRSONS — nEI-ORTATION Peoceedings. 

A CUluese woman, applying for admission into the Uuited States as 
tlie wife of a Cliinese mercluint, was denied a tinr hearlng wliere, pendiug 
the détermination of lier application liy the immigration authorities, lier 
attorueys were not allowed to interview lier. 

2. Aliens <g=332(9) — Chinese Persons — Faiu Heaking. 

A hearing on au application of a Chinese persou for admission into the 
Tlnited States is imfair, whero the immigration authorities received and 
acted upon a confidential crmimunication, the source and contents of 
which they did not disclose to the applicant or her attorneys, so as to 
allow any rebuttal. 

Appeal from the District Court of the' United States for the First 
Division of the Northern District of Calif ornia ; Wm. C. Van Fleet, 
Judge. 

Pétition by Chew Hoy Quong, on behalf of his wife, Quok Shee, 
for writ of habeas corpus against Edward White, Commissioner of 
Immigration at the Port of San Francisco, Cal. From a judgment de- 
nying the writ, petitioner appeals. Reversed, and cause remanded, 
with instructions to issue the writ. 

The appellant, a Chinese merchant domiciled in the United States, appeals 
from an ordor of the court below denyiug his pétition for a writ of habeas 
corpus on helialf of Quok, Shee, w-liom lie alleged to he his wife. The pétition 
alleged that Quok Shee was unlawfully imprisoned and restrained of hei- 
lil)erty by the Commissioner of Imndgration ; that on May 15, 1915, the peti- 
tioner, who had been u Chinese merchant hnvfuUy domiciled in San Francisco 
for more than 20 years, departed for China on a teinporary visit, and was 
there married to Quok Slice, and that in company Avitli his wife he returned 
to San Francis<'0 on Septend)er 1, 191»; that a hearing was had before the 
inspector, who reported favorably on CJuok Shee's application for admission 
to the TJnited States as the wif(' of the petitioner, but that thereal'ter the 
Commissioner ordered a re-examluation, the resuit of which was that Quolv 
Shee's application was denied ; aud that upon her appeal from that décision, 
the Secretary of Labor ordered that she be deported. The pétition alleged 
that the hearing was unfuir. in that, after the appeal had been taUen, tli<' 
attorneys for Quok Shee were denied the privilège of interviewing her for the 
purpose of iutroducing further évidence in support of lier appeal; also that 
in the records of the immigration authorities it appears that their décision 
was influeiiced by a confidential communication W'hich they had received in 
référence to the right oÊ Quok Shee to admission into the United States, 
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whlch confldentlal information was forwarded to the Commlssloner of Labor, 
to be considered on the appeal, as is shown frora the followlng extract: "Thls 
is one of the three cases in whlch the department received apparently au- 
thentlc confldentlal Infonnatlon going to show that the women involved were 
belng brought to thls country for immoral purposes." ^ud the petltloner al- 
leged upon Information and belief that the Imnjigration authoritles deeided 
his wife's application for admission to the United States adversely by reason 
of such confldentlal information, which was not permitted to be of record, 
and was not known to the petltloner, or Quok Shee, or her attorneys. 

Dion R. Holm and Roy A. Bronson, both of San Francisco, Cal., 
for appellant. 

John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
The déniai of the right of the applicant's attorneys to interview her 
pending the détermination of her application by the immigration au- 
thorities was, we think, in itself sufficient ground for holding that 
the hearing was unfair. Mah Shee v. White, 242 Fed. 868, 155 C. C. 
A. 456. Aside f rom that, we hold that the fact that the imrnigration 
authorities received a confidential communication concerning the ap- 
plicant's right to admission, upon which they acted, and which was 
forwarded to the Department of Labor for its considération, was 
sufficient to constitute the hearing unfair. However far the hearing 
on the application of an alien for admission into the United States 
may dfepart from what in judicial proceedings is deemed necessary to 
constitute due process of law, there clearly is no warrant for basing 
décision, in whole or in part, on confidential communications, the 
source, motive, or contents of which are not disclosed to the applicant 
or her counsel, and where no opportunity is aflforded them to cross- 
examine, or to offer testimony in rebuttal thereof, or even to know 
that such communication has been received. 

The judgment is reversed, and the cause is remanded, with instruc- 
tions to issue the writ. 
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ATLANTIC FRUIT CO. v. A CARGO OF SUGAB. 

(Circuit Court of Appeals, Second Circuit. December 11, 1917.) 

No. as. 

Siiiri'ixc <Ê=5r).S(.'!) — Retr^tion of Vessei. Afteu Expiration of Charter — 
I)AMA!;i:s. 

]>aiii;ij,'ft!5 rei'ovcnible by a sliipowner from a cliarterer, for the réten- 
tion o( tho vo^ssel and tlie maklng of a new voyage after the cliarter tenu 
exi)ire(], hrld, under tlie facts sliown, properly measured by the current 
rate of hire. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Atlantic Fruit Company against a cargo of 
sugar and Edward M. Raphel & Co,, Incorporated. Decree for libel- 
ant, and respondents appeal. Affirmed. 

The following is the opinion of Augustus N. Hand, District Judge, 
on exceptions to the commissioner's report: 

The spécial commissiouer allowed the current rate of hire as damages for a 
rétention by the charterer of the chartered vessel during the period of a new 
voyage after the expiration of the term of the charter party. That this voyage 
was undertaken by the charterer without knowledge that the charter party had 
uot been extended cannot change the rule of damages. 

It Is urged that an exception to the gênerai rule of damages should be made 
In thls case because the libelant had intended the vessel for the banana trade 
and was able to secure a substitute ship at a rate of hire less than that al- 
lowed by the commissioner. It is impossible to say what the ship would hâve 
earned for the libelant in the l)anana trade. The use of the vessel for such a 
purpose might hâve been much more advantageous than an extension of the 
charter to respondents at even the prevalling hlgh rate of charter hire. The 
respondents seem to hâve had notice of a proposed use of the vessel by the 
libelant at the time the unauthorized voyage was entered upon for the banana 
trade, but did not know of damage to any partlcular fruit by delay. More- 
over, damages based upon the earnings from such a venture would hâve been 
as spéculative as the alleged damage to fruit caused by the f ailure promptly to 
surrender the vessel at the end of the charter period whlch I rejected at 
the trial upon objection of the respondents. If the libelant is not to be al- 
lowed what it would hâve seeured, had the vessel been employed in the 
banana trade as originally proposed by libelant, the only alternative, and I 
think clearly the customary and fair measure of damages, would be the cur- 
rent rate of hire as found by the commissioner. 

The exceptions to the report should be overruled, and the rçport should be 
conflrmed. 

Raoul E. Desvernine, of New York City, for appellants. 

Hunt, Hill & Betts, of New York City (Geo. Whitefield Betts, Jr., 
and George C. Sprague, both of New York City, of counsel), for ap- 
pellee. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

PER CURIAM. Decree afïirmed. 

^ssFoT oUier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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ECONOMY FUSE & MFG. CO. v. CHASE-SHAWMUT CO. 

(Circuit Court of Appeals, First Circuit. March 26, 1&18.) 

No. 1303. 

1. Patents <g=332S — Validity — Invention. 

The Gibbs improvement patent, No. 797,054, describing an improved 
assemWing of mechanical me-ans for more securely holding in place termi- 
nal plati^s connected with electric fuse wires, whlch serve to break cir- 
cuits under abnornial conditious, held valid, showlug Invention. 

2. Patents €=>178 — Range of Equivalents. 

Where ail a patentée did was to in vent a way in whicli old mechanical 
means could be assemhled for the purpose of doing something that had 
prevlously bet>n done through différent mechanical nieans, the patent 
should be narrowly construed; that is the inveutor is entitled pnly to a 
range of «juivalonts cominensnrate with the scope of his invention. 

■>. Patents <S=>328 — Infeingemekt. 

The Gibbs impi'ovement patent, No. 797,054, for improved method of as- 
.sembling mechanical means for more securely holding in place terminal 
plates connected with electric fuse wires, on fusible strips, held not in- 
fringed by défendu ut's device, as the patent should receive a narrow con- 
struction. 

Appeal from the District Court of the United States for the District 
of Massachusetts; Frédéric Dodge, Judge. 

Suit by the Chase-Shawmut Company against the Economy Fuse 
& Manufacturing Company. From a decree for complainant, défend- 
ant appeals. Affirmed in part, and in part set aside. 

George L,. Wilkinson, of Chicago, 111., and Hervey S. Knight, of 
Washington, D. C. (Henry M. Huxley, of Chicago, 111., and Henry 
F. Hurlburt, Jr., of Boston, Mass., on the brief),^ for appellant. 

Guy Cunningham, of Boston, Mass., for appellee. 

Before BINGHAM and JOHNSON, Circuit Judges, and ALD- 
RICH, District Judge. 

AIvDRICH, District Judge. [1] The object of the Gibbs improve- 
ment patent (797,054), which describes and provides for an improved 
assembling of mechanical means for more securely holding in place 
terminal plates connected with electric fuse wires, or fusible strips, 
which serve to break circuits under conditions of abnormal and ex- 
cessive electric currents, thereby afïording protection to electrical ap- 
paratus, and protection to other property against danger of fires, was 
sufficiently set forth, and the means for doing it were sufficiently 
analyzed and elaborated by Judge Dodge, sitting in the District Court, 
wii^h the resuit of sustaining the patent, and there seems to be ho r;ea- 
son for disagreeing with that resuit, or for renewed discussion in re- 
spect to the patent, f urther than to look at the grounds upon which 

__ . — ■ . — — : — — '' : - — , — „ 1 . 
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the patent was sustained, so far as they are pertinent to the inquiry 
whether the finding of inf ringement should be sustained. 
The learned judge in the court below said: 

"The locking plates, whether notched or iiot, co-operating with notches in 
the terminal plates to hold the latter against longitudinal moveinent when 
themselves held in place between the cap and body, and, being the 'means' 
referred to in claim 1, I regard as constituting the distingnishing feature of 
the patented structure. In adapting thèse locking plates to operate in the 
manner described, in combination with the other above éléments claimed, 1 
think invention was displaycd and a patentable jiovelty added to the prior art 
sufflcient to sustain the patent. * * * It is true, however, that, in view ot 
the structures of the prior art, the cluims are not entltled to a broad con- 
sti-uction. While I do not regard tliem as conflned strlctly to the exact spe- 
oitic construction shown and described, I tliink tliey can be permitted to cover 
only oombinations including éléments clearly eqviivalent in character and 
mode of opération." 

After saying this, the learned judge further said: 

"Whether the defendant's infringing dcvice answers this description, I 
regard as a question not free from ditlicnlty." 

[2, 3] It must be observed that, in stating the grounds for sustain- 
ing the patent, there is no suggestion of discovery, or of using new 
mechanical ineans, and we think there was nothing of that kind in- 
volved. AU the patentée did was to suggest a way in which old me- 
chanical means could be assembled for the purpose of doing some- 
thing that had previously been done through différent mechanical 
means. Under such circumstances, it would seem sufficiently settled 
that the inventer is only entitled to a range of équivalents commen- 
surate with the scope of his invention. 

While there seems to be no occasion to disagree with the District 
Court's interprétation of the claims, or the proposition of that court 
that they are not to be confined strictly to the exact spécifie construc- 
tion shown and described, and that they may be permitted to cover 
only combinations including éléments clearly équivalent in character 
and mode of opération, it would seem that, under the circumstances 
of the patent, the protection should be limited pretty closely to the 
mechanical arrangement which the inventer bas set forth in his spécifi- 
cation. This is so because the merit of his invention résides in the de- 
vice which lie bas described, and, whether it is called strict construction 
or narrow construction, the interprétation is, after ail, based upon the 
idea that the patentée is protected to the extent of his invention. 
Doubtless, if this were a situation in which the rule of libéral construc- 
tion were admissible, the finding of infringement might well enough 
be sustained, but tested under the only admissible rule, that of strict 
construction, we think the question which the learned judge said was 
one not free from difficulty should hâve been solved the other way. 

Under the rule that the inventor is entitled only "to a range of 
équivalents commensurate with the scope of his invention," and 
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where there is no suggestion of original discovery, and no suggestion 
of an invention of a new machine or of new mechanical means, and 
where an invention résides in merely describing a mechanical assem- 
bling of old means to more securely hold old instrumentalities in place, 
the question of what is commensurate is largely influenced by the de- 
gree of merit involved in the invention, and there must be a considéra- 
ble measure of merit to justify interprétations and findings which 
reach out and control trade and business as to things not clearly with- 
in the terms of patents. 

The idea of breaking electric circuits through the instrumentality of 
zinc connections, and perhaps those of other yielding metals, was old 
in the art, and prior to both of the devices in question there were dif- 
férent mechanical arrangements for holding the fuse instrumentality 
in place. Gibbs particularly describes another arrangement, with noth- 
ing new except the manner in which the mechanical means are to be as- 
sembled, and the alleged infringer produces another where the as- 
sembling, in some particulars at least, is différent f rom that of Gibbs. 

Under such circumstances, to constitute infringement, there must 
be an employment of the same principle of assembling, or of sub- 
stantially the same principle, if it can be called a principle, or, in other 
words, an appropriation of the substantial scheme of mechanical ar- 
rangement. It seems to us that the alleged infringer has not donc that. 
His scheme of assembling is quite différent from that described in the 
patented uncommercial device. 

As the conception with which the patentee's invention was concern- 
ed, that of a fusible connection of zinc, or other soft métal, which 
yields under excessive electric current, thus breaking the circuit, was 
old in the art, and as his conception related only to holding the fuse 
more securely, and as, in view of the frail character of the fusible 
élément, it was necessary to protect it from longitudinal strains, and 
from twists under rotation movement, he sought to f urnish such 
protection through suggesting the mechanical arrangement which he 
described. For each end of the body containing the connection the 
inventor proposed a terminal plate, the inner end of which, when in 
place, is to be connected with fusible wires or strips, and the outer end 
adapted for outside connection with the circuit. Thèse connections 
of course, were old. The terminal plate is to hâve notches on its edg- 
es to reçeive the inner edge of his holding plate, and he suggests thin 
sheet métal for his holding plate, to be installed, of course, at the end 
of the cartridge-like body. The end plate at two inner opposite points 
is to hâve notches of a width and depth to enable it to slip over the ter- 
minal plate, and when brought into position with the notches in the 
terminal plate the end plate is to be turned a part of a circle, thus 
causing its normal edges to enter the notches of the terminal plate. 
The notches in the so-called terminal plate thus receive the inner edge 
pf the holding plate with the idea of the terminal plate's being held 
against longitudinal strain, and with the further idea of its being held 
from turning or rotating. But it must be noticed that the so-called end 
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holding plate does not secure the terminal plate against longitudinal 
pull, or even rotation motion, until it is held in place by an end cap, 
through a slot of which the terminal plate passes, and which slips 
over the ends of the cylindrical body which incloses the fuse, and to 
which the securing appliances are being attached. This cap having a 
slot corresponding to the width ând thickness of the terminal plate 
and being thus superimposed and forced into position and the end 
plate with it, when secured by a pin, or in some other suitable man- 
ner, with its own function, that of its slot, co-operating with that of 
the holding plate, secures the terminal plate against longitudinal strain, 
and through its function and that of the holding plate operating to- 
gether secures it against rotation. 

Now, what is the mechanical arrangement of the alleged infringing 
device? 

The fuse élément and the inner and outer connections of the ter- 
minal bar, which are old, are the same as those of the Gibbs, but we 
think the scheme of assembling the mechanical means for safeguard- 
ing them is quite différent from that involved in the Gibbs. 

The starting point of the defendant's holding apparatus is an open- 
ing in the middle of the terminal blade ; then three métal washers are 
employed, together with a leather washer, the latter having a function 
in respect to venting. There are cuts into the first and second métal 
plates which create tongues, each of which, from a side opposite the 
other, passes through the opening in the terminal plate. There are 
notches in either end of the cartridge-like body at opposite points. 
On the first, or inner métal plate, is a rib, or flange-like projection, 
which engages the two notches in the end of the cartridge-like body. 
This engagement, together with the locking which results from passing 
the tongues of the two plates through the opening in the terminal 
plate, opérâtes both against longitudinal and rotation movement. 
Then a leather washer, on which is superimposed a métal plate to hold 
it in place. Then an outer cap, with inside threads, so constructed 
that it passes over the terminal plate without performing any function 
in respect to it, and without performing any function in respect to 
locking, other than when it is closely screwed on to the threads on the 
outside of the cartridge-like body it holds ail the appliances and devic- 
es securely in position. While thèse f eatures accomplish the same re- 
suit as that of the Gibbs, they do it, in a mechanical sensé, under a dif- 
férent principle of assembhng and in a différent way. 

In Gibbs, principally, if not altogether, the single circular ring plate, 
which imposes its inner edges into the side slots of the terminal bar, 
when held in place by the superimposed end cap, holds the terminal 
bar against longitudinal pull, and the slot in the end of the cap through 
which the terminal bar passes holds it against rotation motion ; while 
in the defendant's device, principally if not altogether, the tongues of 
the two plates, which are eut from their outer edges, and imposed 
through the central slot of the terminal bar from opposite sides, when 
the plates are forced into position by the superimposed cap, hold the 



876 249 FEDERAL REPORTER 

terminal bar agaînst longitudinal pull, and the rib on the inner surface 
of the inner plate, which imposes itself into the notches on the edges 
of the end of the cylindrical body, under the holding function oî the 
cap screwed closely onto the end of the body, secures the bar against 
rotation movement. 

It should be noticed again that the sole object of Gibbs was to eco- 
nomically guard an old connection against pulls and twists, and that his 
plate is a single métal circular ring, without tongues, which slips over 
a bar, while the defendant's plates are not rings slipping over a bar, 
but plates — three métal plates and one washer, with two tongues eut 
from the outer edges of the two inner métal plates. 

As bas been said, ail the mechanical means of both the Gibbs and 
the defendant's devices are old, and, without discussing further the 
différences, we think the scheme of assembling in the two instances is 
quite différent, and so différent as to put the defendant's device out- 
side of the Gibbs claims interpreted, as they must be, under the strict 
rule of construction, which clearly applies to an invention like the 
one in question. 

That part of the decree of the District Court sustaining the Gibbs 
patent is afifirmed; that part which relates to infringement must be 
set aside ; and it is so decreed, with costs of appeal to the appellant. 



LUMINOUS UNIT CO. r. FREEMAN-SWEET CO. 

(District Court, N. D. Illinois, E. D. March 2T, 1918.) 

No. 930. 

1. Patents <S=>36, 45 — Validitt — Invention. 

Where a device in an art crowded with a multitude of slmilar forms 
secures an Immédiate and notable success, that in itself is sufllclent évi- 
dence of invention and conclusive évidence of novelty. 

2. PATf:NTS <S=3328 — Infeingement — What Oonstitutes. 

The Gutli patent, No. 1,070,418, for an improved electric lamp for semi- 
Indirect illumination, held Infringed as to clalm 1 by a device manufac- 
tured under the subséquent Adams patent, No. 1,121,577; the device 
therein describod, while differing slightly in means used, accomplishing 
the same lesult. 

3. Patents <®=5l20 — Double I'atentinq — Application. 

The rule of double patpiiting, under which a subsequently Issued patent 
for a device already patented is void, although application for the latter 
was first flled, applies to an earller design patent and a later mechanical 
patent; and tlie rule is the sauie, tliough the patents be granted to the 
sanie or différent jxîrsons. 

4. Patents iS=>120— Douhle Patentinq — EI'Teot. 

Where a design patent for a lighting fixture slmilar in appearance to 
the drawing of the mechanical patent asserted to be infringed was issued 
fli-st, and plaintiff, which acquired the design as well as the mechanical 
patent, was defeated in a suit against défendants, wherein infringement 
of the design patent was charged, the rule of double patenting cannot be 
Invoked as an estoppel against plaintifi'"s asserting an infringement of 
the mechanical patent; it appearing tliat the application for the me- 
chanical patent was first In point of time, and that the patentée of the 

4s>For othOT cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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design patent had no conception whatever of the discovery set forth in 
tlie niectiaiiical patent. 

In Equity. Suit by the Luminous Unit Company against the Free- 
man-Sweet Company for infringement of patents. Decree for plain- 
tifï. 

Dodson & Roe, of Chicago, 111., for plaintiflf. 

Walter H. Chamberlin, of Chicago, 111., and Paul Bakewell, of St. 
lyouis, Mo., for défendant. 

SANBORN, District Judge. This is an infringement suit on pat- 
ents issued to Edwin F. Guth for an electric lamp, Nos. 1,076,416 and 
1,082,322. Both patents were sustained in Euminous Unit Co. v. R. 

Williamson & Co. (D. C) 241 Fed. 265, affirmed 245 Fed. 988, 

C. C. A. , and the second one held not infringed. The lighting 

fixture is fully described in the opinion of the District Court in the 
Williamson Case, and that description need not be repeated hère. 

[1] The Question of Validity. — Novelty and patentability are again 
vigorously attacked, but it is not necessary to discuss the questions 
again. It is enough to say that to enter an art crowded with a multi- 
tude of similar forms and secure an immédiate and notable success 
is in itself sufhcient évidence of invention and conclusive évidence of 
novelty. The very fact that there are many similar devices generally 
resembling the new one, which hâve had only a brief success, or none 
at ail, instead of indicating a want of invention, is the best évidence 
to the contrary. Where many failed, one has succeeded, and in so 
brilliant a fashion as to suggest the présence of the magie touch which 
is invention. At once recognized by scores of practical men as some- 
thing entirely new, simple, and attractive, and unique in its almost 
severe simplicity, promptly copied by competitors in almost every dé- 
tail, it must be that Mr. Guth should hâve crédit for something more 
than skillful copying or mère mechanical skill. 

[2] Infringement. — The Freeman-Sweet lamp is similar in gênerai 
style and appearance to that described in the Guth patent, but the un- 
derside of the canopy is not literally or whoUy fiât, as required by the 
two claims, and for this reason infringement is denied. The de- 
fendant's claim is made under the later Adam patent, No. 1,121,577. 
Adam distinguishes his structure from Guth's by the following de- 
scription : 

"In one form of seml-indlrect lighting fixture that is now in use the top 
reflector Is provided with a flat, horlzontally disposed reflecting surface, and 
the shield or inverted bowl that Is posltioned under the lighting unit is 
formed from translucent material. The translucent shield or bowl reflects the 
secondary rays of light upwardly onto the top reflector, and thèse seeondary 
rays are then projected down\'(ardly through the translucent shield, and 
some of the direct rays that are reflected onto said top reflector are pro- 
jected outwardly and downwardly wlthout passlng through the translucent 
Bhleld. Owing to the fact that the reflecting surface on the top reflector is 
flat and is disposed in a horizontal plane, a large volume of the secondary 
rays which are projected downwardly through the translucent shield pass 
through the electric lamp bulb which constltutes the lighting unit, and if the 
bulb is old and hlackened with âge the rays fail to pass through same, thus 
causing a great loss of light. ITurthermore, the rays that strike the top re- 
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flector at points outside tlie greatest dlameter of the translucent shield ara 
projeeted downwardly at a very slight angle to a horizontal plane, and con- 
sequently are thrown radially or outwardly from the fixture in planes that 
are inclined downwardly only slightly with relation to the celling of the 
room. The upper edge of the inverted bowl or shield that is posltloned under 
the lamp bulb is lower than the top of the lamp filament, and conscquently 
some of the direct rays pass over the upper edge of the shield without strik- 
ing the top refleetor, thus prodiicing an intense glare on a horizontal plane, 
which is very objectionable. Still anotlier objectlonable ieature of the 
lighting flxture above-mentioned is that it is not possible to form the top 
refleetor of same, when said refleetor is of considérable dlameter, of porcelain 
enameled sheet meta! owing to the tendency of the métal to twist and bend 
out of shape from the beat when it is being enameled, tlius destroying the tlat 
horizontally disposed reflecting surface which is an essential feature of the 
top refleetor. 

"The main object of my invention is to provide a semi-indirect lighting 
flxture of the gênerai type above mentioned, but which is dlstlngulshed from 
the iixtUre of the particular form previously described, in that the top re- 
fleetor ia so deslgned that the direct rays will be thrown downwardly at a 
rather abrupt angle to a horizontal plane, and the secondary rays will be 
projeeted downwardly through the translucent shield without causing a 
large volume of the secondary rays to pass through the lamp bulb, thus caus- 
ing the rays to be thrown where they are most needed and Insuring an efli- 
cient light, even after the lamp bulb has become blackened with âge. To this 
end I hâve devised a semi-indirect lighting flxture, in which the top refleetor 
is provided with two independent reflecting surfaces, that are disposed at a 
slight angle with relation to each other and also with relation to horizontal 
plane ; one of said reflecting surfaces, namely, the one that is located at the 
outer edge of the refleetor, causing the direct rays to be projeeted outwardly 
and downwardly at sueh an angle that the rays are concentrated, instead of 
being thrown outwardly in a plane approximately parallel to the ceillng, and 
the other reflecting surface, which is located at the ceuter of the refleetor, 
causing a large volume of the secondary rays reflected from the translucent 
shield to be projeeted downwardly through said shield without striking or 
passing through the lamp bulb." 

It will be seen from the description that Adam changes the shape of 
his upper refleetor or canopy, by making the lower surface of two 
independent reflecting surfaces at a slight angle to each other, and 
he attributes to this change a différent function and resuit from that 
of Guth, who spécifies a flat surface. Thus there is in Adam's device 
a slightly différent means, and, if there is also another function and 
a différent resuit, inf ringement is avoided. This is really the true test. 

In this question the testimony of the witness Vaughn, in respect to 
his repeated tests, together with his charts, exhibiting the resuit of 
such tests, clearly shows that defendant's canopy reflects substantially 
the same number of rays to a given point in the working plane where 
the light is needed as does the Guth device. More of the rays are 
reflected in the horizontal plane, but the différence is so slight as to 
be negligible. The two devices give substantially the same results, 
so that the slight angle in the canopy surface is of no importance. In 
view of the quite unusual advance in the art made by Guth, in a field 
literally swarming with light devices, it seems clear that the first 
Guth daim should hâve a sufficient range to take in a lamp which 
opérâtes practically in the same way and gives also identical results. 
The first çlaim should there fore be held infringed, but not the sec- 
ond, which calls for a refleetor which is wholly flat. 
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[3, 4] Double Patenting — Estoppel. — Another défense raised is that 
of an équitable estoppel by adjudication, depending upon the following 
facts: A design patent was issued to Raymond V. Owen March 4, 
1913, for a lighting fixture similar in appearance to the drawing of the 
Guth patent. Guth was earlier in application, but later in date. In 
March, 1915, the plaintiff in this suit, having acquired the Owen pat- 
ent, brought an infringement suit upon it against a Missouri corpora- 
tion, the Frank Adam Electric Company, in the United States Dis- 
trict Court at St. Louis. The fixtures claimed to infringe were sub- 
stantially the same as those now held to infringe the Guth patent. At 
the time the St. Louis suit was brought the plaintiff (Luminous Unit 
Company) also owned the Guth patent in suit. The court decided 
there was no infringement and dismissed the bill. Plaintiff took an 
appeal, but it was dismissed. The Freeman-Sweet Company, défend- 
ant hère, bought the inf ringing lamps f rom the Reflectolyte Company, 
successor in title to the Frank Adam Electric Company, défendant in 
the St. Louis suit. The Owen design patent expired before this prés- 
ent action was brought, and before the Freeman-Sweet Company pur- 
chased the infringing lamps f rom the Frank Adam company's succes- 
sor in title. The public was then free to use the design of the Owen 
patent, and défendant could lawfuUy deal in it. Therefore the Lu- 
minous Unit Company, owning both patents and suing on one which 
has expired, having been beaten in the suit, is said to be equitably es- 
topped to sue on the other, because they show devices which are alike 
in appearance. 

This is the theory in support of the équitable estoppel claimed ; and 
it is said that, to the extent the Owen patent discloses the same de- 
sign and construction claimed in the Guth patent, défendant and the 
public hâve been set free to make use of and sell the design which 
was held not to infringe the Owen patent, although it may infringe 
the Guth patent. To simplify the matter, suppose Guth takes out a 
design patent on the drawings shown in the patent now in suit (two 
figures in which resemble the Owen design), and sues défendant on 
the design patent. The court holds that defendant's fixture does not 
look like the design, and dismisses the bill. Upon this Guth sues the 
same défendant under his main patent, after the other expires, on the 
theory that, although the fixtures do not look like its figures, yet in 
fact they read on his claims, and therefore infringe. In the case sup- 
posed it might be, if the design patent were earlier than the mechanical 
one, that the latter would be void. 

The important point is that, if the design patent was first issued, 
although the mechanical one was first applied for, and if they are the 
same, the latter is void, because it is a case of double patenting; and 
when the design patent expires the public may freely use what it 
covers, and hence may use the mechanical patent also. Where two 
patents showing the same invention or device are issued, the later 
one is void, although the application for it was filed first. Under such 
circumstances it is the issue date, not the filing date, which détermines 
priority between the two. Suffolk Mfg. Co. v. Hayden, 3 Wall. 315, 
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18 L. Ed. le, reaffirmed in Miller v. Èagle Mfg. Co., 151 U. S. 197, 
14 Sup. Ct. 310, Z% h. Ed. 121. The reason for the rule is: 

"That the power to create a monopoly Is exliausted by the flrst patent, and 
for the further reason that a new and later ptitent for the same invention 
would operate to extend the monopoly beyond the period allowed by law," 
Miller V. Eagle Mfg. Co. 

It inakes no différence whether the two patents be granted to the 
same or différent persons. James v. Campbell, 104 U. S. 356, 26 
L. Ed. 786; Caliga v. Inter-Ocean Newspaper Co., 215 U. S. 182, 
30 Sup. Ct. 38, 54 L. Ed. 150. That the rule of double patenting may 
apply as well to an earlier design and later mechanical patent was 
decided in the horse-shoe case, Williams Calk Co. v. Neverslip Mfg. 
Co. (C. C.) 136 Fed. 210, affirmed 145 Fed. 928, 76 C. C. A. 466, and 
in Président Suspender Co. v. Macwilliam (D. C.) 233 Fed. 438 ; Id., 
238 Fed. 159, 151 C. C. A. 235. 

The question presented hère is therefore whether the Owen design 
patent is substantially for the same invention as the Guth mechanical 
patent. Owen shows a canopy and suspended inverted globe, much 
further below the canopy than is required by the Guth conception. 
Whether the lower surface of the canopy is flat or concave, or is 
made of transparent, translucent, or opaque material, does not appear. 
The inverted globe is also much more shallow. If equipped with a 
lamp, the structure would not work like the Guth device, even if the 
canopy were opaque. Apparently Owén had no conception whatever 
of Guth's previous discovery. Add to this the fact that Guth was 
really earlier in time, and it becomes absolutely clear that the technical 
rule of double patenting should not be applied. 

The Patent for Suspending Means. — This invention is narrowly val- 
id, but défendant does not use it. It should be held valid, but not 
infringed. 

There should be a decree sustaining both patents, declaring the first 
patent infringed as to the first claim, the second one not infringed, 
and for injunction and accounting, without costs for or against either 
party. 



In re STEINBB. 

(District Court, E. D. New ïorli. March 28, 1918.) 

Bankruptcy <©=>1S4(2) — Chattel Moktgage — Vaudity — Recording. 

Under Lien Lsnv N. Y. (Consol. r.aws, c. 33), §§ 232-235, requirlng a 
mortgage of chattels in the city of New York to be flled In the county of 
the mortgagor's résidence as well as in the county where the chattels 
are located, and declaring that the county of résidence shall be the coun- 
ty "where the mortgagor allèges to réside at the time of the exécution 
of the mortgage," a mortgage on chattels In New York county, flled In 
that county, but not in the county of the mortgagor's résidence, is in- 
valld, as a lien on bankrupt's property, under section 230, where the 
mortgage coutained no statement as to the place of the mortgagor's rési- 
dence, and, though the mortgage© asserted that the mortgagor orally 
stated he lived in New York county, It appeared the mortgagee com- 

®:=jFor other cases see same topic & KEY-NUMBBR in ail Key-Numbercd Digests & Indexes 
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miinicated wlth the mortgagor over the téléphone while the lattef was 
in Brooklyn, whlch was hls actual place of résidence. 

In Bankruptcy. In the matter of the bankruptcy of Henry Steiner, 
trading as Henry Steiner & Son. The chattel mortgage under which 
the mortgagee claimed the proceeds of the sale of certain property of 
the bankrupt held invahd as a lien. 

Edward J. Dowling, of New York City, for petitioner. 
Otterbourg, Steindler & Houston, of New York City, for trustée. 

CHATFIELD, District Judge. A chattel mortgagee claims the 
proceeds of sale of certain property of the bankrupt, to the amount 
of the balance remaining open upon the mortgage, viz., $1,925. The 
spécial master has reported that the mortgagee had reasonable cause to 
believe that the bankrupt was insolvent at the time the chattel mort- 
gage was executed, and that the chattel mortgage was intended as a 
préférence. He has therefore found that the chattel mortgage was 
voidable and invalid as a preferential payment, and also invalid as 
security for past indebtedness as against creditors. The testimony 
plainly supports thèse fîndings. 

The record shows, also, that a présent considération of $500 was 
paid at the time of giving the chattel mortgage, but additional security 
for this advance, in the f orm of a daim against a third party for $400, 
was assigned to the mortgagee and has been collected. Thus the mort- 
gage is security for $100 of this présent considération, and an agree- 
ment was made to extend future crédit, if needed. It is necessary, 
therefore, to consider whether the mortgage was properly filed, so as 
to be valid security for whatever part of the money was advanced at 
the time. 

The law of the state of New York, as set forth in sections 232- 
235 of the Lien Law of the state (Consol. Laws, c. 33 ; chapter 38, 
Laws 1909) requires that a mortgage of chattels in the city of New 
York be filed in the county of the résidence of the bankrupt, as well 
as in that county where the chattels are located. The bankrupt had 
been doing business in New York county, the chattels were located 
there, and the chattel mortgage was filed in that county. The law 
(section 232) provides that the county of résidence shall be the county 
"where the mortgagor allèges to réside at the time of the exécution 
of the mortgage." This provision amended the preceding law by in- 
troducing the word "allèges." 

It is évident that the defect in the law as it formerly existed arose 
from contradictory statements of résidence, or from conflicts between 
oral statements of the mortgagor and proof by creditors as to actual 
légal résidence. The présent statute was evidently intended to re- 
quire a statement in the mortgage showing the place of résidence of 
the mortgagor. If he résides in another county in New York City, 
or in some other county in the state outside of the city, the mort- 
gagee's duty is completed if the mortgage is filed in that county where 
the résidence is claimed. This may throw upon the mortgagee the 
burden of procuring an affidavit from the mortgagor as to bis place of 
249 i\—m 
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résidence, if this is not known to the mortgagee; but, so far as this 
case is concernée!, we can assume that the creditors would be bound 
by the fihng of the mortgage in the county in which the mortgagor 
States be résides. 

In the case at bar, no place of résidence was given. The mort- 
gagee claims that the bankrupt stated orally that he lived in New York 
county, although he was in communication with him by téléphone at 
his son-in-law's home in Brooklyn, where the mortgagee, as a mat- 
ter of fact, actually resided. The évidence sbows that the mortgagee 
was négligent, both in failing to require the mortgagor to state his 
place of résidence and also in failing to take into account obvious 
facts before assuming that the bànkrupt's place of résidence was New 
York county. The spécial master's finding on this point is therefore 
correct, and the chattel mortgage was not filed in accordance with the 
statute, which by section 230 déclares it to be absolutely void as against 
creditors. 

An order will be entered, holding the mortgage invalid as a lien. 



KOWE et al. v. KIDD et al. 
(District Court, B. D. Kentucky. September 14, 1916.) 

1. Courts i®=367 — Fédéral Courts — Précédents. 

A décision of the highest state court relatlng to title to land Is a 
binding précèdent in subséquent litlgation In the fédéral court, In so far 
as the prlndples of law upon which the original décision was based hâve 
become rules of property In the state, and the application of such 
prindples should be deemed prima facle correct, thls belng so though 
plaintiffs, because not parties, were not bound by the décision, and it was 
not officlally reported. 

2. BouNDABiES <S=»3(8) — Location— OALI.S tor Quantity or Land — Plat. 

The ealls for quantity in a survey as well as the plat are merely évi- 
dentiary as to the true location, the plat belng of greater force than the 
calls for quantity. 

3. BouNDABiEs i®=»54(l) — Description — TJncebtaintt. 

A survey of lands which descrlbed one of the Unes as runnlng to a 
stake on the Une of another parcel is not invalid for indeflniteneas of 
the survey, even though there were several pareels which fitted the 
description of the one referred to, but It nmst be ascertained from ail 
the circuinstances which parcel was intended. 

4. BouNDABiEs <S=>3(6) — Location — Cekiificate. 

In determining the location of au actual survey, the fundamental prin- 
clple is that it should be located where the surveyor ran it, and, in case 
of confllct between the survey as actually made and the surveyor's cerr 
tlficate, the former coritrols. 

5. Boundaries iS^îSCS, 5) — Oalls — Courses and Distances — ^Monument — 

"IDEAL LiNE." 

A eall for a flxed and ascertalnable monument will, where the survey 
was actually run, control a call for courses and distances, and for the 
same reason a call for an Idéal Une, that Is, one which is not actual or 
marked, as the unmarked boundary Une of another survey, Is inferior to 
a call for courses and distances, as the surveyor mlght well hâve been 

^=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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mlstaken as to the location of the Idéal Une, though belng correct as 
to the distance. 

6. BouNDAEiES <S=>3(6) — Oauib — Courses and Distances. 

Where a survey was merely protracted, that Is, the Unes projected 
without belng actually run upon the ground, a call for an Idéal Une, 
though It Is an Invisible Une, will control a call for courses and dis- 
tances, where the idéal Une. by reason of recordatlon of other Instru- 
ments, is susceptible of definlte location, the whole matter restlng In 
the mind of the survey or. 

7. BOUNDARIES <3=54(1) — SURVEYS — Natube. 

That thei-e aie two things whlch answer to a call of a survey, and it 
cannot be determined défini tely whlch is the one called for, does not In- 
validate the survey, the rule being that the one which is most against 
the survey is to be taken. 

8. BouNDAEiEs ©=337(1) — Relocation of Sttevet — Evidence. 

In a suit to quiet title, évidence held to show that défendants were en- 
titled to the property in controversy, and that the relocation of the older 
survey under which they clalmed, whereby such land was included, was 
substantially correct. 

In Equity. Suit by J. W. Rowe and Hannah Rowe against Pinkie 
Kidd and others. Bill dismissed. 

H. C. Gillis and B. B. Snyder, both of Williamsburg, Ky., for plain- 
tiffs. 

O. H. Waddle & Son, of Somerset, Ky., for défendants. 

COCHRAN, District Judge. This cause is before me for final de- 
cree. It was before me once before therefor, and I dismissed the bill. 
My opinion then delivered is reported in Rowe v. Hill (D. C.) 196 Fed. 
910. On appeal this judgment was reversed. The opinion of the Ap- 
pellate Court is reported in 215 Fed. 518, 132 C. C. A. 30. That 
court, however, did not direct what judgment should be entered. It 
merely directed that the case should be reopened and heard again. 
This has been donc, and it is upon such rehearing that it is now be- 
fore me. 

On the former hearing I held that the questions as to the validity 
and location of the patent to J. W. Mills, of date July 13, 1858, upon 
a survey made January 4, 1858, for 100 acres of land in Wayne county, 
Ky., in this district, involved herein, were res adjudicata, because of 
the judgment of the Wayne circuit court, affirmed by the Court of 
Appeals of Kentucky in the case of» Alexander v. Hill (Ky.) 108 S. W. 
225, and that if they were not, that I would not be justified in deciding 
the matter difïerently from the state courts. On the question of res 
adjudicata I thus expressed myself : 

"I do not thlnk there can be any question that the understanding between 
plaintiffs and thelr grantor, Alexander, was that he was to défend the land 
covered by their purchase against that claim as under hls covenant of war- 
ranty he was bound to do so. It was in pursuance to this understanding that 
thelr grantor, Alexander, when the défendant brought her suit in the Wayne 
circuit court on January 11, 1904, the day before the deed was put to record, 
assertlng her claims against him and J. W. Rowe, took charge of the défense 
of the suit and controlled and managed it and hore its eiijense yintil its dé- 
termination. Nor hâve I any doubt of the fact that plalntiffs knew of the 
pendency of this suit, and that their grantor was defending it, and that they 
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were relying on his def endlng/ it pursuant to his niiderstandlng with thcm 
and in accordance with his covenant of warranty. They so knew and relied, 
through their attorney, who was ou the ground and had f uU authority to look 
after the land, if not otherwise. In so doing, therefore, their grantor, Alex- 
ander, was acting on their behalf as well as of hiinself, and they are bound 
and concluded by the judgment therein. It Is not open to them, now that 
that litigatlon has resulted in favor of défendant, to corne into court and 
seek to reopen it." 

This position was held to be erroneous by the Appellate Court. 
Judge Sanf ord, who dehvered its opinion, said : 

"Nor are they bound by sald judgment, even if, as found by the court he- 
low, the défense made by Alexander to the suit was made both for himself 
and them. In pursuance of an understanding and agreement with theni, sinee, 
whatever may hâve been Alexander's action in that regard, it was not open 
and known to the other party; and the estoppel arislng by reason of assum- 
ing the défense of a suit must, as in other cases, be mutual." 

The cases cited in support of this statement were cases where per- 
sons not parties to the suits defended them for the parties défendant, 
but unknown to the plaintiffs. He f urther said : 

"It is true that if tlie plaintifïs knew of the pendency of sald suit, and ei- 
ther through the agency of Alexander or by attorney actually partlcipated in 
Its défense in the name and under the guise of 'J. W. Eowe,' and through such 
représentative iiled the answer in such name, in whlch it was admitted that 
Alexander had made a conveyance to such 'J. W. Rowe,' thereby misleading 
the défendant as to the name and ideutity of the purchaser, and causing her 
to fruitlessly pursue her litigjition against such Jietitious vendee, they would 
now, in our opinion, be estopped froni denying their Identity with 'J. W. 
Rowe' as Alexander's vendee, and would, by reason of such estoppel be bound 
by the judgment rendered aganst 'J. W. Rowe' in the former suit, as if they 
had actually been parties. Ilowever, while the circumstances are such as 
to create a suspicion that the facts were as aiwve suggested, yet, after care- 
fui considération of the meager évidence in the record, especially In default 
of the testimony of either of the attorneys who represented 'Alexander and 
Rowe' in the former suit, one of whoni apparently died before proof was tak- 
en, we are constrained to conclude that the évidence is sufiicieut to create 
such suspicion and not substantial enough to establish the fact." 

It is to be noted, in this connection, that it is not said that if plain- 
tifïs knew of the pendency of the suit, and that the défendant Pinkie 
Kidd, plaintiff therein, had brought before the court "J, W. Rowe" 
as Alexander's vendee, and that tke answer filed in the name of Alex- 
ander and Rowe expressly admitted that he was such and with such 
knowledge kept silent, plaintifïs are estopped to deny their identity 
with "J- W. Rowe," and hence bound by the judgment rendered against 
"J. W. Rowe." As the matter is put, in order to this it is essential 
also that plaintifïs actually partlcipated in the défense of the suit in 
the name and under the guise of "J. W. Rowe," through the agency of 
Alexander or by attorney, and through such représentative filed the 
answers. It is clear that they did not so participate. But it is equally 
clear that they had such knowledge, and with it they took no steps to 
correct the error, but kept silent in regard thereto. Under the évi- 
dence, as it now stands, I think I was in error on my former hear- 
ing in holding that Alexander defended the suit pursuant to any un- 
derstanding with plaintifïs. It is quite likely that there never was 
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any understanding between them as to Alexander's defending any 
suit in relation to the land. 

At the time of plaintiffs" purchase the trespass suit of Alexander 
against Hill was pending, and the deferring of the payment of part 
of the purchase money may hâve been to await the outcome of that 
suit, and, u{X)n its being determined in Alexander's favor in the De- 
cember preceding the bringing of the suit by the défendants, the rest 
of the purchase price was paid, except perhaps for 83 acres, covered 
by the Mills patent, located according to courses and distances. The 
défense of the suit by Alexander was because he had warranted the 
title to the plaintiffs and was bound to défend it. That plaintifïs had 
such knowledge I think was the reasonable inference from the évidence 
as it stood on the former hearing and not a mère matter of suspicion. 
The plaintiff I. W. Rowe admitted that he had heard by letter from his 
attorney, Mr. Johnson, of the pendency of the suit. Mr. Johnson, 
therefore, must hâve known of its pendency. He could not other- 
wise bave written plaintiff I. W. Rowe about it. As soon as he heard 
of it, as (jlaintiffs had relied on him in making the purchase, naturally 
he would at once take .steps to ascertain exactly its character. And 
in determining the truth of things one has the right to take into con- 
sidération the way men act. It was convcnient for him to find this 
out, as the suit was pending in an adjoining county, whose courts, no 
doubt, he attended. The inference that he did so was strengthened 
by the facts that his letter or letters conveying the information as to 
the pendency of the suit were not produced, and that Mr. Johnson did 
not testify as to what he knew concerning the matter. That he was 
then acting as plaintiffs' attorney in relation to the land was testified 
to by the plaintiff I. W. Rowe in his testimony. But, however this 
may be, such knowledge was proven directly on the présent hearing 
by the testimony of Mr. Bertram and Mr. Sharp, who were Mr. Alex- 
ander's attorneys in the suit, and Mr. Snyder, Mr. Johnson's part- 
ner, he having died since the former hearing. Mr. Bertram testified 
that shortly after the suit was brought Mr. Johnson was in Monti- 
cello, the county seat of Wayne, and had a conversation with him 
about it, and how it was brought and the parties against whom it was 
instituted. Upon his (Bertram's) making some suggestion to Johnson 
about filing the answer or about the answer which had been fîled, he 
then said that the suit had not been fîled against his client, and that 
he knew nothing about J. W. Rowe, and that he would haVe nothing 
to do with defending the action. Mr. Snyder testified that Mr. John- 
son in his letter to plaintiff I. W. Rowe told him that J. W. Rowe 
was a party défendant. The situation was not relieved by the request 
made of Mr. Sharp to hâve the answer withdrawn and his promise to 
do so. It was never withdrawn and no pains were taken to see wheth- 
er the request had been complied with. 

Furtherniore, I am inclined to think that the Appellate Court, on 
further reflection, would hold that, in order to constitute the estoppel 
and bind plaintiiïs by the judgment, it was not essential that they 
should bave actually participated in the défense of the suit, but that 
such knowledge and silence on their part alone was sufficient to that 
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end. In the first statement quoted from Judge Sanford's opinion it 
was held that the judgment was not res adjudicata by reason of the 
fact that Alexander defended the suit pursuant to an understanding 
between him and plaintiflfs, and, as heretofore stated, the décisions 
cited in support of this position were cases where persons not parties 
to the suit had actually participated in its défense without plaintiff's 
knowledge. And the typical instance of estoppel in pais is not where 
a party acts, but where he keeps silent when he should hâve spoken. 
It is hardly open to question that plaintiffs' conduct in allowing the 
défendant to proceed under the misapprehension upon which she was 
proceeding, and to be misled as she was by the answer, was inéqui- 
table. So that if this is sufficient to work an estoppel it is an end of 
the case, as there can be no question as to the facts. 

But I do not feel justified in acting upon the idea that the Appellate 
Court would so hold. It included actual participation in the défense 
of the suit as a part of the estoppel, and it would rather be in the face 
of its décision for me to hold that it is not essential to the estoppel. 
Hence will I dispose of the case on the basis that the Appellate Court 
would not so hold. 

[ 1 ] The décision, however, is binding as the Appellate Court recog- 
nized, in so far as the principles of law upon which it was based 
hâve bécome a rule of property in this state. 

What, then, is the proper attitude to take towards the décision of 
the Court of Appeals in Alexander v. Hill ? Thus far I hâve reached 
the conclusion not to treat it as binding save to the extent just stated. 
Should I go to the other extrême and treat it as if it had never been 
rendered? Judge Sanford said that, "regardless of its binding effect, 
we would with great reluctance feel ourselves constrained to difïer 
from the highest tribunal of the state in a décision affecting title to 
real estate within its borders." This was said without référence to 
the fact that plaintiffs had knowledge of the pendency of that suit and 
of its character, and with such knowledge kept silent, which has now 
been made to clearly appear. This circumstance certainly should 
hâve the effect, if no more, of adding to the reluctance to départ from 
that décision. And another circumstance has transpired since the dé- 
cision of the Appellate Court herein which adds thereto. That is that 
the Court of Appeals in the reported case of Rock Creek Property 
Co. V. Hill, 162 Ky. 324, 172 S. W. 671, which involved the location 
of a patent covering lands in Wayne county, and probably in the 
same gênerai neighborhood as those covered by the patent involved 
hère,, and presented question» somewhat similar to those presented in 
Alexander v. Hill, cited with approval its décision in that case. 

In this connection it may not be amiss for me to refer to a cirr 
cumstance which affected me in handling it on the former hearing. I 
had theretofore refused to follow a décision of the Court of Appeals 
of Kentucky locating a patent. It was the case of Davis v. Common- 
wealth h. & h. Co. (C. C.) 141 Fed. 711, cited and relied on by plain- 
tiffs. There, however, the Court of Appeals had been imposed on, 
by a trick as it were. There was no real controversy before it. The 
controversy before it was a sham one. And the party, for the pur- 
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pose of aflfecting whom it was brought about, never heard of it until 
after the décision had become final. The détails which make this 
certain are referred to on pages 714 and 715 (141 Fed.) of my opinion. 
Being convinced that the décision of the Court of Appeals was wrong 
I refused to follow it, and followed, with a certain modification, the 
previous décisions of Judges Barr and Evans in the predecessor of 
this court, reported in Davis v. Farmer (D. C.) 141 Fed. 703, and Davis' 
Heirs v. Hinckley (C. C.) 141 Fed. 708, in the correctness of which 
some of the best lawyers in the state had acquiesced. On appeal to 
the Sixth Circuit Court of Appeals for this circuit my décision was 
reversed, and that of the Court of Appeals followed. Bramblet v. 
Davis, 141 Fed. 776, 72 C. C. A. 204. It held that I was right in 
the modification of the opinion of Judges Barr and Evans; but that 
we were ail wrong in holding that it was the thought of the certificate 
of survey that the third line of the boundary ran with the top or 
crest of Cumberland mountain. It, as had the Court of Appeals, took 
it that this line so ran, not, however, because such was the thought 
of the certificate of survey, but of necessity. It could not run other- 
wise. The Court of Appeals had not considered what was its thought 
as to this matter at ail. When confronted with the fact that the 
course and distance called for did not so run, but across Virginia into 
Tennessee, several miles south of Cumberland Gap, it did not take up 
the problem presented as to what was the thought of the certificate of 
survey as to where the line ran, and attempt to solve it, but reversed 
the lines from the beginning corner, and accepted so much of the top 
or crest of the mountain as lay between the f ourth corner thus found 
and the third corner as the third Une. The Appellate Court of this 
circuit did consider the problem, and held that the thought of the cer- 
tificate of survey was that the third line ran according to course and 
distance called for, and not with the top or crest of Cumberland moun- 
tain ; but as Kentucky had no right to grant land in Virginia or Ten- 
nessee, the third line had to be limited to such top or crest, the length 
of which was the same as that found by the Court of Appeals. As, 
then, necessity fixed that as the third line, it also fixed its length. But 
if the thought of the certificate of survey was that the third line so 
ran, as we held, its thought also determined the length which was the 
distance called for. As a rule I hâve not questioned the correctness 
of décisions of the Appellate Court reversing my judgments or de- 
crees. I hâve been made to realize that for some reason or other — 
possibly for want of due délibération — the truth has escaped me. But 
occasionally I hâve been unconvinced, and this is one of those cases. 
There can be no question that the Appellate Court was largely in- 
fluenced in taking the position which it did by that of the Court of 
Appeals. Concerning it Judge Richards, without indicating any sen- 
sitiveness to the manner in which the décision of the Court of Ap- 
peals had been obtained or f eeling that its value was thereby aflfected, 
thus expressed himself in regard thereto : 

"Under the circumstances, we must hold that whether the location of the 
Ledford patent Involved in Creech v. Johnson ought to hâve been heard and 
adjudioated was one for the Court of Appeals to pass upon, and, slnce It 
entertained Jurisdlction and dellvered a considered opinion, which appears in 
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the reports of the court prepared for publication, \ve rrnist accept Its conclu- 
sions as its deliberate judgment upon the location of the patent, entitled to 
the weight such judgments usually are." 

When then this case came before me on the former hearing, and I 
was confrontée! with a décision of the Court of Appeals determining 
the validity of the patent involved hère and locating its boundary as 
contended for by défendant, I could not help but feel that, if I could 
not safely refuse to follow a décision of the Court of Appeals obtained 
as that had been, I could not safely refuse to follow the one involved 
hère obtained as it had been. Hère the trick, if any there was, was 
on the other side, consisting in keeping silent with the view of claim- 
ing the benefit of the décision if favorable and disowning it if un- 
favorable. The fact that this décision had not been ofhcially reported 
and that one had would make no différence. The not officially re- 
porting a décision of the Court of Appeals affected its importance 
rather than its value. Hence it was that I did not hâve sufficient 
patience with the case on the former hearing, and did not give it the 
considération which I would otherwise hâve done. I refrained from 
going deeply into the validity of the patent and placed the estoppel on 
a wrong basis. 

Returning then from this digression, I may say that I do not think 
that I should treat that décision as if it had never been rendered, but 
accept it as at least prima facie correct, not only as to the principles 
of law therein applied, but also as to the application of them, and 
refuse to départ therefrom unless it is made clearly — I might say, 
but will not, beyond a reasonable doubt — to appear that the Court of 
Appeals was in error in one or the other of thèse particulars. 

The Court of Appeals upheld StanfiU's location of the patent. The 
question then cornes to this: Accepting that location as prima facie 
correct, is it made clearly to appear that it was incorrect ? 

[2] At the outset some considérations calculated to préjudice one 
against that location should be placed in their proper light. One is 
that according thereto the quantity of land covered by the patent is 
greatly in excess of that called for thereby. The patent calls for 100 
acres. That location co\ers about 650 acres. Another is that the 
location départs radically from the plat, which accompanied the cer- 
tificate of survey, at its northwestern end. Now the quantity called 
for and the plat are merely evidential, the latter more than the former, 
as to the true location. They are not controlling. In the case of 
Rock Creek Property Company v. Hill, supra, the patent called for 150 
acres. The location thereof which was adopted covered 500 or 600 
acres. And it is stated in the opinion that the location difïered "ma- 
terially" from the plat. It is possible, therefore, for the circumstances 
to be 80 strong in f avor of the Stanfill location that it must be accept- 
ed notwithstanding it is in the face of the call for quantity and of 
the plat. 

Another such considération is that the Stanfill location nécessitâtes 
so many mistakes in the original survey in the courses and distances 
called for. On the basis of its correctness in four of the Unes — the 
first, eighth, tenth, and twelfth — mistake was made in both the course 
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and distance called for; and in three of them — the fifth, ninth, and 
eleventh — mistake was made in the distance called for. The mistake 
in each of thèse seven lines as to distance was in making it too little. 
In the Rock Creek Property Company v. Hill case it appeared that the 
surveyor who made the original survey, which was made in 1859, 
i. e., almost simultaneously with the making of the one involved hère, 
purposely, and in order to conceal the acreage, eut down the distances 
in his certificate. Of the twelve lines then, for which courses and dis- 
tances were given, only five — second, third, fourth, sixth, and seventh 
— were correct as to both. But it is to be noted that as to eight out of 
the twelve lines the call for course was correct, and as to the four in 
which there was a mistake as to course, in the case of one, to wit, 
the frrst, the mistake was very sliglit. It is to be noted, further, in 
each of the cases where there was a mistake as to the course and 
distance, or as to the distance alone, a change was required in order to 
reach or go with a thing called for in the certificate. The first, fifth, 
and eighth lines called to go to a stake at the river cliff, the ninth to 
a stake on Thomas Ryan's line, the tcnth with that line to a stake on 
it, the eleventh to a stake on Isaac P'oster line, and the twelfth to 
J. W. Mill's corner, a pine. Mistakes in giving the course and dis- 
tance called for are not fatal. They are common occurrences in sur- 
veys in this state. And, as it is agreed in this case, no actual survey 
was made, nothing being donc but to establish the beginning corner, 
it was to be expected that a mistake would be made in each of the 
lines calling to go to or with a thing. It would hâve been marvelous 
had the surveyor hit any one of the lines exactly. Still another such 
considération is that the Stanfill location adds another line, to wit, 
the closing line from the beginning or northeast corner of the.Parm- 
ley survey to the beginning corner, making the survey one of fourteen 
lines instead of thirteen lines. This line is but slightly out of line 
with the northwest or first line of that survey then owned by Mills. 
It may easily hâve been taken to be in line therewith, and the last call, 
with "Mills' old line to the beginning," does not necessarily mean that 
it continues with that line clear to the beginning. And it is to be 
noted that the cour.se and distance of that line is not given. 

I now proceed to take up the errors which it is claimed Stanfill 
made in making his location and to détermine the effect thereof. 
There are two important particulars in which it is conceded by plain- 
tiffs that he did not make any error which sbould be noted first. One 
is as to the location of the Thomas Ryan survey, to the fifth or closing 
line of which he ran the ninth line, and with which he ran the tenth 
line, and of such closing line; And the other is as to the location of the 
Isaac Foster survey, to the eleventh line of which he ran the eleventh 
line, and of such line of that survey. Those two surveys and those 
lines are well knovi^n and established. Alexander, under whom plain- 
tififs claim, ran to and called for thenV in his surveys. And j jt is true 
to say that thèse matters were well known and established when the 
Mills survey, hère in question, was made. This is a façt-that lias 
never been disputed in this case, but always frankly conceded. It was 
because of this that no' pains were taken on the former hearing to in- 
troduce the certificate of survey and patents in évidence. 
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The particulars in which it is claimed that Stanfill erred are quite 
numerous. They, and what I hâve to say as to them, are as follows, 
to wit : 

1. That in running the second line he ran it a due north course as 
called for in the patent, and not N., 40 E., as called for in the certifi- 
cate of survey. And défendant concèdes that he did so err. The fact 
is that'èounsel and not Stanfill hâve erred hère. When asked on direct 
examination as to whether he ran with the patent or the certificate of 
survey in running the second line, Stanfill's answer was that he did not 
recollect. This was ail he said as to this on the présent hearing. 
Though his testimony on the former hearing was not introduced on 
this, plaintiff relies entirely on what he said then in support of the 
claim that he so erred. On that hearing, on direct examination, his 
attention was called to the fact that the second call of the patent was 
N. 40 pôles to a stake, and he was asked whereabouts he fixed that 
corner. His answer was at letter "C" on his map. He was then asked 
as to whether he extended the number of pôles, and his answer was, 
"We simply run it on the degree and the number of pôles called for" ; 
neither counsel asking the question, nor did Stanfill hâve his attention 
directed to the fact, that the patent hère did not conform to the certifi- 
cate of survey, the latter of which two documents govems. It was 
assumed that the patent call conformed to the survey, and hence was 
correct, just as in the judgment of Alexander v. Hill the patent, and 
not the certificate, was followed. That Stanfill followed the latter, 
and not the former, is shown by his map, as was recognized by Mr. 
Blakeman in his testimony on the former hearing, which may be refer- 
red to if Stanfill's is to be considered. He testified that a map which 
he had made of the boundary given in the judgment in Alexander v. 
Hill did not conform to the Stanfill map in two particulars, one of 
which was in the course of the second line, there being a mistake in 
that line, in that the judgment followed the patent and not the certifi- 
cate. And Kinnie testified that there was a stake at the Stanfill rock 
with pointers N., 40 E. 

2. That he allowed no variation in the magnetic needle from the 
true meridian between the time of the original survey and that made 
by him and that he made his survey by surface not by horizontal meas- 
urement. It would seem that his measurement was as claimed. As 
to making allowance for variation, if we confine ourselves to the évi- 
dence on this hearing, as it would seem we are bound to do, it is not 
made absolutely certain that he did not make allowance. The évidence 
as to whether he made allowance for variation is confined to the first 
line. As to whether he failed to make such allowance there, dépends 
on whether he first determined the point to which he ran as the river 
clifl^ to be the point called for, and then ran from the beginning corner 
to it, or whether he found that point and was led to fix on it as the 
point called for by running the course called for from the beginning 
corner. If the latter, then he failed to make such allowance, for it is 
shown that the line run making such allowance will run to the right or 
south of such point some little distance; if the former, then he did 
not so fail. There was in that case no occasion for making such al- 
lowance, as there was nothing to be done but run a line from the be- 
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ginning corner to such point, and take it for whatever it might be. In 
certain particulars he did détermine the location of things called for 
before he began to survey the boundary in question. He so determin- 
«d as to the Ryan, Poster, and Parmley surveys. It was not develop- 
-ed, as I recall the évidence, as to hovv he came to fix on the point to 
which he ran the first Hne as the point called for in the certificate. 
And in his testimony on this hearing he did not give it as his recollec- 
tion that he failed to make such allowance hère. It was a mère matter 
of belief and judgment that he so failed. This belief and judgment 
may hâve arisen from the évidence that the line, run with the proper 
allovi^ance, would not strike the point which he fixed on as that called 
for. But it did not follow from this that he had erred in not making 
such allowance. If he had first determined on such point as that 
•called for, there was no occasion to make any allowance, and the error 
made, if any was made, was in fixing on that point as that called for. 
Had he been asked the basis of his belief and judgment, and how it was 
he came to fix on that point as the point called for, something might 
hâve been elicited indicating more definitely whether he made any 
error in running this line, and, if so, whether it was in not making the 
proper allowance for variation or in fixing on such point as the point 
called for. 

But conceding that he erred in not allowing for such variation as 
well as in the manner of his measurement, what follows? If the de- 
fendant were hère seeking for the first time a location of its bounda- 
ry anS a judgment against plaintifif as to the land covered thereby, the 
■court should, no doubt, refuse to uphold the location, and might require 
a location to be made with the proper allowance and measurement, with 
a view, if such location could be made, of upholding it. Such, how- 
ever, is not the case. Plaintifïs are hère seeking a judgment that the 
land covered by StanfiU's location belongs to them, and that under the 
circumstances under which plaintiffs appear hère, as heretofore stated. 
It would seem that the court shauld not grant relief on this ground 
unless it is made to appear that a location cannot be made with proper 
allowance and measurement, or that, if it can, a location so made will 
cover less ground than StanfiU's location, and then only as to the ex- 
cess. Neither one of thèse things bas been made to appear. 

3. That the "coffin poplar" is not the beginning corner. It is not 
necessary to consider the évidence bearing on this point. The Court of 
Appeals of Kentucky held that it was. No new évidence has been in- 
troduced hère ; and the Appellate Court, speaking through Judge San- 
ford, said: 

"The location of the poplar beginning corner Is, we think, establlshed by 
the prépondérance of the évidence in aceordance with the defendant's con- 
tention." 

4. That the points which Stanfill fixed as the points on the river clifF 
called for as Seing reached by the first, fifth, and eighth Hnes were 
either not points on the river cliflf at ail, or, if so, not the points so 
<:alled for. The Appellate Court seems to hâve been impressed with the 
idea that Stanfill had fallen down in his location of the points on the 
river cliflf called for as being reached on the fifth and eighth Unes 
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more than anywhere else. Judge Sanford said that the court was sat- 
isfied that Stanfill's map was "incorrect in substantial respects, especial- 
ly in référence to the location of the river cliffs and their proximity 
to the Ryan tract." It was the river cHfïs called for as being reached 
by those two lines that were in proximity to the Ryan tract. The one 
called for as being reached by the first line cannot be said to be in 
proximity to that tract. There is no other spécification of a particular 
in which that map was incorrect in a substantial respect. As to the 
river cliiï called for as being reached by the first line, plaintiff's 
claim that the point which StanfiU fixed as that so called for is not the 
river cliff. They urge that it is no more the river clifï than either of 
five branch cliffs crossed by the first line before it reaches that point. 
It is hard to hâve patience with this position. There is no possible 
room to compare thèse branch cliffs with this cliff. This cliff is 
at right. angles to the branch and the water in the branch pours over 
it. It fronts the river, and though the cliff itself is 25 or 30 f eet, pos- 
sibly as much as 50 or 60 feet, high, the top of it is 500 feet above the 
river. Whereas, so far as the chffs on either side of the branch from 
the cliff over which the branch flows are concerned, they hâve been 
made by the érosion of the water pouring over the cliff running parallel 
with the river, thereby cutting back from the river and making an in- 
dentation or cove. In the case of the branch cliffs of which so much 
is made, the branch runs parallel to them, and they hâve been made, 
not by a waterfall, but by the water as it ran in its course. Six différ- 
ent witnesses — Stanfill, Kinnie, Shearer, Swain, Bowermann, and Hays 
— testified that it was the river cliff. And the testimony of Blakeman, 
Wilson, Smith, and Neal, so far as it is to the effect that such is not the 
river cliff, is vitiated by the claim that the branch cliffs referred to are 
as much river cliffs as that is. Mr. Blakeman, when he surveyed the 
river cliffs in 1908 — the first surveying he did — surveyed it as a part 
of the river cliff. lie testified thàt, after meandering the river from 
Ryan's spring at the southeastern end of the Ryan tract to a point 
opposite Alexander's house site, he "ran directly to the figure 75 on 
the map, which is 'the river cliff' " ; that he "then continued northeast- 
erly for a distance, and then southerly along the top of the river 
cliff" ; and that he "continued this meandering of the river cliff 
around to figure 61 on the map, then across the branch to figure 72. 
then to 64, then ta 71, then to 57, then to 83, and then to figure 2." 
Figure 57 is the river cliff' claimed by Stanfill and where he placed a 
rock to mark it; and Blakeman's map No. 2 shows it as a part of the 
river cliff; the only différence between it and the regular river cliff' 
is that it runs around the cove formed by the érosion of the water 
from the branch pouring over the river cliff. 

So far as the river cliff called for as being reached by the fifth and 
eighth lines are concerned, Stanfill testified that he ran each of thèse 
lines to the river cliff". His familiarity with that coimtry was such as 
to place him in position to form an intelligent judgment as to whether 
he did in fact run to the river cliff, and he had no motive to run thesfe 
two lines otherwise than to the river cliff. There is no évidence to the 
contrary, except Kinnie expressed doubt as to whether what he took 
to be the river cliff to which Stanfill ran was the river cliff because of its 
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distance from the river and the river could not be seen f rom it. Shear- 
er testified that the StanfiU map laid down the river bluff practically or 
approximately correct, except that it might be a little incorrect as to the 
Ryan tract. No one has attempted to show by surveying just where 
the river cliff runs in this vicinity. Sullivan meandered what he calls 
the river bank. Blakeman indicates on his map where the river cliff 
runs nearly down to the Ryan tract. In one place in his testimony he 
says that he meandered the cliff at this point. But this may hâve 
beén a slip. He gives in détail just what he did on both occasions, 
when he did any surveying in connection with this litigation. He 
testified distinctly, as heretofore noted, that on the first occasion he 
meandered the river only from Ryan's spring up to a point opposite 
the Alexander house, and then directly from there to 75 on his map, 
from which point he meandered the cliff up the river. If he ever 
meandered the cliff from that point down to the Ryan tract, he gave no 
indication as to when he did it. StanfiU certainly made a mistake as 
to the course of the river at the southern end of the Ryan tract. He 
has it bending to the east bef ore it reaches the end thereof . He neither 
meandered the river nor the river cliff, and it was to be expected that 
his map might not show them correctly at ail points. But if StanfiU 
did err in what he took to be the river cliff. the river cliff at thèse 
two points is in that neighborhood and doser to the river than he has 
it, and he erred against the survey, as Kinnie points out. 

There is, however, room for holding that he did err in running the 
first line with référence to the river cliff". Not in that he did not run 
to the river cliff, but in that he did not run to the point thereon 
called for, which would be where a line run according to the course 
called for, making proper allowance for variation, would strike the 
river cliff, which, according to the testimony of Blakeman, was 585 
pôles from the beginning corner, taking the coffin poplar to be such 
corner. Possibly the testimony of Kinnie is to the effect that Hodges 
in so running that line struck the river at a distance of 403 pôles. 
Otherwise Blakeman's testimony that it would not strike it short of 
585 pôles is uncontradicted. I take it that when a call is for a line 
to run to a point in an extended thing, it is only in case the line, when 
run according to the course called for, will not strike the extended 
thing at any point, that the course sliould be abandoned and a line 
run to the nearest point in such thing. If the line run according to the 
course called for will strike a point in the extended thing, then it is to 
be so run, though it will add greatly to the distance. Assuming, then, 
the first line to rUn as Blakeman has it, the error of StanfiU was against 
the survey and plaintiffs are not hurt thereby. Plaintiffs state that, 
taking this to be the first line, the boundary is impossible of location; 
but no attempt has been made to show that such is the case. On the 
contrary, it would seem that there would be no difficulty in locating 
it. In so doing it, the fifth and eighth lines should not be run so as to 
strike the river cliff from the outside, i. e., on the river side, but from 
the inside. It is the thought of the certificate of survey that those 
two lines strike the river cliff from the inside. This would carry the 
fifth line over to the river cliff on the north side of the big bend in 
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the river, and between the Thonias Ryan survey and the Alexander 
house, and of necessity the eighth Une would hâve to go there also, for 
the ninth and tenth lines call for the Ryan tract and the eleventh for 
the Poster. 

There is nothing, then, whatever in the error vi'hich Stanfîll made 
in running the first, fifth, and eighth Hnes to the river cliff that is of 
any beneiît to the plaintiffs. 

[3] 5. That the Thomas Ryan tract, to and with the fifth or closing 
line of which Stanfill ran the ninth and tenth lines of the survçy, was 
not the Ryan tract called for. Ràther the position is that there were 
three other Ryan tracts in that vicinity, and it cannot be told which it 
was intended to run to, and hence Stanfill had no right to run to this 
one. They are the Rice and Ryan tract, the Huling survey, then owned 
by Ryan, and another Thomas Ryan survey. But there is no sufficient 
évidence of another Thomas Ryan survey to justify its beirig eonsider- 
•ed. AU the surveyors who testify on the subject testify that there is 
no other Thomas Ryan survey than the one to which Stanfill ran. A 
Rice and Ryan tract is not a Thomas Ryan tract. So there is léft only 
the Huling survey, then owned by Ryan, to create any uncertainty. 
But the f act that two or more tracts corne within the désignation of a 
tract called for cannot invalidate a survey. It is to be determined f rom 
ail the circumstances which of them was intended. And so determin- 
ing hère, there cannot be the slightest question but that it was the 
Thomas Ryan survey to which the survey ran. 

[4, 5] 6. That the line of the Thomas Ryan survey, to and with 
which Stanfill ran the ninth and tenth lines, and the line of the Isaac 
Foster survey, to which he ran the eleventh line, were idéal lines, and 
hence he should hâve run those lines according to the courses and dis- 
tances called for, and not hâve altered them in order to réach those 
Unes of those surveys. The contention is that where there is a call for 
a line to run a certain course and distance to an idéal line of another 
survey, and a line run according to the course and distance called for 
will not strike such line, the call for such line is to be disregarded, and 
that as to the course and distance followed. By idéal line is meant not 
necessarily one that was not run, but one that is not actual. It is an 
open line as contrasted with one not marked. Of course a line that was 
îiot run is always an idéal line. It is open and not marked. The fifth 
or closing line of the Thomas Ryan survey at the time of the Mills 
survey was an idéal line. It was open and not marked, and the reason- 
able inference is that it was not run. The first four corners called for 
were timber corners, most, if not ail, of which hâve been identified. 
The fifth corner is a stake corner. This indicates that the surveyor did 
not run beyond the fourth corner. He merely protracted the fourth 
and fifth lines. Likewise the eleventh line of the Isaac Foster survey 
was then an idéal line. It was open and not marked, and the reason- 
able inference is that it was not run. The first nine corners called for 
were timber corners, a number of which hâve been identified. The 
five other corners are stake corners. This indicates that the surveyor 
did not run beyond the ninth corner. He merely protracted the next 
six, including the eleventh lines. So that plaintiflfs hâve made this 
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point good if theîr proposition of law is sound. Ts it sound? TBey 
cite in support of it thèse four décisions of tiie Court of Appeals of 
Kentucky, to wit : Mercer v. Bâte, 4 J. J. Marsh. (Ky.) 334 ; Ralston v. 
McClurg, 9 Dana (Ky.) 338; Mathews v. Pursifull (Ky.) 96 S. W. 803 ; 
Jones V. Hamilton, 137 Ky. 253, 125 S. W. 695. In each of thèse cases 
the call for the line of another survey was disregarded and that for 
coursé and distance followed. 

In Mercer v. Bâte, Judge Robertson said : 

"But there is, in this respect, a palpable and essential différence betwixt 
actual and an idéal line, or a marked and open line. And as in the one case, 
Madison œlght be bounded by the marked line, wheresoever it mlght be (if he 
made no mistake), so in the other he must be restricted to the line as it ap- 
peared to be, and as he believed it was vvhen he called to adjoin it. In the 
first case, he vvould hâve a right to the marked line, because, being visible, he 
knew where it vs'as, and therefore intended that, as marked, it should be his 
boundary. In the last case, for the very same reason, vfherever he supposed 
the invisible line to run, he must be bounded, because he intended when he 
made hls survey to be, and therefore was bounded by it." 

In Ralston v. McClurg, Judge Marshall said : 

"In determining now upon the manner in which it should be closed, the 
courses and distances should be adhered to and the call for the line disregard- 
ed. There is certalnly no necessity hère for abandoning course and distance, 
which are In themselves certain. There is no mistake in the courses and 
length of the Unes actually run, and the remainlng courses and distances 
lead wlth certainty to the beginnlng. Why then abandon them, and adhère 
to a vague and répugnant call for a stake in a line of which the surveyor knew 
nothing, and for running with that line in a direction widely variant from 
its course and for a distance greatly exceeding its whole length?" 

In Mathews v. Pursifull, Judge CarroU said : 

"The rule is well settled that courses and distances yield to natural objects 
mentioned in à deed as the boundary line thereof ; but this well-established 
rule does not apply to this case, because the calls relied on by appellant are 
not natural objecta or monuments. They are merely artiflcial Unes uamed in 
a patent." 

In Jones v. Hamilton, Judge Barker said : 

"The rule is that, where natural objects and courses and distances vary, 
the natural objects prevail; but where Unes are not marked and defined so 
as to be visible to the eye, being merely called or idéal Unes, the rule is différ- 
ent. There the surveyed line wlU prevail, and the party claimlng title will 
be confined to those Unes, although he may hâve believed and intended them to 
be identical with the called Unes." 

In Mathews v. Pursifull, Judge CarroU cited the décisions in Mercer 
V. Bâte and Ralston v. McClurg in support of the position there taken, 
and, in Jones y. Hamilton, Judge Barker cited the décisions in Mercer 
V. Bâte and Mathews v. Pursifull in support of the position there tak- 
en. It would seem that both Judges CarroU and Barker thought that 
where there is a call for a line to run a certain course and distance t» 
an idéal line of another survey, and a line run according to the course 
, and distance called for will not strike such line, the call for such line 
is to be di&regarded, and that as to course and distance followed, as 
contended for by plaintifïs, and that this had been held in the two cases 
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of Mercer v. Bâte and Ralston v. McClurg. Judge CarroU used the 
epithet "artificial" in characterizing the lines which he had in mind, but 
it is not a correct epithet to designate idéal lines ; for though idéal Unes 
may be said to be artificial, so are marked lines. Idéal lines are open 
and invisible lines as distinguished f rom marked and visible lines. The 
antithesis of idéal lines is actual lines. So Judge Barker referred to 
called lines as synonymous with idéal lines. Such, however, is not the 
case. For though called lines are idéal lines, so are lines that were run, 
but not marked. Judge Sanford generalized thèse four décisions to 
this efifect : 

"Tliat a course and distunce called for in a survey, when not actually run 
and marked by the surveyor, will be controlled by a call for the Une of another 
tract which was theu actually marked and visible on the ground, so as to be 
assimilated to a natural object." 

But they hardly yield such a generalization and are not relied on by 
plaintifïs as so doing. They are relied on as supporting their conten- 
tion as I hâve stated it. 

In determining the soundness of thi.s Contention there should be con- 
sidered thèse four décisions cited and relied on by the défendant, to 
wit: Morgan v. Renfro, 124 Ky. 314^ 99 S. W. 311; Alexander v. 
Hill, supra; Brashears v. Joseph (Ky.) 108 S. W. 307; Rock Creek 
Property Co. v. Hill, supra. In each of thèse four cases the call for 
course and distance was disregarded and that for the line of another 
survey followed. 

In Morgan V. Renfro, Judge O'Rear said : 

"In ail such cases, where it cornes to locate agaln the survey so made, tlie 
object is to reprodnce if possible, or as near as may be, what was originally 
done in appropiiating the land t>y the survey. » • * There are several 
means which may be adopted. The rule is to prefer the best évidence. TJiere- 
fore marked corners, i. e., those clearly identifled, and which are notorious 
objects, are seized upon as the most satisf actory ; then ., pâturai objecta not 
marked, such as a stream, a ridge, a cliff, or the likç, for , they, while not so 
exact, are nevertheless reasonably sure to afïord satisfactory évidence of 
the location of the patent at or near that point; then calls for the lines of 
other patents which are of record, and which are susceptible of deflnite and 
certain location ; then courses ; and then distances, in the order named." 

In Alexander v. Hill, Judge Lassing said : 

"This patent calls for a tract of land bounded by certain natural objecta 
and artificial lines and established points, and provides that by fOllowing 
certain flxed courses and distances thèse natural objects and artificial lines 
and fixed points will be reached. But when It Is shown by actual démon- 
stration that, when the lines are run according to the courses and distances 
called for, the natural objects and artificial lines and fljced points are not 
reached, what shall we do?. Shall the. courses and distances, as called for 
in the patent^ preyall, or shall thèse be made to yield, and the courses so 
changea whei-e required, and the distances extended as may be necessary so 
as to reach the natural objects, artificial lines, and fixed points? If this was 
a new question, we confess that a more dlfiicult problem would' be prèSented ; 
but this court bas many tlmes passed upon this. flue^tlpn, and thç law is how 
well settled that, where th^re is a conflict betvveen, the course and distance 
and recognized oijjects éstablishing the boundâry lines of a, survey, course and 
distancé mXist ylekl, ànd the natural objéèts aiid established boundarle's of 
other tracts called for, ànd designatfed knowin ' points therein must be aic- 
. cepted as the true boundâry of the land in question." r ., 
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In Brashears v. Joseph, decided the same date as Alexander v. Hill, 
Judge Lassing said : 

"Therefore the course and distance called for in the plat must yield, under 
the well-known rule that, where the patent calls for fixed, deflnite, and certain 
points or objects, the calls by course and distance must glve way." 

Aiid in Rock Creek Property Company v. Hill, Judge Nunn said : 

"The rule is well settled in this state that courses and distances must yield 
to calls for the lines of other patents which are of record and susceptible of 
deflnite and certain location." 

It is thus seen that, if the four cases cited and relied on by plaintiffs 
support their contention, then thèse four cases cited and relied on by 
défendant are in conflict therewith ; for an idéal line, i. e., an open and 
invisible line, whether actually run or only protracted, is susceptible 
of definite and certain location. It is to be noted that, though the déci- 
sions of Morgan v. Renfro, Alexander v. Hi.ll, and Brashears v. Joseph 
were rendered and published before that of Jones v. Hamilton, no no- 
tice of them is taken by Judge Barker in his opinion therein. And in 
none of the four cases relied on by défendant is any référence made to 
the cases of Mercer v. Bâte, Ralston v. McClurg, and Mathews v. Pur- 
sifull, though ail were rendered and published before them, except that 
in Alexander v. Hill référence was made to Mercer v. Bâte on another 
point. Brashears v. Joseph, Alexander v. Hill, and Rock Creek Prop- 
erty Co. V. Hill were built upon Morgan v. Renfro. This situation 
calls for an attempt at harmonizing thèse décisions, and, if it is found 
that they are incapable of harmonization, for a détermination of which 
of them are right and to be followed. Particularly should pains be tak- 
en with the décisions in the early cases of Mercer v. Bâte and Ralston 
V. McClurg. The opinions in them were delivered by great judges — 
Robertson and Marshall — and at a time when things were not so com- 
plex, i. e., more simple, and when judges, as well as other people, were 
less hurried and had more time for reflection. Thèse décisions are very 
apt to hâve been sound. And it is to be seen whether there is any war- 
rant in either one of them for the position which Judges Carroll and 
Barker took them to support. But before taking them up it will not 
be amiss to do a little thinking on our own account. 

In determining the location of an actual survey, the fundamental 
principle is that it is to be located where the surveyor ran it. As it has 
been put, the thing to be done is to track the surveyor. This being so, 
it is where he ran and not where his certificate says he ran that gov- 
erns. If there is a conflict between where he ran and where he thus 
says he ran, the latter must yield. In Dimmitt v. Lashbrook, 2 Dana, 
1, Judge Robertson said : 
"When a Une is actually run, it must be, as so run, the true boundary," 

In reflecting upon this I hâve been puzzled to reconcile it with the 
rule that paroi évidence is inadmissible to vary a writing. I hâve 
reached the conclusion that there is no conflict hère, because such a 
case does not come within the rule. The making of the certificate is 
not contemporaneous with the making of the survey, though made 
f rom notes taken at the time thereof. When it is made the making of 
249 F.— 57 
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the survey is a thing of the past. It is a statement as to how the sur- 
veyor actually ran the lines. Just as, then, paroi évidence is admissible 
as to what took place at a meeting of a board of directors or a town 
council by one who was présent and heard what took place, and the 
minutes of the meeting made up from notes then taken, are not con- 
clusive, so testimony of one, who was présent at the survey, as to how 
the lines were actually run is admissible and the surveyor's certificate 
is not conclusive. The determining thing, then, in locating an actual 
survey, is to ascertain where the surveyor actually ran and not where 
he says he ran in his certificate. It is merely evidential as to where he 
actually ran. But, in the case of ancient surveys, no paroi évidence as 
to where he actually ran the lines is obtainable, because of the death of 
ail of those who may hâve been présent at the survey. In such cases, 
in determining where the surveyor ran the lines, we are limited neces- 
sarily to his certificate except so far as may be afifected by accompany- 
ing plat, and such marks as he may hâve made at the time of the sur- 
vey, and, in the absence of such marks, to his certificate, except so far 
as it may be afïected by the plat. In the latter case, of necessity, the 
certificate with such exception is conclusive. Where, however, there 
was no actual running, i. e., where the running was mental only, the 
certificate with such exception is always conclusive. Whilst hère, as 
in the case of an actual survey, it is where the surveyor ran which is the 
determining considération, there is no other évidence of where he so 
did than his certificate, apart from the plat. But it is to be construed 
in the light of then existing conditions and what he may be known to 
hâve donc. Suppose, then, in a given case, according to the certificate, 
the surveyor ran from a certain point a certain course and distance to 
a certain thing, and a line from that point to that thing is not accord- 
ing to such. course and distance, and the plat sheds no light, and there 
are no marks left by the surveyor, what is to be done? As it is not 
possible for the surveyor both to hâve run from such point to such 
thing, and from such point such course and distance, he must hâve 
made a mistake either in saying that he ran from such point to such 
thing, or that he ran therefrom such course and distance, and the thing 
to be done is to ascertain which of the two statements was a mistake. 
Two alternative cases présent themselves for considération. One is 
where the surveyor actually ran the line ; the other where he protract- 
ed it, i. e., ran it mentally. And I take it that, in the absence of persua- 
sive évidence that he did not actually run it, it is to be taken that he 
did. If, then, it is a case of actual running, and the thing to which he 
says he ran is a visible thing, either natural or artificial, he must hâve 
known whether or not he ran to such thing. He could not hâve been 
mistaken in thinking that he ran thereto if he did not. The only pos- 
sible room for mistake in such case is in making notes of what he did 
or transcribing the notes into his survey, and there would be little 
chance of his making a mistake in this particular. In such case, there- 
fore, that is, where the line was actually run, as the call is to run to a 
visible thing, the mistake is to be taken to hâve been made in the state- 
ment as to the course and distarrce. Such mistakes are readily made. 
So it is that we hâve the ruie, aS to which there is no question, that 
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where the call is for a natural object or a marked corner or Une, the 
call for course and distance must give way to the call for such object, 
corner, or line. How, then, is it in case of actiial running and the 
thing to which he says he ran is an invisible thing, i. e., an idéal or 
open line of another survey? In such case it is possible for him to 
hâve made a mistake in saying that he ran to such thing, if he did not 
run such line of the other survey, or otherwise know definitely v/here 
it was. If he did run it or otherwise knew, the likelihood of mistake 
is greatly lessened. Though, if he did not run it, the chance of mis- 
take is greater, can it be said that the chance of mistake is greatêr than 
the chance of mistake in saying that he ran the course and distance? 
Possibly it is. If, then, there is a rule that, in a call for an idéal line 
of a survey, such call must give way to that for course and distance, 
hère is a case for its application. And such case is where the line was 
actually run, and that of the survey called for was not run and he did 
not otherwise know where it was. But as, in such a case, it is well- 
nigh impossible to say whether the line of such survey was run, to see 
where it was located, or he otherwise knew, it is questionable, to say the 
least, whether any distinction should be made, where the line has been 
actually run, between a call for a visible thing and one for an invisible 
thing, and whether or not in both cases the call for course and distance 
should not yield to the call for the thing. 

[6] Take, then, the other case, i. e., where there is évidence which 
persuades that the line was not actually run. If it was protracted, i. 
e., mentally run, is there any reason for a distinction between the call 
for a visible thing and one for an invisible thing? If the call is for 
a visible thing, as the surveyor did not run the line he was not at it. 
The fact that it was visible was of no value to him in knowing whether 
he ran to the thing. Unless he mentally ran to the thing, he would not 
hâve called for it. The chance for mistake in the course and distance 
to the thing over what it would hâve been had he actually run the line 
was much greater, and in some cases it would be marvelous whether 
he could give it correctly. There is therefore no reason for making a 
distinction, where the call is for a visible thing, between a case where 
the line was actually run and where it was not. And so the rule is 
that in case of such call always, i. e., whether the line was run or not, 
the call for course and distance yields to the call for the thing. If, then, 
where the line was not actually run, and the call is for a visible thing, 
the call for course and distance yields to the call for the thing, there 
is no conceivable reason why, in such a case, and the call is for an in- 
visible thing, the rule should not be exactly the same. In such a case 
the call for a visible thing has no advantage, as a corrective, because of 
the visibility of the thing, over a call for an invisible thing. In neither 
case was the surveyor at the thing to détermine whether he had gone 
to it or not. In the latter, as in the former, case, he would not hâve 
called for the thing if he had not mentally run the line to it. Such is 
the meaning of the call. It can hâve no other meaning. And the 
possibility of mistake in giving the course and distance is as great 
where the call is for an invisible thing as in a call for a visible one. I 
therefore see no reason why the rule should not be that in ail cases. 
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whether the line was actually rûn or was not, and whether the thing 
called for was visible or invisible, that the call for the course and dis- 
tance yields to the call for the thing. 

There is reason, however, for an exception to this rule. This excep- 
tion cornes in only where the Une was not actually run, and it makes 
no différence whether the thing called for was visible or invisible. The 
position thus taken that, if the line was not actually run, the call for 
the thing, whether visible or invisible, takes precedence over the call 
for the course and distance, is based on the assumption that the sur- 
veyor does not think that the thing called for is in a particular place. 
The exception cornes in where he does think that it is in a particular 
place and hence mentally runs the line to that place. If it turns out 
that the thing called for at that place was not in fact there, i. e., the 
surveyor was mistaken in thinking that it was there, the call for the 
thing should give way to the call for course and distance ; for the sur- 
veyor mentally ran the line to where he thought the thing was and not 
to where it in fact was. And the cases of Mercer v. Bâte and Ralston 
v. McClurg were simply applications of this exception. In each case 
the line was not actually run, and the surveyor thought the thing called 
for was in a particular place, as to which he was mistaken. It was 
held in each case that the thing called for should give way to course 
and distance, because he had mentally run the line to where he thought 
the thing was and not where it actually was. It made no différence in 
the position there taken as to whether the thing called for was visible 
or invisible. A detailed considération of thèse two cases will make 
this good. 

In Mercer v. Bâte the f acts were thèse : Two surveys had been made 
in the then county of Kentucky of lands on the Ohio river some little 
distance below the falls at Louisville, one in the name of Mercer and 
the other in the name of Grifhn. They were about 527 pôles apart 
at the river bank. Mercer's survey was four-sided. Its upper corner 
on the river bank was three beeches and a sugar tree. The river line 
ran 350 pôles to two beeches and some sugar tree saplings. The lower 
line ran from this corner S., 56 E., 1448 pôles, to a sugar tree, buck- 
eye, and linn. The back line ran from this corner N., 52 or 62 E., 350 
or 340 pôles, to a white oak on the edge of a hill near Harrod's creek, 
and the upper line ran from this corner N., 49 W., 750 pôles N., 48 W., 
540 pôles, in ail 1,270 pôles, to the beginning. The lower corner of 
Griffin's survey on the river bank was an ash and elm. Its lower line 
ran therefrom 1,130 pôles S., 38 E., to five ash trees, and from that 
corner the line ran N., 30 E. At 246 pôles from the five ash trees in 
that line were a beech and elm. It is not necessary to refer to any 
more of the Griiifîn's boundary. Mercer's survey was made in 1774. 
That of Griffin some later. In 1785, the territory being then in Jeffer- 
son county, a survey was made in the name of Madison, including as 
it was thought ail the land between the two surveys from the river 
back. It began at Griffin's lower corner — the ash and elm — and ran 
with the river bank to Mercer's upper corner — the three trees ref erred 
to as two beeches and sugar tree— 427 pôles. It called for this corner 
as Mercer's corner. The call for the next line was with Mercer's 
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corner S., 48 E., 540 pôles, S., 49 E., 750 pôles, in ail 1,290 pôles, to a 
white oak on the edge of a hill near Harrod's creek. It will be noted 
that the courses of thèse two parties of this line were the reverse of 
the courses given for Mercer's line. Mercer came to the river and 
Madison went back from it. The distances were exactly the same. 
Madison called to run with Mercer's line that far. Madison's lower 
corner back from the river was the same as Mercer's upper corner 
back therefrom, to wit, a white oak on the edge of a hill near Harrod's 
creek. The next call vi'as "with Mercer's end (i. e., back) line S., 52 of 
62 W., 116 pôles to a beech and sugar tree in said line." From this 
corner the survey called for three lines, which took it to the beech and 
elm in Griffin's line, and to run from thence S., 30 W., 246 pôles, to 
Griffin's lower back corner, the five ash trees, and from thence with 
Grififin's line N., 38 W., 1130 pôles, to the beginning. ' It is thus seen 
that on the face of things Madison's survey covered ail the land be- 
tween Griffin and Mercer, and ran back of each to the extent of 246 
pôles of Griffin and 116 pôles of Mercer. It turned out upon investi- 
gation that there was a mistake in the courses given for Mercer's up- 
per line, Connecting his upper corner on the river, the three beeches 
and sugar tree, and his upper back corner, the white oak on the edge df 
a hill near Harrod's creek. His upper and lower river corners and 
lower back corner were well marked. And the river line and lower 
line were also marked. For a distance of 380 pôles, or 30 or 40 pôles 
more than called for, his back line was also well marked. At the end 
of this marked line there was a white oak lying on the ground nearly 
rotten and so much decayed that it could not be told whether it was 
marked. It stood on the edge of a steep rocky hill, near and in view 
of Harrod's creek, so précipitons towards the creek as to render a de- 
scent to the base difficult even on foot. There was from this point an 
ancient marked line for the distance of 30 pôles towards the beginning 
corner. If the upper line was run from the beginning corner, accord- 
ing to the courses reversed and distances called for, it would reach a 
point 426 pôles, i. e., or over a mile and a third beyond the end of 380 
pôles of the marked back line of Mercer, where the white oak was 
lying, and from which the 30 pôles of marked line ran towards the 
beginning corner at the river, thus making Mercer's back line 806 pôles 
long instead of 350 or 340, as called for. The court held that the call 
for course and distance had to be disregarded, and that Mercer's back 
line extended no furthcr than 380 pôles of marked line, where the 
white oak was lying, and that his upper line ran from this point with 
the 30 pôles of marked line, and from that point N., 36 W., 720 pôles, 
N., 35 W., 540 pôles, to the beginning. This location of the Mercer 
survey gave rise to the problem which is pertinent hère. Should Madi- 
son run from Mercer's beginning corner on the river according to the 
courses and distances called for or with Mercer's line as the court held 
them to be ? 

There were over 2,000 acres within those lines. Possibly the sur- 
veyor never ran the river line of Madison's survey, i. e., from Griffin's 
lower corner to Mercer's upper and beginning corner. Certàinly he 
never ran. Mercer's upper and closing line, bctween its beginning and 
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fourth corners, nor his back line, a portion of which was called for as 
being the first of the three Unes of Madison running from the beech 
and sugar tree in Mercer's back line to the beech and elm in Griffin's 
back line. The court held that Madison should run from Mercer's be- 
ginning corner according to the courses and distances called and not 
with Mercer's lines as called for; in other words, that the calls for 
Mercer's line should yield to the call for courses and distances. In the 
language of counsel for the losing side in their pétition for rehearing, it 
tore "Madison from Mercer." Why then did the court so hold? It 
was because the surveyor thought that Mercer's upper and closing line 
ran according to the courses and distances called for and that his back 
line extended to the point where so doing would fix his fourth corner. 
So thinking, that was where he mentally ran. That he was mistaken in 
so thinking was no reason for making the survey run with Mercer's 
lines as they actually were. The surveyor only ran the lines pf Madi- 
son where he thought the lines of Mercer were, and it is where the sur- 
veyor ran that governs. It is true that Judge Robertson made a point 
of the f act that Mercer's upper or closing line was an idéal or open line, 
except as to the 30 pôles next to the upper back or fourth corner, and 
not an actual or marked line, and said, in the paragraph heretofore 
quoted, that there was a palpable and essential différence between an 
actual and idéal line, or a marked and open line. But the décision was 
not based on any such différence. Madison was restricted to the cours- 
es and distances called for in connection with Mercer's lines because 
such "appeared to" and were "believed" to be his lines when the Madi- 
son survey was "called to adjoin" Mercer. For the very same reason 
he would hâve been so restricted even had Mercer's lines been marked 
their entire extent. After the paragraph quoted, he proceeded as fol- 
lows, to wit : 

"Is there anything, then, In the record which will show satlsfaetorily where 
Madison supposed Mercer's line was when he called for it? We think there 
is enough,and that It shows that he considered the courses and distances 
described in Mercer's patent as deflnlng his true Une." 

He then referred to seven separate and distinct things in the record 
as so showing. The décision provoked a vigorous pétition for rehear- 
ing. Because of the distinction drawn between actual and idéal lines or 
marked and closed lines, it was thought that the court had taken the 
position "that if the objects called for are idéal or the lines called for 
are not marked, then the adjoining survey shall stop short thereof, and 
has no right to extend to them, disregarding of other calls." This posi- 
tion, it was claimed, was "entirely new." It was said : 

"It is a doctrine never heretofore applied in adjudieating on boundary In 
this eountry, so far as we know. It was not advanced by the learned coun- 
sel of the appellants, so that it might hâve met a reply. Its conséquences 
are not easlly foreseen, and as there are many Unes left open, owing to the 
witchery in which surveyors aeted and the dangers that surrounded them, 
it may be fatal; for It Is a doctrine that will rend bounds and limlts, here- 
after to be fixed by a séries of adjudications." 

The reasoning against this position which was advanced was unan- 
swerable. Attention was called to the facts that Mercer's upper back 
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corner was a marked corner ; that 30 pôles of the upper or closing line 
from Mercer's upper or back corner towards the beginning corner was 
marked; and that the whole of Mercer's back line for 116 pôles, of 
which Madison's third line was called to run, from the white oak at 
the upper or back corner to the beech and sugar tree, was a marked line. 
It was argued that if the first line of Madison was to be run to Mercer's 
beginning corner, which was marked, though the distance was 100 pôles 
more than called for, so ought its second line to be run to Mercer's 
upper or back corner, which was marked, and its third line be run 116 
pôles with Mercer's back line, which was also marked. 

The resuit was that Judge Robertson had nothing further to say, in 
response to the pétition for rehearing, about any différence between 
the actual and idéal or marked and open lines. But he did bring out 
clearly and distinctly the true basis of the décision, which was that the 
surveyor took Mercer's upper or closing line to run according to the 
courses and distances called for, and that his upper or back corner was 
at the end of such line so run. Hence that is where he ran the Madi- 
son survey, and, as where the surveyor ran is controUing in locating a 
survey, there is where it would hâve to be located, though the surveyor 
was mistaken in so thinking. This being the case, it would hâve made 
no différence had such upper or closing line been marked its entire dis- 
tance. He said : 

"Madison cannot be allowed to extend hls survey beyond where he be- 
lieved Mercer to be." 

And again he said : 

"The reason why Madison would not be allowed to expand his survey, so as 
to cover ail the interjacent land between the line which he supposed to be 
Mercer's and the remote boundary which is ascertained by the judgment of 
court to be Mercer's true line, is only because there was an évident mistake in 
the opinion as to the location of Mercer's line." 

And again he said : 

"If Madison went to T A (i. e., the upper baclc corner of Mercer), or if, 
knowing where it was, he intended to go there, or if, without knowlng where 
it was, he intended to go to it, wherever it was, he might be allowed to hold 
it. The opinion states some of the reasons why we believe that he Intended 
that his line and corner should be where he supposed Mercer's were." 

That it would not hâve necessitated a différent décision, if Mercer's 
upper or closing line had been marked its entire extent, is apparent from 
the following statement in the response: 

"lî Mercer's line from his beginning to T A had been marked and actually 
run, then still Madison might not hâve a right to make it his boundary, if it 
clearly appeared that he was mistaken in ealling for it. But then we should 
require mueh stronger évidence of mistake than we should do, when the line 
was defined by course and not by marks." 

So it transpired that, as nothing had ever been said about any dis- 
tinction between actual and idéal or marked and closed lines in the 
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reported décisions of the Court of Appeals of Kentucky before Mercer 
V. Bâte, so afterwards nothing was said in regard thereto therein for 
over 75 years, when it was taken up by Judges CarroU and Barker. 
I corne then to the case of Ralston v. McClurg. Ham's survey, there 
involved, was a five-line survey. It called to begin at William Rich- 
ard's northeast corner of his 50-acre survey, a large poplar and beech. 
The first line ran from there, a certain course and distance, to a 
beech; the second from thence, a certain course and distance, to a 
beech and buckeye ; the third from thence, a certain course and dis- 
tance, to three white oaks on a high ridge; the fourth from thence, 
a certain course and distance, to a stake in Richard's line; and fifth 
and last a certain course and distance with his line to the beginning. 
The surveyor in making the survey began at Richard's northwest, 
and not at his northeast, corner, as stated in his certificate, which threw 
the whole survey off the land described therein. He ran and marked 
the first three lines. When he came to the fourth corner, the three 
white oaks on a high ridge at the end of the third line, Ham informed 
him that a line the course called for, to wit, S., 45 E., from that place 
would strike Richard's line at the distance called for, to wit, 83 pôles. 
He thereupon adopted that as the fourth line of the survey without 
any part of it being run. He then calculated the course and distance 
from the termination of this assumed line to the beginning corner, and 
adopted it as the fifth line, without running it. On running the Ham 
survey it was found that a line S., 45 E-, from the fourth corner, the 
termination of the third line, which was actually run, would not strike 
Richard's line at the distance of 83 pôles, but that, if continued, it 
would never touch any part of it. It was held that the fourth and 
fifth lines should be located according to the courses and distances 
called for and the calls for Richard's lines should be disregarded. The 
ground of the décision was that there was where the surveyor men- 
tally ran those two lines. He ran them there because he thought the 
fourth line would strike Richard's line and the fifth would run with 
it. In this he was mistaken. But, notwithstanding such mistake, that 
is where he mentally ran the lines, and, as we hâve seen, the consid- 
ération which always controls in locating a survey is where the sur- 
veyor actually or mentally ran the lines. That the fact whether Rich- 
ard's line was an actual or an ideal^marked or open — line had noth- 
ing to do with the conclusion reached appears from the following 
quotation from Judge Marshall's opinion, to wit : 

"It does not even appear that the line of Richard's was Itsclf a marked 
line. And that circumstance, though not essentlal to tho conclusion to which 
we hâve corne, certalnly weakens the opposite construction of the survey, so 
far as it dépends upon the position that an actual marked boundary, or a 
eall for physical objects, must control the call for course and distance." 

It must be admitted, however, that both Judges Robertson and 
Marshall seem to think that the fact that the line called for was not 
a marked line, whilst not essential to the positions there taken, strength- 
ened them. I would submit that it did not do so. The advantage 
which a visible thing called for has over an invisible thing when the 
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line is actually run does not exist when it is not run. And both thèse 
cases were cases where it was not so run. 

It is thus seen that there is nothing whatever in thèse two cases jus- 
tifying the positions taken in the quotations f rom the opinions in Math- 
ews V. Pursifull and Jones v. Hamilton. Whether Mathews v. Pur- 
sifull was correctly decided on its facts it is not necessary to con- 
sider. It would seem that it was not. But Jones v. Hamilton was. 
There the survey began at Wiley Jones' corner, and the first call was 
"thence wlth said Jones line S., 80 W., 163 pôles, to a beech and cu- 
cumber, L,evi Goilis' corner." This call was widely variant from 
"Jones' line." But the surveyor had actually run it. It was decided 
that the line should be located as thus run, though the surveyor in- 
tended and the patentées intended him to make a survey of ail the 
land which would be included with "Jones' line" as a boundary, and 
they thought Jones' line coincided with the call S., 80 W., 163 pôles. 
There were some marks on trees which led the surveyor to suppose 
that it was Jones' line. And the cases of Mercer v. Bâte and Ralston 
V. McClurg were authorities for the décision reached. The only dif- 
férence between that case and those was that in that the line was ac- 
tually run, whereas in those it was not. There was no occasion in the 
case for pointing out any distinction between a call for marked and 
visible lines and idéal Unes. It is true that the Jones line was not 
a marked line, but an idéal one. But it could hâve made no difïerence 
if it had been a marked one. The surveyor had actually run the line 
called for according to the course and distance called for, and as we 
hâve seen that it is where the surveyor ran, actually or mentally, that 
détermines where the survey should be located. The fact that he 
thought that such line was the line called for, but was mistaken in 
so thinking, cannot change the fact as to where he ran, and hence does 
not allow the line to be located in accordance with the line called for, 
and that whether such line is a marked or an idéal line. 

Thèse four cases cited and relied on by plaintiffs do not, therefore, 
support their contention. The fact is that the cases of Mercer v. Bâte, 
Ralston v. McClurg, and Jones v. Hamilton do not hâve to do with 
the kind of case that we hâve hère. They are cases where the line 
called for was thought or supposed to be in a particular place, and 
was run to or with as being in such a place — in Mercer v. Bâte and 
Ralston v. McClurg it was mentally run, whereas in Jones v. Hamilton 
it was actually run — when in fact it was not in such place. The fact 
that it was not in such place did not alter the fact as to where the 
line was so run, and it was the fact as to where it was run, and not 
where it might or would hâve been run had the truth been known, 
which determined its location. 

On the other hand, the four cases cited and relied on by défendant 
are directly in point, and they décide squarely that if the line called 
for is susceptible of definite and certain location, at least if the instru- 
ment by which the line is created is of record, the call for course and 
distance must yield to it. Whether it is essential that such instrument 
be of record it is not important to inquire, as hère the Ryan and 
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Foster surveys and patents were of record. An idéal line is sus- 
ceptible of definite and certain location, though possibly net so sus- 
ceptible and certain as an actual one. In Morgan v. Renfro, the first 
of the four cases in which this was settled, Judge O'Rear made no 
référence to the cases of Mercer v. Bâte and Ralston v. McClurg. 
He may not hâve known of them. It is more likely that he did, and 
made no mention of them because it did not occur to him that they 
had any référence to the case in hand. In none of the four cases was 
it considered whether the line called for was an actual or an idéal line. 
It was not conceived that this made any différence. In Morgan v. 
Renfro and Brashears v. Joseph it doés not appear whether the lines 
called for were actual, i. e., marked, or idéal, i. e., open. In Alexan- 
der V. Hill they were idéal, and in Rock Creek Property Company v. 
Hill they were actual. And, for the reasons heretofore given, there 
can be no doubt that those décisions are sound upon principle. 

I conclude, therefore, that StanfiU did not err in going to and with 
the fifth or closing line of the Ryan survey and to the eleventh line of 
the Isaac Foster survey, and disregarding the calls for courses and dis- 
tances. 

7. That Stanfill erred in the point to which he ran as the pine corner 
at the thirteenth corner of the survey. This is attempted to be made 
out in two ways, One is that, if it is taken to be the three pine trees 
called for in the Parmley survey, it was not capable of being definitely 
located, and that because it was not sufEciently identified. But the mère 
f act that it was not then standing, and no one could tell where it stood, 
did not prevent its being definitely located. At least two other corners 
of the Parmley survey were capable of identification. According to 
Shearer's testimony, the sixth corner, the beech, poplar, and spruce, 
and according to Kinnie the third corner, the two white oaks and two 
Spanish oaks, were then standing. And to a certain extent the be- 
ginning corner was capable of identification, though the three Spanish 
oaks were not then standing, by reason of the call for them at the head 
of one of the Devil creek hollows. Ail the surveyors seem to hâve been 
able to locate this Parmley survey and its second or pine corner. 

[7] The other is that there is another pine-tree corner which may 
hâve been the one intended to be called for, to wit, the beginning cor- 
ner^ — three pines — of the Mills' survey of December 9, 1856, and it is 
impossible to tell which of the two was called for. The fact that there 
are two things which answer to the call of a survey, and it cannot be 
determined definitely which is the one called for, does not invalidate the 
survey. The rule is that the one which is most against the survey is to 
be taken. It is not unlikely that the beginning corner of this earlier 
Mills' survey was the corner called for. The seventh or closing line 
thereof, reversed, called for a red oak in Mills' Hne, i. e., the beginning 
line of the Parmley survey, then owned by Mills, and it may hâve been 
that the surveyor intended that the survey should run from the point 
in Isaac Foster's survey to the beginning corner of the Mills' survey of 
December 9, 1856, thence with the closing line thereof to the red oak 
in the first line of the Parmley survey, and thence with that line so 
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far as it went, to the beginning. If he so intended, then the survey ran 
from this pine corner with Mills to the beginning corner of the Parmley 
survey. That this adds another line to the survey is not against it. 
In Morgan v. Renfro the survey was of six lines. The fourth line call- 
ed for a stake in line of John Gilbert, Sr.'s, survey, and the fifth with 
said line to a stake in his line. Just one line, therefore, of Gilbert's 
survey was called for. As the survey was located, it ran with four of 
Gilbert's lines and three lines were added to it. The case of Bell v. 
Powers (Ky.) 121 S. W. 991, involved a survey made by the same sur- 
veyor who made the survey in question hère within seven months after 
it was made. The second call of the survey was, "thence with James 
Burnett's old line S., 25 E., 250 pôles, to his corner, a pine." The Bur- 
nett line, from the beginning of the call to the pine, was not a straight 
line, but traversed four lines and three marked corners not recognized 
in the survey. It was held that the survey ran with thèse lines. As, 
however, running to the second corner of the Parmley survey was 
against the survey, plaintifïs cannot complain of StanfiU so running. 

[8] This, I think, covers ail the particulars in which it is claimed that 
Stanfill erred. The resuit of my considération of them has convinced 
me that StanfiU's location is substantially correct, and that the décision 
in Alexander v. Hill is sound. 

In conclusion it is to be noted that plaintifïs hâve done nothing but 
criticize. They hâve put forth no constructive effort. They hâve made 
no sincère effort to locate Mills' survey by actually running ail its calls 
on the ground, disregarding calls for courses and distances for the 
thing called for, when running according to course and distance did not 
go thereto. The only line which they actually ran was the first line. 
This disclosing that Stanfill had erred in locating the first line, there 
they stopped. Whether they were fearful that running from the cor- 
rect termination of the first line a location would be made more favor- 
able to défendant does not appear. It is certain that thej ran no fur- 
ther. 

In view of ail I hâve said, I hâve no other recourse than to hold that 
the bill should be dismissed at plaintifïs' costs. 
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UNITED STATES v. WURSTERBARTH. 
(District Court, D. New Jersey. May 13, 1018.) 

1. Ar.TENS <s=»71i4, New, vol. 7 Key-No. Séries — Naturalizatioist — (jAncella- 

TION OF Ceutificate of (^itizensiiip. 

Where respondent, a native of Germany, was admitted to citlzenship 
uiider Rev. St. § 2165, re(iuiring an applicant for admission to make oatli 
that he will support the Constitution of the United States, and that lie 
absolutely abjures and renounces ail allesiance to any foreign prince or 
so^'ereignty, proof that, «'lien the United States and Germany engaged 
in war, many years later, respondent desired a German success, and 
recognized an allegianee to Germany supcrior to that due the United 
States, unexplained warrants cancellation of his eertificate of citizenship, 
on the gvound that it was procured by fraud, in that his oatU to renounce 
allegianee to any foreign .sovereignty was false, and excepted the land 
of his nativity. 

2. Aliens <®=>02, 711/2, New, vol. 7 Key-No. Séries — Naturalization — (îood 

Faith. 

Public poliey requires that no one should be naturalized, except he 
exercise the utraost good faith in ail of the essentlals required of him, 
and where the governuieiit, in a proceeding to cancel a eertificate of citi- 
zenship, lias shown that good faith in any of the essentials is highly 
questionable, the burden Is on the respondent to dispel the doubt. 

3. Evidence <©=375 — Uncontkoverted Evidence. 

Where respondent falled to deny testimony as to his remarks, such tes- 
timony may be accepted as true, though witnesses thereto testlfied from 
their unaided recollection. 

In Equity. Pétition by the United States to cance] the eertificate of 
citizenship of Frederick W. Wursterbarth. Certificate canceled. 

Charles F. Lynch, U. S. Atty., of Newark, N. J., for the United 
States. 
Cari Lentz, of Newark, N. J., for respondent. 

HAIGHT, District Judge, This is a proceeding instituted by the 
United States attorney for this district under section 15 of the Nat- 
uralization Act of June 29, 1906 (34 Stat. h. 596, 601, c. 3592 [Comp. 
St. 1916, § 4374]), to cancel a certificate of citizenship granted to 
Frederick W. Wursterbarth, the respondent, by the court of com- 
mon pleas of the county of Passaic, in the state of New Jersey, on the 
ground that it was f raudulently and illegally procured. The certificate 
was issued on November 3, 1882; the respondent being a native of 
Germany and a subject of the German emperor. The fraud alleged 
is that the respondent declared under oath that he absolutely and en- 
tirely renounced and abjured ail allegianee and fidelity to any foreign 
sovereignty, and particularly to the emperor of Germany, whereas 
in fact he did not do so, but, on the contrary, retained an allegianee to 
Germany and its ruler. The matter has come on for hearing on the 
issues raised by the pétition of the district attorney (to which were 
attached affidavits supporting its allégations), and the answer of the 

igswFor otUer cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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respondent. Upon the hearing the govemment proved, in substance, 
the f ollowng f acts, viz. : 

Within a few days after the outbreak of the présent war between 
the United States and the German Empire, the respondent was ap- 
proached by two ladies interested in a local chapter of the American 
Red Cross, in an effort to induce him to contribute money to that or- 
ganization, upon which appeal the respondent became angry, and re- 
plied in substance that he would not do so; that he would do noth- 
ing to injure the country in which he had been born, brought up, and 
educated. Subsequently, in the month of June following, another 
woman, who was likewise interested in the same chapter of the Amer- 
ican Red Cross, visited him, and asked him to become a member. He 
angrily ref used to do so, stating that he would give no money to send 
soldiers to the country where he was born and educated, and, in re- 
ply to some arguments which the solicitor advanced, stated that she 
did not know what it meant to be born in a country, and then hâve 
men go over and fight against that country. In the month of No- 
vember, 1917, the respondent was approached by two gentlemen, in 
an effort to induce him to subscribe to the f und which the Young Men's 
Christian Association was then raising for war work. At that time 
he stated that he would do nothing to help def eat Germany, and in re- 
sponse to a question as to whether he did not want America to win 
the war he replied that he did not ; that he had relatives in Germany. 
He made the same rejoinder to the question as to whether he did not 
want the American soldiers in camps and cantonments to be well tak- 
en care of ; and, in reply to a statement made to him that he was bet- 
ter off than most Americans, he replied that he only came to this 
country on a vacation or visit. 

[1] The respondent did not attempt to réfute or explain any of 
that testimony. It thus appears, without contradiction, that the re- 
spondent, although a citizen of this country, on three separate occa- 
sions (several months having intervened between each), since the out- 
break of the war with Germany, gave vent to expressions which clear- 
ly indicate that at this time he bears an allegiance to the country of his 
origin, superior to that which he recognizes to this country. While 
his présent state of mind is, of course, not the main fact in issue, yet 
if, at the time the certificate of citizenship was granted to him he re- 
tained the same allegiance to Germany, as he now manifestly has, it 
is not contended, and, indeed, it would not seem to be debatable, that 
any other conclusion could be reached than that the certificate had 
been procured by fraud, because the provisions of the Naturalization 
Act, at the time the respondent's certificate was issued (section 2165 
of the Revised Statutes), required that before he could be admitted to 
citizenship he should déclare on oath that he would support the Con- 
stitution of the United States, and that he absolutely and entirely re- 
nounced and abjured ail allegiance and fidelity to any foreign sov- 
ereignty. 

The question, therefore, on which the décision of this case dépends, 
is whether it may be legitimately inferred as a fact, from his présent 
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State of mind, coupled with the circumstances to be hereinafter re- 
ferred to, that he was of the same mind at the time he took the oath 
of allegiance and renunciation. In that aspect the case is one of first 
impression, so far as I am informed or hâve been able to ascertain. 
It must be borne in mind that the respondent did not express any dis- 
satisfaction with the aims and purposes of this country in the prés- 
ent war, or with the reasons which had induced Congress to déclare 
war, but that he boldly took the position that he would do nothing to 
injure the country of bis birth, and did not wish this country to win 
the présent war, becausc nf the ties which bound him to Germany. 
As the years succeeding bis naturaHzation passed, coupled with the 
fact that be continued to dwell in our midst, associate with our citi- 
zens, receive the benefits which this nation and its institutions hâve 
conferred upon him, acquire property hère, and hoid public office (as 
the proofs show that he did), it is natural to présume that his affec- 
tion and feeling of loyalty and allegiance to this country would in- 
crease, and that any ties which bound him to the country from which 
he came would correspondingly decrease. 

If, therefore, under such circumstances, after 35 years, he now 
recognizes an allegiance to the sovereignty of his origin, superior to 
his allegiance to this country, it seems to me that it is not only per- 
missible to infer from that fact, but that the conclusion is irrésistible, 
that at the time he took the oath of renunciation, he did so with a men- 
tal réservation as to the country of his birth, and retained towards 
that country an allegiance which the laws of this country required 
him to renounce before he could become one of its citizens. Indeed, 
for the reasons just stated, his allegiance to the former must at that 
time hâve been stronger than it is at présent. Whatever presumption 
might otherwise arise in his favor from the apparent fact that during 
the intervening years he bas lived as a good citizen of this country 
is of no weight, when it is considered that nothing bas happened dur- 
ing that time to call forth a manifestation of his reserved allegiance, 
and that as soon as something did happen — i. e., the war between this 
country and Germany — ^he immediately manifested it. 

It is argued that it is not legitimate to présume that his mental at- 
titude to-day is the same as it was 35 years ago, because as a gênerai 
rule presumptions do not "run backwards." I will readily concède 
that proposition. However, without attempting to differentiate, if 
indeed there is any real distinction, between a strictly légal presump- 
tion of fact, which constitutes at least prima facie proof of a matter 
in controversy, and the probative value of one circumstance in estab- 
lishing another fact, there are many cases in which it is permissible 
to infer the existence of one fact from proof of subséquent facts. If 
the natural and probable inference to be drawn from a proven fact is 
the existence of another fact, it makes no différence whether the lat- 
ter fact be before or after, in point of time, the fact from which the 
inference is to be drawn. The décisive point is whether the infer- 
ence is a natural and probable one. That principle is recognized by 
ail thé authorities, and is supported by évery considération of reason. 
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It will be sufficient, I think, to refer to the remarks of the Suprême 
Court in Luria v. United States, 231 U, S. 9, 27, 34 Sup. Ct. 10, 58 
ly. Ed. 101, where this very section of the Naturalization Act was un- 
der considération, and Ellis v. State, 138 Wis. 513, 119 N. W. 1110, 
20 L. R. A. (N. S.) 444, 131 Am. St. Rep. 1022, a case relied upon by 
counsel for the respondent. 

So the mère fact that it would not be permissible to find one's state 
of mind at a given time, f rom what he said or did at a subséquent time, 
under a certain set of circumstances, would by no means justify the 
conclusion that in ail cases and under ail circumstances the same rule 
must be applied. For instance, if this respondent had been naturalized 
in the month of March, 1917, and had expressed hirnself in April, 
June, and November of the same year, as the proofs in this case show 
that he did, it could scarcely be doubted that he had reserved an alle- 
giance to the country of his origin at the time that he took the oath 
of renunciation in the naturalization proceedings ; yet in such a case 
it would be necessary to find his state of mind at that time from 
his subséquent state of mind, as manifested by what he said. Many 
similar examples might be cited. The state of the respondent's mind 
at the time he was naturalized is, of course, a question of fact. If, 
instead of making the remarks which are relied upon by the govern- 
ment in this proceeding, he had then frankly stated that, at the time 
he received his certificate of naturalization, he reserved an allegiance 
to Germany, it could not be questioned that he had procured his cer- 
tificate through fraud. The only différence between such a case and 
that actually presented is in the manner in which his state of mind 
thirty-five years ago is to be proved. In the one case the proof would 
be direct ; in the other, it would rest on inference. 

Moreover, allegiance to a country is necessarily, I think, in a class 
by itself ; and to argue that, because it would not be permissible to in- 
fer one's previous state of mind on one subject from subséquent acts 
and deeds, it is also not permissible to do so in respect to one's state of 
mind regarding allegiance to a country would lead to illogical results. 
While, undoubtedly, it would not be permissible to infer that a man did 
not love his wife when he married her, from mère statements made 
25 years after which showed that he did not then love her, it by no 
means foUows that it is not natural and proper to infer in cases such 
as this, from a subsequently expressed allegiance to the country of 
his birth, that one did not renounce allegiance to that country when 
he was naturalized. If the respondent's présent state of mind was 
différent from what it was when he was naturalized, or if the expres- 
sions which he used did not properly express his feeling, an oppor- 
tunity was aiïorded him to hâve so demonstrated. He did not at- 
tempt to explain or deny ; his attitude was rather one of défiance. 

In a case such as this, especially in the absence of explanation or 
déniai, I am of the opinion that, if there were any doubt about the 
matter, it should be resolved in favor of the government. Such was 
the opinion of Judge Killits in a case (United States v. Griminger 
[D. C] 236 Fed. 285) instituted under the same section of the Natural- 
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ization Act as this îs, where the question was whether a person had 
"resided continuously" within the United States during the period re- 
quired by the statute, which question the Circuit Court of Appeals of 
this circuit, in United States v. Cantini, 212 Fed. 925, 129 C. C. A. 
445, has held to be one of fact. 

[2] Pubhc policy requires that no one should be naturalized, ex- 
cept he exercise the utmost good faith in ail of the essentials required 
of him, and where the government has shown that good faith in any of 
the essentials is highly questionable, the burden should be cast on the 
respondent to dispel the doubt. He, as no one else, has the means of 
doing so. 

[3] Whatever force there might hâve been in the argument of coun- 
sel for the respondent that, as the witnesses in this case were testify- 
ing from unaided recollection, their statements should be scrutinized 
with great care and hesitatingly accepted, is lost, because the défend- 
ant has not denied them. I accept them as true. The witnesses im- 
pressed me as conscientious and patriotic citizens, who were endeav- 
oring to tell the truth, and who, in reporting the respondent's dis- 
loyal statements, were doing their duty. 

It follows, therefore, that the prayer of the pétition should be grant- 
ed. A decree will accordingly be entered, setting aside and canceling 
the respondent's certificate of citizenship. 



SETTLE V. BALTIMORE & O. S. W. E. CO. 91S 

SETTLB et al. v. BALTIMORE & O. S. W. R. CO. 

(Circuit Court of Appeals, Sixtli Circuit. May 7, 1918.) 

No. 3088. 

1, OoMMEBCE (S=>.3.S — Transportation — Interstate or Intrastate— "Inter- 

state Commerce." 

WJiether a given transportation Is interstate or intrastate must be 
determined by the essentiàl character of the commerce, and an Interstate 
character cannot be evaded by the mère device of billing to an Inter- 
mediate point and then rebilling from tliat point ; but a new shipment 
by a consignée of an Interstate sbipment in the cars in which received 
to other points of destination does not necessarily establish continuity 
of movement, nor prevent a reshipment to a point within the same state 
from having an Independent and intrastate cliaracter. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

2. Commerce i©=33 — Transportation — Interstate or Intrastate — Inter- 

state Commerce. 

Interstate shipments of lumber by carload were billed to a point 
where the cars were received by the consignée and the f reight paid. The 
railroad eompany made a traclîage charge for placing the cars on a 
house track, and from there they were rebilled to another point in the 
same state on a line of the same eompany, not having been unioaded. 
The eompany also cliarged demurrage if the cars were not recousigned 
within the free time limit. Held, that the second shipinent was a sep- 
arate and intrastate shipment, governed by intrastate rates, although it 
was inteuded by the consignées when the original shipments were niade. 

In Error to the District Court of the United States for the South- 
ern District of Ohio; Howard C. HoUister, Judge. 

Action at law by the Baltimore & Ohio Southwestern Railroad Com- 
pany against W. H. Settle and George W. Clephane, partners as W. H. 
Settle & Co. Judgment for plaintiff, and défendants bring error. Re- 
versed. 

Harry C. Barnes, of Cincinnati, Ohio, for plaintiffs in error. 
Harmon, Colston, Goldsmith & Hoadley, of Cincinnati, Ohio (Geo. 
Hoadley, of Cincinnati, Ohio, of counsel), for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. The défendant in error, as plaintiff 
below, sued plaintiffs in error for the différence betvveen the freight 
charges actually paid and those ^hich plaintiff claims should hâve been 
paid on certain shipments of lumber. The pertinent facts stated in the 
pétition are thèse: Plaintiff is engaged in interstate commerce as a 
common carrier by railroad, owning and operating a Hne from Cincin- 
nati, Ohio, to Louisville, Ky., and other points. The shipments in ques- 
tion ail originated south of the Ohio river, and were of two classes: 
First, those originally consigned to the défendants and billed directly 
to Oakley, Ohio, which is within the switching district of Cincinnati ; 
second, those originally consigned to others at Cincinnati, or elsewhere, 

®=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered DIgesta & Indexes 
249 F.— 58 
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purchased by défendants while in transit, and upon arrivai at Cincin- 
nati switchçd to Oakley. It was defendant's intention from tlie time 
of the shipments or of their purchase, as the case may be, that they 
would be received by the défendants at Madisonville. There were in 
force lawful interstate rates from the points of origin of the several 
shipments to' Cincinnati and Oakley (the rates to Oakley being the 
same as to Cincinnati), as well as to Madisonville. There was a law- 
ful local or intrastate rate (published by state authority) from Oakley 
to Madisonville. Défendants paid, in each case, to the railways bring- 
ing the lumber to Cincinnati, the interstate rate to that place — applica- 
ble to Oakley. Each of the cars was ordered by défendants to be de- 
livered to them at Oakley, and upon its arrivai at that place was "re- 
ceived by the défendants, although the lumber was net removed from 
the cars" ; plaintiff making a trackage charge for placing the car 
on the public team track. Each shipment was "by the direction of the 
défendants moved to Madisonville, Ohio, under a new bill of lading 
or contract of shipment" made by défendants, at the local or intra- 
state rate. On ail the cars not so reconsigned within 24 hours (the 
free time allowed for reconsigning carload freight) plaintiff charged 
défendants demurrage or car service at the rate of $1 per day per car 
for the time of détention beyond the free time limit. It also charged 
demurrage on ail the cars at Madisonville after the free time allowed 
for unloading, viz. 48 hours. The interstate rate from the point of 
origin to Madisonville in each case exceeded the sum of the interstate 
rate and the local rate from Oakley to Madisonville, and the défendants 
took the course they did for the purpose of getting the lower rates. 
This suit is for the excess. The District Judge overruled a demurrer to 
the pétition, and, défendants declining to plead over, rendered judgment 
against them for the excess claimed. This writ is to review that judg- 
ment. 

[1] The case turns upon the question whether the shipments from 
Oakley to Madisonville were purely local, or whether, on the other hand, 
they retained their original interstate dharacter as being merely con- 
tinuations of the initial interstate movements from the points of origin 
to Oakley — in other words, whether défendants' original and continu- 
ous intention to rebill and ship to Madisonville, after arrivai at Oak- 
ley, made the continued carriage, although local in form, essentially 
interstate. In the latter case the transportation was within the exclu- 
sive jurisdiction of the Interstate Commerce Commission, the interstate 
rate controUed and the Judgment below was right. It is well settled 
that whether a given transportation is interstate or intrastate must be 
determined by the essential character of the commerce, and that an in- 
terstate character cannot be evaded by the mère device of billing to an 
intermediate point and then rebilling from that point. So. Pacific Term. 
Co. V. Interstate Commerce Commission, 219 U. S. 498, 31 Sup. Ct. 
279, 55 L. Ed. 310; Ohio R. R. Corn. v. Worthington, 225 U. S. 101, 32 
Sup. Ct. 653, 56 L. Ed. 1004 ; Texas & N. O. R. Co. v. Sabine Tram 
Co., 227 U. S. 111, 33 Sup. Ct. 229, 57 L. Ed. 442; Louisiana R. R. 
Corn. V. Texas & Pac. R. Co., 229 U. S. 336, 33 Sup. Ct. 837, 57 L. Ed. 
1215; A., T. & S. F. Ry. Co. v. Harold, 241 U. S. 371, 36 Sup. Ct. 665, 
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60 L. Ed. 1050; Kanotex Refining Co. v. A., T. & S. F. Ry. Co., 34 
Interst. Com. Com'n, 271 ; McFadden v. Alabama Gt. Southern Ry. 
Co. (C. C. A. 3) 241 Fed. 552, 154 C. C. A. 338. On the other hand, if 
the shipments from Oakley to Madisonville were purely local in char- 
acter the intrastate rates were properly paid, and the judgment below 
was wrong. 

[2] Does the case fall within, or is it distinguishable from, the 
cases above cited ? So. Pacific Term. Co. v. Interstate Commerce Com- 
mission, supra, is of immédiate pertinency only as declaring the broad 
proposition that the Interstate Commerce Commission has jurisdiction 
to regulate charges of a terminal company which is a part of a rail- 
road and steamship System and opérâtes terminais such as those of the 
Southern Pacific at Galveston, Tex. Among the prominent consid- 
érations recognized in that case, as establishing the interstate charac- 
ter of the shipments there in question, were that the Terminal Com- 
pany's piers were facihties of import and export traffic — a means of 
transition from land carriage to water carriage ; that tliey were control- 
led by the Southern Pacific Company through stock ownership ; that 
the goods in question were destined for export, and by their delivery 
to the railway must be considered as having been dehvered for trans- 
portation to their foreign destination, the terminal company being part 
of the railway for that purpose. 

In Ohio R. R. Com. v. Worthington, supra, it was held that a rate 
fixed by a state railroad commission on that part of interstate car- 
riage which includes the actual placing of the shipments into vessels, 
ready to be carried beyond the state destination, is, as to merchandise 
intended for points beyond the state (in this case Ohio coal destined 
for upper lake ports), a burden on interstate commerce, and beyond 
the power of the state to impose, even if the merchandise is billed from 
a point within the state to the point where the vessel is — in that case 
from the Ohio mines to an Ohio port on L,ake Erie. Stress was laid 
on the fact that the intrastate rate was intended to and did cover an 
intégral part of the interstate movement — "the transportation from the 
mine to the Lake Erie port, the placing upon the vessel and the trim- 
ming or distributing in the hold, if required, so that the vessel may 
complète such interstate carriage." 225 U. S. 109, 32 Sup. Ct. 656 
(56 E. Ed. 1004). 

In Texas & N. O. R. R. v. Sabine Tram Co., supra, it was held that 
shipments of lumber on local bills of lading from one point in a state 
to another point in the same state, destined from the beginning for 
export, were, under the circumstances of that case, foreign and not in- 
trastate commerce. Among the facts specially found in that case 
were that the lumber was ordered, manufactured and shipped for 
export ; that the shipper regarded the shipments in question as export 
shipments, and "'demanded, expected, and received the use of terminal 
facilities, additional free time, and other privilèges accorded to ship- 
pers of export freight under export tariiïs" (227 U. S. 116, 33 Sup. 
Ct. page 231 [57 E. Ed. 442]), and ail the lumber was in fact unloaded 
by the shipper from the cars into the terminal company's slips or upon 
its docks in reach of the ship's tackle and loaded into ships previously 
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cliartered for the purpose by the shippers, and which carried the same 
themselves direct to Europe. 

In Louisiana R. R. Com. v. Texas & Pacific Ry. Co., supra, it was 
held that staves and logs intended by the shipper to be exported to for- 
eign countries and shipped from points within the state to a seaport, 
also therein, from which they were to be exported, were in interstate 
and foreign commerce, notwithstanding they were shipped on local 
bills of lading for the initial journey, and so were subject to interstate 
and not intrastate charges, and within fédéral and not state jurisdic- 
tion. This case is in the same class with the Sabine Tram Company 
Case, supra. Among the considérations mentioned, as indicating a 
continuous carriage, was the fact that "no demurrage was tendered 
by the shipper or consignée or received by the carrier on account of 
delays in handling beyond the four davs allowed by the rules." 229 U. 
S. 340, 33 Sup. Ct. page 839 (57 L. Ed. 1215). 

In Atchison, T. & S. F. Ry. Co. v. Harold, supra, it was held that, 
although the original interstate bill of lading of a car shipment was 
surrendered for an intrastate bill while the car was still in transit, yet, 
if the car moved in continuous interstate commerce shipment from 
its departure to its destination, delivery at an intermediate point and 
substitution of an intrastate bill of lading is not such a new and dis- 
tinct shipment as takes the car out of interstate commerce. 

In Kanotex Refining Co. v. A., T. & S. F. Ry. Co., supra, the com- 
pany's refinery was at Caney, Kan., from which it shipped oil to one 
of its distributing stations at Woodward, Okl. In order to get the 
benefit of lower freight rates, it billed its shipments to Kiowa (the point 
in Kansas nearest Woodward) consigned to an agent, whose sole func- 
tion was to act as consignée and to rebill the interstate shipments to 
Woodward, he occasionally paying freight charges therefor. "As a 
matter of fact, the cars were sometimes actually handled from Caney 
through to Woodward in the same train." No actual possession was 
taken by the agent and "no constructive possession other than that in- 
volved in the rebilling at Kiowa as described." 34 Interst. Com. Com'n, 
272. The Commission held that what the shipper desired and re- 
ceived was "through movement," and that the billing and rebilling 
was done "without taking or intending to take a real possession of 
the shipments" at Kiowa, and "were mère pro forma and paper trans- 
actions without substance, except as they might be the means of get- 
ting the through service to Woodward at less than the lawful rates." 
34 Interst. Com. Com'n, 276. 

In McFadden v. Alabama Gt. Southern Ry. Co., supra, cotton was 
shipped from Albertville, Ala., by the N., C. & St. L. Ry. to Attalla, 
Ala., thence by the Alabama Great Southern to Birmingham, Ala., on 
through bill of lading to that point. At Birmingham the cotton was 
compressed (the right to interrupt the journey for that purpose ex- 
isting under the original shipment), the original bill of lading surren- 
dered and the cotton rebilled to points without the state, not, however, 
from Birmingham, but back from Attalla, the rate from which point to 
the point outside the state (minus the local rate already paid from 
Attalla to Birmingham, for which the shipper got crédit) plus the local 



8ETTLE V. BALTIMORE & O. S. W. R. CO. 917 

rate previously paid from Albertville to Attalla, was less than the full 
rate from Albertville to the point outside the state. In affirming judg- 
ment for the différence between this latter through rate and the sum of 
the rates paid, stress was laid upon the facts that the cotton remained 
at Birmingham "always in the possession and control of the carrier," 
that it was never delivered there to the shipper "as it might hâve been," 
and no control taken by him, except by rebilling from Attalla cotton 
then physically présent at Birmingham. 241 Fed. 564, 566, 567, 154 
C. C. A. 338. 

We are not cited to, nor hâve we found, any cases more favorable 
to plaintiff's contention than those we hâve discussed. Neither of thèse 
cases is on ail fours with the instant case. In the three water carriage 
cases the shipments could not move beyond the port in question except 
in Interstate or foreign commerce. In none of ttie cases cited was an 
actual delivery to the consignée, previous to reshipment, made or at- 
tempted. In at least two of the cases a lack of such delivery is em- 
phasized. None of them involved the feature of making payment of 
actual demurrage charges for delay before reshipping. In one of them, 
as we bave seen, the absence of payment or tender of such charge was 
commented upon, and in another the fact of the actual allowance of 
additional free time because of the nature of the shipment. AU of 
them seem to hâve turned, expressly or impliedly, upon the question 
of continuity of movement, actual or constructive. 

Is the instant case distinguished from the cases cited? The pétition 
contains, as we bave seen, an express averment of défendants' order 
for the delivery of the cars to them at Oakley, an implied averment of 
such delivery there on the team tracks, express averments of demur- 
rage charges for détention thereon, the receipt by défendants of the 
lumber at Oakley, and a subséquent reshipment to Madisonville — prima 
facie indicating a physical possession taken by défendants at Oakley ; 
the mère fact that removal of the lumber from the cars at Oakley was 
not required does not impress us as enough to couvert, as matter of 
law, an otherwise actual delivery into one merely constructive, color- 
able or evasive. Considering the pétition as a whole, we think its nat- 
ural construction is that while défendants intended ultimately to receive 
and use the lumber at Madisonville, and so to reship from Oakley, 
yet the latter point was regarded by both parties as the ultimate desti- 
nation and place of delivery of the particular shipment itself, as dis- 
tinguished from the ultimate destination of the lumber. There is no 
averment of a rebilling while the lumber was in transit, nor that any 
of the shipments were or could hâve been handled, after rebilling at 
Oakley, in the same train which brought them into Cincinnati, so mak- 
ing an actually continuons shipment, as in the Kanotex Case. Indeed, 
the pétition, by necessary implication, négatives a continuons move- 
ment in fact. The fact that défendants obtained switching from Cin- 
cinnati to Oakley does not indicate that they were getting something 
for nothing. The switching was not "free" ; the charge theref or was 
merely absorbed in the rates from the southern point to Cincinnati. 

A new shipment by a consignée of an interstate shipment in the cars 
in which received to other i^oints of destination does not necessarily 
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establish continuity of movement or prevent reshipment to a point 
within the same State from having an independent and intrastate char- 
acter. Gulf, Colorado & S. F. Ry. Co. v. Texas, 204 U. S. 403, 27 
Sup. Ct. 360, 51 Iv. Ed. 540— the Texarkana Case; C, M. & St. P. 
Ry. Co. V. lowa, 233 U. S. 334, 343, 34 Sup. Ct. 592, 58 L. Ed. 988. 
In the former of thèse cases it was held that the interstate shipment 
(in that case carload lots) on reaching the point specified in the orig- 
inal contract of transportation ceased to be an interstate shipment, 
and that its further transportation to another point within the same 
State, on the order of the consignée, is controlled by the law of the 
state and not by the interstate commerce act. In the other case it 
was held that shipments of coal when reshipped after arrivai from 
points without the state (and acceptance by the consignées) to points 
within the state on new and regular billing forms constituted intra- 
state shipments and were subject to the jurisdiction of the state 
railroad commission. We hâve not overlooked the fact that in the Tex- 
arkana Case the consignée did not hâve full title to and control of the 
shipment until its arrivai at the point of reshipment ; nor that in the 
lowa case the point beyond which the coal was to be shipped was not 
determined until after its arrivai at the point where the reshipment oc- 
curred. In the Ohio Railroad Commission Case, supra, the Texarkana 
Case was expressly distinguished upon the ground that "there a new 
and independent contract for intrastate shipment was made, the in- 
terstate transportation having been completely performed." It was 
similarly distinguished in the Sabine Tram Company Case, supra (227 
U. S. 130, 33 Sup. Ct. 229, 57 L. Ed. 442)— citing the language just 
quoted— as well as in others of the cases we hâve discussed. But nei- 
ther of thèse two cases has been overruled or criticized. 

While the question is not free from difficulty, upon a careful con- 
sidération of the authorities we are disposed to think that the charac- 
ter of the shipment from Oakley to Madisonville is to be ultimately 
tested by the considération whether or not there was an actual good- 
faith delivery of the shipments to the consignées at Oakley, and ac- 
tually a new and independent shipment therefrom by défendants tO' 
Madisonville while the lumber was physically présent and in their 
possession, and that the eflfect of such good-faith delivery, possession 
and independent reshipment is not, as a mère matter of law, converted 
into an , interstate shipment by the existence of an original and contin- 
uing intention to so reship in intrastate commerce for the saving of ex- 
pense. 

May not a passenger by rail, desiring to travel from a point in one 
state to a point in another state, lawf ully pay the local f are to the state 
line (or the interstate f are to a point beyond the state line) and then pay 
the local f are therefrom to a point within the state; or, again, may 
not one, in the course of shipping freight from one state to another, 
lawfully ship to the state line or just beyond it, at the local or interstate 
rate, as the case may be, and there receive actual delivery of the 
freight and thereupon reship locally? Neither of the suggested cases 
seems, in principle, opposed to the Interstate Commerce Act, for, in 
each case, the passenger or shipper, as the case may be, loses the benefit 
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of a through shipment. The passenger may hâve to leave the train 
to buy a new ticket, or may be required to pay his £are, perhaps at an 
inconvénient time, or to take the risk of inconvenience otherwise, as 
in respect to rechecking baggage. The shipper of freight must person- 
ally or by agent go to the trouble of accepting delivery and making 
reshipment, perhaps submitting to delays and (if in carload shipment) 
perhaps to unloading and reloading and possibly to paying demurrage. 
He also loses the benefit of the liabîlity of the initial carrier. In each 
■case some benefit incident to through transportation is given up. That 
such transaction is not necessarily a mère évasion of the act, and so 
unlawful, finds express support in Gulf, etc., Ry. Co. v. Texas, su- 
pra, 204 U. S. at page 413, 27 Sup. Ct. 360, 51 L. Ed. 540. 

As the pétition stood, the demurrer thereto should, in our opinion, 
hâve been sustained. 

The jadgment of the District Court is reversed, and the record re- 
manded to that court, with directions to take further proceedines not 
inconsistent with this opinion. 



TINITED STATES v. KRAFFT. 

(Circuit Court of Appeals, Third Circuit Aprll 23, 1918.) 

No. 2323. 

1. Wab <@=»4— Espionaoe Acp— iNciTiNa Insubordination, etc., in Mn-i- 

TARY OB Naval Forces. 

To constitute an offense under the provision of Act June 15, 1917, c. 
30, tlt. 1, § 3, 40 Stat. 219, that "whoever, when the United States Is at 
war, shall wlUfully cause or attempt to cause insubordination, disloyalty, 
muttny, or refusai of duty in the mllltary or naval forces of the United 
States" shall be guUty of a crime, It is sufficient that the accused dld the 
acts chargea, and that they were done wlUfully and with Intent to cause 
insubordination, disloyalty, mutlny, or refusai of duty in the mllitary or 
naval forces, and It Is not necessary to show that they produced the 
effect Intended. 

2. Wab iS=4 — Espionage Act — Peosecution foe Violation — Tbial — Instruc- 

tions. 

In a prosecutlon under Act June 15, 1917, c. 30, tlt. 1, 8 3, 40 Stat 219, 
for wlUfully attempting to cause insubordination, disloyalty, mutlny, and 
refusai of duty in the mllitary and naval service of the United States, the 
court held to hâve properly submitted the cause to the jury, under Instruc- 
tions whlch correctly construed the statute and stated the questions of 
fact for détermination by the jury, and the verdict of the jury, findlng the 
défendant guUty, held sustained by the évidence. 
^. War <@=»4 — Espionage Act — Prosecution roB Violation — Evidence. 

On such trial, évidence of opinions expressed by défendant at s'ome pre- 
vious time and place was immaterial, and properly excluded. 

In Error to the District Court of the United States for the District 
of New Jersey; J. Warren Davis, Judge. 

Criminal prosecution by the United States against Frederick Krafït 
Judgment of conviction, and défendant brings error. Affirmed. 

Certiorari denied, 38 Sup. Ct. 582, 247 U. S. , 62 L. Ed. — . 

$=9For other cases eee same topic & KEY-NUMBSR in aU Key-Numbered Dlgests & Indexes 
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Morris Hillquit, of New York City, and H. P. Lindabury and Hen- 
ry Carless, both of Newark, N. J., for plaintiff in error. 

Charles F. Lynch, U. S. Atty., of Newark, N. J., and Andrew 
J. Steelman, Asst. U. S. Atty., of Jersey City, N. J. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Frederick 
Krafft was charged with the violation of section 3 of the Act of June 
15, 1917, which provides: 

"Wlioever, when the TJnlted States is at wsir, shiill willfiiUy cause or at- 
tempt to cause Insubordination, disloyalty, mutiny, or refusai of duty, In tlie 
military or naval forces of the United States, * * • shall be punished by 
a Une of not more tban $10,000, or imijrisomnent for not uiore than twenty 
years, or both." 

The indictment contained four counts, the fàrst of which charged 
défendant with "knowingly, willfully, and unlawfully attempting to 
cause insubordination in the military and naval forces of the United 
States, in that be, the said Frederick Krafft, did then and there speak 
to Martin T. Gunning, corporal in Company K, First New Jersey In- 
fantry, who had been duly mustered into the military service of the 
United States, and Albert Barton, corporal in the First New Jersey 
Infantry, who had been duly mustered into the military service of the 
United States, and divers other persons who were members of the 
military forces of the United States, and did then and there say : 'I 
can't see how the government can compel troops to go to France.' 'If 
it was up to me, l'd tell them to go to hell.' 'It's a damn, shame.' 'I 
can't see why the Socialists hère hâve not the same rights as in Ger- 
many.' 'They send théir own Senators down to Washington, and they 
will not let the people do if — and divers other words and sentences 
which are to the grand jury unknown." The count concluded with 
the averment that this was donc "with the intent of him, the said 
Frederick Krafft, to influence, persuade, and cause the said persons, 
who were members of the military forces of the United States, to be- 
come insubordinate, contrary to the form of the statute," etc. The sec- 
ond count averred Krafft had used the same words and in like hearing 
with intent "to influence, persuade, and cause the said persons, who 
were members of the military forces of the United States, to become 
disloyal to the United States," etc. ; the third count charged him with 
intent "to influence, persuade, and cause the same the said persons, 
who were members of the military forces of the United States, to mu- 
tiny, to the injury of the military service of the United States"; and 
the fourth count with intent "to influence, persuade, and cause the said 
persons, who were members of the military forces of the United States, 
to refuse to do the duties imposed on them as such members of the 
military forces of the United States, to the injury of the United 
States," etc. 

To this indictment the défendant pleaded not guilty. The jury heard 
the proofs, which consisted of five witnesses, ail of whom were en- 
listed men, and who were présent on the occasion when Krafft is al- 



UNITED STATES V. KRAFFT 921 

leged to hâve used the words charged, and who were called on behalf 
of the government, and also the testimony of the défendant and twelve 
other witnesses, whose testimony was to the effect that Krafft had not 
used the language specifîed in the indictment. 

[1] At the conclusion of the testimony the défendant, wlio was rep- 
resented by able counsel, asked the court to direct a verdict of acquit- 
tai on the ground, inter alla : 

That "the faots or statements charged in the iiulictraent do not show any 
intent to cause the thing charged; that is, insubordinatiou, dlsloyalty, mutiny. 
or refusai of duty. ïhat, vvhile they mny produce certain results, there Is 
uothing in the words theiiiselves that tends to produce that resuit, to the 
extent of charsins; intont, wliich is a necessary clément iu the charge. That 
there is no proof in this ciise that the défendant niade thèse statements witli 
the intent to do the things charged in the four counts of the indictment ; 
that is, with intent to cause insul)ordination in the aruiy. or with intent to 
cause dlsloyalty m thi' army. or with intent to cause nuithiy in the anny, or 
with intent to cause refusai of duty in the army. And I siibmit that, without 
jutent heiug estal)lislied by the atiirniative case of tl:e governmeut, no con- 
viction eau lie." 

As further ground to support such requcst for binding instructions 
of acquitta!, the défendant contended : 

"That the evid(>nce cannot bc complète uiitil it is shown that thèse tbings are 
to tlie iu.iury of the service of the IJnlted States, * * * m^^j f\yni^ there is 
no évidence showing that snch injury lias uccurred to the service of the United 
Statej,. Assuming that the words were said. tliero is no évidence that tho 
words had any more effect than to cause a disturbauce in tho crowd." 

This request the court denied, saying: 

"As I view it, there are really two questions, both of wbicli are jury ques- 
tions. Tiie flrst question is whether or not the défendant spoUe tbe words 
which are alleged iu the indictment and which he is charged with speaking. 
If he did not, that ends the case. The ,iuiy wlll détermine whether he did 
that or not. .Second, if he did, what was tbe intent in his own mind in s])eak- 
iug themV Vv'liat efl'ect did he intend that they should bave ui)on tbose who 
listened, who were already in the service, or inlirlit posslbly be called into 
tbe service; and it seenis to me that, under the circumstiinces. that should be 
determined by the jury. Therefore, your motion will be denied, and an excep- 
tion granted." 

This holding, viz. that there were two questions of fact involved, 
first, were the words charged spoken? and, secondly, if spoken, what 
was Krafft's intention in speaking them? what effect did Krafft in- 
tend they should hâve on those hearing them? W'cre aftervvards em- 
bodied in the charge which is printed in full on the margin.^ 

1 "The action which yon hâve been called upon to try is an indictment 
fouud by a grand jury in this district against the défendant, Frederick Krafft, 
for the violation of an act of Congrtîss approved June 15, lî>17, which pro- 
vides, among other things, that whoever, when the United States is at war, 
shall W'illfully cause or attempt to cause insubordination, dish)yalty, nnitiny, 
or refusai of duty, in the military or naval sei-vice, is guilty of tlie crime which 
this statute denounces. 

"It bas been adinitted that the United States is at war. Tliere are two 
considérations wliich enter into every verdict — the law and the facts. The 
law is exclusively for the court; the jury hâve not any business with It, ex- 
cept as it is laid down by the court, and it is the duty of the jury to accept 
tbe law as the court deiines it. The court alone is responsible for accurately 
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In thus confining the jury to the two issues specified above, the 
court in effect denied the contention of défendant' s counsel that, to 
constitute the crime, the government was required to go further, and 
show, not only that the words were used with the intent to effect in- 
subordination, disloyalty, mutiny, or refusai of duty, but that they ac- 

expoundlng the law to you. The facts are exclusively for the jury, and the 
jury are to find what the facts were from the évidence, and then détermine 
whether or not, under the testlmony and the law as laid down by the court, the 
défendant is guilty or not guilty. 'Insubordination' is defined by the Stand- 
ard Dictionary, one of the best authorlties, as being 'the state of being in- 
subordinate ; dlsobedience to constltuted authority' — whieh under tliis stat- 
ute, is the military or naval authority. 'Disloyalty' is defined by the 
same authority to be 'the state of being disloyal ; unfalthf ul to one's govern- 
ment' — and in this case it vvould be disloyalty or unfaithfulness to the con- 
stituted military or naval authorlties. 'Mutiny' meaus 'to rise against lavirful 
or constltuted authority, partieularly in the naval or military service.' 'Refusai 
of duty' is 'to reject or refuse to perform the duties Imposed by the military or 
naval authorlties.' Novc, the question for you gentlemen to détermine is 
whether or not the défendant caused or attempted to cause insubordination, 
disloyalty, mutiny, or refusai of duty, as I hâve defined those words to you. 
In your considération of the facts, and in reaching your verdict, I charge you 
that the défendant is presumed to be innocent until proved to be guilty be- 
yond a reasonable doubt. A reasonable doubt means a doubt that Is founded 
in reason and arises from the évidence. So, gentlemen of the jury, you are 
liraited to the évidence in your considération of this case, and your verdict 
should be founded upon nothing else than that — not upou préjudice, sympathy, 
or any outslde, extraneous matter. Your flnding of the facts should be de- 
termined by vt^hat you hâve heard in this courtroom from sworn wltnesses 
whom you hâve seen. You hâve listened to them ; you hâve watched them, 
both for the government and for the défense ; and it is wlthin your province 
to pass upon the crediblUty of those wltnesses, whether you are going to 
believe this one or the other one — whether this one was dellberately mlsrepre- 
sentlng or the other one, or whether this one or that one is mistaken. You 
are to pass upon their crediblUty, and upon the weight which you are going 
to give to their testlmony, and find your verdict, not upon their names, not 
upon their politlcs, nor upon their creed, but upon the évidence which was 
presented before you. Politics hère and there crept in ; but, gentlemen of the 
jury, it has no place in your considération. You are to shut your eyes to 
every last thlng except the testimony which was presented before you, and in 
deliberating upon that use your common sensé and ail the bralns that God 
has given you, without préjudice, wlthout partiality, and mete out to this 
défendant what law and justice require. 

"An indictment is a charge against a person. The government contends 
that the défendant violated this statute in eausing or attemptlng to cause 
insubordination. That you will find in the flrst count. By 'count' I mean a 
separate charge. A Mil of indictment is based on one or more charges, 
which charge that the défendant violated the law in this partlcular or In the 
other partlcular, and the separate charges are what are called counts. The 
flrst count charges as I hâve stated to you. The second count charges, in 
substance, that the défendant violated this statute in eausing or attemptlng 
to cause disloyalty in the military or naval forces of the United States. 
The third count is that he caused or attempted to cause mutiny in the mili- 
tary or naval forces, to the injury of the government; and the fourth count Is 
that he caused or attempted to cause refusai of duty in the military or 
naval forces of the United States, to the Injury of the same. If he dld that, 
gentlemen of the jury, he is guilty. If he did not do it, he is not guilty. It Is 
for you to détermine whether or uot he did. In your délibérations there vvill 
be two questions which you wlU hâve to décide. The government charges that 
he violated the statut*» in the ways in which it is chargea tn the indictment bj- 
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tually did produce that effect, and injured the United States service. 
Did the court commit error in so holding? Was it necessary for the 
government, not only to show the défendant used the words, not only 
that he used them with intent to cause insubordination, but that his 
counsel and purpose actually caused mutiny, insubordination, disloy- 

the utterance of thèse words at the tlme and place which has been testifled be- 
fore you: 'I cannot see how the government can compel troops to go to France. 
If it was up to me, I would tell Uiem to go to hell. It is a damned shame, I 
cannot see why Sociallsts hère hâve not the sanie rights as in Germany. 
They send thelr own Senators dovv'n to Washington to vote on conscription, 
and they wlll not let the people do It.' 

"The flrst question, gentlemen of the jury, which you vvill hâve to détermine, 
Is whether or not the défendant said thèse words. If he did not, that ends 
the case, and your verdict should be not guilty. If you should reach the 
■conclusion that he did say those words, then a further question arises, and 
that is: What did the défendant intend by the use of those words V As a 
matter of law, it would not be sufflelent for lii]n to say those words, wlthout 
intending willfuUy to cause insubordination, dlsloyalty, mutiny, or refusai of 
duty, or some of them, in order to constitute guilt. In order to hold the 
défendant guilty, he must bave said those words with the intention of aecom- 
plishing some one of those things. Now, that might be accomplished by 
speaking directly to soldiers who were in the military forces of the United 
States. It might be accomplished by speaking to a crowd partly composed of 
those who were subject to draft and might be called thereafter. It Is for you, 
from ail the facts which bave been testifled to, to détermine, first, whether or 
not the défendant used the words which he is alleged and charged to hâve 
used. If you flnd that he did, then It is for you to détermine with what in- 
tention he used those words, because, if he did not use those words willfully 
and intentionally to cause or to attempt to cause insubordination, dlsloyalty, 
mutiny, or refusai of duty, as I hâve defined them to you, he is not guilty ; 
but, if he did, then he is guilty. 

"I hâve tried to make the law govemlng the case plain to you gentlemen. 
The court has no idea as to the facts. If he had, he would not tell you ; that 
is your business. You will therefore retire and bring in your verdict. 

"I bave several requests hère from the défendant. The tirst request I think 
I hâve covered; the second I bave covered ; the tbird, fourth, and flfth I 
bave covered. In fact. I think I bave covered ail of them, except the last one. 
Is that right, Mr. LindliburyV 

"Mr. IJndabury: Yes. 

"The Court: Then, as I understand it, they are ail wlthdrawn, except the 
last one, as havlng been substantially covered in my charge. 

"Mr. Ijindabury: Yes, your honor. 

"The Court: Gentlemen, the last request is: 'If the jury flnds that the de- 
fendant niade the statements alleged in the Indictment, and that the statements 
were made as the resuit of sudden anger and wlthout délibération, the de- 
fendant must be acquitted.' I so charge you. As I understand this point, it 
is direeted to this phase of the law: That the défendant cannot be convicted 
unless he did what he did with intention. When he said those words — if he 
said them — if he intended willfully to cause one of those things which the 
statute denounces, then he is guilty ; If he did not, he is not guilty. 

"It is important, gentlemen of the jury, that nothing should interfère with 
the military and naval forces of the United States, when it is at war and In 
a death struggle. It is just as important, gentlemen of the jury, that at this 
time and ail other times the liberty of iudividual citizens who bave not com- 
mitted crime be protected. So, in your délibération, you will consider the fact, 
and the fact alone, as to whether this défendant made thèse statements, and, 
if he did, did he make them with intention willfully to cause insubordination, 
dlsloyalty, mutiny, or refusai of duty? But, gentlemen, the Importance of 
noninterference, as I said a while ago, with the military and naval forces 
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alty, or refusai to obey orders? We cannot accept this view. Indc-J, 
the clear statement of the defendant's proposition is its best réfutation, 
for if that position be sound the defendant's guilt would be determined, 
not by what he did in the way of counseling disloyalty, but in what 
his hearers did in the way of following his directions. In other words, 
the défendant could do ail in his powêr to bring about disloyalty, but 
as long as he did not succeed he committed no crime; but, if his coun- 
sel induced action, and that action resulted in insubordination or mu- 
tiny, then what the défendant did by way of counsel was later made 
a crime by the person who followed his counsel. Manifestly, Congress 
had no such purpose in view, nor can the simple and plain words of the 
act be given such meaning. In that regard the statute does not spec- 
ify the writings, speech, or indeed the kind of means to be used; it 
makes one comprehensive, inclusive crime — "whoever, when the Unit- 
ed States is at war shall cause." That means actually cause, succeed 
in causing ; that is one crime the statute spécifies, and also whoever 
shall willfully "attempt to cause" is put on the same status. 

Both "willfully causing" and "willfully attempting to cause" are by 
the statute made alike criminal ; and, such being the case, the attempt 
to cause being forbidden, as well as the causing, there is no ground to 
construe or apply this statute on the theory that insubordination, mu- 
tiny, or disloyalty must be effected. To so hold would be to defeat 
the whole purpose of the statute. For the purpose of the statute as a 
whole was not to wait and see if the seed of insubordination— in this 
case, sown in August in Newark ; at a later date, in some camp — 
sprang into life and brought forth fruit, but it was to prevent the seed 

when the United States Is at war, shonld not influence you In the least to 
lind a verdict that is not based ahsolutely iipon the évidence, by the ordlnary 
niles of logic and common sensé ; In other words, it should not make you con- 
vict a man more qulckly than yovi would do In otlier tlmes or under otlier 
circumstances. Your sole duty consists in flnding just wliat the faets are, and, 
the fact that we are at war only bears on tliat as giving rise to this statute. 
So, sluit ont everytliing but the évidence, as I liave charged you, every lu- 
tinence of every kind, and use yovir common sensé and the ordinary rules of 
logic, and weigh tlie testimony of ail of thèse wltnesses, both pro and con, 
as they hâve l'elated what occurred that niglit at that place, and détermine 
whether the détendant used those words, and, if he did, vi'hat liis intention 
was — whether he used theiu willfully, vvith Intent to cause insubordination, 
disloyalty, mutlny, or refusai of duty. 

"Mr. Lindabury: Your honor said that it is important that the conduct of 
the war be not interfered with in any way. I feel that that leaves the im- 
pression that any interférence is a violation of this statute, and I would like to 
hâve an exception to that part of your honor's charge. 

"The Court: Do you wunt me to change that, or charge it over In any way? 

"Mr. Lindabury: The point being that any interférence Is not a violation 
of law. It Is only the things that are prohibited by the statute that the 
jury should conslder as interf(îrenee. 

"The Court: Gentlemen of the jury, Mr. Lindabury has called my attention 
to the fact that I stated that it was important that the naval and military 
forces of the United States should not be interfered with in the discharge of 
their duty, or words to that effect. We Imve in this case nothing to do with 
that at ail, unless it cornes within the provisions of this statute — only that the 
défendant did or said something willfully and with intent to cause insub- 
ordination, disloyiUty, mutiuy, or refusai of duty." 
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from being sown initially. Moreover, it is clear that this new statute 
was to enable the civil courts to prevent the sowing of the seeds of dis- 
loyalty, for with the fruits of disloyalty, to which a misguided soldier 
might be led by the disloyal advice, the military court-martial already 
provided was sufficient. The statute was not addressed to the mis- 
guided man who was in the service, but was manif estly to include any 
one — for "whoever" is a broad inclusive word — who in any way will- 
fully created or attempted to cause insubordination. Clearly the court 
below was right in holding that if in fact the défendant used the lan- 
guage alleged, and if his purpose was willful to cause insubordination, 
then the statute was violated. Clearly it was right in holding that, to 
constitute the crime at the start, it was not necessary for that willful 
purpose to succeed. 

[2] Turning to the charge of the court, we note, first, that in pur- 
suance of its duty to expound the law the court quoted the statute 
in full, and then explained to the jury, in word s to which no exception 
can be taken, what constituted insubordination, disloyalty, mutiny, 
and refusai of duty, respectively, viz. : 

" 'Insubordination' is defined by the Standard Dittionary, one of the best 
authorities, as being 'the state of being insubordinate ; dlsobedience to con- 
stituted anthority' — which, under this statute, is the military or naval authorl- 
ty. 'Disloyalty' Is defined by the same authority to be 'the state of being 
disloyal ; unfaithfulness to onc's government'— and in this case it would be 
disloyalty or nnfaithfulness to the constituted military or naval authorities. 
'Mutiny' means 'to rise agalnst lawful or constituted authority, particularly 
in the naval or military service.' 'Refusai of duty' is 'to reject or refuse to 
perform the duties imposed by the military or naval authorities.' " 

The jury were then instructed that the question for it to détermine 
was "whether or not the défendant caused or attempted to cause in- 
subordination, disloyalty, mutiny, or refusai of duty, as I hâve de- 
fined those words to you." The charge called the jury's attention to 
the presumption of innocence of the défendant, to their duty to give 
him the benefit of ail reasonable doubt, and that their verdict should 
be founded wholly on the testimony of witnesses before them, and 
should not be based on préjudice, sympathy, or any extraneous mat- 
ter. The jury were then instructed that the first question for them was 
to détermine whether the défendant had used the alleged words, and, 
if they found he did not, that ended the case. If they found he did, 
then they were to take up the further question of Krafft's intent in 
using those words ; the court in that regard saying : 

"If you should reach the conclusion that be did say those words, then a 
further question arises, and that is: "What did the défendant intond by the 
use of those words? As a matter of law, it would not be sutticient for him to 
say those words, without intending willtully to cause insulxirdination. disloyal- 
ty, mutiny, or refusai of duty, or sorae of them, in oi'der to constitute guilt. 
In order to hold the défendant guilty, he must hâve said those words with 
the intention of accomiilisbing some one of those tliings. Now, tliat might be 
accomplished by speaking directly to soldlers who were in the military fortes 
df the United States. It might be accoiniilished l)y speaking to a erowd partly 
composed of those who were subject to draft an<l migiit be called thereafter. 
It is for you, from ail the facts which bave been testlfled to, to déterminé. 
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first, whether or not the défendant used the words whlch he Is alleged and 
oharged to hâve used. If you find thnt he dld, then it is for you to détermine 
with what Intention he usod those words, because, if he dld not use thèse 
words willfuUy and lutentionally, to cause or to attempt to cause insubordina- 
tion, disloyalty, mutiny, or refusai of duty, he is not gullty ; but, if he did, 
then he is guilty." 

The court further charged that: 

"If the jury finds that the défendant made the statements alleged in the 
indlctment, and that the statements were made as the resuit of sudden anger 
and wlthout délibération, the défendant must be acquitted." 

We hâve thus quoted from the charge at length, to show that the 
law was properly construed by the court, and the questions of fact were 
clearly and properly defined, and their détermination left to the jury. 
The jury having found the words charged were used, and that Krafft 
used them with the willful intent charged, we are bound to accept this 
verdict and thèse findings as conckisive, if there was any évidence 
from which a jury could reasonably draw the findings it has made. 
Humes v. United States, 170 U. S. 210, 18 Sup. Ct. 602, 42 L. Ed. 
1011. 

This court has only appellate jurisdiction, and, no matter what our 
opinion of the facts may be, we cannot, as the court below could hâve, 
grant a new trial; but our province is to examine the évidence, and 
ascertain if there was évidence to submit to the jury, or, to put it in 
another way, whether it was the court's duty to withdraw the case from 
the jury and direct the defendant's acquittai. With that in view, the 
judges of this court hâve severally examined and collectively discussed 
ail the évidence, and we agrée that the court below was bound, under 
the proofs, to submit the case to the jury. As the record comes be- 
fore us, while we find much testimony given by the défendant and the 
large number of witnesses called by him, which testimony, if believed, 
would hâve warranted the jury in finding the défendant had never used 
the words alleged, we also find the testimony of some witnesses, much 
fewer in number, but whose testimony, if believed, warranted the jury 
in finding the words alleged were spoken by the défendant. It is nei- 
ther our province nor purpose to discuss that testimony. That was 
wholly for the jury, who saw and heard the witnesses, and they were 
the tribunal of the defendant's fellow citizens the law made judges of 
the truth of the testimony for and against the défendant. Our duty is 
to see whether the government produced any such material testimony 
against him that it had to be submitted to the jury. 

Referring, first, to the proof that Krafft had used the words alleged 
and specified in the indictment: The record shows, if believed, such 
proof was given by two noncommissioned of&cers — Gunning and Bar- 
ton. Thèse two men were together, and had the same opportunity of 
seeing and hearing. Gunning's testimony was : 

"I do not see why the government can compel troops to cross the océan. It 
Is not in the Constitution. It is a damned shame. Why the hell should we 
<lo it? Why hâve not the Soc'lalista of America the same right as they hâve In 
Germany, to vote for or against the war? They send their own Senators to 
vote for conscription. Why don't the people hâve a chance?" 
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Barton's testimony was: 

"When I first saw him, I had corne dt)\vn from tlie Mandarin, Corporal 
Gunnlng and niyself, and lie s^topped to light a cigarette, and tben ail of a 
sudden I heard somebody liollering, "If it was up to me, I would tell them 
to go to hell.' I said to Corporal Gunning, 'There is something the matter 
over there;' and we started over, and \ve got in the ceuter of the crowd, and 
when we got there lie was saylng: 'I cannot see liow the government can 
conipel troops to go to France. If It was np to me, I would tell them to go 
to hell. It is a damned shame. Why hâve not the Sociallsts of America the 
same privilège as they hâve in GermanyV' He said: "i'hey hâve thelr own 
Senators down there vote for conscription, instead of having the people vote.' 
The crowd was interrupting him ail the time. Q. You hâve said 'he' and 
'hlm' ail the time. Whoni do you meanV Who was doing this talklng? A. 
Mr. KrafCt." 

In view of this proof, it was the court's duty to submit to the jury 
whether they beHeved the testimony of thèse men, or that of the de- 
fendant that he had not used the words, or of his many witnesses to 
the effect that he had not used them, that they had not heard them, or 
that they were used by men in the crowd, and not by the défendant. 
The jury had ail thèse witnesses before them; they could judge of the 
weight to be given to each severally, the opportunity they had to see, 
their manner on the stand, and ail those éléments which enabled the 
jury to fairly and justly détermine whether the words charged were 
spoken that night by Krafft. The jury having fotmd the words were 
used, this court must go further, and inquire : Was there any évidence, 
any facts, or whether there were any circumstances or surroundings, 
from which the jury could fairly infer they were willfully used by the 
défendant, with the willful intent of causing or attempting to cause in- 
subordination in the military forces of the United States? 

In that regard the proof s tended to show the défendant was a man 
of mature years, well educated, accustomed to public speaking, and his 
purpose was to persuade people to the belief s he espoused. He was a 
man of much public prominence, had been a candidate for Governor 
of New Jersey, a man whose vocation as an editor turned his attention 
to public affairs, and whose purpose and paid or volunteered occupa- 
tion was to educate and persuade his hearers to his belief s. The proof s 
also show that he was speaking from an elevated platf orm, in a central 
place in a populous city, to a large crowd, and that in the crowd were 
from 30 to 50 men in unif orm, who were plainly distinguishable. The 
United States was at war ; the conscription act had been passed, which 
subjected the men selected to the orders of the military authorities of 
the country. Under such circumstances, a jury could reasonably infer 
that a man who undertakes to lead his hearers to adopt his spoken 
views must, in reason, be held to bave intended his words should bave, 
if followed, the efïect in action which his counsel in words advised. 

As we bave seen, the court instructed the jury that, if the words 
were spoken in sudden anger or without délibération, they should ac- 
quit. The verdict must therefore be taken as a finding that the alleged 
words were not uttered in sudden anger, but with délibération. A man 
who has thus spoken with délibération must be held ta bave intended 
the natural and probable conséquences of his words; "for by thy 
words thou shalt be justified, and by thy words thou shalt be condemn- 
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éd." Considering, then, the time, the fact of the country being at 
war, the audience (composed qf both soldiers and civilians) to whom 
the words were addressed, the véhémence with which they were spo- 
ken, the duty of obédience which men in the service, or men liable to 
service, owed to the mihtary authority, the impending conscription 
then in prospect, and the likelihood that ail men in the service might 
be ordered overseas, can we say, as a matter of law, the language used 
at the time it was did not tend to cause, or was not an attempt to cause, 
insubordination? And, bearing on the relevance and significance of 
the time and circumstances words are spoken, we may repeat what 
was heretofore said : 

"War is the dlviding line. What was only foolish and unwlse in word and 
deed last week, in peace, may be treason when war cornes. Eemember, when 
war cornes, no man can serve two masters. As of old the message cornes: 
'Choose ye this day whom ye will serve.' " 2 

Clearly, then, this question of willful intent was one for the jury to 
détermine, and by their verdict they hâve determined the willful pur- 
pose of the défendant was to cause insubordination. And in view of 
that finding, and under the law, we must accept the verdict of the de- 
fendant's twelve fellow citizens, which verdict in substance bas found 
a matured and experienced public man advising younger and more im- 
pressionable men to insubordination in the military service. And we 
cannot close our eyes to the fact that such advice, if followed by thèse 
young men, might later subject them to court-martial and exécution. 

We hâve recited thèse f acts at length, to show the défendant has had 
a court trial, a fair hearing, the aid of able counsel, and that the testi- 
mony of his witnesseshas been heard and decided by a jury of his fel- 
low citizens. Such being the case, there is no ground for this appel- 
late court setting aside this verdict and the sentence imposed thereon, 
unless the court committed error in admitting or refusing to admit évi- 
dence. Thèse latter assignments hâve had our thoughtful attention, 
but we fînd no error therein. 

[3] The first was in the court's refusai to allow as évidence the tes- 
timony of a witness who had heard the défendant some time previously 
say he was in favor of the war with Germany. We fail to see how 
any expression of opinion on the part of the défendant at some other 
time and place was material to the présent issue, which issue was : 
First, did the défendant use, on August 9, 1917, at Newark, the lan- 
guage alleged? and, second, if so, did he use it with the willful purpose 
to cause or attempt to cause insubordination? What he said or did at 
other times and places was not material to the issues on trial. 

Another assignment ref erred to allowing the witness Gunning, in 
answer to the question, "How far could a person of ordinary sight 
recognize a soldier in that light, if standing upon a box of the height 
of the one on which the défendant was standing that night?" to testify, 
"With moderate sight he should recognize a soldier in uniform at a 
distance of 500 feet or more." The admission of such testimony must, 

2 Instructions given to applicants for naturalizatioa iu court at Philadelphia, 
April 6, 1917. 
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in the nature of things, be largely a question of judicial discrétion, and 
unless we find an abuse of discrétion, or that the défendant was prej- 
udiced by such testimony, the cause should not be reversed. We are 
of opinion the court committed no error. This witness had already tes- 
tified as follows : 

"Q. And Market street to your knowledge is a sort of a great white way, 
well lighted up at uight? A. Yes. Q. How is It lighted up at night? A It 
Is very bright. It is known as a wliite way. Q. Was it llght enough for 
you to see uniforais in the audience around youV A. Yes, sir. Q. It was 
light enougli for you to piek. out so many uniforms around you? A. Yes. 
Q. How far away could you deteet that a man was a soldier? A. I would 
know he was a soldier If he was 500 feet away. Q., In that light could 
you see a soldier's unlform 500 feet awayï A. Yes. Q. Are you sure of 
that? A. Positive." 

After this testimony the witness was then asked, "Could you tell 
that, if you were standing on the soap box that the défendant was 
standing on — could you see that far and deteet the uniform?" and 
on objection being made the court itself suggested the question be put 
in the form in which it was allowed. Manifestly, this question, proper 
as we view it, lost any significance it had, when admitted, in view of 
the direction the proof on the part of the défendant took, for not only 
did the défendant, when he went on the stand, make no point of not 
being able to see the uniformed soldiers in the crowd, but the testimony 
given by some of his own witnesses was that the place was brightly il- 
luminated. 

Finding no error in the record to warrant reversai, the record must 
be remanded to the court below, and its judgment be affirmed. 



BREITMAYER v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. March 5, 1918.) 

No. 3105. 

1. Armt and Navt ®=»20— Sélective Deaft Act — CoNsfrruTioNAï.iTT. 

Sélective Draft Act May 18, 1917, c. 15, 40 Stat. 76, is conslitutional. 

2. Abmy anp Navy <@=340 — Offenses- — Failutîe to Registeb — Evidence. 

In a prosecutlon for willful failure and refusai to présent hlmself for, 
or to submit to, reglstratlon, as required by Sélective Draft Act, § 5, and 
the presidential proclamation thereunder, évidence held sufflcient to es- 
tablish the corpus delicti, showlng that défendant was within the draft 
âge and that he falled to register in the precinct where he permanently 
reslded. 

3. CÉIMINAL Ijaw ®=3430 — Cebtified Copies — Admissibility. 

As Act Mich. June 20, 1905 (Pub. Acts 1905, No. 330), providing 
that original birth certiflcates takgn thereunder shall be transmitted to 
the secretary of state, was prospective, and made no provision as to 
records of births in the custody of eounty clerks under Act Mich. March 
27, 1867 (Pub. Acts 1867, No. 194), a certlfled copy of a birth record in 
the custody of the eounty clerk Is, under the gênerai rules, admissible 
lu évidence ; there being no pr<)visif)n for tlio certitiration of such records 
by the secretary of state, as in case of birth certiflcates prepared under 
the act of 1905. 

^ssFor otber cases see same topic & KE!Y-NUMBËR in ail Key-Numb^red Qigests & I^âexes 
249 F.— 59 
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14. Cbiminal liAW <3=>33&— Evidence — Identity or Acctsed. 

In a prosecutlon for failure to reglster as requlred by Sélective Draft 
Act, § 5, where défendant was indicted under the name by which he was 
known, instead of bi» real name, It was not error, and certainly was net 
prejudiclal, to admit évidence IdentUying défendant wlth the person 
named In a birth certificate, which it was claimed was issued on the 
occasion of defendant's birth. 

5. Ckiminal Law ®=»1186(4) — -Habitless Ebbob — Defeots iw Indictment — 

Pbejudiôe. 

In View of Rev. St. $ 1025 (Comp. St. 1916, § 1691), declarlng that no 
indictment shall be deemed insufflcient, nor shall the judgment be afCected, 
by reason of any defect or imperfection in matter of form only, v^hlch 
shall not tend to préjudice the défendant, an inaccurate statement as 
to the voting precinct in which défendant residefl, contained in an In- 
dictment charging failure to reglster as requlred by the Sélective Draft 
Act, mast, in view of the usual knowledge prevalling as to such locations, 
be disregarded. 

6. Cbiminal Law <ê=»535(%) — CJonfession — CJobbobobation. 

Where there Is independent testimony tending substantlally to prove 
the corpus dellctl, the confession of the accused, as so corroborated, la 
admissible. 

7. Indictment and Infobuation ®=»111(2) — Exceptions — Avebments. 

Where a statute deflning an offense contains exceptions in the enacting 
clause, an indictment found under it must aver that défendant la not 
within such exceptions. 

8. Ceiminai. Law <S=»315 — Peestimptions — Continuation. 

Evidence that défendant, who was indicted for failure to reglster as 
requlred by the Sélective DrEift Act, had been a member of the National 
Guard some seven or eight years previous, raises no presumpUon that 
he was a member of the National Guard at the time he falled to reglster. 

9. Abmt and Navt <S=20— Sélective Dbait Act — Dutt to Registeb. 

An otlicer or enllsted man of a National Guard unit, not called into 
fédéral service until after the day flxed by presidential proclamation for 
reglstration in accordance wlth Sélective Draft Act, f 5, does not fall 
within the provision exceptlng officers and enlisted men of the National 
Guard in the service of the United States from reglstration. 

10. Abmt and Navt €=»40 — Sélective Dbaft Act — Offenses — Evidence:. 

In a prosecutlon for failure to reglster as required by Sélective Draft 
Act, § 5, évidence Ueld suffldent to show that défendant was not a mem- 
ber of the National Guard in the service of the tJnited States at the date 
of reglstration. 

In Error to the District Court of the United States for the Southern 
Division of the Eastern District of Michigan ; Arthur J. Tuttle, Judge. 

Milton V. Breitmayer was convicted of wiilful failure and refusai to 
présent himsélf for or submit to registration, as required by Sélective 
Draft Act, § 5, and the presidential proclamation thereunder, and he 
brings error. Alîîrmed. 

Joseph B. Beckenstein and Maurice Sugar, both of Détroit, Mich., 
for plaintiff in error. 

John E. Kinnane, U. S. Atty., and J. Edward Bland and Louis W. 
McClear, Asst. U. S. Attys., ail of Détroit, Mich. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

9=9For otber eues see sama topic & KBT-NUMBER In ail Kqr-Numbereâ DlgeeU A Indexes 
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WARRINGTON, Circuit Judge. The plaintiff in error was indict- 
ed June 13, 1917, for willful failure and refusai to présent himself for 
or submit to registration according to requirement of the President's 
proclamation, and of section 5 of the Sélective Draft Act, each bearing 
date May 18, 1917. Proc. 1917, p. 20; Public No. 12, 65th Congress, 
c. 15, 40 Stat. pp. 76, 80, U. S. Comp. Stat. Supp. 1917, pp. 61, 66. 
The indictment in substance charges that défendant, a maie person 
within the prescribed âge limits, was required under the proclamation 
of the Président to appear and submit to registration on June 5, 1917, 
between stated hours, in the city of Détroit at the place of registration 
in the precinct, being a specified voting precinct, in which défendant 
"lived and had his permanent home and actual place of légal résidence 
and from which he was not temporarily absent," his résidence being 
designated by street and number, but that he willfully failed and re- 
fused so to appear and submit to registration, and that défendant was 
not at the time "an officer or an enlisted man of the Regular Army or 
Navy or of the Marine Corps of the United States" nor "an officer or 
enlisted man of the National Guard or Naval Militia in the service of 
the United States," nor "exempted or excused from registering under 
the provisions" of the act of Congress before named. 

Upon arraignment défendant waived the reading of the indictment 
and stood mute, whereupon a plea of not guilty was entered under di- 
rection of the court. The cause was heard before the court and a 
jury, and at the close of the évidence presented by the government, 
motion made in defendant's behalf for a directed verdict was denied, 
subject to exception. No testimony was offered for défendant, and 
no exception was reserved to the charge of the court. Défendant 
was found guilty as charged, sentence was pronounced, and error is 
prosecuted. 

The scheme of défense relied on was, in the first place, to show con- 
stitutional invalidity of the Sélective Draft Act, and, in the next place, 
to require the government strictly to prove the charges of the indict- 
ment. 

[1] 1. The first feature of the défense must, of course, fail, since 
the Suprême Court, on January 7, 1918, held the act to be constitution- 
ally valid (Arver v. United States, 245 U. S. 366, 38 Sup. Ct. 159, 62 

L. Ed. ), and this ruling was reaffirmed on the same day in Per- 

kins v. Jones, 245 U. S. 390, 38 Sup. Ct. 166, 62 L. Ed. , and again, 

on January 14, in Goldman v. United States, 245 U. S. 474, 38 Sup. Ct. 

166, 62 L. Ed. , Kramer v. United States, 245 U. S. 478, 38 

Sup. Ct. 168, 62 L,. Ed. , and Ruthenberg v. United States, 245 

U. S. 480, 38 Sup. Ct. 168, 62 L. Ed. — . 

[2-4] 2. In the second branch of the défense it is insisted that the 
corpus delicti was not proved. Counsel's theory is that the corpus de- 
licti included at least the éléments of âge and failure to register in the 
precinct where défendant permanently resided ; that there was no sub- 
stantive proof of either, and hence that admissions of défendant were 
not sufficient to sustain the conviction. We think there was sufficient 
proof, apart from the admissions, fuUy to show both of thèse élé- 
ments. As to the question of âge, a close relative, wha lived neaK 
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defendant's place o£ birth and had known him ever sînce he was a 
child, testified in effect that, while he was not sure of defendant's âge, 
yet that "he is about 27 or 28." This is in accord with a birth certifi- 
cate which was received in évidence, showing the date of birth to 
hâve been April 24, 1889. Exception, however, was reserved to the 
admission of the certificate in évidence on the grounds, first, that it was 
not certified by the proper officiai; and, second, that it does not pur- 
port to be the certificate of defendant's birth. 

Thèse objections are not tenable. It appears in the record without 
dispute that the birth certificate was "duly certified by the clerk of 
Jackson county," Mich. Registration of births was provided for by 
statute approved March 27, 1867. Laws Mich. 1867, p. 266 ; Gomp. 
Laws Mich. (Ed. 1897) p. 1451, Section 1 required the supervisors or 
assessors annually to ascertain the births occurring in their respective 
townships or cities and to make accurate returns of them to the clerk 
of the county in which the township or city was situated. Section 3 
provided that the county clerk should record the births, prescribing the 
form of record, which included date of birth, name and sex of child, 
place of birth, and names, résidence, and nativity of parents, etc., and 
requiring each clerk annually to make and transmit to the secretary of 
State a certified copy of the records in his office concerning births, etc., 
occurring during the year. 

It is urged that the birth certificate should hâve been authenticated by 
the secretary of state, instead of the clerk of Jackson county. This 
claim is bàsed upon a statute approved June 20, 1905i Public Acts 
Mich. 1905, p. 508. That statute, it is true, provides for the régi sti'a-- 
tion of births and the appointment of local registrars. Certificates of 
births, however, are made out by the àttending physicians or midwives 
on blanks supplied by the secretary of state and distributed by the local 
registrars, who in turn transmit the originals to the secretary of state. 
This statute is in ternis simply prospective. Thus the secretary of 
state is made the custodian bf ail original birth certificates required 
under the statute of 1905, just as the several county clerks were made 
custodians of those provided for under the statute of 1867. The stat- 
ute of 1905, we observe, repealed so much of the act of 1867 as was 
"inconsistent with" the later act. Still there is no pérceivable incon- 
sistency between the two acts so far as the custody of the two sets of 
original birth certificates is concerned, since no provision was made for 
transf erring the originals of birth certificates in the custody df the 
county clerks to the custody of the secretary of state. Further, the sec- 
retary of state is empowered to furnish certified copies of original birth 
records which hâve been transmitted to his office in accordance with the 
act of 1905, and such certified copies are made prima facie évidence in 
ail courts of the "facts thérein stated" ; but this power is' tiot extended 
to birth records held by the county clerks under the act of 1867, nor 
does' any such power appear to nave been created at any time re- 
spècting thèse latter birth records. How, then, are such county clerk 
records to be proved ? : : ;; 

In situ^itibns similar in principle to this the rule was longsince laid 
down in this country that a copy of a recordj duly certified by a-public 
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officer whose duty it is to keep the original, should be received in évi- 
dence. United States v. Percheman, 32 U. S. (7 Pet.) 51, 85, 8 L. Ed. 
604; Meehan v. Forsyth, 65 U. S. (24 How.). 175, 176, 16 L. Ed. 730; 
Commonwealth v. Meehan, 170 Mass. 362, 363, 364, 49 N. E. 648; 
Childs V. vState, 55 Ala. 28, 30; 3 Wigmore on Ev. § 1667, at page 
2102; 2 Wharton, Crim. Ev. (lOth Ed.) § 527c. We therefore hold 
that the présent certified copy of birth certificate is an admissible in- 
strument of évidence wherever relevant to the issue. We hâve in mind, 
of course, the objection that this instrument does not purport to be a 
certificate of defendant's birth. It is true that the certificate States the 
name of the child to be Vern W., not Milton V., Breitmayer; but the 
witness who testified to defendant's âge, as pointed out, stated, "I 
know the défendant, Milton V. Breitmayer, hâve known him ail my 
lifetime," and, further, that defendant's correct name is Vern VVilHam 
Breitmayer. Moreover, another witness closely connected with de- 
fendant and on most intimate terms with him testified, "I hâve known 
this défendant for the last twelve years by the name Milton V. 
Breitmayer." Thus, according to the efïect of the testimony, de- 
fendant was indicted under the name by which he was known, in- 
stead of his real name: and we see no error, certainly no prejudicial 
error, in identifying défendant with the person named in the certificate. 

[5, 6] Upon the question whether défendant failed to register, a 
printed copy of an élection book, showing boundaries of élection dis- 
tricts and locations of booths, and a map of the city of Détroit showing 
the wards and districts on the west side of the city, were received in 
évidence. Exceptions were reserved both to the copy of the book and 
the map. Neither appears to hâve been authenticated by any compé- 
tent officiai or custodian. We need not, however, pass on the question 
of admissibility. The relevant parts of both book and map were 
otherwise proved, and so no prejudicial error arose through their in- 
troduction, 'l'he testimony shows that défendant had resided at No. 
57 Baltimore, West, for nearly a year prior to the day fixed for regis- 
tration, and that this résidence is in the Second ward, Tenth district. 
It is to be noted that the indictment states that the voting precinct is the 
Thirteenth district of the Second ward ; yet in view (a) of the usual 
knowledge prevailing as to locations of voting places within a resident's 
own ward, and (b) of the requirement of section 1025 of the Revised 
Statutes (Comp. St. 1916, § 1691) to disregard formai defects, etc., it 
is plain that this mistake in allégation of the indictment did not "tend to 
the préjudice of the défendant." Ulmer v. United States, 219 Fed. 
641, 642, 134 C. C. A. 127 (C. C. A. 6); Simpson v. United States, 241 
Fed. 841, 843, 844, 154 C. C. A. 543 (C. C. A. 6); Kasle v. United 
States, 233 Fed. 878, .883, 884, 147 C. C. A. 552 (C. C. A. 6). Intruth 
no claim of préjudice on this account is made. Further, testimony was 
oiïered without objection or contradiction, showing that défendant 
was "not registered in the Tenth district of the Second ward. No 
such man is registered there." 

Now, in addition to the évidence thus far considered, several wit- 
nesses testified to distinct confessions made by défendant shortly before 
the indictment; and conceding that an unsupported confession alone 
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cannot be received and treated as sufficient évidence of the corpus delic- 
ti, for instance, as laid down by Judge Cooley and his associâtes in Peo- 
ple V. Lane, 49 Mich. 340, 341, 13 N. W. 622, yet the rule is, as that dé- 
cision implies, that where there is independent testimony as hère, 
tending substantially to prove the corpus delicti, the confession so cor- 
roborated is admissible. This is deducible from the décision in Isaacs 
V. United States, 159 U. S. 487, 490, 16 Sup. Ct. 51, 40 L. Ed. 229, and 
the rule is declared in Flower v. United States, 116 Fed. 241, 247, 53 
C. C. A. 271 (C. C. A. 5) ; Rosenfeld v. United States, 202 Fed. 469, 
474, 120 C. C. A. 599 (C. C. A. 7) ; Naftzger v. United States, 200 Fed. 
494, 499, 118 C. C. A. 598 (C. C. A. 8); 3 Wigmore on Ev. §§ 2070, 
2071. Défendant admitted that he was 28 years of âge and that he had 
not registered. He is an artist, and Xvould seem from his adrnissions to 
bave the faculty of expressing himself with clearness. He said he was 
a Socialist, and that "it was against his principles to register" ; and, 
although he was admonished against persisting in the mistake of not 
registering and also given opportunity to register, he ref used to change 
his course, stating that he had been expecting to be arrested. 

[7-10] 3. The next objection is that the government failed to prove 
that défendant did not come within the exceptions enumerated in sec- 
tion 5 of the Sélective Draft Act. The portion of the act relied on is 
the language qualifying the requirement to register : 

" ♦ * * Except offlcers and enllsted men of the Regular Army, the 
Navy, and the National Guard and Naval Mllitla while in the service of the 
United States." 

The objection is not that there is any defect in the indictment in this 
respect ; as we hâve seen, its allégations expressly négative the excep- 
tions. It is a gênerai rule that where a statute defining an offense con- 
tains exceptions in the enacting clause, an indictment found under it 
must aver that défendant is not within such exceptions. United States 
V. Cook, 17 Wall. (84 U. S.) 168, 178, 21 L. Ed. 538; Ledbetter v. Unit- 
ed States, 170 U. S. 606, 611, 18 Sup. Ct. 774, 42 L. Ed. 1162 ; Shelp v. 
United States, 81 Fed. 694, 696, 26 C. C. A. 570 (C. C. A. 9). However, 
whether négative averments contained in an indictment and involv- 
ing such exceptions will be accepted as true, unless, as a conséquence 
of the facts residing peculiarly within his knowledge, the défendant 
assumes the burden of disproving the averments, présents a question 
which, in view of the course pursued by the government and the in- 
structions of the trial judge in the instant case, need not be decided. 

Adverting to the évidence, one witness stated that défendant had 
been a member of the National Guard in Jackson, Mich., seven or 
eight years before, though he did not know whether the membership 
still existed. Another witness, who knew défendant intimately and in 
part of whose home (57 Baltimore, West) défendant had resided for 
nearly a year prior to registration day, testified that he knew nothing 
of défendant belonging to any military organization, or of his drilHng 
or wearing any uniform. As respects the first of thèse statements, no 
presumption arose, as counsel claim, that défendant was still a member 
of the National Guard. As regards the second statement, it hardly 
is conceivable that the fact, if it was a fact, that défendant was in the 
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service of the United States as a member of one or another of thèse 
military or naval organizations, could liave escaped the observation 
and knowledge of this intimate friend; and this improbable feature 
is accentuated by the statement of défendant, made after registration 
day, as before pointed out, that he was expecting to be arrested for not 
registering. More than this : It is shown that on registration day de- 
fendant had his studio in Détroit. Presumably his occupation as an 
artist was inconsistent with his holding a position as an ofificer or en- 
listed man in the Regular Army or the Navy of the United States. 
And while the Sélective Draft Act, empowering the Président to call 
the National Guard and the National Guard Reserves into the service 
of the United States, was, as we hâve seen, enacted May 18, 1917, yet 
the proclamation of the Président calling the Michigan portion of 
those organizations into such service was not announced until July 
3d, and did not require them actually to enter the service until the 
15th of that month (Proc. 1917, p. 37); hence it scarcely need be 
said that, even if défendant was a member of the Michigan National 
Guard, no statutory exception excused hini on that account f rom regis- 
tering in June. 

Thus the government assumed the burden of proving the négative 
averments of the indictment, and the trial judge instructed the jury in 
substance that the burden was upon the government to prove the 
truth of thèse averments beyond a reasonable doubt. It cannot be 
said tHat the évidence, circumstantially supported as it is, did not 
justify the verdict. 

It must follow that the motion to direct a verdict for défendant, 
based on the objection just considered, as also upon the other objec- 
tions, was rightly denied. Ail the assignments hâve not been mention- 
ed, though they hâve been f ully considered ; and we find no material 
error in respect of any of them. 

Accordingly the judgment will be afifirmed. 



TOTJNG V. TJNIÏRD STATES. O'SULLIVAN v. SAME. 

LA CHAPKLLE v. SAME. 

(Circuit Court of Appeals, Sixtli Circuit. April 2, 1918.) 

Nos. 3134, 3135, 3137. 

1. Indictment and Information ®=5>1H(1) — Exceptions — Necessitt or Neg- 

ATIVING. 

An indictmeut charging the unlawful selling of intoxicatlng llquor to 
soldiers in unlforra, in violation of Act May 18, 1917, c. 15, § 12, 40 
Stat. 76, declaring that it shall be unlawful to sell any Intoxicatlng 
llquor to any offlcer or member of the military forces while In uniform, 
except as herein providcd, is sufficient, though it did not négative the 
exceptions which tlie Secretary of War Is authorized to prescribe as to 
the sale of llquor at any military station, etc., for médicinal purposes ; it 
appearing that the sales were made outside of any military réservation 
over which the Secretary of War has Jurisdlction, and it not being shown 
that any exceptions had been prescrlbed. 

®=»For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 



936 249 FEDERAL KEPORTEE 

2. Ceiminal Law iS=>556— Evidence — Conclusiveness oîî Paktt iNXKonuc- 

iNG — Date of Offense. 

In a prosecution for the sale of Uquor to soldiers in uniform, whero 
the government's évidence showed a sale on a date otlier than tliat laid in 
the indictment, it vvas proper to submlt to the Jury the question 
whether a sale occurred on the date testitied to or on some other day ; 
the jury considering tlie testimouy as to the date on question of tho 
wituesses' credibility. 

3. Cbiminat, Law (S=>1166(9) — Review — Harmless Ebror. 

Where défendant «'as convicted on other counts as well, and such con- 
viction wonld in any event sustaln the sentence Imposed, the déniai of 
a contlnuance to obtain testimony germane to only one of the counts, 
though improper, is no ground for reversai. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

Harry Young, Cornélius O'SuUivan, and Charles La Chapelle were 
severally convicted of selling licjuor to soldiers in uniform, in violation 
of Act May 18, 1917, c. 15, § 12, and each défendant brings error; 
the cases being heard together. Affirmed. 

M. M. Larmonth, of Sault S^e. Marie, Mich., for plaintiffs in error 
Young and O'Sullivan. 

Herbert L,. Parsille, of Sault Ste. Marie, Mich., for plaintiff m error 
La Chapelle. 

Myron H. Walker, U. S, Atty., and H. Dale Souter, Asst. U. S. 
Atty., of Grand Rapids, Mich. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Thèse are three several convictions for 
selling liquor to soldiers in uniform. Violation of section 12 of the 
Act of May 18, 1917, vvhich is quoted in the margin,^ is charged. 
They présent two que?tions which are common to ail, and in one case 
there is another question. They may be considered together, 

1 "The Président of the TJnlted States, as commander-in-clùef of the ariny, 
is authorized to make such régulations governing the prohibition of alcoholic 
llquors in or near military camps and to the otticers and eulisted men of the 
army as he may from time to time deem necessary or advisable: Provided, 
that no person, corporation, partnership, or association sball sell, supply, or 
hâve in his or its possession any inttixicating or spirituous liquors .at. any 
military station, cantonment, cninp, fort, post, offlcers' or enlisted men's club, 
which Is being used at the Uiue for wilitary purposes uuder this act, but 
>the Secretary of War may make régulations permitting the sale and uso of 
intoxicating liquors for médicinal purposes. It shall be unlawtul to sell any 
intoxiçating liquor, including béer, aie, or wine, to any offlcer or inember of 
the military forces while in uniform, except as hereln provided. Any person, 
corporation, partnership, or association violatlng the provisions of this sec- 
tion or, the régulations made thereunder shall, unless otherwise puuishable 
imder the Articles of War, be deeuied guilty of a mlsdeiiieanor and be punlsheiL 
by a fine of not more than $1,000 or iniprisonipent for not more than twelve 
months, or both." . 

(gs^For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digesta $ Indexes 
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[1] 1. The prohibitory clause of the statute, upon which the pros- 
ecution is based, contains an exception. It says : 

"It shall be iinliiwful to sell any intoxioating li<iuor, Incliuliug lieer, aie or 
wlne, to any ofticer or lueiiiber of the inilltary forces while in uniform, except 
as herein provided." 

The indictment does not négative the exception, and so it is claimed 
to 1)0 insufticient under the rule recognized and discussed in our récent 
opinion in Breitmayer v. U. S., 249 Fed. 929 (filed March 5, 1918). 
We pass by any question dépendent upon the précise location of the 
exception in the sentence, and. for présent purposes, assume that the 
same rule must be applied as if this clause read: 

"It .shall be unlawful, except as herein provided, to fsell, etc." 

In spite of this assnmption, we think the indictment good. The 
clause, "except as herein provided," has nothing to which it can refer, 
unless it be the régulations to be made by the Secretary of War per- 
mitting sales for médicinal purposes ; and when we see that this is the 
nature of the exception, we find two satisfactory answers to the claira 
that the indictment is insufficient for lack of a négative averment. One 
is that the statute does not déclare anj^ exceptions, but only recognizes 
that in a certain contingency exceptions may corne into existence — 
exceptions in nubibus ; the other is, that there can be no exception 
unless the sale under attack was made within one of the described mil- 
itary establishments. Both of thèse merge into the one thought that 
this statute contemplâtes only certain peculiar exceptions which hâve 
no relation whatever to the crime hère charged, and which do not really 
constitute exceptions thereto unless some contingently possible addi- 
tional facts exist, which additional facts are not alleged in this indict- 
ment and are not indicated by the proof . There is nothing to show that 
the Secretary of War ever made any such régulations ; and, if he 
had, they would be of no importance in this case because it appeared 
upon the trial without dispute that the sales complained of were made 
in an ordinary saloon, outside the limits of any institution for which 
the Secretary of War had power to make régulations. We do not 
find any principle in criminal pleading or any authoritative décision 
which requires an indictment to négative such a contingent and un- 
attached exception ; and we think it unnecessary. 

[2] 2. The indictments, in each instance, alleged (e. g.) that the 
sale was made "heretof ore, to wit, on or about the 17th day of August." 
The government's proof, if true, established a sale on August 16th. 
Défendants' testimony tended to establish an alibi for August 17th, and 
utterly denied any sale on the 16th. Under thèse conditions, défend- 
ants asked the court to charge that while the government was not 
bound by the dates alleged in the indictment, it was bound by its date 
as shown by its proof, and that if no sale was made on the only day 
to which the government's proof related, défendants must be acquit- 
ted. The court refused this request and charged: 

"The exact date is not material. * * * It is not necessary that yoii 
shouUl find that a sale was made on the précise date alleged, if you find In 
tact that about that date and about that time a sale was made as charged 
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in Ihe inclietment. * * * As I said before, the précise date Is not very 
material. ïhe date testifled to shoiild be consldered by you carefully as bear- 
Ing on the eredibility of the witnesses, as bearitii? upon the question whether 
or not ou tbat occasion descrlbed by the witnesses aud on or about the date 
set forth a sale was niade as clalmed by the governinent ; * • ♦ but you 
should take into considération and careluUy conslder this question of date as 
bearlng upon the question as to whether or not iutoxlcatlng liquor was sold as 
descrlbed by the witnesses, as bearlng on the eredibility of the witnesses." 

It is conceded that a variance between indictment and proof, as 
to date, is not fatal ; but défendants' claim in substance is that a va- 
riance in date between the testimony of the government's witnesses 
and the f act is fatal. The charge quoted carefully preserved to défend- 
ants everything to which they were entitled on this subject. The im- 
portant thing was not the date, but the occasion, and it was clearly 
compétent for the jury to find that the government witnesses were 
right as to the things which occûrred, but were mistaken as to the 
précise day fixed. There was no error in submitting the case to the 
jury upon that theory. 

[3] 3. In one case, complaint is made that the District Judge abused 
his discrétion in refusing a continuance. It would be a very extrême 
case in which a conviction could be reversed for such a reason ; but, 
if we were to assume (which we do not intend to imply) that the facts 
presented made it the légal duty of the trial judge to give a sufificient 
continuance to get the testimony which was desired, the error would be 
without préjudice in this case. The desired évidence related only to 
certain counts of the indictment. The respondent was convicted up- 
on the other counts as well; and this conviction would, in any event, 
hâve sustained the sentence imposed. Claassen v. U. S., 142 U. S. 
140, 146, 12 Sup. Ct. 169, 35 L. Ed. 966. Only in a case where the 
évidence of which défendant was thus deprived could hâve had a sub- 
stantial and direct influence upon the trial on the other counts could 
there be any réversible error in excluding the évidence ; and such in- 
fluence hère would hâve been extremely remote. 

4. Other points argued were not raised below, and are not of such 
«haracter as to require considération under rule 11 (150 Fed. xxii, 79 
C. C. A. xxii). 

The judgments must be affirmed. 



THE WBSTJSRLY. 

DAILEY et al. v. VVESTERLY ÏOWING CO. 

(Circuit Court of Appeals, First Circuit. March 26, 1918.) 

No. 1299. 

i. TOWAQE (®=»15(2) — LiBEL— BURDEN OF PEOOF. 

Where a canal boat, being towed by a tug through a presumably safe 
and well-marked ehannel, was grounded and sunk, the tug bas the bur- 
den of excusing faUure in performance of her undertaklng. 

(gssPor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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2. TowADE <S=11(8) — Xegligence — Duty or Towing Vessel. 

Where a channel was dredged in a river, marked and opened by the 
fédéral authoritles, it is tlie duty of a Uig, towing a vessel, to keep it in 
the channel; but, where the vessel was grounded in the channel on a 
hidden obstruction, the tug is not liable. 

3. TowAGE <g=Jl5(2) — ^LiBEi. — Evidence. 

In a proceediug against a tug for the grounding of a canal boat In a 
channel dredged aud opened by the fédéral authoritles, a findlng of the 
trial court that the canal boat grounded while tn the main channel upon 
a hidden obstruction lield warranted by the évidence. 

Appeal f rom the District Court of the United States for the District 
of Rhode Island; Arthur L. Brown, Judge. 

Libel by Hattie Dailey and others against the steani tug Westerly, 
claimed by the Westerly Towing Company. From a decree dismiss- 
ing the Hbel, hbelants appeal. Afifirmed. 

Pierre M. Brown, of New York City (James J. Macklin, of New 
York City, on the brief), for appellants. 

Samuel Park, of New York City (Park & Mattison, of New York 
City, on the brief), for appellee. 

Before DODGE, BINGHAM and JOHNSON, Circuit Judges. 

DODGE, Circuit Judge. The steam tug Westerly undertook to 
tow the appellants' canal boat Elmer D. Walling, laden with paving 
stones, from Westerly, R. I., to Stonington, Conn. While proceeding 
up the Pawcatuck river, the tug having the canal boat lashed to her 
port side and projecting about 40 feet ahead of her bow, the canal 
boat grounded on an obstruction, which so damaged her bottom that 
she filled and sank thereon, with her cargo, thus sustaining the damag- 
es for which her owners seek to recover. This happened during the 
afternoon of November 22, 1913. The libel was filed January 10, 
1914, the answer on March 10, 1914, but the case was not brought on 
for hearing until two years later; the trial beginning April 29, 1916. 
On December 18, 1916, the District Court dismissed the Hbel, from 
which decree the Hbelants appeal. 

The canal boat was raised and taken to New London for repair by 
a wrecking company belonging to that place. Its opérations were be- 
gun on the morning of November 26, 1913, the fourth day after the 
accident, and occupied two days. In them, the tug Carrie, belonging 
to the wrecking company, a steamer, and a lighter took part. 

The testimony coming from witnesses who were on board the West- 
erly or the canal boat at the time the latter grounded and sank as 
above, or from witnesses who were on board any of the craft employ- 
ed in raising her after her sinking, or from witnesses who saw her 
while she lay aground before her removal, as to her exact position at 
the time of grounding, was conflicting. Her master, on board her 
when she sank and présent while she was being raised, one of her own- 
ers, also présent while she was being raised, and the master of the 
wrecking company's tug Carrie, called as witnesses by the Hbelants, 
testified that she lay upon or close to the northerly edge of the dredged 
channel below referred to. On behalf of the Westerly, her master, 

<g=>For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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in command of lier wheri the sinking; occurred, and who vîsited her 
again on the day after the sinkmg, and the manager of the towing 
Company to which the Westerly belonged, who also visited her on the 
day after the sinking, testified that she lay right in the channel and 
within a few feet of the Une indicated by the government ranges as its 
center line. They also testified to soundings made by them around 
her at the time. In so locating her position, five fishermen, called as 
witnesses on the Westerly's behalf, familiar with the channel and liv- 
ing in the vicinity, who claimed to hâve passed near her at varions 
limes while she lay aground, agreed. 

[1, 2] It is undisputed that there is a dredged channel leading from 
the mouth of the river up to Stonington, in which, at mean low tide, 
there was supposed to be a depth of not less than ten feet. The dredg- 
ing had been completed and the channel opened for navigation on that 
assumption, by the fédéral authorities, during the summer of 1913. 
Outside this channel the bottom is rocky, the water shallow in many 
places, and therefore unsafe. It was the duty of the tug to keep the 
canal boat in the channel. If she was allowed to ground outside it, 
or on its edge, the tug was négligent, and therefore responsible for the 
sinking. The case turns, therefore, upon the question whether the ca- 
nal boat, which sank, as is not disputed, upon the obstruction which 
stopped her, lay in or near the center of the dredged channel or on its 
edge. 

The canal boat was drawing 8 feet 3 inches, according to her mas- 
ter's testimony. If there are indications that this somewhat nnderstated 
her actual draft, there is nothing to show that she could not hâve 
gone safely wherever 10 feet of water, at mean low water, wasto be 
found. An obstruction in the middle of the dredged channel, without 
sufficient water over it for her saf e passage, would hâve been such an 
obstruction as no one could reasonably hâve been expected to find 
there, after the channel had been announced, as above, as completed 
and open for navigation. The master of the tug had been for many 
years a licensed pilot engaged in towing up the river ; but he had on 
other occasions followed channels other than the dredged channel in 
the neighborhood of the place where the canal boat grounded, and 
was using the dredged channel at the time as a measure of extra pré- 
caution, because of having the canal boat on his port side. This was 
the first occasion upon which he had used it. 

The tug had the burden of excusing the failure in performance of 
her undertaking to tow the canal boat safely through a presumably 
safe and well-marked channel. Boston, Cape Cod, etc., Co. v. Staples, 

etc., Ce, 246 Fed. 549, 552, C. C. A. . It would be a sufficient 

excuse if the grounding was in fact caused by an obstruction in the 
channel over which there was not water enough for the canal boat, be- 
cause her master would hâve been justified in believing that no such 
obstruction was to be found there ; but it was for the tug to show the 
existence of such an obstruction, and therefore to show that she had 
the canal boat in the middle of the dredged channel when she grounded, 
and not outside of it or on its edge. 

[3] The District Court found the tug's contention that the. canal 
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boat struck while proceeding on government ranges, and sank whoUy 
within the channel near its center line, supported by the prépondérance 
of the direct testimony given by those who observed her exact location 
while aground after sinking. Ail the witnesses by whom direct testi- 
mony of this character was given testified in person before the court, 
with the exception of the master of the canal boat, whose déposition 
was taken in New York shortly before the trial. We find nothing in 
the record sufficient to warrant us in holding the District Court's con- 
clusion erroneous as to the resuit of the testimony of this class. 

Besides the above testimony based on actual observation of the ca- 
nal boat's position while aground in November, 1913, there was con- 
flicting évidence at the trial relating to varions attempts to fix her then 
position, made long afterward, by a différent method. 

In April, 1916, two days before the trial began, the Westerly went 
to the scène of the accident, having on board, besides her master, 
above mentioned the master of the Carrie. Under their direction, the 
bottom of the 100-foot channel was searched at what was considered 
to be the place where the canal boat had lain aground 29 months be- 
fore. There was évidence from them tending to show that the resuit 
of this search was the finding of a rock or obstruction, such as would 
hâve accounted for the sinking, about 30 feet north of the center line 
of the channel. The cross-examination of one of the fishefmen above 
referred to (Clarke) also brought out testimony from him, not given 
in bis direct examination, that he had independently made soundings 
at what he considered to hâve been the sunken canal boat's position, 
four days before the trial, and had there found a rock, believed by 
him to be that upon which she struck, 10 or 12 feet north of the center 
of the channel. 

The hearing was continued for a joint examination of the supposed 
place of sinking, and this was made on Wednesday, May 3, 1916. In 
this the Westerly and her master took part on the respondent's behalf , 
and on the libelants' behalf the government engineer from New Lon- 
don, under whose supervision the channel had been dredged, who came 
there in a government launch, accompanied by the libelants' counsel. 
His testimony, given in rebuttal, was the only testimony regarding the 
results of this examination. It tended to show that he was unable to 
find any rock at the place indicated by the Westerly's master, though 
he spent several hours in sweeping and sounding there ; also that he 
took Clarke, later on the same day, to the place, while the Westerly 
was still there, but found Clarke unable to show him where he could 
find a rock in the channel by using a sounding pôle. It further tended 
to show that he returned alone next morning, and then found a rock 
10 or 12 feet outside the northerly limit line of the channel, having 
over it 6.2 feet at mean low tide. But it also tended to show that op- 
posite this rock, and nearly in the center of the channel, he found a 
"spot" with a minimum depth of 8.9 feet at mean low water. 

Much of the argument before us has related to the reliability of the 
conflicting testimony regarding thèse examinations of the channel in 
1916, and to the proper inferences therefrom, as claimed by the one 
party or the other. We are unable to regard it as afïording a satisf ac- 
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tory basis for any definite conclusion either for or against thé con- 
tention that the canal boat grounded, in 1913, in mid-channel, and not 
on or beyond the northerly edge of the channel. The canal boat's ac- 
tual location had become a matter of memory only. Three winters 
had intervened, and we cannot assume, in view of what appears re- 
garding the gênerai character of the material through which the chan- 
nel was dredged, that its bottom in 1916 was as it had been in 1913. 
We think the District Court properly based its findings tipon "the 
conflicting testimony of eyewitnesses given more than two years after 
the event," and the appellants fail to satisfy us that the évidence of 
that character required différent findings, or that the conclusion reach- 
ed below was erroneous. 

The decree of the District Court is affirmed, and the appellee re- 
covers its costs of appeal. 



SEAHLB et al. v. MECHANICS' LOAN & TRUST CO. et al. 
In re STACK-GIBBS LUMBER CO. 
(Circuit Court of Appeals, Ninth Circuit. April 1, 1918.) 
tt-v No. 3110. 

1. Bankeuptct ©=»317 — Estoppel — Equitable Estoppel — What Consti- 

TtJTES. 

Where creditors, who signed an agreeœent tliat the debtor's property 
should be operated by a trustée, who was to make advances, assumed 
that the agreement had been signed by the requisite number, and the 
trustée operated the property for more than flve months, making ad- 
vances, those creditors who signed the agreement are estopped, on the 
debtor's subséquent bankruptcy, to assert that the agreement had not 
been executed by the requisite number. 

2. Bankkuptcy <S=357 — Oouets — Jueisdiction. 

In view of the broad powers conferred by Bankruptcy Act July 1, 1896, 
c. 541, § 2, 30 Stat. 545 (Oomp. St. 1916, § 9586), a court of bankruptcy, 
where an agreement between a majority of the creditors of the bank- 
rupt and a trustée, who took possession of tlie bankrupt's property and 
made advances, gave the trustée an équitable lien on the interest of such 
creditors, has jurlsdiction to order that dividends due and payable to 
such creditors be flrst applîed to the satisfaction of the trustee's claim 
before any paynient be made to the creditors. 

3. Bankbuptct ©=5347 — Pkeferences — Création. 

In such case, where the trustée did not make the advances f rom Its 
own funds, but obtained the same from a bank with whlch it was affill- 
ated, and ail parties to the transaction knew that the money was ad- 
vanced with the understanding that a lien would be created, both upon 
the trust property and upon the Interests of the consentlng creditors, 
those creditors, who tvere parties to the agreement, cannot attack the 
préférence lien of the trust conipany, which the bank prayed should be 
allowed, because the trustée dId not advance its own funds. 

4. Bankruptcy i@=»52 — Courts — Distribution of Property. 

The administration and distribution of estâtes in bankruptcy Is a 
proceedlng in equlty, the property in the custody of the court belng held 
In trust for those to whom it rightfulïy belongs, and Its distribution 
should be conducted on équitable prlnciples. 

«gcaPor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Appeal from the District Court of the United States for the North- 
ern Division of the District of Idaho; Frank S. Dietrich, Judge. 

In the matter of the Stack-Gibbs Lumber Company, a corporation. 
From an order denying the claim of the Mechanics' Loan & Trust 
Company and the Exchange National Bank of Spokane to a prefer- 
ential Hen on ail the assets of the bankrupt, but directing that divi- 
dends, thereafter to be determined by the court to be due and pay- 
able to the creditors who signed a certain contract, should be paid 
to the Trust Company and to the Bank jointlyuntil the fuU amount 
of their advances to the bankrupt should be paid, I. F. Searle, Minnie 
A. Gibbs, and Merrill, Cox & Co., creditors of the bankrupt, appeal. 
Afïirmed. 

The Stack-Gibbs Lumber Company, a corporation, operated a lumber yard 
in Idaho, and handled the product of the Dryad Lumber Company, a corpora- 
tion, whieh ran a sawmill. The two eompanles were substantlally one. They 
will be referred to herein as the Lumber Company. In the year 1915 the 
Lumber Company was involved in flnancial ditticulties. Among Its creditors 
was the Bxchange National Bank of Spokane, to whom it owed $6,000. In 
January, 1916, a meeting of the creditors of the Lumber Company was held 
at Mtnneapolis, whlch resulted in the exécution of an agreement between the 
Lumber Company and the majority of its creditors, -whereby ail the prop- 
erty of the fonner was transferred to the Mechanics' Loan & Trust Com- 
pany as trustée, and It was provided, among other thlngs, that the trustée 
should take possession of the property, operate the same, coUect the debts 
owing to the Lumber Company, sell the salable property thereof, and that 
the trustée should advance such sums of money as it should deem necessary 
to meet the présent pay roll of the Lumber Company, and discharge the 
clalms of creditors who had net executed the instrument, "net to exceed, 
however, the sum of $100,000," and that the trustée should hâve a first and 
préférence claim upon said trust estate for the amount of such advancement, 
the same to be repald to it out of the first proceeds of sales of the trust prop- 
erty, or any part thereof, or the first proceeds of the collected accounts or 
bills receivable, together with interest thereon. It was provided, further, that 
the instrument should not take efCect until creditors representing 90 per cent, 
in amount of the indebtedness of the Lumber Company should hâve attached 
their signatures thereto. At that meeting a large number of creditors, whose 
claims aggregated more than $600,000, signed the agreement; but the amount 
of the claims so represented. dld not quite equal 90 per cent of ail the clalms. 
One H. J. Aaron, an attomey, of Chicago, prepared the trust deed, and signed 
it on behalf of creditors whose claims were $328,250. It was deslred by the 
creditors that no notoriety be given to the transaction, and they gave the 
trustée a letter of instructions that the trust agreement should not be placed 
on record until it was found necessary to do so to protect the creditors' 
rights. It was estimated by those présent that, if the signature of Mrs. 
Tolerton of Chicago, who was one of the creditors, were attached to the 
Instrument, it would then hâve been signed by creditors representing 90 per 
cent, of ail the debts. Ail were désirons that the trust agreement be executed 
as soon as possible. On February 9th Aaron telegraphed to Coman, a 
director of the trustée, that the contract had been signed by Mrs. Tolerton, 
and Coman replied that the trustée would go ahead and make advances to 
take care of the pay roll due. The trust agreement contained the provision 
that one Sigmund Katz, of Chicago, should be made the secretarj' and 
treasurer, and a director of the Lumber Company, and Aaron suggesteù that 
Katz go to Idaho and run the business, slnce by reason of their large in- 
terests the creditors were entitled to hâve their man on the job. Accordingly 
Katz went to Idaho, and on February 15th he was elected director, secretary, 
and treasurer of the Lumber Company. As soon as the trustée knew that 
Mrs. Tolerton had signed the trust agreement, it commenced to advance 
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money In pursuance of the agreement. Tlie business was carried on in ae- 
cordance with the agreemeut until July 29, 1916, when tliree of the credVtors 
filed a pétition in bankruptey against tlie Luinber Company. Tbe trust 
agreement was tlien flied for record. Prier to tiiat time advancements amount- 
Ing to ?10O,00O had been niade from time to time by the trustée In aceordance 
with the ternis of the trust agreement. The money for those advancements 
was obtained from the Exchange National Bantr, and, after the trustée had 
filed in the court of bankruptey its pétition for the allowance of its preferen- 
tial clalm, the bank aiso filed a pétition that the clalm of the trustée for ad- 
vances be allowed, and that it be adjudged to hâve a préférence, and that 
the divldends of the varions creditors vvho executed the Minneapolis eon- 
tract be directed by the court to be pald to the trustée to the extent of tho 
advances so made. The référée denied the right of either the bank or the 
trustée to a lien upon ail the assets of the bankrupt, but ordered that ail 
divldends thereafter to be determined by the court to be due and payable to 
the creditors who signed the Minneapolis contract be paid to the trustée and 
to the bank jointly until the fuU amount of the advances should be paid. 
The court below afiirmed the décision of the référée. 

Harry L. Cohn, of Spokane, Wash., Eltner H. Adams, E. C. Tourje, 
and Adams, Crews, Bobb & Westcott, ail of Chicago, 111., for appel- 
lant Merrill, Cox & Co. 

Reese H. Voorhees and H. W. Canfield, both of Spokane, Wash., 
for appellants Searle and Gibbs. 

Post, Russell, Carey & Higgins and F. T. Post, ail of Spokane, 
Wash., for appellees. 

Robert Weinstein, of Spokane, Wash., for trustée. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellants contend that the trust agreement never went into op- 
ération and efïect, for the reason that 90 per cent, of the creditors of 
the Lumber Company failed to sign it. We may take it to be true that 
90 per cent, of ail the creditors of the bankrupt never signed the agree- 
ment. But the fact which controls décision hère is that the trustée 
and ail the creditors who did sign assumed that upon obtaining the 
signature of Mrs. Tolerton the assent of 90 per cent, would hâve been 
secured. They knew that the trustée took it for granted, as did they, 
that the conditions on which the agreement was to go into efïect had 
been complied with. They knew that the trustée, acting on that as- 
sumption, was advancing funds to carry on the business. There is 
nothing to impugn the good faith of the trustée. The trustée was 
permitted to conduct the business for a period of five months, dur- 
ing which no creditor suggested that there had been failure of the 
necessary percentage of creditors to sign the agreement. Under 
those conditions we think the court below clearly was justified in 
holding that the creditors were estopped to make the objection which 
they now présent. 

[2] The appellants contend that the court below was without ju- 
risdiction to order that divldends due and payable to the creditors 
who signed the trust agreement be applied to the satisfaction of the 
appellee's claim, and they cite cases, such as the décision of this court 
in Re Argonaut Shoe Co., 187 Fed. 784, 109 C. C. A. 632, to the 
proposition that divldends in the hands of the trustée, being a part 
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of the estate of the bankrupt in the custody of the court, cannot be 
reached by attachment, or on any process f rom another court, and they 
especially rely on In re Girard Glazed Kid Co. (D. C.) 136 Fed. 511, 
as sustaining the rule that a claim of indebtedness from one creditor 
of a bankrupt to another, growing eut of transactions not connected 
with the bankruptcy proceeding, cannot be litigated in the bankruptcy 
court, or adjusted in the distribution of dividends. But those déci- 
sions do not answer the question which the record hère présents. In 
the case last mentioned there was no équitable Hen of one creditor 
upon any portion o-f a fund out of which a dividend was payable to 
another creditor. Judge McPherson said : 

"It is an Independent controversy, about tlie ownership of inoney tliat is 
not a part of the fund for distribution, and tliis court cannot take juris- 
diction of the dispute, and décide it In the rouudabout manner that has been 
suggestei." 

In tl e case at bar the appellants expressly stipulated by the tenus 
of the trust agreement that the claim of the appellees should be first 
paid out of the assets of the bankrupt. Owing to the fact that not 
ail of the creditors of the bankrupt signed the trust agreement, the 
appellees' lien was not enforceable against the whole of the fund real- 
ized on the disposition of the bankrupt's estate. But clearly the cred- 
itors who actually signed the agreement thereby created an équitable 
lien on their interest in the funds which thereafter came into the con- 
trol of the bankrupt court for administration. That court had ju- 
risdiction to protect the lien claimants in the distribution of the funds 
payable as dividends. In Whitney v. Wenman, 198 U. S. 539, 552, 
25 Sup. Ct. 778, 781 (49 L. Ed. 1157), the court, in considération of 
its own prior décisions, and the broad powers conferred in section 2 
of the Bankruptcy Act to collect the bankrupt's estate, reduce it to 
money, and distribute the same, and to détermine controversies in re- 
lation thereto, held : 

"That, when the property has become sub.1ect to the Jurlsdiction of tlie 
bankruptcy court as that oif the banlirupt, whether held by him or for hlm, 
jurlsdiction exists to détermine controversies in relation to the disposition 
of the same, and the extent and character of liens thereon or rights therein" 

• — citing, among other cases, In re Antlgo Screen Door Co., 123 Fed. 
249, 59 C. C. A. 248, in which the court said •. 

"We take It that any court, whether one of equity, common law, admiralty, 
or bankruptcy, having in its treasury a fund, touchlng which there is dis- 
pute, may, by virtue of its inhérent powers, détermine the right to the fund 
thus in its possession. Jurlsdiction in that respect is an incident of every 
court." 

[3, 4] We find no merit in the contention that, because the trustée 
did not make the advances from its own funds, but obtained the same 
from the Exchange National Bank, neither the trustée nor the bank 
can hâve a préférence claim. The trustée and the bank were affiliated 
corporations, and the directors of both were substantially the same. 
Coman, the président of the bank, was a director of the trust company, 
and the président of the trust company was the vice président of the 
bank. The capitalization of the trust company was but $10,000. At 
249 F.— «30 
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the time when the Minneapolis contract was discussed and signed, 
question was made of the responsibility of the trustée, and Coman 
stated to the creditors that, vvhile the capital was only $10,000, yet 
through an arrangement with the bank the trustée could get mon- 
ey to carry ont the terms of the contract. No objection was made 
to that proposition. The right of the trustée to this préférence 
claim, however, does not dépend upon that understanding, for it can 
make no différence to the rights of the appellants whether the trustée 
advanced its own funds or obtained the money from the bank. The 
bank filed its separate pétition, stating the amount of its advances, 
and asking that the préférence lien of the trust company be allowed. 
AU the parties to the transaction knew that the money was advanced 
with the understanding that a lien was thereby created, both upon the 
trust property and upon the interests of the consenting creditors there- 
in to the amount of the advancements. The administration and dis- 
tribution of estâtes in bankruptcy is a proceeding in equity, and the 
property in the custody of the court is held by it in trust for those to 
whom it rightfully belongs, and its distribution should be conducted 
on équitable principles. Bardes v. Hawarden Bank, 178 U. S. 524, 
535, 20 Sup. Ct. 1000, 44 L. Ed. 1175 ; In re Rochford, 124 Fed. 182, 
59 C. C. A. 388; and Atchison, T. & S. F. Ry. Co. v. Hurley, 153 
Fed. 503, 82 C. C. A. 453. 

The contention is made that the trustée acted in bad faith, and that 
therefore its preferential claim should be denied. We hâve carefully 
examined the évidence, and we find no ground to disturb the conclu- 
sion of the court below that the trustée acteJ in good faith, used rea- 
sonable care, and conducted the trust in accordance with the letter and 
spirit thereof. 

The order of the court below is affirmed. 



BOOMER V. ROWE. 

(Circuit Court of Appoals, Nlnth Circuit. May 20, 1918.) 

No. 3053. 

Corporations ©=349 — Dissolution — Rights of Creditoes. 

TJnder Rev. Codes, Mont. § 3837, forbidding direetors from creatlng 
debts beyond the prescrlbed capital stock and declarlng that for a vio- 
lation they shall be llable In thelr indivldual and prlvate capaclty to the 
corporation and to the creditors thereof in the èvent of Ita dissolution, 
an Insolvent corporation whleh had no property and assets, and. whlch 
the direetors themselves reported Imd ceased to be a going concern or to 
ineur flnancial obligations because of its insolvency, must be deemeij dis- 
solved so as to enable a créditer to sue, though not judielally dlssolved 
in accordance with those statutes prescribing the modes of dlssolving cor- 
porations, for the purpose of the statute imposlng liability on direetors 
was not pénal, but was to give creditoi's an additional remedy. 

Appeal from the District Court of the United States for the Dis- 
trict of Montana; Geo. M. Bourquin, Judge. 

®::3For other cases see same topio & KEY-NUMBEK ia aU Key-Numbered Digesta & Indexes 
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Suit by Laura A. Boomer against James H. Rowe. From a decree 
dismissing the bill (244 Fed. 307), complainant appeals. Reversed. 

The Salmon Land Company Is a Montana corporation. Rowe, the appellee, 
was one of the directors and was secretary. In 1S)10 the corporation became 
indebted In a sum in excess of its capital stock. Rowe, with other directors, 
executed and delivered to Mrs. Boomer, appellant, a promissory note for 
$20,520.73, and interest, and gave a mortgage to secure the note. ïhereafter 
foreclosure of the mortgage was had, and a deflclency judgnient of Ç4,963.10 
remaiued nnpaid after ail of the property of the corporation was exhausted. 
Appellant owns this judgmcnt, and allèges that the land Company became in- 
Bolvent on January 30, 1914, when tlie property was sold under foreclosure ; 
that the corporation has no property ; "that it has entirely ceased to do busi- 
ness. It is thereby dissolved." Appellant asked for Judgment against the 
défendant for the amount of the deflclency judgment wlth interest. Rowe, 
the défendant, denied that the corporation was ever dissolved. It was proved 
that the note was signed by Rowe as secretary of the corporation, and that 
the transaction with Mrs. Boomer had been authorlzed by the board of 
directors of the corporation. The annvial reports of the corporation, re- 
quired by the statutes of Montana to be flled between the Ist and 20th of 
January of each year, showed, in January, 1915, an existing Indebteduess of 
$5,0T5; and the January, 1916, report signed by Rowe, after giving the 
existing debts as ^6,500, contained thèse words: ''Tiiis corporation has ceased 
to be an acting concern and has ceased to voluntarlly ineur llnancial obliga- 
tions because of its insolvency." The District Court dismissed the suit, and 
the plaintifC appeals. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

Lowndes Maury, Burton K. Wheeler, and J. O. Davies, ail of Butte, 
Mont., for appellant. 

Jesse B. Roote, J. A. Poore, Enos Alley, and Henry C. Hopkins, ail 
of Butte, Mont., for appellee. 

HUNT, Circuit Judge (after stating the facts as above). The ques- 
tion for décision is, Was the corporation dissolved within the meaning 
of section 3837 of the Revised Codes of Montana? We quote the 
section : 

"3837. Dividends to 6e Made from Surplus Profits. — The directors of coi-- 
poratlons must not make dividends, except from the surplus profits arising 
from the business thereof ; nor must they divide, wlthdraw or pay to the 
stockholders, or any of them, any part of the capital stock ; nor must they 
croate debts beyond their subscribed capital stock, or reduce or Increase the 
capital stock, except as hereinafter specially provided. For a violation of 
the provisions of this section, the directors under whose administration the 
same may hâve happened (except those who may hâve caused their dissent 
therefrom to be entered at large in the minutes of the directors at the 
tlme, or were not présent when the same did happen) are, in their indivldual 
and private capacity, jointly and severally liable to the corporation and 
to the creditors thereof, in the event of its dissolution, to the full amount 
of the capital stock so divided, withdrawn, paid out or reduced, or debt 
contracted ; and no statute of limitations is a bar to any suit against such 
directors for any sums for which they are made liable by this section. There 
may, however, be a division and distribution of the capital stock of any cor- 
poration which lemains after the payment of ail its debts, upon its dissolu- 
tion or the expiration of its term of existence." 

Other sections of the Codes of the state (3825) provide for the 
term of existence of corporations ànd for the methods by which cor- 
porations may be dissolved. Section 3905 provides that â corporation is 
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dissolved by expiration of time, by judgment of dissolution as pro- 
vided by the Code of Civil Procédure, tit. 6, pt. 3, and chapter 5, tit. 
10, pt. 2, or by législative act. , Title 6, pt. 3, of the Code of Civil Pro- 
cédure provides for voluntary dissolution upon application by stock- 
holders to the district court of the county where the principal place of 
business of the corporation is situated. The application must be signed 
by a majority of the directors and must set forth ail claims and de- 
mands against the corporation which bave been satisfied and dis- 
charged. Chapter 5, tit. 10, pt. 2, provides for dissolution by quo 
warrante in the name of the state: (1) When the corporation bas of- 
fended against a provision of an act for its création or renewal; (2) 
when it bas forf eited its privilèges by nonuser ; (3) when it bas com- 
mitted or omitted an act which amounts ta a surrender of its corporate 
rights, privilèges, and franchises ; (4) when it bas misused a franchise 
or privilège conf erred upon it by law or exercised a franchise or privi- 
lège not so conferred. 

The position of the appellant is that when the corporation had no 
property and no assets, and when bv the subscription made by the di- 
rectors to the annual report for 1916 it was announced that the corpo- 
ration had ceased to be an acting concern and had ceased voluntarily 
to incur financial obligations because of its insolvency, it was dissolved 
in contemplation of the statute quoted, and that a créditer can pUr- 
sue the remedy against directors who bave disobeyed the statute for- 
bidding création of dëbts beyond the subscribed capital. In support 
of this nosition it is said that the statute bas référence to a practical 
and not to a judicially adjudged dissolution; that a corporation, by 
becoming inert for ail practical purposes, without funds or assets, and 
in a position where légal remédies against it appear to be of no avail, 
is dissolved, and the liability of directors becomes certain, with the 
right and remedy in the créditer to enforce it. Among the décisions 
cited are: McDonnell et al. v. Alabama Life Ins. Co., 85 Ala. 401, 5 
South. 120; Gibbs v. Davis, 27 Fia. 531, 8 South. 633; Central Agri- 
cultural & Mechanical Ass'n v. Alabama Gold Life Ins. Co., 70 Ala. 
120; Moore v. Whitcomb, 48 Mo. 543; State Savings Bank Ass'n v. 
Kellogg, 52 Mo. 583 ; Stoltz v. Scott, 23 Idaho, 104, 129 Pac. 340, 
also cited, is less pertinent, in that there the directors were sued by the 
corooration through its receiver. 

The better view is that a suit brought under such a statute as that 
under considération is not one to administer a punishment against an 
offender against the state but is to enforce a private right given to a 
créditer. Such a statute is not strictly pénal, but is intended te be for 
the benefit of creditors in the event of the dissolution of the corporation, 
and to afïord creditors a remedy where there is violation of duty 
by the directors under whose administration the violations may 
bave occurred. In Hornor v. Henning et al., 93 U. S. 228, 23 1^. 
Ed. 879, the Suprême Court considered an act of Congress which 
authorized the formation of corporations for certain purposes in 
the District of Columbia, and among ether things previded that if the 
indebtedness of any company organized under the act should at any 
time exceed the amount of its capital stock, the trustées of such com- 
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pany assenting tbereto should be personally and individually liable for 
such excess to the creditors of the company, and in an action by a 
creditor against trustées who had assented to incurring an indebted- 
ness in excess of the amount of capital stock of the corporation said: 
'"U'o are of opinion that tbe fair and reasonable construction of the act is 
tliat the tr'ustees wlio fissent to an inci'ease of tlio indebtedness of tlie cor- 
poration l)eyond its capital stock are to be held giiilty of a violation of tlieir 
trust ; tbat (îongress lutentled tliat, so far as this excess of indebtedness over 
capital SiOi'k was necessary, they should make good the debts of tlie creditors 
who had bcen the sufferers V>y their breach of trust; tirât this liabllity con- 
stitutes a fund for the beneiit of ail the creditors who are entitled to share 
in it, in proportion to the amount of tlieir debts, so far as may be necessary 
to pay thèse debts." 

The case was approved in Stone v. Chisolm, 113 U. S. 302, 5 Sup. 
Ct. 497, 28 L. Ed. 991. In Fitzgerald v. Weidenbeck (C. C.) Id Fed. 
695, Judge Lochren, in the District Court for Minnesota, took a like 
view of the Montana statute providing that if the trustées of a corpo- 
ration organized under the statute f ail to make a report of the corpora- 
tion's affairs as required, they shall be liable for its debts; so did 
Judge Townsend in Davis v. Mills (C, C.) 99 Fed. 39, who relied for 
the rule of libéral construction upon Huntington v. Attrill, 146 U. S. 
676, 13 Sup. Ct. 224, 36 L. Ed. 1123. Ruling Case Law, vol. 7, § 494; 
Thompson on Corporations, § 1781. 

The gênerai purposes of the particular statute being determined, we 
ask, What is meant by the "event of dissolution"? To hold that a 
creditor must be put off in the pursuit of the remedy given until the 
life of the corporation shall hâve expired, or until there bas been a dis- 
solution by prescribed statutory method, would in practical efïect 
take away the benefit of the statute, for creditors would not be able to 
bring about statutory dissolution, and surely the directors would not 
invite technical corporate extinction where it would mean their indi- 
vidual liability for debts which they hâve created beyond the sub- 
scribed capital stock. 

It is therefore very reasonable to apply the doctrine of Huntington 
V. Attrill, supra, as to the construction of the statute by regarding it 
as affording substantial, efficient civil remedy at the private suit of 
the creditor whenever the directors of the corporation bave violated 
their duty by acts which destroy and are intended to do away with 
the end and object for which the corporation was created. By the 
dissolution of the corporation the statute means a practical and not 
necessarily a judicially adjudged dissolution. The cases relied upon 
by appellant, cited above, sustain this construction, the better view 
being well expressed by the Suprême Court of Alabama in McDonnell 
V. Alabama Life Ins. Co., supra, where the court said : 

"The pivotai period flxed by the statute for the accrual of this personai 
liability is for those debts due at the time of the dissolution of the cor- 
poration. Code 1867, § 1760. That the défendant corporation was dlssoived, 
within the meaning of this statute by the assignment uiade by it for the 
benetit of creditors in October, 1886, and by its entire cessation of business, 
there can be no doubt. A practical and not a iudlcially adjudged dissolution 
. is what the statute contemplâtes. This is evidenced by iiisolvency, and the 
tuniing of the corporate assets over to a trustée for distribution among 
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creditors, followed by complète abandonment of the business for which- 
the Company was organized." 

In Central Agricultural & Mechanical Association v. Alabama Gold 
Life Ins. Co., supra, the court reaffirmed the earlier décisions and said : 

"Whenever there is a practieal dissolution, so far as the rlghts and 
remédies of creditors are coneemed, whenever the corporation becomes 'a 
nominally Inert body,' its property and funds gone, and it is reduced to In- 
solveney, renderlng légal remédies against it fniitless and tinavailing, the 
liablllty of the stockholder or member becomes absolute, and the right and 
remedy of creditors to enforce it accrues." 

We hâve examined the cases which sustain the view taken by the 
lower court. In Morley v. Thayer (C. C.) 3 Fed. 737, Judge Clifford 
referred to some of them, and adverted particularly to Slee v. Bloom, 
19 Johns. (N. Y.) 456, 10 Am. Dec. 273, which was one of the earliest 
cases adopting the rule we approve, but the learned judge adopted the 
more Hteral construction. Daily v. Marshall, 47 Mont. 392, 133 Pac. 
681, does not conflict with the views we hâve expressed. We also cite 
Keokuk & W. R. Co. v. Missouri, 152 U. S. 309, 14 Sup. Ct. 592, 38 
L. Ed. 450; Pullman Palace Car Co. v. Missouri P. R. Co., 115 U. S. 
595, 6 Sup. Ct. 194, 29 L. Ed. 499; Bruce v. Platt, 80 N. Y. 380. 

The decree is reversed, and the cause is remanded, with directions 
to the District Court to enter decree in favor of the plaintiff below 
for $4,304.10, together with interest thereon from the date of the de- 
ficiency judgment, January 31, 1914, and costs. 

Reversed. 



BRIGHT et al. v. STATE OF ARKANSAS. 

(«rcuit Court of Appeals, Elghth Circuit. April 2, 1918.) 

No. 4961. 

1. Receiveks <S=3l53 — Taxes — Patmbnt. 

Where the property of a railroad company was operated by reeeivers, 
and the corporation, had it been operating the property, would bave 
been liable for the franchise tax Imposed by Laws Arlî. 1911, p. 67, the 
reeeivers should be dlrected to pay such taxes accruing during the re- 
ceivership. 

2. Courts <j=s9e(l)— Pbecedents — Décisions of Circuit Courts or Appeal. 

In deciding questions of pollcy and practice involving no vital moral 
issue, certainty in the law and uniformity of décision are often more 
essential to the wise administration of .iustico than a particular policy, 
and where the correct décision of a question is doubtful, and one of the 
United States Circuit Courts of Appeals bas decided it In a consldered 
opinion, the others should foUow that décision, unless it clearly appears 
to them, or some of them, to be unfàlr or un wise. 

3. Receivers <Ss=>153 — Taxation — PaNALTiES. 

Wbere the penalty due for nonpayment by a railway company of the 
franchise tax imposed by Laws Ark. 19li, p. 67, accrued within less than 
a month after recelvei^s were appointed, and the state thereafter inter- 
vened before the penalty on the tax for the succeeding year had accrued, 
it is entltled to recover the penalties for both years. 



Ê=>For other cases see same toplc & KËY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the West- 
ern District of Arkansas; F. A. Youmans, Judge. 

Pétition by the State of Arkansas against R. C. Bright and J, E. 
Feiker, as receivers of the Kansas City & Memphis Railway Com- 
pany appointée', in the case of Riley v. Kansas City and Memphis 
Railway Company. From a decree directing the receivers to pay cer- 
tain taxes, with penalties, they appeal. Afhrmed. 

James F. Read and James B. McDonough, both of Ft. Smith, Ark., 
for appellants. 

John D. Arbuckle, Atty. Gen., T. W. Campbell, Asst. Atty. Gen., and 
Hamilton Moses, Spécial Counsel, of Little Rock, Ark., for the State 
of Arkansas. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge. By Act 112 of the Acts of Arkansas 
of 1911, page 68, the state of Arkansas imposed an annual tax of $568, 
payable on or before August lOth, and an annual penalty of $142 for 
a faïlure to pay this tax by August lOth, on the Kansas City & Mem- 
phis Railway Company "for the privilège of exercising its franchise 
jn the State of Arkansas" (sections 6 and 12), and provided that thèse 
taxes and penalties should be a first lien upon ail the property of the 
corporation, whether employed by the corporation in the prosecution 
of its business, or in the hands of an assignée, trustée or receiver for 
the benefit of the creditors or stockholders thereof (section 14). On 
July 14, 1914, in a creditors' suit entitled Riley v. Kansas City & Mem- 
phis Railway Company, which owned and was operating a railroad in 
Arkansas, the court below appointed receivers, who took possession 
of and hâve since been operating the railroad of the défendant for 
the benefit of its creditors. In 1915 the state intervened in this suit, 
and prayed that the court would order the receivers to pay thèse fran- 
chise taxes for the years 1914 and 1915, and the penalties for the fail- 
ure to pay them, and the court granted its request. This is the order 
challenged by the appeal. 

[1,2] The taxes in question are not taxes upon property. They are 
taxes for the privilège of exercising the power to do the business 
the corporation conducts in a corporate capacity, and if the question 
hère presented were new the décision of the Suprême Court in United 
States V. Whitridge, 231 U. S. 144, 147, 149, 34 Sup. Ct. 24, 58 L. Ed. 
159, to the effect that receivers were not required to pay the corpo- 
ration tax for which the corporation would hâve been liable during 
the receivership in that case under the Corporation Tax Law (Tariff 
Act Aug. 5, 1909, § 38, 36 Stat. c. 6, pp. 11, 112-117), would hâve 
been persuasive by analogy, if not controUing. But the question wheth- 
er or not receivers of the property of corporations should be required 
to pay the taxes accruing during the receivership against the corpora- 
tions for the privilège of doing business in their corporate capacity, 
while the corporations can ordinarily do no business, has. long been a 
snbject of debate and of conflicting décisions. It is held that such re- 
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ceivers are not liable for, and ought not to be required to pay, sucl; 
taxes in Johnson v. Johnson Bros., 108 Me. 272, 275, 276, 80 Atl. 741, 
Ann. Cas. 1913A, 1303, Johnson v. Monson Consolidated Slate Co., 108 
Me. 296, 80 Atl. 750, State v. Bradford Savings Bank, 71 Vt. 234, 237, 
44 Atl. 349, and Commonweahh v. Lancaster Savings Bank, 123 Mass. 
493, 496, 497. On the other hand, it is held in a considered opinion 
by the Circuit Court of Appeals of the Ninth Circuit, in Coy v. Title 
Guarantee & Trust Co., 220 Fed. 90, 93, 135 C. C. A. 658, L. R. A. 
1915E, 211, and by the great weight of modem authority, that courts 
of equity, operating the property and liquidating the debts of corpora- 
tions, which would otherwise hâve been liable to pay such taxes, ought 
co direct the payment by their receivers of such taxes as would haye 
accrued during the time the receivers were actually operating the 
property. Coy v. Title Guarantee & Trust Co. (D. C.) 212 Fed. 520, 
524; Duryea v. American Woodworking Machine Co. (C. C.) 133 
Fed. 329; Conklin v. United States Shipbuilding Co. (C. C.) 148 Fed. 
129, 130; New York Terminal Co. v. Gaus, 139 App. Div. 347, 124 N. 
Y. Supp. 200; Philadelphia & Reading R. R. Co. v. Commonwealth, 
104 Pa. 80, 86; Central Trust Co. v. N. Y. City, etc., Ry. Co., 110 
N. Y. 250, 253, 257, 18 N. E. 92, 1 L. R. A. 260; New York Ter- 
minal Co. v. Gaus, 204 N. Y. 512, 517, 98 N. E. 11 ; 3 Thompson on 
Corporations (2d Ed.) § 2941 ; In re United States Car Co., 60 N. J. 
Eq. 514, 517, 43 Atl. 673. 

In deciding questions of policy and practice which involve no vital 
moral issue, certainty in the law and uniformity of décision are often 
more essential to the wise administration of justice and to the inter- 
ests of business men than a particular policy or practice. Where the 
correct décision of such a question is doubtful, and one of the United 
States Circuit Courts of Appeals bas decided it in a considered opin- 
ion, it is the duty of the others to follow that décision, unless it clear- 
ly appears to them, or to some of them, to be unfair or unwise, and it 
is the duty of the courts at ail times, in the considération of such issues, 
to lean towards uniformity of décision and practice. In view of the 
uniform décisions of the fédéral courts upon the que.stion hère at issue, 
and of the great weight of authority in favor of the practice they 
hâve adopted, the conclusion is that receivers of the property of cor- 
porations, which would bave been liable to pay taxes accruing during 
the receivership for the privilège of exercising their corporate powers, 
should be directed by the courts of equity controlling such receivers 
to pay suCh taxes as accrue while they are operating the property and 
before they surrender it to purchasers or others, and that there was no 
error in the order of the court below requiring the receivers to do so 
in the case in hand. 

[3] Counsel for the appellants contend that, even if the court below 
was right in directing the payment of the taxes, it was in error in or- 
dering the receivers to pay the penalties. It is true that there hâve 
been décisions that, where taxes are not paid, it is the duty of the 
State, or of the collectôr, to intervene in the court controlling the re- 
ceivers, and to pray that court to order them to make the payments, 
and that where that duty is neglccted for a long time, and many pen- 
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alties accrue meanwhile, the state or the collector is not entitled in eq- 
uity to the paymeut of such penalties. Blakistone v. State, 117 Md. 
237, 83 Atl. 151. But in the case before us the state intervened on 
May 28, 1915, set forth the fact that the franchise tax of 1914 became 
due on or before August 10, 1914, was not then paid, and $142 penalty 
accrued upon that day; that the tax of 1915 would fall due on or be- 
fore August 10, 1915, and if not paid by that date another penalty of 
$142 would become due; and prayed for an order for the payment 
of thèse taxes and penalties. There was no failure of duty to apply 
for the payment of the tax of 1915, some months before the penalty 
for the faihire to pay accrued, and the same considérations, founded 
on the weight of authority and the desirableness of uniformity of dé- 
cisions, sustain the order of the court below for the payment of thèse 
penalties. Coy v. Title Guarantee & Trust Co. (D. C.) 212 Fed. 520, 
524. 525; Coy v. Title Guarantee & Trust Co., 220 Fed. 90, 93, 135 
C. C. A. 658, L. R. A. 1915E, 211; First National Bank v. Ewing, 
103 Fed. 168, 188, 190, 43 C. C. A. 150 ; Cray v. Logan Co., 7 Okl. 321, 
54 Pac. 485, 487. 

There was, in our opinion, no error in the order of the court re- 
quiring the penalties which accrued for the failure to pay thèse fran- 
chise taxes to be paid ont of the earnings or proceeds of the property 
of the corporation which came to the hands of its receivers under the 
order of their appointment, and the judgment bclow is affirmed. 



BRKJHT et al. v. STATK OF ARKAJJSAS et al. 

(Ch'caiit Court of Appeals, Eignth Circuit. April 2, 1918.) 

No. 4932. 

1. Taxation (©=384:! — Penalties — Ueceivkks. 

Real property of un insolvent raihvay eompnny, taxable as such under 
Kirby's Ark. Thg. §§ 0941, (j942. 0945, canuot escape penalties attachlng 
foi- tioupayment, Ixîeauise the eiiti]-e property of th<? oouipauy was lu the 
hands of receivers appointed undor order of the court to take possession 
of tho property for the beneflt of creditors. 

2. Courts i®:=3.'ÎO0(C) — Décisions of State Courts— Authority. 

As the deci.sions of the hi^hest state courts concerning state statutes 
are conclusive on the fédéral courts, in the absence of any question of 
comniorciai law or of right under the Constitution or statutes of the 
United States, a décision of the highest state court conceruing state 
statutes regardlng tax penalties is conclusive on the fédéral courts. 

Appëal from the District Court of the United States for the Western 
District of Arkansas ; F. A. Youmans, Judge. 

Pétitions by the State of Arkansas and others against R. C. Bright 
and J. E. Felker, receivers of the Kansas City & Memphis Railway 
Company, appointed in the case of Riley v. Kansas City & Memphis 
Ràilway Company. Frqm a decree directing the receivers to pay cer- 
tain taxes/ with penalties, they appeal. Affirmed. 

<3=5>Foi' other oases see Bame topic & KEY-NUMBERin ail Kcy-Numbered Dlgests & Indexes 
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James F. Read and James B. McDonough, both of Ft. Smith, Ark., 
for appellants. 

Troy Pace, of Harrison, Ark., and W. A. Dickson, of Bentonville, 
Ark., for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge. This îs a companion case to No. 4961,. 

o£ like title (249 Fed. 950, C. C. A. ), in which the opinion is 

filed herewith. Référence is made to the opinion in that case for a 
more gênerai statement of the facts and of the reasons for the con- 
clusion in this case. Upon intervening pétitions of the state of Ar- 
kansas, the county of Washington, and the collector of Benton county 
in Riley v. Kansas City & Memphis Railway Company, the court be- 
low ordered its receivers to pay the taxes for the years 1913, 1914, and 
1915, and the penalties for failure to pay those taxes which accrued 
upon the railway company's property for the use and benefit of the 
state of Arkansas, of the two counties, and of certain municipalities 
and subdivisions thereof. Conceding the legality of the order for 
the payment of the taxes the receivers, by an appeal, challenge that 
part of the order which directs them to pay the penalties, upon the 
grounds (1) that receivers operating the property of a défendant rail- 
way Company are not liable for the penalties imposed by state statute.s 
for the failure to pay the taxes lawf ully levied upon that property, and 
that the only proper method of collecting the taxes is by pétition to 
the court which is in possession of the property, and not by the threat 
or imposition of penalties for failure to pay them ; and (2) that if 
the receivers ought in equity to pay the penalties in this case the court 
erred in adjudging the amount thereof to be 25 per cent, of the taxes 
levied when it should hâve limited that amount to 10 per cent, thereof. 

[1 ] Much the larger portion of the property of an operating railroad 
company is ordinarily real estate, and the statutes of the state of 
Arkansas déclare that for the purposes of taxation in that state the 
whole railroad of a railroad company, including ail side tracks, switch- 
es, and turnouts, the entire right of way, and everything of any char- 
acter whatever, situated upon such right of way or appurtenant to 
the railroad, which adds to the value of such railroad as an entire 
thing, is real estate, and is required to be listed, valued, described, and 
sold as such. Kirby's Digest of the L,aws of Arkansas 1904, §§ 6941, 
6942, 6945. 

It is the settled rule now that after the property of an insolvent 
corporation is taken into the possession or dominion of a court for 
the benefit of its creditors, and while it is held by the court for that 
purpose, a légal sale of it cannot be made without the permission of 
that court for the purpose of enforcing payment of taxes or penalties 
upon it. Wiswall v. Sampson, 14 How. 52, 14 L. Ed. 322; Barton 
V. Barbour, 104 U. S. 126, 26 h- Ed. 672 ; In re Tyler, Petitioner, 145^ 
U. S. 164, 13 Sup. Ct. 785, 37 L. Ed. 689; In re Eppstein, 156 Fed. 
42, 84 C. C. A, 208, 17 L. R. A. (N. S.) 465 ; Dayton v. Pueblo Coun- 
ty, 241 U. S. 588, 590, 36 Sup. Ct. 695, 60 L,. Ed. 1190. Counsel cite 
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the last case in support of their argument that the state, îts munici- 
palities, and subdivisions are not entitled to the penalties for failure 
to pay the taxes in this case ; but that opinion does not sustain such 
a position. In that case the property had been sold for taxes to cer- 
tificate holders while it was in custodia legis. The court held that 
the sales were void for that reason. The certificate holders sought 
reimbursement, not only to the amount which they paid for their in- 
valid certificates and simple interest, but also for the higher rate 
of interest in the nature of a penalty provided by the laws oî Colo- 
rado in case of a rédemption from tax sales of land. The Suprême 
Court denied this excessive recovery on the ground that the sales 
under which they held the certiiicates were invalid. 

But the penalties which the state, its municipalities, and subdivisions 
hère seek are not invalid. They arose and fastened themselves as 
liens upon the real estate of the corporation, now in the hands of the 
receivers, by virtue of and in accordance with the statutes of the state, 
and, if the receivers and the creditors they represent are to hâve the 
benefit of that real estate, there is no better reason why they should 
escape the payment of the penalties than there is why an individual, 
who bas been unable to pay his tax upon his homestead when due, 
should escape the payment of the légal penalty for that failure. The 
real property of an insolvent corporation is not relieved from the pen- 
alties lawfully attaching to it for failure to pay the taxes thereon by 
its seizure by receivers on the order of the court for the purpose of 
applying it to the payment of its debts, and there was no error in the 
direction of the court below that the receivers in this case pay the pen- 
alties imposed by the statutes of Arkansas upon the real estate of the 
corporation for the failure to pay the taxes thereon. First National 
Bank v. Ewing, 103 Fed. 168, 190, 43 C. C. A. 150, 173 (5th Circuit) ; 
Coy v. Title Guarantee & Trust Co., 220 Fed. 90, 93, 135 C. C. A. 658, 
661, h. R. A. 1915E, 211, 218 (9th Circuit); Gray v. Logan County, 
7 0kl. 321, 54 Pac. 485, 487; High on Receivers, § 394b, p. 508. 

[2] Did the court below fall into an error in determining the amount 
of the légal penalties? It did if Act 415, p. 361, Public Acts of Ar- 
kansas 1911, now section 7069a, Castle's Supplément to Kirby's Digest 
of the Statutes of Arkansas, repealed sections 7083 and 7084 of Kirby's 
Digest. If it did not, the court committed no error. In Martels v. 
Wyss, 123 Ark. 184, 184 S. W. 845, the Suprême Court of Arkansas 
has held in a careful and exhaustive opinion that Act 415 had no such 
efïect. As the décisions of the highest judicial tribunals of the states, 
determining the meaning and effect of the statutes of their respective 
States, are conclusive upon the fédéral courts, in the absence of any 
question of commercial law, or of right under the Constitution or stat- 
utes of the United States, nothing remains for this court to détermine 
hère, and the judgment below is affirmed. 
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THE GKOEGK W. ELBER. 

DOE V. COLUMBIA CONTRACT CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. April 1, 1918. KeheariDg Denied 

May 13, 191S.) 

No. 3073. 

1. COLT.TSIOPiT <g=»]02 — OVERTAKISG VfRSEL— LlATilLITY. 

As article 24 of tlie International and Inland Rules (Act Aug. 19, 1S90, 
c. 802, § 1, 26 Stat. 327 [Comp. St. 1916. S 78631 ; A,ct June 7, 1897, o. 
4, § 1, 30 Stat. 101 [Comp. St. 1916, S 78981) uialces an overtaken vessel 
the judge as to wlien the overtaklng vessel can sat'ely pass, a steamer, 
wtiich overtook on the Columbia river a vessel engaged in taUIng barges in 
tow, held wholly liable for a collision, wliere it continued on its course des- 
pite the refusai of the vessel overtaken to signal its consent; for, while 
the refusai of consent was a fault. it was the duty of the overtaklng 
vessel not to attempt to pass at that point until consent was signaled. 

2. CoiJJSTON <®=>69 — Vessel at Anchob — What is — "Under Way." 

A vessel lying dead lu the vcater, while taking in tow three barges which 
had been dropped bv another vessel, miist be deeined a vessel "under 
way," within Act June 7, 1897, c. 4, 30 Stat. 90. (Comp. St. 1916, §§ 7872- 
7900), not being at anchor, or made fast to the shore, or aground. 

[Ed. Note.— For other définitions, see Words and Phrases, Mrst and 
Second Séries, Under Way.] 

3. Collision <S=3e9 — Précautions fob Prevekting — Vessels Anciiored. 

Thougli a vessel taking in tow three barges, which had been dropped 
by another vessel, be deenied at anchor, histead of under way, the obli- 
gation of care ou the part of an overtaklng vessel Is not lessened. 

4. Collision <&=577 — Eiability — Duty of Maintaining Lookout. 

A vessel caunot be held in fault for failure to maintain a lookout, 
where the absence of a lookout in no way contributed to the collision. 

Appeal from District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. 

Libel by the Columbia Contract Company against the steamship 
George W. Elder, her engines, etc., claimed by Charles P. Doe, who 
filed a stipulation, with the United States Fidelity & Guaranty Com- 
pany as surety, upon which the vessel was delivered. There was a de- 
cree for libelant, and claimant appeals. Affirmed, with directions. 

The faets in this case, as the court below found them to be, are in sulv 
stance as follox-fs: The Columbia Contract Company was engaged in trans- 
porting roeti down the (îolumbia river to Ft. Stevens. The rock vviis trans- 
])orted on barges, ab<}ut 150 feet in length ànd from 35 to 36 feet in beam. 
Two steamers were used for this purpose, the Kern and the Hercules. The 
barges were taken in groups of three, and it was the custom to transfer theni 
before reaohing tbe lower river from the Hercules to the Kern; the latter 
being of deeper draft. In towing position the steamers carried oiie barge 
directly ahead, and one on each bow overlapping the head barge. On the 
night of the collision the Kern was engaged lu taking in tow three barges 
which had thus been dropped by the Hercules. Tiie barges had swung 
around, so that they were heading toward the Oregon shore. The Kern, 
heading down the river, had gotten a line from her port bow to the port quar- 
ter of the starboard barge, when the Elder, an ocean-going passenger steamer 
heading down the stream astern of the Kern, blew a passing signal of one 
whlstle, and the pilot of the Elder testified that at tlie sanie time he slowed 

®::3Por other cases see s.ime toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Ms engines, as req'uested by tlie Contract Company to do, when passliis Its 
barges. The Kern answered with the danger signal. The Elder repeated her 
passing signal, and the Kern again answered with the danger signal, and 
very soon thereafter, the Elder struck the Kern on her starboard quarter 
at an angle of about 34 degrees and 16 feet abaft her beam. At the 
time when the Elder blew her flrst passing signal, the vessels were about 
half a mile apart. The Elder was headed so as to show to the Kern 
her masthead and running lignis. The nlght was dark, but clear. The 
river at the point of collision was about a mile in wldth, and was navigable 
for heavy draft vessels up to within from 40 to 100 feet of the Washington 
shore, and for a half a mile on the Oregon side of the Kern. The water was 
slack, with no appréciable current. When the Rider had approached to 
within 500 or 600 feet of the Kern, she put her helm hard astarboard and 
reversed her engines to full speed astern. This gave her a curving course 
to port. The court below held that, under the provisions of article 24 of the 
International and Inland Rules, it was the duty of the Elder to keep out 
of the way of the Kern, and that, havlng heard the response to her flrst pass- 
ing signal, it was her duty not to attempt to pass the Kern until it could be 
safely done, and that the rule makes the overtakeu vessel the judge as 
to when the overtakiug vessel ean safely pass, and that the collision was 
due solely to the fault of the Elder. 

H. W. Glensor and Ernest Clewe, bolh of San Francisco, Cal., and 
Sanderson Reed, of Portland, Or., for appellant. 

Joseph B. McKeon, Edward J. McCutchen, Ira A. Campbell, and 
McCutcheh, Olney & Willard, ail of San Francisco, Cal., and Wood, 
Montague, Hunt & Cookingham, Erskine M. Wood, and C. E. S. 
Wood, ail of Portland, Or., for âppellees. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] It 
seems clear that the Kern was at fault in the first instance in not signal- 
ing her consent to the first passing signal of the Elder. The Kern and 
her tow lay in the channel way and at least 1,000 feet from the Wash- 
ington shore. There was ample room for the Elder to pass to star- 
board, without danger to the Kern or her tow. The only rêason which 
Moran, the pilot of the Kern, assigned for answering with the dan- 
ger signal, was that the Elder was headed directly for him, and that 
there was going to be a collision, and that he could see no évidence 
that the Elder had started to turn to starboard. He did not think 
that it was unsafe for the Elder to pass, but that it was unsafe for her 
to corne farther on her course. Moran, it a^peared, was laboring un- 
der a misapprehension of the rule, and he thought that the law required 
the Elder to accompany her whistle by an altération of her helm, so 
that the Kern could see what she was doing. 

The fault of the Kern was a grave one. But for her pilot's refusai 
,to assent to the passing signal, the Elder would undoubtedly hâve 
passed to starboard, and a collision would hâve been avoided. But 
we are not convinced that the court below erred in holding that the 
proximate cause of the collision was the fault in navigation of the 
Elder, and that the fault of the Kern was not a contributing cause. It 
was thè Elder's duty, on hearing the first danger signal, to proceed no 
further in the attempt to pass. By the rules of navigation the pilot 
of the Kern was made the judge of the necessity for giving the 
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danger signal. Responsibility for the collision must be detçrmined 
from the situation as it existed from and after the time when that 
signal was given. The duty was imposed upon the Eldèr "under no 
circumstances" to attempt to pass at that point, or until the Kern 
signified her consent. At that time, and foj- some appréciable time 
thereafter, it was obviously possible for the Ëlder to keep clear of the 
Kern, as it was her duty to do. 

[2, 3] The appellant contends thât the Kern was lying dead in the 
water, and was therefore not an ovértaken vessel. It is not disputed 
that the side lights of the Kern were not visible to the Elder,, and that 
the latter was not coming up from any direction more than two points 
abaft the Kern's beam. The appellant's answer admitted that the Kern 
was a vessel under way, and thus correctly stated the situation, for the 
Kern was "not at anchor, or made fast to the shore, or agrôund." Act 
June 7, 1897, c. 4, 30 Stat. 96; The Nimrod (D. C.) 173 Fed. 520; The 
Ruth, 186 Fed. 87, 108 C. C. A. 199. But, even if the Kern were to be 
deemed to hâve had the rights of a vessel at anchor, the ohligation of 
care upon the part of the Elder would hâve been in no degree lessened. 
The Col. John F. Gaynor, 130 Fed. 856, 65 C. C. A. 340; The Lucile 
(D. C.) 169 Fed. 719. 

[4] The contention that the Kern was at fault in not maintaining a 
lookout is answered by the fact that the absence of a lookout in no way 
contributed to the collision. The pilot, who was on the bridge bt the 
Kern, saw the Elder immediately upon her sounding the first signal 
to pass. The mate and the deck hands were forward of the fore- 
castle head, and a watchman was on the barges. The absence of a 
proper lookout is unimportant, when it has nothing to do with causing 
the disaster. The Fannie, 11 Wall. 238, 20 L. Ed. 114; The Nacoo- 
chee, 137 U. S. 330, 11 Sup. Ct. 122, 34 E. Ed. 687; The Blue Jacket, 
144 U. S. 371, 389, 12 Sup. Ct. 711, 36 L. Ed. 469; The Havana (D. 
C.) 54 Fed. 411 ; The Livingstone, 113 Fed. 879, 51 C. C. A. 560; The 
Aurora, 198 Fed. 383, 117 C. C. A. 259. 

The decree is affirmed, with directions to the said District Court to 
enter judgment for costs and interest against appellant and his stipu- 
lator on the appeal bond, and with costs in this court in favor of the 
appellees and against the appellant. 



BKADSTREET 00. vTBRADSTREET'S COLLECTION BUREAU. 
(Circuit Court of Appeals, Second Circuit. January 25, 1918.) 

No. 157. 

1. Injunction ©=230(1) — CoNTBMPT Pboceeding — Cbiminal ob Civil. 

A proceeding in a civil suit, instituted by an aftldavlt and an order re- 
qulrlng tl\o défendant to show cause why it should not l)e punlshed for 
contempt, for violation of an Injunction previously issued therein, is one 
for civil and not crlminal contempt. 

2. IN.TUNCTION ®=>230(1) — Contempt Pkoceedings — Meastjre of Relief. 

Where the défendant in a civil suit in fact appears in response to an 
order to show cause why It should not be punlshed for contempt for 

^=:9For other cases see same topic & KSY-NUMBER in ail Key-Numbered Digests & Indexes 
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violation of an injnnction, the court Is not Umited in granting relief by 
the prayer of complainant. 

3. Injunction ©=223(1)— Acts Constituting Violation. 

An injunction restraining a défendant froni using the name "Brad- 
street's" in its corporate name, or from otlierwise representing that its 
business was connected witti complainant, was violated by the coutinued 
use by défendant of such name on its office door and in the téléphone 
directory. 

4. Injunction iS=3230(4) — Proceedings for Pdnisiiment — Efjfeot of Ordeb. 

An order made in a civil suit, declaring certain acts of défendant te be 
a contempt, as in violation of an injunction previously issued therein, 
held lu fact a decree upon a contempt. 

Appeal from the District Court of the United States for the South- 
ern 'District of New York. 

Suit in equity by the Bradstreet Company against the Bradstreet's 
Collection Bureau. From an order adjudging it in contempt, défend- 
ant appeals. Afïirmed. 

The suit depended upon diverslty of citizenship, and had been brought ta 
enjoin the défendant from the use of the name "lîradstreet's Collection Bu- 
reau" in carrying on a gênerai collection and adjustment bureau. A decree 
was entered by consent of both parties on the 30th of December, 1914, whicli 
forbade the défendant from continulng to engage in the business of collecting 
and adjusting overdue accounts under the name of "Bradstreet's Collection 
Bureau," or any similar name, and from representing, by the use of the name 
"Bradstreet's," ihat their business was connected witlî the business of the 
plaintiff, and from using any statlonery In the transaction of their business 
containing the name "Bradstreet's." A writ of injunction was issued and 
served, and thereafter, on April 30, 1917, the plaintiff obtained au order to 
show cause, directed against the défendant, and Bernard Cowen and A. Frank 
Cowen as its offlcers and agents, to punish them for misconduct in failing to 
obey the decree of the court, and for such other and further relief as should 
be proper. The plaintiff supported thls order by an affidavit showing that 
the défendants and the two oittcers had continued to use the name "Brad- 
street's," printed on the door of their oflice, at 111 Broadway, New York, and 
had continued to insert in the téléphone directory of New York City the 
name "Bradstreet's Collection Bureau." One copy of the order to show 
cause was served upon Bernard Cowen, vi'ho had appeared as attomey for 
the défendant in the suit, and who was one of tlie respondents personally 
as aforesaid. Cowen appeared specially for the défendant on the motion for 
contempt, "solely for the purpose of traversing the service of the motion pa- 
pers therein." He likewise filed an afiidavit on bis own behalf, alleging that 
he was not an officer of the company, and consisting chlefly of a crltieism 
of the supporting aflSdavit of the plaintiff, but containing allégations in dé- 
fense of the use of the name upon the door and in the téléphone directory. 
It did not appear in tlie afiidavit whether it was to be limited to the motion 
against Cowen individually, or included a défense of the défendant. Judge 
Hough upon the hearing concluded that the spécial appearance for the de- 
fendant was not authorlzed but that it was in efCect a gênerai appearance, 
and that there was no excuse for the acts of the défendant in maintalning its 
name upon its door and in the directory, but that there was no évidence on 
which to punish Bernard Cowen. He therefore entered the order appealed 
from, decreeing that the défendant was in contempt of the injunction for the 
acts mentioned, and that, unless the name w'ere removed from the door and 
from the téléphone directory wlthin 10 days after the service of the order 
appealed from, further application might be made to the court. 

®s»For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Dtg^ts & Indexe» 
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Bernard Cowen, of New York City, for appellant. 

Satterlee, Canfield & Stone, of New York City, for respondent. 

Before WARD and ROGERS, Circuit Judges, and LEARNHD 
HAND, District Judge. 

IvEARNED HAND, District Judge (after stating the facts as above). 
[1] The defendant's first point is that the order to show cause could 
be the basis only of a criminal contempt, and that therefore, under 
Gompers v. Bucks Stove Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 h. 
Ed. 797, 34 L. R. A. (N. S.) 874, it was irregular, because it did not 
State with sufficient distinctness what the contempt was, and because 
it was not served personally. We do not think that the contumacious 
acts relied upon were insufficiently set forth, even for a criminal pro- 
ceeding. The order to show cause was no more than process and 
prayer, and in the absence of any statutory régulation might be read 
along with the supporting affidavit. Assuming that, if the proceeding 
was criminal, perspnal service was necessary, such is not the case when 
it is to punish for a civil contempt. Pitt v. Davison, 37 N. Y. 236. 
Now, this was in no case properly a criminal contempt, being brought 
in the suit, and by the plaintiff, and not in the name of the United 
States. Gompers v. Bucks Stove Co., supra. But it is urged that 
thèse were but formai irregularities, and that the purpose of the pro- 
ceeding was clearly criminal. This is not true, in spite of the use of 
the inappropriate word, "punished." It was open to the plaintiff under 
that language at least to recôver a remédiai fine, enforceable by exé- 
cution, and Such relief would be aptly enough described as a punish- 
ment. The opinion in Gompers v. Bucks Stove Co., supra, did not 
hold, as the défendant urges, that the proceeding there was criminal. 
On the contrary, it held that, not being such, no punitive order could 
properly be based upon it. None such could hâve followed this order 
to show cause, for the reasons there given. If the défendant had un- 
derstood the law, it could never hâve been supposed that the proceeding 
could be criminal, whatever the prayer for relief might be, for it was 
either a civil proceeding or it was a nuUity. 

[2] We need not consider whether the plaintiff might hâve been 
embarrassed, if the défendant had defaulted, in obtaining more than 
a remédiai fine under such a prayer. Perhaps it could not hâve made 
any use of the gênerai prayer in that case. In fact, the défendant did 
not default, but entered an appearance to test the validity of the serv- 
ice. Had the service beéti in fact invalid, such a course would hâve 
involved it in ho détermination upon the merits; but the service was 
good, since the proceeding was civil, as we hav.e said..! The a!ppear- 
ance was therefore either a nullity or it was a gênerai appearance, 
though not intended as such. In eithef event, the défendant had de 
facto appeared before the court, ahd was necess^rily advised pi any 
added relief which the plaintiflf might daim under the facts, While 
the scope of the prayer might protect him, if he chooses to default, 
from any gréàter relief, that protection is at an end when, by present- 
ing hîmself at the hearing, he has an opportunity to learn of the es- 
tent of the added relief which the plaintiff asks and the court cori- 
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siders. We think, therefore, that Judge Hough was quite right, hav- 
ing the parties in fact before him, to disregard the limitation in the 
prayer, and proceed to such a détermination as justice required. 

[3] That the sign on the door and the name in the téléphone di- 
rectory did each constitute a violation of the injunction admits of no 
doubt. They represented the defendant's business as connected with 
the plaintiff's by the use of the name, "Bradstreet's," and they were 
each a spécifie instance of exactly that conduct which it was the pur- 
pose of the suit to prevent, and which the injunction forbade in gên- 
erai terms. 

[4] The last question is whether the order was in fact a supple- 
mental decree or a decree upon a contempt. It did no more than dé- 
clare the continuance of the sign and the name in the directory to be a 
contempt. This it certainly was, and no decree could hâve donc less. 
It left open to the plaintiff a f urther application, which, of course, was 
regular. We go further, and say that it was in the power of the court 
to enforce the abatement of such a continuing contempt civilly by an 
attachment against the offïcers of the défendant until they should re- 
move the sign and the name. Such an affirmative act would effect a 
compliance pro tanto with the decree. 

Order affirmed, with costs. 



GAGE V. PENFIELD. 

(Circuit Court of Appeals, Seventh Circuit. ïanuary 2, 191S.) 

No. 2477. 

1. Banicbuptct ©=417(4) — Revocation of Dischabcie — Nature dp Act. 

Ttie discharge of a bankrupt is a judicial act, and revocation of a 
judgrment of discharge is lil^ewise a judicial act, authorized when the 
facts prescribed by statute as necessary to a revocation shall hâve been 
establlshed by trial. 

2. Bankruptcy <g=5417(2) — Dischabge — Révocation— Diligence. 

Under Bankruptcy Act July 1, 1898, c. 541, § 15a, 30 Stat. 550 (Comp. 
St. 1!>16. § 9599). dPPlaring that the .ludge may, upon application of the 
parties in Int^rest, who hâve not been guilty of undue lâches, filed at any 
time within oue year after diseharge, révolte the saine, if upon a trial it 
shall be niade to appear that It was obtained through fraud of the 
bankrupt, and that knowledge of the fraud bas corne to petltioners since 
the granting of the discharge, a discharge cannot be revoked nine months 
after it was granted, on account of the bankrupt's failure to schedule 
certain property, including household goods, where it did not appear that 
creditors were not at ail times well aware of the materlal cireumstances, 
or that they extended crédit on account of the bankrupt's possession of 
such property; the pétition for vacation of the diseharge inerely al- 
leeing gênerai conclusions that the petitioner received information, about 
six months after the discharge was issued, which caused him to in- 
vestlgate. 

3. Bankkui'tct <®=417(4) — Conceaiment of Assets. 

Evidence on a pétition to revoke a discharge, on thé ground that the 
bankrupt fraudulently failed to list certain assets, held insufficifent to 
show that th e piroperty elaimed to hâve been omitted belonged to the 

<^Por other casés see same toplc & KEY-NtlMBER in ail Key-Nomliered Digeste & Indexés 
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bankrupt ; It appearing that It was purchased and owned by the 
bankrupt's wife. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Pétition by Charles W. Penfield to vacate the discharge in hankrupt- 
cy of Harry W. Gage, who was adjudicated a bankrupt on his volun- 
tary pétition. From an order vacating the dischargè, the bankrupt 
appeals. Reversed. 

Morton J. Stevenson, of Chicago, III., for appellant. 
F. A. Woodbury, of Chicago, 111., for appellee. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge. [1] The controversy involves an 
order of the District Court vacating its previous order of discharge 
of the bankrupt. Gage. His voluntary pétition in bankruptcy M^as filed 
November 1, 1915, and on proper notice to the creditors the order of 
discharge was duly made April 24, 1916. On January 24, 19^17, the 
pétition to vacate was filed. It alleged that Gage had fraudulently 
failed to schedule as his property an automobile and some household 
effects. On the subject of the petitioner's diligence it was stated in 
the pétition : 

"Tour petitioner further shows unto your hoaors that, the latter part of 
1916, inore than six months after the sald discharge was Issued, he got In- 
formation that caused him to iuvestlgate and satisfactory investigation has 
taken some Httle tlme, but has net been unduly delayed, but to be of use 
action should be taken at once, to the end that the said order of discharge be 
set aslde, as it Is the only method of getting relief." 

Discharge of a bankrupt is a judicial act, and revocation of a judg- 
ment of discharge is likewise a judicial act, authorized when a trial 
shall hâve established the facts prescribed as necessary, by the statute 
which is the source of the court's power to revoke aie judgment of 
discharge. 

[2] Section 15a of the Bankruptcy Act provides: 

"The Judge ma.v, upon the application of parties in interest who hâve not 
been guilty of undue lâches, flled at any tlme withln one yeàr after a dis- 
charge shall hâve been granted, revoke It upon a trial If It shall be made to 
appear that it was obtained through the fraud of the bankrupt, and that the 
knowledge of the fraud has come to the petitioners since the granting of 
the discharge, and that the actual facts did not warrant the discharge." Comp. 
St 1916, f 9599. 

The pétition hère was filed nine months after the discharge. Beyond 
the paragraph quoted from the pétition, the transcript discloses noth- 
ing on the subject of petitioner's lâches or diligence, or the want there- 
of. No évidence appears bearing upon that subject. But, if the para- 
graph itself might be considered as évidence of the facts in this re- 
spect which it purports to charge, it falls short of stating facts which 
would warrant the conclusion that the petitioner was diligent, or f ree 
from lâches, in failing to présent in due time his objections to the dis- 
charge, or in waiting nine months thereafter before filing his pétition. 
The paragraph states merely gênerai conclusions, and no facts bear- 
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ing on that issue. There was no concealment or change în possession 
of the car, nor does it appear that any creditor extended crédit to the 
bankrupt on account of his apparent ownership of it. His possession 
and acts of ownership, if any, were the same after as before his péti- 
tion in bankruptcy. The car was not listed in his assets, and it 
would seem the creditors would hâve been apprised of this when the 
schedule was filed; and this would be particularly true of household 
goods, of which he scheduled none. No facts appear, either by way 
of allégation or proof, wherefore the petitioning creditors and the 
others were not ail along well aware of ail the material circumstances. 

[3] But, beyond this, the évidence, as shown by the transcript, does 
not warrant the conclusion that the property referred to belonged to 
the bankrupt, or that he fraudulently failed to list it as his own. The 
automobile, which is the item mainly in issue, was bought nearly nine 
months before the pétition in bankruptcy was filed. The agent who 
sold it says he sold it to the bankrupt's wife, that she was présent and 
assisted in bargaining for it, that she paid for it with her check, and 
that it was stated at the time of purchase that it was she who was 
buying it. The books of a prominent Chicago bank showed that she 
had an account there, and it was testified that long before this pur- 
chase she had received money from the esta te of her father. There 
is absolutely no contradiction of this, and the wife's ownership is en- 
tirely consistent with the fact that the husband used the car in his 
business of soliciting customers for oil, that he scheduled it for taxes 
and in his own name paid the state license, and even with the fact 
that his initiais were painted on the car. 

The évidence fails to show "that the actual facts did not warrant the 
discharge," and the order vacating the order of discharge of the bank- 
rupt is reversed. 
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PENNSTLVANIA R. CO. v. ROSKNFELD. 

(Circuit Court of Appeals, Second Circuit. February 13, 191S.) 

No. 146. 

Gaminq <g=»21(l) — LoAN TO Pat Gaminq Dbbt. 

One who lends money to the loser in an Illégal transaction, mich as 
gaming or bettlng, can recover the loan, notwlthstandlng he knows that 
the loser is golng to pay hls indebtedness with it. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by Minnie Rosenfeld against the Pennsylvania Rail- 
road Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

Certiorari denied 247 U. S. , 38 Sup. Ct. 579, 62 L. Ed. — . 

BurHngham, Montgomery & Beecher, of New York City, for plain- 
tiff in error. 
Otto A. Samuels, of New York City, for défendant in error. 

Before WARD and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

WARD, Circuit Judge. Thîs was an action tried by Judge Manton 
against the Pennsylvania Railroad Company to recover the possession 
of two locomotivjes and damages for their détention. The Railroad 
Company defended on the ground that the plaintiff had no title. A 
verdict was rendered for the plaintiff, and judgment entered for $3,- 
059.20. The parties stipulated : 

"That the value of the property described In the complaint Is as therein 
set forth, and, If plaintiff Is entltled to recover, her damages are fixed at $25 ; 
also that plaintiff demanded the return of the goods from the défendant be- 
fore the commencement of thls action, and that plaintiff need not prove value 
or demand on the trial of thls action." 

The circumstances out of which the claim arose are peculiar. One 
Rodgers had what is known as a 'phone room, in which he made bets 
on horse races over the téléphone. Philip S. Abrahams was in the 
habit of bringing him bets of third parties, for which service Rodgers 
paid him a commission of 5 per cent. December 11, 1915, Rodgers 
gave Abrahams a check for $1,632 to cover bets which he had lost 
to one Davis and the commission of 5 per cent. This check being un- 
paid, Abrahams paid Davis. Rodgers lost additional bets with Davis 
to the amount of $1,180, and on December 23, 1915, gave Abrahams 
a bill of sale, which was filed in the register's office, for two locomo- 
tives and other property, with instructions to raise enough money up- 
on them to pay off the indebtedness of $2,812 and expenses, any sur- 
plus to go to Rodgers. December 24th Abrahams transf erred this bill 
of sale by a separate writing, which was not filed, to the plaintiff, Min- 
nie Rosenfeld, to secure the repayment of $2,000 previously advanced 
by her and applied by Abrahams to paying Rodgers' bets and a fur- 
ther présent advance of $900 to Rodgers. Plaintiff knew that the 

^saFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dleests & Indexe» 
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moneys advanced by her were to be used to pay indebtedness incurred 
in gaming. March 10, 1916, Abrahams sold the two locomotives to 
the General Equipment Company of New York for $3,000, with the 
approval of the plaintiff, who did not wish to appear in the transac- 
tion, but before delivery Rodgers sold them to the Vulcan Iron 
Works of Chicago, and delivered them to the Pennsylvania Railroad 
Company for shipment. The plaintiff demanded possession of them 
from the company, which refused to deliver them, whereupon this ac- 
tion was brought. 

The real défense is that the plaintiff cannot recover, because of sec- 
■ tion 993 of the Pénal Law of New York (Consol. Laws, c. 40), which 
reads : 

"Ail things in action, judgments, mortsages, conveyances, and every otlier 
t^ecurily wliatsoever, given or executed, by any person, where tlie whole or 
any part of the considération of tlie sanie shall be for any raoney or other valn- 
able tliing won by playing at any game wliatsoever, or won by betting on the 
hands or sides of such as do play at any game, or where tVie sanie shall be 
made for the repaying any money knowingly lent or advanced for the purpose 
of suoh gaming or betting aforesald, or lent or advanced at the time and 
place of such play, to any person so gaming or betting aforesaid, or to any 
person who, during such play, shall play or bet, shall be utterly void." 

The tlieory is that the plaintiff could not make ont her title without 
proving illégal transactions, but the fact is that she did malie out her 
case without any référence to the nature of Rodgers' transactions, 
ail the testimony relating thereto being brought out in the defendant's 
case. We see no violation of the statute in question by the plaintiff. 
One who loans money to a loser in an illégal transaction can recover 
the loan, notwithstanding he knows that the loser is going to pay bis 
indebtedness with it. Armstrong v. American Tixchange Bank, 133 U. 
S. 433, 469, 10 Sup. Ct. 450, 33 L. Ed. 747. The verdict of the jury 
establishes the fact that Abrahams did not lose thèse moneys in betting 
with Rodgers, but was acting as a broker for a commission, and that 
he advanced moneys borrowed from the plaintiff on account of Rod- 
gers to pay Rodgers' indebtedness to Davis, which were to be repaid 
out of the proceeds of sale of the locomotives. 

We discover no crror in the other assignments, and the judgment 
is aftirmed. 



SKAGIT COUNTY v. PtIGET MILL CO. 

(Circuit Court of Appeals, Ninth Circuit. Aprll 1, 1918.) 

No. .3080. 

1. Taxation ©=482(2) — Correction of Assessments — Notice to Pkopektt 

OWNEIIS. 

Under Rem. & Bal. Code Wash. § 9200, as amended by Sess. Laws 
Wasli. 1015, p. 313, authorizing the b<}ard of equalizatiou on Uve days' 
notice to raise the vaUiation of real property believed to be returned be- 
low its fuU value, a notice to appear before a county board and show- 
cause why the valuation of land should not be raisod, which stated that 
the board would be in session Monday, Tuesday, and Wednesday during 

<S;=»For other cases see samc topic & KKY-NUMBER in ail Key-Numbered Digests & Indexes 
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the flrst three weeks of August and on Saturday of the third week, la 
insufficient, not flxing any date certain when the matter would be heard. 
2. CouETS <S=ï366(6) — Fédéral Cotjbts — Decisioss of Sïate Court as Précè- 
dent. 

Where the Suprême Court of a state dellberately considered and con- 
strued a statute relating to notice to property owners of proposed changes 
in valuatlon, the fédéral courts will abide by the construction given, 
though it be questioned as dictum. 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

Action by the Puget Mill Company against Skagit County. There 
was a judgment for plaintiff (242 Fed. 333), and défendant ÎDrings er- 
ror. Affirmed. 

A. R. Hilen and Thomas Smith, both of Mt. Vernon, Wash., for 
plaintiff in error. 

Hughes, McMicken, Ramsey & Rupp and Palmer & Askren, ail of 
Seattle, Wash., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The county assessor for Skagit county, 
Wash., assessed certain timber lands owned by the défendant in er- 
ror, and thereafter the board of equalization for the county raised the 
valuation. A notice, dated July 3, 1915, was sent to the mill company 
to appear before the board and show cause, if any there was, why the 
assessed value should not be raised as outlined in the notice. The 
notice continued : 

"You are further notlfled that the sald board of equalization for the year 
1915 will be and remain In session in the commissloners' rooms at the court- 
house in Mt. Vernon, Skagit county, Washington, between the hours of 9 
o'clock in the forenoon and 4 o'clock in the afternoon of each and every Mou- 
day, Tuesday, and Wednesday during the first three weeks of Auguat, and 
will also be in session between the same hours as stated on Saturday of the 
third week in August, belng the 21st day of sald month, whlch day will be 
the last day of sald session." 

The taxes became delinquent, and the mill company paid under 
protest, and brought suit against the county to recover the différence 
between the tax assessed upon the valuation fixed by the board of 
equalization and the tax which would hâve been assessed on the valu- 
ation as returned by the county assessor. Judgment was ordered in 
favor of the mill company, and the county brought error. 

[ 1 ] The single question presented is : Was the notice to appear 
before the board of equalization sufikient to give the board jurisdic- 
tion to raise the taxes of the mill company? Section 9200, Rem. & 
Bal. Ann. Codes '& St. Wash., as amended by Sess. Laws Wash. 1915, 
p. 343, c. 122, after providing for the formation of a board of equal- 
ization of assessment, requires that the board shall meet for equali- 
zation purposes on the first Monday of August, and examine and 
compare the rates of assessment of property of the county, and pro- 
ceed to equalize the same, subject to certain rules, one of which pre- 

^=9Far other cases see same topic & KEY-NUMBER In ail Key-Numbered Digeste & Indexes 
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scribes that the board shall raise the valuation of each tract "which 
in their opinion is returned below its true and fair value, to such price 
or stim as they believe to be the true and fair value thereof, after at 
least five days' notice shall hâve been given in writing to the owner or 
agent." The point made by the mill company is that, under the stat- 
ute just cited, the taxpayer was entitled to hâve a date certain fixed 
by the notice when the matter of its taxes would be heard. The point 
is well taken. In Everett Water Company v. Fleming, 26 Wash. 364, 
67 Pac. 82, it was held by the Suprême Court of the state that the 
statute contemplâtes a notice given to the property holder, witli a 
date certain fixed for his appearance, and that such certain date must 
be fixed more than five days from the service of the notice; that the 
property holder is not obliged by the law to be in constant attendance 
upon the board of equalization during its entire session, but bas a 
right to hâve his day in court fixed and determined by the notice. 

[2] It is urged that the view of the Suprême Court of the state 
upon the point under considération should be regarded as obiter dic- 
tum. But, as the court deliberately considered and construed the 
clause of the statute which relates to a notice fixing a date certain 
for the appearance of the property owner, we abide by the construc- 
tion given. Lewis v. Monson, 151 U. S. 545, 14 Sup. Ct. 424, 38 h- 
Ed. 265. 

Affirmed. 



EQUITABLE TRUST CO. OF NEW YOBK v. GREAT SHOSHONE & TWIN 
FALLS WATER POWER CO. et al. (PLUMER et al., luterveners). 

AMERICAN WATER WORKS & ELECTRIC CO. v. TOWLE et Aï. 
(PLUMER et al., Interveners). 

(Circuit Court of Appeals, Nlnth Circuit. March 4, 1918.) 

On rehearing. Former décision, reported at 245 Fed. 697, 158 C. C. 
A. 99, adhered to. 

See, also, 228 Fed. 516. 

Murray, Prentice Sz; Howland, of New York City, and Richards & 
Haga and J. L,. Eberle, ail of Boise, Idaho, for appellant Equitable 
Trust Co. of New York. 

Wyman & Wyman, of Boise, Idaho, for appellant American Water 
Works & Electric Co. 

Martin & Cameron, of Boise, Idaho, for appellees Plumer and 
Seuil. 

Alfred A. Fraser, of Boise, Idaho, for appellee Shank. 

James H. Wise, of Twin Falls, Idaho, for appellee Hahn. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

PER CURIAM. Since the granting of a rehearing in thèse cases 
we hâve listened attentively to the arguments of counsel and hâve re- 
examined the statutory provisions of the state of Idaho, as well as 
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the décisions of the Suprême Court of the state upon the subject, and 
remain convinced o£ the correctness of the opinion and judgment 
heretofore announced. 
The decree and orders appealed from are afSrmed. 



AMEBICAN ELECTRIC WELDING CO. et al. v. LALANCE & (ÎROSJEAN 

MFG. CO. 

(Circuit Court of Appeals, First Circuit. March IS, 1»18.) 

No. i;{15. 

CooRTS ©='405(5) — Suprême Court — Jurisdiction. 

Wliere a bill for infringement of a patent, brought niider judiclal Code 
(Act March 3, 1911, c. 231) § 48, 36 Stat. 1100 (Comp. St. 1916, § 1030), 
was dismissed, and a prelinilnary injunctlon denied, on the ground that 
the défendant was not an inhabitant and had no regular and established 
place of business in the district wherein the suit was brouglit, the Circuit 
Court of Appeals is, under section 128 (section 1120), without jurisdic- 
tion of an appeal from the order of dismlssal, and, the question being one 
primarily involving jurisdiction, the ai)peal must, under section 238 (sec- 
tion 1215), be taken to the Suprême Court. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Frédéric Dodge, Judge. 

Bill by the Electric Welding Company and another against La- 
lance & Grosjean Manufacturing Company. A preliminary injunc- 
tion was denied, and the bill was dismissed for want of jurisdiction, 
and plaintiffs appeal. Appeal dismissed. 

Alan D. Kenyon, of New York City (J., Lewis Stackpole and Van 
Courtlandt Lawrence, both of Boston, Mass., on the brief), for ap- 
pellants. 

Charles F. Choate, Jr., of Boston, Mass. (E. Henry Lacombe, of 
New York City, and Donald Mackenzie, of Flushing, N. Y., on the 
brief), for appellee. 

Before BINGHAM and JOHNSON, Circuit Judges, and AL- 
DRICH, District Judge. 

BINGHAM, Circuit Judge. This is a bill in equity for the ih- 
fringement of a patent, brought by the American Electric Welding 
Company, a New York corporation, and the Thomson Spot Welder 
Company, a Massachusetts corporation, against the Lalance & Gros- 
jean Manufacturing Company, a New York corporation. The suit 
was begun in the United States District Court for Massachusetts, 
pursuant to section 48 of the Judicial Code, which pro.vides: 

"In suits brought for the infringement of letters patent the District Courts 
of tlie United States .shall hâve jurisdiction, in law or in equity, in the dis- 
trict of which the défendant is an inhabitant, or in any district in which the 
,le1'endant « * * shall hâve conimitted aets of infringement and hâve a 
regular and established place of business. If such suit is brought in se dis- 
trict of whichi the, défendant is not an Inhabitant, but in which such de- 

<S=S)Por other cases see same topio & KBY-NUMBER in ail Key-Niïmbered Digests & Indexes 
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fendant bas a regiilar and establlshed place of business, service of process. 
summons, or subpipna upon the défendant may be niade by service upon tlie 
ugent or agents eiigaged in conductiiig sucli business in the district in which 
suit is brought." 

In the bill it was alleged that the défendant was an inhabitant and 
citizen of the state of New York, that it had a regular and established 
place of business in the district of Massachusetts, and that it had com- 
mitted acts of infringement there. The bill having been filed in court 
and a writ of subpœna issued thereon, the process on June 12, 1917, 
was served "on the within-named Lalance & Grosjean Manufacturing 
Company, by giving in hand to George A. Bath, manager of Lalance 
& Grosjean Manufacturing Company, room 404, 261 Franklin street, 
Boston, in said district, a true and attested copy of this subpœna." 

June 15, 1917, the plaintiffs filed a motion for a preliminary injunc- 
tion and affidavits in support thereof. June 26, 1917, the défendant 
appeared specially, objected to the jurisdiction of the court, and filed a 
motion, together with affidavits in support thereof, to quash the serv- 
ice of process upon it and to dismiss the bill for the following reasons : 

"(1) Beeanse it bus not been made to appeai' that tire défendant bas a 
regular and established place of business within the district of Massachusetts. 

"(2) Betause it bas not been made to appear tiiat acts of infringement huve 
been eommltted by it within said district. 

"(3) Because no service of process bas been made upon any agent engaged 
in conducting its business in said district. 

"(4) Because the service of the order to show cause is insufflcient to re- 
quire the défendant to appear and plead." 

It thus appears that, as the défendant was not an inhabitant and cit- 
izen of Massachusetts, jurisdiction of the District Court was invoked 
and depended upon whether the défendant had committed acts of in- 
fringement and had a regular and established place of business in the 
district of Massachusetts, and whi-ther the subpœna in question had 
been served upon an agent of the défendant engaged in conducting 
such business in the district. 

A hearing having been had on the respective motions of the plain- 
tiffs and the défendant, the District Court, on July 31, 1917, filed an 
opinion in which it made certain findings of fact and rulings of law. 
It found that the défendant had a place of business at room No. 404, 
261 Franklin street, Boston, in charge of George A. Bath, as sales- 
man, assisted by a clerk, Miss Edwards ; that the business conducted 
there consisted only in taking orders and forwarding them to the 
home office of the Company in New York for acceptance or rejection; 
that Bath had no authority "to complète transactions there on its 
behalf, or to represent it there in negotiations so as to bind it"; and 
that he never "assumed to exercise such authority there." It was rul- 
ed that the nature of the business conducted at the Franklin street 
office was such that the défendant did not maintain a regular and es- 
tablished place of business there within the meaning of section 48. 
It was also found that the course of business above pointed out did 
not involve acts of infringement by the défendant, and that the évi- 
dence disclosed but a single instance tending to show any departure 
f rom such course of business. This was on a certain occasion when 
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one Landeck, at the solicitation o£ the plaintiffs, wetit to the Franklin 
Street office in Bath's absence and prevailed on Miss Edwards to let 
him leave an order for certain articles to be delivered to one Kamins, 
at his store in Cambridge; that she received from him $12.36, the 
amount which, at his request, she figured the articles to come to, the 
order being for articles welded according to the method of the patent ; 
that, before signing the mémorandum and receiving the money, she 
told Landeck she would hâve to submit the order to the company, who 
would be at liberty to refuse both the order and the money ; and that 
the défendant, in accepting the money and filling the order, did this 
in New York. It was thereupon ruled that acts of infringement in 
Massachusetts were not shown. Having made thèse findings and rul- 
ings, it was further ruled that the service of the subpœna on Bath was 
not due service on the défendant, that the motions to quash and dis- 
miss should be granted, and that, jurisdiction not appearing, no in- 
junction was to issue. Pursuant to this opinion a formai decree was 
entered, the material portions of which are as follows : 

"It is ordered and decreed that defendant's motion to quash the service of 
the suhpœna herein be, and the same hereby is, granted ; and it is 

"Further ordered and decreed tliat defendant's motion to dismiss the bill 
of eomplaint herein for want of jurisdiction be, and the same hereby is, 
granted ; and it is 

"Further ordered and decreed that plaintiffs' motion for a preliminary In- 
junction be, and the same hereby is, denied." 

From this decree the plaintiffs appealed to this court, and in their 
assignments of error complain that the court erred in its various find- 
ings of fact and rulings of law above enumerated, including the dis- 
missal of their bill for want of jurisdiction and the déniai of their 
motion for preliminary injunction. 

The case having been docketed hère, the défendant tîled a motion to 
dismiss the appeal for want of jurisdiction in this court to entertain 
the same; the court below having dismissed the bill for want of ju- 
risdiction. 

The appellate jurisdiction of Circuit Courts of Appeals and of the 
Suprême Court, so far as applicable to tiiis case, is set forth in the Ju- 
dicial Code, as follows : 

"The Circuit Courts of Appeals shall exercise appellate jurisdiction to 
review by appeal or wrlt of error final décisions in the District Courts, 

* ♦ * in ail cases other than those in which appeals and writs of error 
may be taken direct to the Suprême Court, as provided In section two hun- 
dred and thlrty-eight, unless otherwise provided by law." Section 128. 

"Api)eals and writs of error may be taken from the District Courts 

* * * direct to the Suprême Court in the foUowing cases: In any case In 
which the jurisdiction of the court is in issue, in which case the question of 
.-turisdlction alone shall be certifled to the Suprême Court from the court be- 
low for décision." Section 238. 

No contention is made but that the facts in this case présent a ques- 
tion of "jurisdiction" within the meaning of the statutes above quoted, 
and none reasonably could be in view of the décisions of the Suprême 
Court in considering a like state of facts involving the same question. 
Board of Trade of Chicago, v. Hammond Elevator Co., 198 U. S. 



AMERICAN ELECTRIC W. CO. V. LALANCE & GKOSJEAN MFG. CO. 971 

424, 25 Sup. Ct. 740, 49 L. Ed. 1111 ; Kendall v. American Automatic 
Loom Co., 198 U. S. 477, 25 Sup. Ct. 768, 49 L. Hd. 1133 ; Remington 
V. Central Pacific R. R. Co., 198 U. S. 95, 25 Sup. Ct. 577, 49 L. Ed. 
959 ; Greene v. Chicago, Burlington & Quincy R. R. Co., 205 U. S. 
530, 27 Sup. Ct. 595, 51 L. Ed. 916; International Harvester Co. v. 
Kentucky, 234 U. S. 579, 34 Sup. Ct. 944, 58 L. Ed. 1479 ; Tyler Co. 
V. Ludlow-Saylor Co,, 236 U. S. 723, 35 Sup. Ct. 458, 59 L. Ed. 808; 
Herndon-Carter Co. v. Norris & Co., 224 U. S. 496, 32 Sup. Ct. 550, 
56 L. Ed. 857; Merriam v. Saalfield, 241 U. S. 22, 26, 36 Sup. Ct. 477, 
60 L. Ed. 868; Phila. & Reading Rv. Co. v. McKibbin, 243 U. S. 264, 
37 Sup. Ct. 280, 61 E. Ed. 710; St. Louis Cotton Compress Co. v. 
American Cotton Co., 125 Fed. 196, 60 C. C. A. 80; Peoples Tobacco 
Co., Ltd., V. American Tobacco Co., 246 U. S. 79, 38 Sup. Ct. 233, 

62 L. Ed. (decided Mardi 4, 1918) ; Mechanical Appliance Co. v. 

Castleman, 215 U. S. 437, 30 Sup. Ct. 125, 54 L. Ed. 272. 

The question presented by the defendant's motion as to the juris- 
diction of this court over the présent appeal involves the inquiry 
whether the judgment of the District Court dismissing the suit is one 
reviewable hère or only on a direct appeal to the Suprême Court, for, 
if the appeal is one that, under section 238, should hâve been taken 
directly to that court, its authority to review the question is exclusive. 
United States v. Larkin, 208 U. S. 333, 339, 340, 28 Sup. Ct. 417, 52 L. 
Ed. 517; American Sugar Refinery Co. v. New Orléans, 181 U. S- 
277, 21 Sup. Ct. 646, 45 L. Ed. 859; United States v. Jahn, 155 U. S. 
109, 15 Sup. Ct. 39, 39 L. Ed. 87; Excelsior Co. v. Pacific Bridge Co., 
185 U. S. 282, 22 Sup. Ct. 681, 46 L. Ed. 910. 

As to this question the plaintiffs' position is that the decree of the 
court below dismissing the suit did not alone relate to a question of 
jurisdiction, but also involved a détermination on the merits of the 
plaintiffs' right to a preliminary injunction, and, such being the situa- 
tion, they had a right of appeal on the whole case to this court. 

In the case of United States v. Jahn, 155 U. S. 109, 15 Sup. Ct. 39, 
39 L. Ed. 87, the Suprême Court has classified the ciAumstances 
which détermine the respective appellate jurisdictions of the Suprême 
Court and the Circuit Courts of Âppeals under the acts of Congress 
hère in question, as follows: 

"(1) If the juriscUction of the Circuit Court is in issue and decided lu 
favor of the défendant, as that disposes of the case, the plalntift' should 
hâve the question oertlfled and take hls appeal or writ of error directly to 
this court. (2) If the question of jurisdiction Is in issue, and the jurisdiction 
sustained, and then judgment or decree is rendered in favor of the défend- 
ant on the merits, the plaintlff, who has maintalned the jurisdiction, must 
appeal to the Circuit Court of Appeals, where, if the question of jurdisdiction 
arlses, the Circuit Court of Appeals may certlfy it. (3) If the question of 
jurisdiction is in Issue, and the jurisdiction sustained, and judgment on the 
merits is rendered in favor of the plalntifE, then the défendant can eleet either 
to hâve the question certlfted and come directly to this court, or to carry the 
whole case to the Circuit Court of Appeals, and the question of jurisdiction 
can be certifled by that court. (4) If in the case last supposed the plaintlff 
has ground of complalnt in respect of the judgment he has recovered, he may 
also carry the case to the Circnlt Court of Appeals on the merits, and this 
he may do by way of ci-oss-appeal or writ of error If the défendant has taken 
tlie case there, or independeutly, if the détendant has carried the case to 
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this court on the question of jurisclictlon alone. and In thls instance the Cir- 
cuit Court of Appeiils wlll suspend a décision upon the merits until tlie ques- 
tion of jurisdiction lias been cietei-mined. (5) The same observations are ap- 
plicable vvliero a plaintift objects to the jurisdiction and is, or both parties 
are, dissatisfied witli the judgtnent on the merits." 

An examination of the cases involvin^ like questions that hâve 
arisen since the décision in the Jahn Case shows that the rules there 
laid down hâve been followed without question. The Steamship Jef- 
ferson, 215 U. S. 130, 30 Sup. Ct. 54, 54 L. Ed. 125, 17 Ann. Cas. 907 ; 
Excelsior Wooden Pipe Co. v. Pacific Bridge Co., 185 U. S. 282, 22 
Sup. Ct. 681, 46 L. Ed. 910; Id., 109 Fed. 497, 48 C. C. A. 349; Ken- 
dall v. Automatic Loom Ce, 198 U. S. 477, 25 Sup. Ct. 768, 49 L. 
Ed. 1133; Davis v. C, C, C. & St. L. Ry., 217 U. S. 157, 172, 30 Sup. 
Ct. 463, 54 E. Ed. 708, 27 E. R. A. (N. S.) 823, 18 Ann. Cas. 907; 
Id., 156 Fed. 775, 84 C. C. A. 453; Board of Trade of Chicago v. 
Plammond Elevator Ce, 198 U. S. 424. 25 Sup. Ct. 740, 49 L. Ed. 
1111; Evans-Snider-Buel Co. v. McCaskill, 101 Fed. 658, 41 C. C. A. 
577; Cabot v. McMaster, 65 Fed. 533, 13 C. C. A. 39; St. Louis Cot- 
ton Compress Co. v. American Cotton Co., 125 Fed. 196, 60 C. C. 
A. 80. 

The plaintiffs rely particularly in support of their contention on the 
case of Morrisdale Coal Co. v. Pennsylvania R. R. Co., 183 Fed. 929, 
106 C. C. A. 269. But we do not think that case should be followed for 
the reasons: (1) That the ground of dismissal in the District Court 
did not involve a question of "jurisdiction" within the meaning of the 
acts of Congress under considération, but rather a failure to allège 
and prove facts essential to constitute a cause of action. This js 
pointed out in the case of Darnel! v. Illinois Central R. R., 225 U. S. 
243, 32 Sup. Ct. 760, 56 E. Ed. 1072, where the court, in considering 
a similar question says: 

"It is clear that the question of whetlier the plaintiff was entitled to tlie 
relief prayed, in the absence of an averment of previous action by tîie Inter- 
state Commerce Commission, involved merely the détermination of whether 
there was a cause of action stated, and lience that under thèse circumstances 
this issue did not call in question the jurisdiction of the court below as a 
fédéral court" 

— and (2) because we are of the opinion that, if the dismissal in the 
District Court could be said to présent a jurisdictional question, on the 
facts as presented in that case the court in the majority opinion misap- 
plied the rules laid down in United States v. Jahn, supra, with relation 
to the right of review. 

We are also of the opinion that this case falls within the first rule 
stated in the Jahn Case. The jurisdiction of the District Court was 
put in issue by the defendant's motion to dismiss, and was decided in 
favor of the défendant. That disposed of the case, and left the ques- 
tion of jurisdiction as the only one open to review on appeal. The dé- 
niai of the plaintiffs' motion for a preliminary injunction was not upon 
the merits, but was a mère incident of the decree dismissing the suit 
for want of jurisdiction. The verbal inclusion of the déniai in the de- 
cree was at most mère surplusage; it added nothing to and took noth- 
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ing from it; and that such was the understanding of the District 
Court is shown from the statement in its opinion, where it says: 
"Jurisdiction not sippearing, of course no injunction is to issue." 

Such being the situation, appellate jurisdiction to review the décision 
of the court below was vested in the Suprême Court alone by the pro- 
visions of section 238 of the Judicial Code. This court being without 
jurisdiction to review the judgment, the motion to dismiss the appeal 
must be granted. 

Appeal dismissed. 



F. I. A. T. V. A. EIXIOTT RANNEY CO. 
(Circuit Court of Appeals, Second Circuit. February 13, 1918.) 

No. 140. 

1. Patents <S=^'2ii — Designs — Invention. 

ïlie test of invention in design patents Is precisely ifee tliat in me- 
clianical ; tlie question being wlietlier tlie design was beyond tlie powers 
of tlie ordinary designer. 

2. Patents <B=>.328 — Invention — Design for AtiTOMoiiir.E Radiatob and 

IIOOD. 

The Cavalli design patent, No. 48,219, for design for automobile radia toi- 
!uid hood, held void for lack of invention, in view of the prior art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by F. I. A. T. against the A. ElHott Ranney Company 
and another. Decree for défendant named, and complainant appeals. 
Affirmed. 

The following is the opinion of Learned Hand, District Judge, in 
the court below : 

In tliis cause the defendant's design seeins to me an infringement, even 
uuder the rule in Ashley v. Tatum, 189 Fed. 357, 111 C. C. A. 279, because, 
tliough it is not a literal eopy of the patented design, the différences are such. 
as niight escape the notice of any but a close obsei^ver. They conslst only 
of the bead around the honeycomb and the straight Une at the top. The 
question of validity, therefore, necessarily arises. 

I agrée that the exact combination nowhere appears, and invention dé- 
pends, therefore, upon the changes necessary to produce the design eut of 
the prior art. The gênerai oval appearanee of the radiator, when viewed in 
élévation and from the front, is disclosed in the F.A.B., the Fafnir, the 
Hansa, the Opel, the Oryx, and the Zedel, ail disclosed in the periodical. The 
Autocar, of Mardi 22, 1913. Some of thèse hâve a straight Une at the top, 
liUe the defendant's; some do not; but the distinctions between them in 
appearanee are not such as constitute invention. The same applies also to 
the Horch, as shown in the German periodical, Motor, of January, 1913, and 
the French Omnia, of Noveml^r 16, 1912 ; to the Opel, in Im Vie Automobile, 
Volume I, 1911, page 176 ; to the Oryx, in the German Motor, March, 1913, and 
to the Hansa, in the Autocar, June 29, 1912, page 1188. No variation in front 
élévation can be nionopolized. 

The curved top of the radiator when viewed in section, is clearly shown on 
the Peugeot, in The Automobile, volme XXVII, 1912, page 914, and in The 
Motor, April 15, 1913; on the Austrian-Daimler, in La Vie Automobile, 

^=3 Foi other caseï see same toplc & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexes 
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volume II, 1911, page 757, on the Ijoreley, In Der Motorwagen, June 30, 1914, 
page 429 ; on the Horch, in the citations above given ; and on the Hansa. It 
is quite true that the Horch, Hansa, and Loreley hâve a projecteû brow or 
cowl, whlch protrudes beyond the "honeycomb" of the radlator proper; but 
this is net true of the Peugeot, nor of the Austrlan-Daimler. Moreover, 1 
do not dlstinguish between a true eurve in section and a generally recedlng 
section, though In broken Unes, as on Mathis, In La Vie Automobile, volume 
II, 1911, page 405. 

[1, 21 The test of invention in design patents is precisely like that in me- 
chanical (Steffens v. Stelner, 232 Fed. 862, 147 C. 0. A. 50), and the question 
is whether it was beyond the powers of the ordinary designer to combine the 
oval élévation with the curved top in section or to compress the projecting 
brow or cowl, from Horch, Hansa, or Loreley, either of which adaptations 
vcould produce the défendants radiator. There were 165 designs shovvn in 
the cited number of The Autocar alone and this number was probably not 
exhaustive. While I agrée that such a number would bespcak unusual ar- 
tistic skill In any substantially new or strikingly heautif ul design, it seems 
to me to forbid the conclusion that mère variants upon the éléments already 
disclosed, entitle one to a monopoly of any given form. There is no such 
striking beauty in the design of the patent, over the other suchi closely similar 
designs as Horch or the Austrian-Daimler as was beyond the most common- 
place talents; none that .lustifles a monopoly, or requires a reward. 

The bill is dismissed, with costs, for laek of invention in ihe patent. 

Edwards, Sager & Richmond, of New York City (Clifton V. Ed- 
wards, of New York City, and F. A. Bower, of Washington, D. C., of 
counsel), for appellant. 

Samuel E. Darby, of New York City, for appellee. 

Bef ore WARD aiid ROGERS, Circuit Judges, and MAYER, Dis- 
trict Judge. 

PER CURIAM. Decree affirmed. 



THE DELL 
THE ROBERT PALMER. 

(District Court, E. D. New York. March 22, 1918.) 

1. SlIIPPINQ <g=5216 — SUNKEN VeSSBIj — EVIDENCK^SUFFICIBNCY. 

On llbel for injuries to a sunken vessel, whose position was marked, 
évidence held to show that the steamer libeled in some way colUded with 
the sunken vessel. 

2. Shipping ©=216 — Sunken Vessel — Liability — Evidence— Suiticiency. 

Evidence held to warrant a linding that a steamer was in fault in 
colliding with a sunken vessel, whose position was indicated by a spar 
and was known to the navigating officers of the steamer, though the 
spar: used as a warning buoy had been fixetl by the liUelant without 
noUflcation to proper authorities. 
îi. Shipping <©=»216— Sunken VesseIj — ^Damages — Measube. 

Where a steamer was ât fault in coUidlrig with a sunken vessel, the 
steamer is liable only for the damage resultlng from the collision, and 
that does not Include the expense of raising and drydocking the vessel. 

In Admiralty. Libel by Henry H. I^ee against the steamer Deh', 
claimed by Richard J. Barrett, in which the tug Robert Palmer was 
impleaded. Decree for libelant against the steamer Deli. 

^:::3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Foley & Martin, of New York City, for libelant. 

Burlingiiam, Montgomery & Beecher, of New York City, for the 
Dell. 

Harrington, Bigham & Endar, of New York City, for the Robert 
Palmer. 

CHATFIELD, District Judge. The libelant claims for damages al- 
leged to hâve been inflicted upon the steamer McDonough, on the 
morning of April 19, 1916, by the steamer Deli, which was at the time 
moving up the Bay Ridge Channel, just before high water, slack, and 
which was waiting for certain tugs previously engaged to dock the 
Deli along the southerly side of Fier 6 of the Bush Stores, The Mc- 
Donough had sunk the previous forenoon, and evidently suflfered 
considérable damage at the time of sinking, as her rail and the roof 
of her pilot house floated to the surface and were held by the stays of 
the smokestack, so that they were visibly floating upon the surface at 
the time the Deli approached. 

The gênerai f acts as shown at the trial were then stated orally as 
foUows : 

"There is nothing to dispute the testimony that the McDonough was 
proceeding from the Hudson river into the Bay Ridge Ohannel on a course 
which is plainly Indicated on the chart, so as to pass the mouth of the Gowanus 
Canal 500 or 600 feet from the shore. She then headed, with the wind at her 
stern, for Pier 2 of the Bush Dock. Tliere is no question that the wiad waiS 
so strong that shlps could not he moved in that nèlgliborhood during the 
aftemoon and that the wind continued until midnight. 

"The McDonough was swamped so qulclily that her crew had no time to 
do anythlng except swim, and sank with her engines stiU runnlng under a 
jingle bell, and with her helm to starboard in an attempt to head for the 
slip between Bush Dock 5 and Bush Dock 6. She sank stern flrst, and was 
located, when found, on the bottom between 250 and 300 feet out from the 
southerly line of Pier 6. 

"The steamer Deli, coming up from Staten Island the foUowlng morning 
(that is, the 19th of April, 1916), according to her captain's testimony, 
reached the neighborhood at a little after 8 o'clock. The Sandy Hook pilot 
was on the bridge, and he had been informed, before leaving Staten Island, o^ 
the sunken wreck lying off the end of Pier 6. He proceeded up the Bay 
Ridge Channel until he reached a point above the sunken wreck. The Dell 
was then met by tugs which took her back, the tide still runnlng flood, so 
that she was put into the dock around the upper corner of Pier 5, without 
coming in contact with Pier 6 until she was alongside. 

"According to the testimony of the witnesses from the Deli and the wlt- 
nesses from the tug, the Dell was carrled by the tugs around the spot where 
this wreck lay, of which ail the witnesses were aware. Floating wreckage had 
been seen, and also a spar, which is called a 'stick,' and which Is described as 
having been merely 'wet' in color. This stick was of yellow wood, or yellow 
pine, and was at a point to the north of the course of the Deli when passing 
Into the slip. Thèse witnesses place this stick alongside of a derrick (that is, 
to the southerly slde of the derrick), which they place at varions distances 
outside of the pier; one of them saying that it was lying next to the pier 
with a line to the pier, while the captain of the Deli puts the spar some 300 
feet outside of the pier at the time. This spar was evidently the buoy flxed 
by the owner of the McDonough. 

"There is no dispute that this spar was weighted with chains at the lower 
end, fastened with rope to an anchor, and, on the afternoon of the 18th, 
after locating the wreck, was placed a few feet from the side of the tug as 
6he was lying upon the bottom. 
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"The testimony Is tliat thls spar then projected a few feet above water, 
and had sufflcient weights, so that It stood at an angle of about 60 degrees, 
with sufflcient length of mooring ta offset tlie rise of the tlde. 

"Tliere Is no question tliat the flood tide was running until just before 
the Deli passed into her slip, and it liad been flood tlde when the tug sank 
on the previous day. 

"On this testimony, it Is impossible to hold the tugs wMch had the Dell 
in eliarge, and whicli bave been brought in on pétition. The libelant had the 
opportunity to elect whether he would charge fault on the part of the Deli or 
on the part of the tugs, and, accordiug to the libolaut's testimony, as well as 
that of ail the other witnesses, the Deli never passed over tlie location of 
the wreclc after the tugs came alongside. 

"The pétition, therefore, to bring In the tugs, must be dismlssed, and, in so 
far as the witnesses from the tugs oJïer évidence as to the issue between the 
libelant and the Deli, they would be witnesses for the Peli, and not for the 
tugs, so that, although called on behalf of the tugs, their testimony on 
thèse matters would be direct examination on behalf of the clainiant, and 
not cross-examinatlon in that respect." 

[1] Thereafter the issues were argued from tlie basis of the facts 
indicated, the testimony has been written out, and a few further find- 
ings or conclusions must be stated. 

The tugboat lay just above the lineof the lower side of Pier 6. She 
was listed a little to port, and the smokestack was brought up by the 
derrick from her port side before the diver attempted to sweep a 
chain under the vessel herself. With the smokestack, the wreckers 
brought to the surface a part (some 12 or 15 feet) of the spar which 
had been used as a buoy, and which, according to the captain of the 
wrecking crew, had been in plain sight when he was waiting for the 
derrick boat before the passage of the Deli, which came up the river 
at about 8:15 a. m. 

This captain testifîes that he was then seated on the end of Pier 6, 
and saw the stem of the Deli swing around, so as to pass directly over 
this spar. He states that the spar disappeared. When it was raised, 
some half hour later, it had been eut in two, and some 10 feet had 
floated away. When the tug was raised it was seen that the main 
house and the pilot house had been shifted over to port enough to 
break some of the beams. The libelant allèges that ail of the damage 
was inflicted by the Deli in passing immediately over the wreck, There 
was at least 42 feet of water at the spot at the time, and the Deli was 
drawing some 23 feet of water at the stern. The McDonough, when 
lying upon the bottom, had a total height to the top of her pilot house 
of 26 feet, and her smokestack extended up to within 5 or 6 feet o£ 
the surface of the water. The McDonough was running at full speed 
when she sank, and the survey shows no évidence of explosion or 
other accident, which would account for any injuries to the boat be- 
yond those occasioned by the sinking or by collision thereafter. 

The libelant produced two other witnesses, who were on Pier 6 
the morning after the tug sank, and who saw the Deli pass up the 
river under her own power, but sometimes drifting with the tide, and 
with her stern angling in toward the shore. The Deli had come from 
Staten Island, and the Sandy Hook pilot was still on board. Evident- 
ly the tugs, which were to place her in the berth between Piers 5 and 
6, had not yet reached the vessel, which was headed in toward the slip 



THE DELI 977 

as it approached. Then, in order to wait for the tugs, the Deli worked 
out into the river, but continued to back and fill, ail the while being car- 
ried northvvard by the tide, until the tugs arriving took the beat in tow, 
turned her around, brought her back, and then worked her around the 
northerly corner of Pier 5, into the slip. 

One of the witnesses testifies that he was in his office on the end 
of Pier 6, and saw the Deli go over the spar. After the Deli passed 
the spar had disappeared. Another witncss testifies that he could not 
see the spar from where he was, but that he saw the Deli just as she 
passed over the spot where the wreck had been lying, and that from 
that time for a short distance the Deli was in his plain sight. Oppos- 
ed to this is the testimony of the Sandy Hook pilot, and of the captain 
and officers of the Deli, who ail saw the timber which they call a "stick," 
which was standing some 6 feet out of water, at an angle of some 
60 degrees, but which they placed at various distances from the pier. 
Thèse witnesses ail state that the Deli was never near this particular 
stick, that she passed up some 600 feet outside of the pier, and some of 
them testify that the stick was still in sight when the Deli came back 
under charge of the tugs. The Sandy Hook pilot had been informed 
of the existence of the wreck, before leaving Staten Island. None 
of the foreign officers on the vessel recognized the buoy as a warning, 
but they apparently ail saw the wreckage floating on the surface of the 
water or saw the spar which was used as a buoy. 

The Sandy Hook pilot testifies that the Deli had been keeping to the 
westward of mid-channel, up to the point where she met the tugs. But 
he then immediately places the Deli at a point one length outside of the 
wreck, as the nearest to which he approached the stick or buoy marking 
the spot. If he were intending to go into the slip between Piers 5 
and 6, it is inconceivable that he violated the channel rule and kept 
on the wrong side of the channel, ail the way up the river, particularly 
as he was expecting to meet the tugs and to turn into the slip before he 
reached Pier 5. If he were but one length away from the wreck, then 
the stern of the Deli would be within striking distance of the wreck, 
if she swung broadside, as the witnesses testify that she did, when 
backing to delay her passage upstream. If, as seems practically cer- 
tain, she had gone in closer to shore before learning that the tugs would 
not be ready and that the flood tide had not sufficiently stopped run- 
ning, it is apparent that the Deli would be compelled to work further 
out in the stream, in order to avoid the wreck as she passed up the 
river. The entire weight of the évidence is too strong to escape the 
conclusion that the Deli, in some way, came in contact with the Mc- 
Donough. 

[2, 3] But the case cannot be closed with this finding. Ordinarily 
the extent of the damage can be safely left for the master upon the 
référence to compute the amount of damage. But to give the libelant a 
decree and then to pass on to the master a détermination of the very 
issues which hâve been disposed of in the main case, would avail little. 
In fact, the parties themselves hâve gone further in their proof. It 
has been shown on the part of the libelant that the severe storm which 
sank the McDonough continued, so that no boats were shifted during 
249 F.— 62 
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the balance of that day, nor through the night. On the morning up- 
on which the Dali appeared, the varions tugs operating in the neigh- 
borhood were shown by the testimony to hâve known about the prés- 
ence of the McDonough and to hâve seen and observed the spar with 
its white lantern, which had been used as a warning buoy. The tugs 
which docked the Deh had earlier taken ont a barge or a steamer from 
the slip above Pier 6. But they evidently were careful to avoid the 
wreck of the McDonough. There is nothing to indicate that the smoke- 
stack of the McDonough was touched by any of the small vessels mov- 
ing around the neighborhood, and the testimony of the wreckers, show- 
ing that the spar and its cable were tangled up with the smokestack, 
shows with sufficient certainty that the smokestack was carried away 
when the spar was run down by the Deli. 

It must be noted that the weight of the chain used to make the spar 
serve as a buoy, by holding its lower end submerged, was sufficient, 
when increased by the stack, to hold the remaining portion of the spar 
entirely under water. Thus we bave an explanation of how the spar 
disappeared from sight, and it may be that the portion broken ofi by 
the screw of the Deli was later nearer the dock, and gave rise to the 
testimony of the witnesses as to the yellow pine stick which they saw 
close into the shore. But the libelant did not notify the proper authori- 
ties. He assumed to fix the warning buoy himself. The red buoy 
was nothing more than an old and dirty spar, which, when wet, might 
still be seen to be red in color, but which, nevertheless, was not a red 
buoy, such as is ordinarily used for the purpose. 

If the pilots of the Deli and of the tugs operating around the spot 
had not known of the existence and location of the wreck, the libelant 
would bave had a much greater burden in justifying his course and in 
sustaining the burden of proof. But on the case as it stands that bur- 
den bas beeri sufficiently met, and a decree must be eritered holding the 
Deli responsible for such damage as is shown to hâve been the resuit of 
the collision alone. This cannot include the expense of raising and 
drydocking the boat. Nor can it include such repairs as would hâve 
been necessary from the sinking if no collision had occurred. A référ- 
ence will be ordered to fix the amount of damage from broken tim- 
bers and from correcting the displacement of the deckhouse and the 
pilot house and for resetting the smokestack. 

Decree will be entered accordingly. 



In re MICHIGAN Ft'RXITURE CO. 

Ex parte NATHAN. ' 

(District Court, S. D. New York. Aprll S, 1918.) 

Bankbuptcy <S=s188(1)— Creditoes — Teadees' Debts. 

As the New York Lien Law (Oonsol. Laws, e. 33) and Personal Prop- 
erty Law (Oonsol. Laws, c. 41) do not extend to choses in action, and as 
the doctrine of reputed assets does not apply to traders' debts, a creditor 
of a New York bankrupt, which sold on crédit, taking back chatte! mort- 
gages on the goods sold, and to secure loans,' etc., asslgned such accouûts 

^ssFor otber cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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and ohattel môrtgages, on its books marking the accounts as assigned, Is 
entitled to the proceeds of such accounts, coUected withia four months 
by the bankrupt and used in its business. 

In Bankruptcy. In the matter of the bankruptcy of the Michigan 
Furniture Company. The pétition of Pincus Nathan, claiming from 
the trustée collections upon certain accounts assigned by the bankrupt 
as security, was granted, and one Marvin, as trustée in bankruptcy, 
pétitions to review. Pétition denied, and order affirmed. 

Pétition by Marvin, trustée in bankruptcy, to review an order of a référée 
in bankruptcy. The case was this: The bankrupts were traders in household 
furniture, selllng to their customers in part on crédit, and taklng back chattel 
moï'tgages on the goods sold, which were properly tiled as required by sec- 
tion 230 of the New York Lien Law. Some of their furniture the banlcrupts 
bought of l'incus Nathan, and also borrowed of liim money in substantial 
amounts. It did not appear certainly whether the loans were only crédit for 
the purchases or separate transactions, but the last may be assumed. ïo 
secure hiraself for each loan, Pincus Nathan not only got notes or postdated 
checks, but assignments of the bankrupt's chattel mortgages, in amount three 
or four times the face of the loans. The documents the bankrupts dellvered 
to Pincus Nathan, and appropriately marked on their books the accounts so 
assigned ; but they coUected the accounts themselves, without notice of the 
assignments to the mortgagors, and mingled the cash in their own bank ac- 
count, from which they drew generally for the purposes of their business. 

Pincus Nathan claimed from the trustée the collections upon the assigned 
accounts made within four months as security for his debt, and the referec 
awarded them to him. The trustée appealed by pétition to review from that 
order. 

William J. Carey, of New York City, for trustée. 

Herbert A. Wolff and Morris L. Ernst, both of New York City, for 

Nathan. 

LEARNED HAND, District Judge. The New York chattel mort- 
gage statute (Lien Law, § 230) does not apply to choses in action, 
nor does the statute regulating charges other than mortgages (Per- 
sonal Property Law, § 36). Each is confined to "goods and chattels." 
In gênerai, the doctrine of reputed ownership, which in England ex- 
tends to traders' debts (21 Jac. 1, c. 19; Ryall v. Rowles, 1 Ves. Sr. 
348), does not in the United States include any kind of choses in ac- 
tion (Greey v. Dockendorff, 231 U. S. 513, 34 Sup. Ct. 166, 58 L. Ed. 
339 ; Clark v. Isdin, 21 Wall. 360, 369, 22 L. Ed. 568; Sexton v. Kess- 
1er, 225 U. S, 90, 32 Sup. Ct. 657, 56 L. Ed. 995 ; Stackhouse v. Holden, 
66 App. Div. 423, 73 N. Y. Supp. 203). 

The appellant (petitioner to review) does not question this gênerai 
doctrine, but relies upon the fact that the bankrupts had the right to 
use the proceeds in their own business. This, indeed, avoids a mort- 
gage or charge on chattels in New York. Griswold v. Sheldon, 4 N. 
Y. 581, Edgell V. Hart, 9 N. Y. 213, 59 Am. Dec. 532. There are many 
subsequè'nt cases, among the last of which are Skilton v. Codington, 
185 N. Y. 80, 90, 77 N. E. 790, 113 Am. St. Rep. 885, and Zartman 
V. First National Bank, 189 N. Y. 267, 82 N. E. 127, 12 L. R. A. (N. 
S.) 1083. Indeed, the filing of the chattel mortgage will not prevail to 
save the lien, in the face of the mortgagor's right of disposai. Potts 
, V. Hart, 99 N. Y. 168, 1 N. E. 605 ; Southard v. Bçnner, 72 N. Y. 
424. 
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I have found no New York case in which the question Iiere ai issue 
arises, except Stackhouse v. Holden, supra, which was by a divided 
court ; but upon principle there can be no doubt that there should be 
no distinction between the reputed ownership arising only from pos- 
session and that arising from the right to dispose of the property 
charged. The origin of the doctrine rested upon the putative crédit 
which the possessor was enabled to enjoy by the display of the goods. 
Lord Hardwicke, in Ryall v. Rowles, supra, extended this to traders' 
debts; but it has gone no further in England, even under the Bank- 
ruptcy Act (46-47 Vict. c. 52, ,§ 44), and it is at least questionable 
whether, in the absence of some spécifie déception, traders' debts are 
a source of putative crédit. However that may be, the rule based upon 
the possessor's power of disposai in New York arose as an apphca- 
tion of the doctrine of reputed ownership of a stock of goods, and 
should be as much so confined as that doctrine in its other applications. 
How far it accords with présent commercial habits I have, of course, 
nothing to say. 

Pétition denied; order afRrmed. 



In re STERNBURQ. 

(District Court, D. Massachusetts. March 25, 1918.) 

No. 24414. 

h Bankrtti'Tct ®=»407(3') — Dischaege — Déniai^ — Failurb to Keep AccoiTNTa. 
Where the failure of a bankrupt to keep acconnts durlng the flve or six 
weeks preeeding the appointment of a receiver was a part of his plan to 
prefer hls relatives, and durlng that tlme he made préférentiel payments, 
but ceased maklng regular deposlts in hia bank, though the gross re- 
ceipts of his business were large, a discharge must be denied, 

2. Bankbuptcy <S=»407(4) — Right to Dischaege — Gambung Losses A-BTEb 
FiLiNQ OF Pétition. 

The fiUng of a pétition In bankruptcy, whlle not dlvesting the bank- 
rupt of tltle to hls property, constltutes hlm In effect a trustée for the 
benefit of hls cre<litors, and though, prior to adjudication, he has power 
to dispose of hls property in the ordinary course of business, it is Im- 
proper for him to use hls funds for gaming. 

In Bankruptcy. In the matter of the bankruptcy of Israël Stern- 
burg. On spécifications of objections to discharge. Discharge de- 
nied. 

Jacobs & Jacobs, of Boston, Mass., for petitioners. 

Samuel Sigilman, of Boston, Mass., for respondent. 

MORTON, District Judge, at the conclusion of the arguments gave 
judgment orally, in substance as folio ws : 

It is évident that we are dealing hère with a bankruptcy which was 
essentially fraudulent, and the bankrupt's acts and omissions are to 
be considered with that fact in mind. The failure was carefuUy pre- 
pared for weeks ahead. Up to November 13th there had bçen depos- 
its of more or less regularity in the bank. Beginning on that date they 

^s^Foi otber caaAs sm same toplc ft KEY-NUMBER in ail Key-Numbered DisesU & Indexe» 
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entirely ceased, with one exception (said to hâve been of borrowed 
money), which was made to meet a note coming due. As to how much 
money was taken in during the five or six weeks, between that time and 
the appointment of the receiver on December 29, 1916, there is not a 
scrap of written évidence, and no évidence at ail except the oral tes- 
timony of the bankrupt. He was carefully forelaying for bankruptcy 
during this interval, paying up the notes on which his brothers-in-law 
had indorsed, giving bonds (which would be avoided by bankruptcy), 
with them or other relatives as sureties, to dissolve attachments, etc. 
Although the gross receipts of his business were about $250 a week, 
and he saw failure ahead, he kept absolutely no accounts of any kind. 
Even after the pétition was filed, he continued to make preferential 
payments to protect relatives, and to use money which he then 1 ad for 
gambling at cards. The amount so lost was not, on his own statement, 
large, but it was substantial. See In re Shrimer (D. C.) 228 Fed. 794, 
36 Am. Bankr. R. 404. 

[1] In spite of the learned referee's finding to the contrary, I can- 
not escape the conclusion that the failure to keep anything in the way 
of accounts or memoranda during the important interval just preced- 
ing the failure was associated in the bankrupt's mind with his intention 
to go into bankruptcy in such a way as to advantage his relatives and 
himself at the expense of his creditors, and was, in part at least, for 
the purpose of having no statements or accounts which would prove 
troublesome. See McKibbon v. Haskell, 198 Fed. 639, 117 C. C. A. 
343, 28 Am. Bankr. R. 588 (C. C. A. 8th Cir.)._ 

[2] The filing of the pétition, while not divesting the bankrupt of 
title to his property, constitutes him in effect a trustée for the benefit 
of his creditors from that time until adjudication when that follows. 
Bailey, Trustée, v. Baker Ice Machine Co., 239 U. S. 268, at 275, 276, 
36 Sup. Ct. 50, 60 Iv. Ed. 275. Granting that he bas power to dispose of 
his property in the ordinary course of business in "the interval, and even 
that he may do so by making preferential payments not tainted with 
actual fraud (but without so deciding), he certainly has no right to 
use his property for gambling after the pétition is filed, and it seems 
probable that property so used is fraudulently conveyed within section 
14 (Act July 1, 1898, c. 541, 30 Stat. 550 [Comp. St. 1916, § 9598]); 
but it is unnecessary to décide this point. 

The spécification of objection based on failure to keep books of ac- 
count is sustained, and the discharge must be refused. 



Ex parte LARKUCEA et al. 

(District Court, S. D. Callfomla, S. D. October 6, 1917.) 

No. 1304. 

t, Tbeaties igsall — Opération as to Inconsistent Laws. 

It Is the rule of décision in the United States that, In so far as the 
judicial departmeut is concerned, a treaty occupies no position of su- 
periority over an act of Congress, and that, when Inconsistent or Irrecoa- 
dlable, the latest in point of time mnst control. 

(SzrsFor other cases see aamc topic & KEY-NUMBEIR le ail Key-Numberad Digesta t Indexe* 
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2. Treaties <®=»11— Sélective Seevicb Law — Exemption — Conflict with 
Tbeatï. 

Under the provisions oî Sélective Service Law, May 18, 1917, c. 15, 40 
Stat. 76, that the draft "shall be based upon liablllty to mllitary service 
of ail maie citizens, or maie persons not alien enemies, who hâve de- 
clared their intention to become dtizens, between the âges of 21 and 30 
years, both inclusive," and that ail persons registered thereunder "shall 
be and remain subject to draft, * • • unless exempt or excused there- 
from as in thls act provided," a résident snbjeot of Spain, within the 
reglstration âge, who bas declared his intention to become a citizen, is 
subject to the act, unless exempted as provided therein, and cannot be 
exempted by the courts, notwithstandlng the provisions of the treaty 
between Spain and the United States of A,pril 20, lî)03 (38 Stat. 2108), 
that such subject shall in the United States be exempt from ail compul- 
sory military service. 

Application of Victor Larrucea and three others for writs of habeas 
corpus. Writs denied. 

A. V. Dalrymple, of San Francisco, Cal, and Gale & Cobb, of Los 
Angeles, Cal., for petitioners. 

Clyde R. Moody, Asst. U. S. Atty., of Los Angeles, Cal. 

BLEDSOE, District Judge. Pursuant to pétitions filed, an order 
to show cause why writs of habeas corpus should not issue was en- 
tered. Upon the hearing it developed that the above-named petition- 
er, with thrée oî his countrymen, are citizens of the kingdom of Spain ; 
for some years they hâve been domiciled within the United States, and 
each of them has heretofore filed his declafration of intention to become 
a citizen of the United States uhder the naturalization laws thereof ; 
they were arrested ofï the shore of Mexico by a United States war 
vessel, and are now detained under appropriate process by the marshal 
of the district as for evading the Conscription Act hereinafter refer- 
red to. 

Petitioners daim that when taken into custody they were proceed- 
ing on their way to Spain. There is no issue as to the f acts, and the 
sin^e question presented is whether or not the petitioners are subject 
to the provisions of the Conscription Law. Their claim in that behalf 
is that, o^ipg to a treaty between Spain and the United States, they 
are exempt from ail f orms of compulsory military service in the Unit- 
ed States, and under the undoubtéd law of nations had the right, in 
spite of the Conscription Law, to leave the United States and return 
to the land of their nativity. Moore, International Law Digest, vol. 
4, page 52. 

The existing treaty between Spain and the United States, proclaimed 
April 20, 1903, provides in article 5 (33 Stat. 2108) : 

"The citizens or subjects of each of the high contracting parties shall be 
exempt in the territories of the other from ail compulsory military service 
by land or sea, and from ail pecuniary contributions in lieu of such, as well 
as from ail obligatory officiai functlons whatsoever." Malloy's Treaties and 
Cîonventions, vol. 2, page 1701. 

The claims of petitioners are resisted by the government of the 
United States on the groimd that the Conscription Law provides in 

®=RFor otber cases see same toplc & KEY-NCMBEB In ail Key-Numbered Dleests & Indexes 
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express terms for their subjection to compulsory military service, and 
that, being later in date than the treaty with Spain, it controls, and 
that, in conséquence, they should be remanded for trial. With this 
contention, upon a careful reading of the law, I am constrained to 
concur. 

[ 1 ] Article 6 of the fédéral Constitution provides that : 

"This Constitution, and the laws of the United States which shall be made 
in pursuance thereof, and ail treaties made, or which shall be made under 
authority of the United States, shall be the suprême law of the land." 

It has long been the rule of décision in the United States, hov^rever, 
that in so far as the judicial department of the government is concerned 
a treaty occupies no position of superiority over an act of Congress. 
They are on a parity in so far as the provisions of the Constitution 
are concerned, and, like other expressions of the législative will, when 
inconsistent or irreconcilable, the latest in point of time must control. 
Cherokee Tobacco Cases, 11 Wall. 616, 621, 20 L. Ed. 227; Head 
Money Cases, 112 U. S. 580, 598, 5 Sup. Ct. 247, 28 L. Ed. 798. In 
the event, then, of a conflict between an earlier treaty and a later act of 
Congress, the courts are bound to accord to the act of Congress com- 
pelling authority, and remit one who claims rights or privilèges under 
the treaty, which are denied to him by the act of Congress, to the polit- 
ical department of the government. Tobacco Cases, supra. In other 
words, in such an exigency, if the country with vi'hom the treaty has 
been ratified is dissatisfied with the action of the législative department 
of our government, it may présent its complaint to the executive head 
thereof, and take such other measures as it may deem necessary for the 
protection of its interests. The courts thereof, however, which are 
bound to act in conformity with the constitutional mandates of Con- 
gress, can aflford no redress. Whitney v. Robertson, 124 U. S. 194, 8 
Sup. Ct. 456, 31 L. Ed. 386. 

[2] The Conscription or Sélective Draft Law, being the act "to au- 
thorize the Président to increase temporarily the military establishment 
of the United States," approved May 18, 1917, "in view of the exist- 
ing emergency, which demands the raising of troops in addition to those 
now available," and authorizing the organizing and equipping of more 
than a million men under arms by sélective draft, provided in section 
2 thereof that: 

"Such draft as herein provided shall be based upon liahillty to military 
service of ait maie citizens, or maie persons not alien enemies, who hâve 
deelared their intention to beconie citizens, between the âges of 21 and SO 
years, both Inclusive." 

In section 4 certain fédéral, state, and other officers, ministers of re- 
ligion, theological students, and members of the military and naval 
service of the United States are deelared exempt ; and it is also stated 
that nothing in the act contained shall be construed ta require or com- 
pel the service of any member of a well-recognized religious seet, whose 
religions convictions are against war, etc. Provision is also made for 
partial exemption of other named classes. Section 5 provided that : 

"Ail maie persons between the âges of 21 and 30, both inclusive, shall be 
subject to registration in accordance with régulations to be prescrlbed by the 
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Président; and iipon proclamation by the Président or other public notice 
given by him or by his direction stating the time and place of such registra- 
tion it shall be tlie duty of ail persons of the designated âges, except offlcers 
and eulisted men in the regular army, the navy, and the National Guard and 
Naval Milltia, while in the service of the United States, to présent them- 
selves for and submit to registration under the provisions of this act: 
» « * Provided, further, tbat persons ' shall be subjeet to registration as 
herein provided who shall havo attained their twenty-first blrthday and who 
shall not hâve attained their thlrty-ilrst birthday on or before the day set 
for the registration, and ail persans so registered shall be and remam suhject 
to draft into the forces hervbii authorised, unless exempt or excused there- 
from as in this act provided." (Itallcs siipplied.) 

Section 14, the concluding section of the act, is to the effect that : 

"AU laws and parts of laws in conilict with the. provisions of this act are 
hereby suspended during the period of this eraergency." 

No provision is made anywhere in the act for positive exemptions 
from service other than those referred to ; and no mention at ail is 
made of any exemption because of treaties with any foreign nation. 
The language of the act requiring ail maie persons between the stated 
âges to register, and providing that ail persons so registered shall be 
and remain subject to draft "unless exempted or excused therefrom 
as in this act prozided," makes it impossible for me to conclude that 
it was intended by the act to exempt citizens of Spain or of other coun- 
tries possessing similar treaty rights. 

The particular claim is made by the petitioners that the language of 
section 2, to the effect that the draft "shall be based upon liability to 
military service," is concUisive of an intent upon the part of Congress 
in the passage of this act to exclude from the opération of the act those 
who were not liable to military service because of some treaty provi- 
sion. It is perhaps difficult to appreciate just exactly what Congress 
had in mind in the use of the phrase "liability to military service"; 
there being no gênerai law to which my attention has been called def- 
initely establishing and fixing "liability to military service" under the 
laws of the United States. It has been the attitude of our State De- 
partment, from the time of Mr. Madison, when he was Secretary there- 
of, that résident aliens not naturalized are not liable to perform mil- 
itary service. Moore, International Law Digest, vol. 4, pages 51 to 65. 
Of course, the exécution of a mère "déclaration of intention" does 
not constitute naturalization. Moore's Digest, vol. 3, p. 336. The Con- 
gress, in the Draft Law of 1863 (Act March 3, 1863, c. 75, 12 Stat. 
731), however enacted: 

"That ail able-bodied maie citizens of the TTnlted States, and persons of 
foreign Mrth icho shall hâve declnred their intention to heconw citizens un- 
der and pursuant to the laws thereof, between the âges of 20 and 45 years, 
except as herelnafter excepted, are hereby declared to constitute the national 
forces and shall be liable to perform military duty in the United States when 
ordered out by the Président for that purpose." 

By Act April 22, 1898 (30 Stat. 361, c. 187, § 1 [Comp. St. 1916, 
§ 1714]) it was provided: 

"That ail able-bodied maie citizens of the United States, and persons of 
foreign hirih -who shall hâve declared their intention to hecome citizens of 
the United States under and in pursuauce of the laws thereof, between the 
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âges of 18 and 45 years, are hereby declared to constitute the national forces, 
and, wlth such exceptions and under such conditions as may be prescribed by 
law, shall be liable to perform military duty in the service of the United 
Btates." 

By the terms of the act passed January 21, 1903, which was subsé- 
quent to the negotiation of the treaty with Spain, thoughprior to its 
ratification or promulgation, it was provided that the mîlitia should 
consist of "every able-bodied maie citizen," and every "able-bodied maie 
of foreign birth who has declared his intention to hecome a citizen," 
between the âges of 18 and 45. 32 Stat. 775, c. 196. It may hâve been 
that the phrase "liability to military service" was borrowed from the 
previous acts. It would seem as if the présent Draft Act were in com- 
pletest harmony with other mihtary service statutes in that behalf. Be 
that as it may, however, the act does provide in express terms that the 
draft shall be based upon liability to military service of ail maie citi- 
zens and ail maie persons not alien enemies wlio hâve declared their 
intention to become citizens, and, as above recited, contains' the fur- 
ther provision that of ail persons registered none shall be exempt from 
service, unless exempt or excused "as in the act provided." The lan- 
guage seems indicative of such a "positive repugnancy" (Chew Heong 
V. United States, 112 U. S. 536, 549, 5 Sup. Ct. 255, 28 L. Ed. 770) to 
the terms of the treaty with Spain as to leave no room for the con- 
clusion that they can be read together, and that Congress was intend- 
ing that citizens of Spain, as well as of other countries, who had de- 
clared their intention of becoming citizens of the United States under 
the naturalization laws, should be subject to the demands of the emer- 
gency. The conclusion hère announced is confirmed in a degree by the 
concluding section of the act, suspending ail laws in conflict with it 
du ring the period of emergency. 

It follows that the court, conceiving it to be its duty to foUow the 
intent of Congress, must needs remand the petitioners to such relief 
as may be accorded to them by the political department of the govem- 
ment. The order to show cause is discharged, and the writs petitioned 
for are denied. 



UNITED STATES v. MITXEH. 

(District Court, S. D. Elorida. Aprll, lOlS.) 

L Armt A^fD Navt ®=>40 — Sélective Sekvice Law — Evasion— tOKïTNSES. 

Au indlctment charged in count 1, that défendant, havlng been sub- 
ject to registratlon under Sélective Service Law May 18, 1917, c. 15, 
40 Stat 76, and duly registered thereunder, shortly afterward trans- 
ferred property worth more than $25,000 and produclng a yearly In- 
come of $1,700, in trust for the term of ten years, the principal and in- 
come to be Invested and relnvested during the term, except $4S0 a year, 
which was to be appUed to the payaient of interest on a mort^age on 
defendanfs résidence; that having been selected for service, défendant 
claimed exemption and made and presented to tho local board an 
affidavlt that his wlfe was dépendent upon hlm for support; that he 
had no property, except a small amount listed and his résidence, sub- 
ject to a purèîiase-money mortgage for $6,000, and no source of Income. 

CssFor otber ettata ac« aame topic & KQY-NUUBBR lu ail Key-Numbered Dlgests & Indexe» 
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exeept the earnings from hls lavv practice; that by means of such 
affidavlt défendant secured exemption, and thereby .evaded the requirc- 
ments of the act, and failed and neglected to perform a duty requlred 
of him by said act. Cîount 2 charged that such affidavit constituted a 
false statement "as to fitness and Uability" of défendant for service, in 
violation of section 6 of the act; and count 3 that It constituted the 
crime of perjury, under section 125 of the Crlminal Code (Act March 4,, 
'1909, c. S21, 35 Stat. 1111 [Comp. St. 1916, § 10295J). Jleld that ail three 
counts were good as agalnst a demurrer. 
2. Akmt and Navy <S=>20 — Sélective Service Act — Régulations fob En- 

rOECEMENT. 

The régulations prescribed by the Président under Sélective Service 
Law May 18. 1917. c. 15. S 4, 40 Stat. 78. for ascertalning the status of 
persons selected thereunder, and their right to exemption, will be taken 
judiclal cognizance of by the courts, and hâve the force of law. 

Criminal prosecution by the United vStates against Oscar Samuel Mil- 
ler. On demurrer to indictment. Overruled. 

Herbert S. Phillips, U. S. Atty., of Tampa, Fia., and Fred Botts, 
Asst. U. S. Atty., of Jacksonville, Fia. 

W. M. Toomer and John W. Dodge, both of Jacksonville, Fia., for 
défendant. 

CALL, District Judge. [ 1 ] The first count of the indictment allèges 
that the défendant was subject to registration, and did register on 
June 5, 1917, under the Draft Act, and the proclamation of the Prés- 
ident; that on July 19, 1917, the défendant conveyed to h. P. McCord 
for ten years, by a déclaration of trust and assignment of mortgage,- 
property of the value of $25,300, said property providing an income 
of $1,700 per annum, the principal and interest to be invested and re- 
invested for said term ; that none of said interest or property be paid 
over to said défendant, or any one for him, until the expiration of 
said 10 years, exeept the payment out of the income of the semiannual 
interest on a $6,0(X) mortgage upon the home of the défendant ; that 
after the exécution of the trust above stated the défendant was regu- 
larly drawn and designated for military service; that after being SO' 
drawn and notified he made out on the lOth day of September, 1917, 
an affidavit and presented same to the local exemption board, claiming 
exemption because his vi^ife was dépendent on him for support and he 
had no source of income exeept his law practice, and wherein he al- 
leged that he owned only the property listed and none other, to wit,, 
his home, subject to a $6,000 purchase-money mortgage, unpaid, an' au- 
tomobile, small library, and office fumiture ; that his only source of in- 
eome is his law practice; that the local exemption board exempted 
the defendant's said claim, whieh action was duly approved by the 
district exemption board. Wherefore the défendant evaded the re- 
(juirements of the act and failed and neglected to fully perform a duty 
i-equired of him in the exécution of the act. 

Second Count. The second count repeats the allégations above not- 
ed, and allèges that it was material for the local board to ascertain 
vv'hethér thé défendant was fit or liable for military service or was 
entitïed to exemption; that in determining thèse questions it was ma- 

©ssFor otber cases see same topic & KEY-NUMBER in ail Key-Numbered DUeats & Indexe» 
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lérîal to ascertain whether the défendant had a wife dépendent upon 
liim for support under the law and rules and régulations made pursuant 
to the act ; that it thereupon became material to ascertain whether the 
défendant possessed income-producing property, or any source of in- 
come, other than his earnings f rom the practice of law. It then al- 
lèges that the affidavit was f aise, in that the défendant had a source of 
income other than the practice of law, to wit, $480 per annum to be 
paid out of property placed in trust as interest of the mortgage on the 
home. Wherefore the défendant made a false statement and certificate 
as to his fitness and liability for military service. 

Xhird Count. The third count, after repeating the allégations of 
the second count, allèges that the défendant went before an officer 
duly authorized to administer oaths and made the affidavit set out in 
said second count; that under the rules and régulations preseribed 
under the act it was authorized and preseribed that a person claiming 
exemption f rom service on the ground of a dépendent wife might make, 
exécute, and file witli the exemption board affidavits of himself and 
others concerning the question whether or not said claimed dépendent 
wife was in fact dépendent for support ; that said affidavit was made 
in a case in which the same was authorized by law, and in which the 
same was material ; that it was a statement concerning the fitness and 
liability of the défendant for service under the act, which matter was 
then and there being inquired into by the local exemption board hav- 
ing jurisdiction of the matter, and was material to the question to be 
decided ; that said affidavit was false, in that the déclaration of trust 
provided for the payment out of the income of said trust $480 semi- 
annual interest on the $6,000 mortgage, and said défendant had there- 
fore an income of $480 not earned in the practice of law, and this the 
défendant then and there well knew. Theref ore that the défendant did 
•commit willful perjury. 

The défendant demurs to the indictment, and to each count thereof. 

Section 2 of the act approved May 18, 1917, known as the Sélective 
Service Law, among other things provides : 

"Such (Iraft as herein provided sball be based upon liability to military 
service of ail maie citlzens, or maie persons not alien enemies, who hâve de- 
clared their Intention to become citlzens, between the âges of 21 and 30 
years, both inclusive, and shall tabe place and be maintalned under such régu- 
lations as the Président may prescrlbe, not Inconsistent wlth the terms o£ 
this act." 

Section 4 exempts certain classes, and then provides : 

"And the Président is hereby authorized to exdude or discharge from said 
sélective draft * • » persons of the foUowing classes ; * * » Tliose in 
a status with respect to persons dépendent upon tliem for support, which 
renders thelr exclusion or discharge advisable." 

Section 6 among other things provides : 

"A.nd any person who shall make or be a party to the making of any 
false statement or certificate as to the fitness or liability of himself » • • 
for service under the provisions of this act. or régulations made by the Prési- 
dent thereunder, or othervvise évades * • • tlie requirements of this act 
or of said régulations • • • shall • ♦ • be guilty of a misdemeanor." 
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Section 125 of the Criminal Code prescribes what shall constitute 
perjury and provides the punishment. The régulations promiilgated 
by the Président under section 4 of the act provides for the exemption 
of "any married man whose wife or child is dépendent upon his labor 
for support." This includes mental or physical labor, and the dépend- 
ent must be mainly supported by suçh labor. 

The demurrer admits that ail the facts well pleaded are true in each 
of the counts., The first count charges the facts set out therein, a ré- 
sumé of which is set out above, and charges those facts constitute an 
évasion of the Draft Law. The second count sets out certain facts, 
and charges that those facts constitute the offense of making a false 
statement to évade the act. The third count charges perjury under 
section 125 of the Criminal Code. If the allégations contained in each 
of the first two counts, if true, would constitute an évasion of the 
Draft Law, then the demurrer must be overruled. In my judgment 
the demurrer is not well taken to those two counts. 

[2] In regard to the third count, charging perjury, the truthfulness 
of that portion of the affidavit in which affiant swore that his only 
source of income was his professional practice, it is claimed that the 
fact that a fund of $480 per anriim to pay interest on the mortgage was 
immaterial, and therefore the charge of perjury could not be based up- 
on the falseness of that fact. But under the act in question the ques- 
tion before the local exemption board was whether the affiant was ex- 
empt from military service for the reason that he was, a married man 
with a wife dépendent on his labor for support, and the décision of this 
question was invoked by the affiant. In the décision of this question 
the financial condition of the applicant, his income, and sources of 
such income were material matters to be submitted to the board, the 
considération of which would necessarily influence its décision. The 
exemption provided for in the statute is : 

"ïliose in a status with resiiect to persons depondent upon tliem for sup- 
port which rendors their exclusion * * * advisable." 

The régulations prescribed by the Président, for thé ascertainment 
of this status, required the showing to be made by affidavit. As I un- 
derstand the law, courts will take judicial cognizance of thèse régula- 
tions prescribed pursuant to the law, for the procédure in claims for 
exemption, and that such régulations hâve the force of law. 

I am therefore of opinion that the third count states a case of perjury 
against the défendant, and the demurrer to the third count will be 
overruled. 
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UNITED STATES v. DAEMER. 
(District Court, W. D. Washington, S. D. May 10, 1918.) 

No. 82-E. 
Aliens ®=»71%, New, vol. 7 Key-No. Séries — Naturalization — Suit to Can- 

CEL OEKTII'ICATB. 

A pétition for cancellation of the certiflcate of cltizensliip of a t'oriner 
German subject, on the ground that he made a false oath of alleglance, 
and of renunclation of ail alleglance to Germany and the German em- 
peror, lield suffident on motion to dismlss, where it alleged that de- 
fendant, when asked to buy a Liberty Bond, emphatlcally refused on 
the ground that he was of (ierman descent, and made other statements 
Indieating allegiance and loyalty to Germany, rather than to the United 
States. 

In Equity. Suit by the United States against Cari August Darmer. 
On motion to dismiss pétition. Denied. 

Geo. P. Fishburne, Asst. U. S. Atty., of Tacoma, Wash. 
W. L. Sachse, J. J- Anderson, and Gordon & Easterday, ail of Ta- 
coma, Wash., for défendant. 

CUSHMAN, District Judge. The pétition of the United States dis- 
trict attorney prays the cancellation of defendant's certificate of citi- 
zenship, secured in a proceeding in the court of Washington Territory 
in 1888. The pétition allèges fraud in its procurement, in that: 

"Contrary to the spirit and letter of said section 2165, R. S. of the United 
States, the sald Cari August Darmer, belng the petitloner in the aforesald 
proceeding for naturalization, for the purpose of beeoming naturalized as a 
citizen of the United States of America, did frauduleutly and Ulegally pro- 
cure said certificate of citlzenshlp, in that 

"(a) Section 2 of section 2165, E, S. of the United States, provides that 
appllcant shall, at the time of making his application to be admltted, déclare 
on oath before the court before vvhieh he Is being admltted that he absolutely 
and entirely renounces and abjures ail alleglance and fidelity to every for- 
eign prînce, potentate, state, or sovereignty, and particularly by narae to 
the prince, potentate, state, or sovereignty to whlch he was before a citizen 
or subject. And that, pursuant to said provision, the above-named défendant 
took oath as retiuired, and absolutely and entirely renounced and abjured ail 
alleglance and fidelity to Germany, and particularly William II, German em- 
peror, of whora he was before a subject, and that as a matter of fact he did 
not absolutely and entirely renounce and abjure his alleglance and fidelity to 
Germany and to William II, German emperor, but there was a mental réser- 
vation, and at the time of the taking of the oath he was loyal to and retained 
his allegiance and fidelity to Germany and to William II, the German 
emperor, and never intended to renounce his alleglance to Germany and to 
William II, the German emperor. 

"(b) That durlng the Second Liberty Loan drive, on or about October 17, 
1917, a committee of three called on C. A. Darmer, at Tacoma, Wash., and 
one of the committee asked Darmer to buy a Liberty Bond, or more than 
one Liberty Bond, and that Darmer immediately told the committee that 
he was of German descent, and that. If he bought any Liberty Bonds it would 
be the same as Ulcking his own mother, and refused to buy a Liberty Bond 
on that ground ; and when the committee called his attention to the attitude 
taken by Germany, and the things done by Germans to American cltizens, 
sald Darmer said he dldn't believe a word of it, and he further said that 
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he would rather throw ail hls property Into the bay than buy one ?50 Liberty 
Bond. That on account of the foregolng words and conduct, and slmilar aets 
and eonduct occurrlng on varions other occasions within the last year, de- 
fendant has vlolated hls oath of allegiance, and on account of ail the matters 
hereinabove set forth his certifioate of citizenship and order grantlng same 
should be set aside and canceled." 

The défendant has moved to dismiss the procèeding. The allégations 
set out above, in subsection (b), are, in substance, those of the affidavit 
made under section 15 of the act of 1906 (Act June 29, 1906, c. 3592, 
34 Stat. 601 [Comp. St. 1916, § 4374]), which, if sufficieflt to show 
"good cause therefor," required the district attorney to institute the 
procèeding. 

It is not fitting upon thîs motion ta consider any possible explanation 
of the expressions attributed to the défendant. The language charged 
to hâve been used by him, standing by itself, tends to show loyalty and 
allegiance to Germany, rather than to the United States. Such posi- 
tive expressions of alien allegiance repeatedly made during a year's 
time, uncontradicted and unexplained, give rise to a presumption of 
some continuity and duration of existence. Whether the feeling ex- 
pressed existed in a stronger or weaker state, or not at ail, in 1888, can- 
not be determined merely f rom the allégations of the complaint. Evi- 
dence alone can establish that ; but, as attachments generally are weak- 
ened by length of time and absence from the cherished object, the con- 
tention that it is more likely that it was stronger then than now cannot 
be said, in the absence of explanation, to be altogether unreasonable. 

The showing of the affidavit is held sufficient to warrant the district 
attorney, in the exercise of his discrétion, in bringing the suit. The 
allégations charging défendant with falsely taking an oath renouncing 
his allegiance to Germany and its emperor, by means of which false 
oath défendant secured his certificate of naturalization, are sufficient 
as against a demurrer or motion to dismiss. Luria v. United States, 
231 U. S. 9, 34 Sup. Ct. 10, 58 L. Ed. 101. 

The motion to dismiss is denied. 



In re TASSINARI. 

(District Court, D. Massachusetts. March 12, 1&18.) 

Ko. 24015. 

Bankkuptcy <S=»314(1) — Claims — Aobeement of Continuing Pabtneb to Pat 
FiRM Dbbts. 

Where, after dissolution of a partnership, the banlirupt agreed wlth 
claiinant, hls former copartner, to pay the flrm debts, whleh remained as 
joint obligations of both, claimant cannot, having pald none of such debts, 
prove the àmount thereof against the estate of the banlirupt, for the 
contract was in reallty one of indemnlty. 

In Bankruptcy. In the matter of the bankruptcy of Lindo Tassinari. 
On certificate of référée concerning right of creditor to make proof 
of claim. Order of référée affirmed. 

^ssFoT otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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William B. Sullivan, of Boston, Mass., for créditer. 
John H. Blanchard, of Boston, Mass., for trustée. 

MORTON, District Judge. As to the questions hère presented, the 
partnership may be regarded as having ceased on the dissolution of the 
firm. Thereafter there was no joint property nor partnership estate. 
Its debts remained as joint obligations of the bankrupt and the claim- 
ant. In this situation, one of the two joint obligors promised the 
other to pay the debts, failed to do so, and later became bankrupt. 
May the co-obligor prove for the amount of the debts without having 
paid them? 

To hold that he may do so puts the agreement to pay the debts on 
the same footing as the debts themselves, and permits a debtor to com- 
pete with his own creditors. It may lead to great confusion. For in- 
stance, suppose that there were four partners in the firm, that three 
withdrew, and that the continuing one promised each of them to pay 
the debts: Could each prove against the continuing partner's estate 
for the whole amount of the firm debts, never having paid any part of 
them ? Not improbably the continuing partner would incur individual 
obligations subséquent to the dissolution. Thèse would be at a great 
disadvantage on the claimant's theory of the law, because the old debts 
would be proved, in efïect, four times, against once for the new ones. 

Such a resuit seems obviously unsound. The fact is that, how- 
ever contracts of this kind may be phrased, they are really contracts of 
indemnity, and in bankruptcy proceedings they should be so treated. 

I fully agrée with the views of the learned référée as stated in his 
certificate. 

Order affirmed. 
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